This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


r 


IRISH    JURIST. 


TOL.  XYIH.  (VOL  XI.  NEW  SERIES.) 


CONTAINING 


KEPORTS  OF  CASKS  DECIDED  IN  THE  SEVERAL  COURTS  OF  EQUITY  AND  COMMON 

LAW,  THE  LANDED  ESTATES  COURT,  COURT  OF  PROBATE,  AND  COURT 

OF  BANKRUPTCY  AND  INSOLVENCY. 


Mihi  Digest 


OF  THE  CASES  REPORTED  DURING  THE  YEARS  1865  AND  1866  IN  THE  JURIST, 
AND  IN  THE  16  IR.  CHAN.  AND  16  IR.  0.  I*  REPORTS. 


AHD  AN 


Jpnto  of  %  Statutes  dating  to  grtlano. 


BY  WILLIAM  WOODLOCK,  ESQ.  BARRISTER-AT-LAW. 


DUBXIN: 
E.    PONSONBY,    116    GRAFTON    STREET. 

1866. 


Aim  wan  "&r  'ouojnyis  amrm        S%    3  H  ^ 

3H1  JO  AMU8I1 


DUBLIN  J 
A.  V.  WHITS,  ITEAM-rsm  PBnmm, 

4*1 


TABLE    OF    CASES. 


Anderson,  Ornuby  y.  ...     66 

Armstrong,  Mulloy  v.  ...  1 85 
Attor.-General  y.  Tottenham    107 

Barry,  Carroll  v.  ...  401 

Barry  v.  McCarthy  ...  361 
Belfast  and  Down  Railway 

Company,  Gordon  y.  ...       1 

Bennett  v.  Wolfe  ....  189 

Boag  y.  Bradford  ...  226 

Bradford,  Boag  v.  ..    226 

Catty,  M'Xamara  v.  ...  293 

Carroll  v.  Barry  ...  401 

Carson  y.  M'Eenaie  ...  337 

Catholic  University  in  re  ...  256 

Chichester,  De  Burgh  y.  ...  182 

Cleland  v.  Bttchie  ...     64 
Cooper  t.  Ware  and  others       24 

De  Bnrgh  v.  Chichester  ...  182 

Dennehy's  estate  ...  I  21 

Dickson  v.  M<Maater  ..  '202 

Dockrell  v.  Findlater  ...  161 

Dnnlop  y.  Dnnlop  ...  384 
Edge  worth,  O'SnUWsn  y.  ...  168 

Findlater,  Dockrell  y.  ...  161 

Flood's  estate  43,  61 

Gibson,  Magill  y.  ...  164 
Gordon  y.  Belfast  and  Down 

Railway  Co.  ..„       1 

Gray,  Johnson  y.  ...     81 

Guinness,    Mahon   and  Co. 

Moore  y.  ...  381 

HaU  y.  Hall  M.  244 

Haines  y.  Parcell  ...  250 

Hayes,  Massy  y.  ...  241 

Irwin  y.  Bobertson  ...  283 

Jabb,  M'Donnell  y.  ...  121 

Johnson  y.  Gray  «..     61 

Jones  y.  Montgomery  ..    366 

King  y.  O'Brien  ...  141 

Loekhart's  trusts  .-  245 

Lynch'e  estate  .*.  102 

Magill  v.  Gibson  ...  164 

MftCay,  in  re  ••  297 

McCarthy,  Barry  y.  ...  361 

M'Donnell  y.  Jehb  ...  121 

M'Kenaie,  Carson  v.  ...  337 

M'ttaster,  Diofcsen  y.  ...  202 

MfNamaraw.  Carey  ...29* 

Massy  y.  Hayes  ~    *41 

Meredith  y.  Meredith  ...  Ml 

Montgomery,  Jones  y.  ...  806 
Moere  v.  Guinness,  tfahoa 

and  Co.  ...  381 

Malloy  y.  Armstrong  ...  185 

Nesbitta'  estate  ...  949 

O'Brien,  King*.  ...  141 

Qraoeby  y.  Andaman  ...     66 
O'Sollivan  y.  Edgeworth  ...  168 

Parcell,  Haines  y.  ...  250 

Relily  *.  BeJlly  ..,  166 

Ritchie,  Gleland  y.  ...    64 

Bobertson,  Irwin  y.  ...  283 

Shortt's  estate  ...  249 


Sweetman  y.  Sweetman  143,  313 

Thomas,  Thompson  >.       .«•  143 

Thompson  y.  Tboous         ...  143 

Thornton,  in  re                  ...  62 

Tottenham,  Attor-Gen.  y. ...  107 

Ware  and  others,  Cooper  y.  24 

Wolfe,  Bennett  v.              ...  189 


Adams,  Dowling  y.  289,  411 
Alexander,  Macken  v.  „.  372 
Antrim,  Earl  of,  appellant ...  146 
Arch  bold,  in  re  .-.175 

Arch  bold  y.  Earl  of  Howth...     88 
|  Ardrey  v.  Gardner  ...     47 

Arkins  y.  Brantoa  ...  149 

!  Armstrong  v.  Fortescne  129,  302 
1  Attorney  Gen.,  CnUen  y.  ...  281 
[  Barrett  y.  Drwcoll  „.  119 

Barry,  v.  Mid.  Railway  Ca.  38 
Belfast  Rail.  Co.,  Coeyy.  M.  127 
Bell,  O'Neill  y.  ...  357 

Bentley,  Earl  of  Mayo  y.  ...  321 
Bfoks,  Lennon  y.  ,..  372 

Blackburne,  Kennedy  y.  ...  368 
Blake  v.  Lowry  ...  343 

Bower,  Mnrphy  v.  »..  392 

Boyd,  Schmidt  v.  ...  282 

Breretoa,  Eiernan  y,  ...  417 

Brinckley  t.  Doooghoe  ...  96 
Brongbton,  Chaloner  v#  ...  84 
Browne,  Walsh  y.  ...    49 

Bmnker,  Schriber  y.  ...  152 

Brunton,  Arkina  v.  *..  149 

Butler,  Earl  of  Cowiawi  y.  237 
Campbell,  Fitzgerald  y.  .«•  163 
Carieton  v.  Herbert  ...  326 

Cat-Kale,  Whaley  v.  ...     75 

Catbcart,  Pariser  y.  .*.    49 

Chaloner  y.  Braajhtofi  ...  84 
Chancellor,  Doran  v.  •«•  412 

Gbeaney  y.  O'HTeiU  ^  124 

Clay,  HaU  v.  ...  288 

deary,  Sinnott  v.  ...  115 

Ooey  y.  Belfast  Railway  Co.  127 
Cooke,  Welsh  y.  ...     36 

Cooke,  O'Flaherty  v.  ...  51 
Ooppinger,  Lynch  v.  «..  303 

Cork,  Justices  of  County  oft 

Qneen  v.  —  296 

Cornwall  v.  Delaney  ~-     70 

Costello  y.  Moore  ...  371 

Oourtown,  Eeriot  y.  Butter  237 
Onllen  y.  AJttemey-GeMral  28 1 
Cnaniogham,  Molloy  v.  ...  37 
Onrrigan  y.  Ryan  ...  406 

Crawford,  M'Lougblin  v.  ...  58 
Daly  y.  Newry  Bailway  Co.  72 
Deacon,  Binder  y»  ...  414 

De  Grey,  Earl  Ryan  v.  ...  236 
Detany,  Cornwall  r.  —     70 

Derby,  Earl  of,  y.  Sadlier  ...  171 
Doherty  y.  M'Daid  ...     60 


Doooghoe,  Brinckley  y.  ...  96 
Donohoe,  Farringtoa  w.  ...  373 
Donohoe  v.  Thompson  ...  52 
Donnelly  y.  Murray  ...  159 

Deran  y.  Chancellor  ...  412 

Douglas,  Lord  Lurgan  v.  ...  176 
Dowling  y .  Adams  289,  4 1 1 

DriscoU,  Barrett  y.  ...  119 

Drought  y.  Drought  ...  306 

Dnane,  Meehan  v.  ...    35 

Dublin  And  Drogheda  Railway, 

Mathews  y.  ...    56 

Dublin,  Grand  Jury  of  County 

of  v .  Rathmines  and  Rath  gar 

ImproyementCommissioners  300 
Dunbar  y.  O'Brien  ...     66 

Fanning,  Queen  y.  ...  251 

Farington  v.  Donohoe  ...  373 
Fielding  and  Baoon,Mnrphyy.  415 
FSugerald  y.  Campbell  ...  153 
Fitapatrick  v  Moylan  ...  292 
Fletcher,  Magrath  v.  ...     40 

Foot,  M'Cabe  y.  ...  287 

Forrest,  Harrison  y.  ...  416 

Fortescne,  Armstrong  y.  129,  302 
Galbraith,  Smyth  y.  ...  359 

Gardner,  Ardrey  v.  ...     47 

Geraghty,  M'Geagh  v.  ...  403 
Gillis,  Queen  t.  ...  270 

Gilmor,  M'Kim  y.  ...     73 

GtMmor,  Queen  y.  ...  341 

Glass,  Whitney  v.  ...     79 

Gray,  Queen  v.  ...       1 

Greeny.  Le  Ctere  ...  156 

Gwgg,  Irvine  y.  ...  386 

Griffin  y.  Maiooueon  ...  2S 
Gnnning  v.  Skerrett  ...  200 

Hall  y.  Clay  ...  *** 

Harrison  y.  Fomst  ...  416 

Haslam,  Jes*s  *•  ...     3? 

Healy  y.  Healy  ...     34 

Hemptoa  v.  Humphries  ...  416 
Heanessy  v.  Holland  ...  174 
Herbert,  Carletoa  y.  ...  326 

Higgins,  Kooaan  y.  ...     3$ 

Hodder,  appellant  ...  144 

Hodgens  y.  Poe  ...  417 

Holland,  Hennessy  y.  ...  174 
Howth,  Earl  of,  Arcbbold  y.  86 
Humphreys,  Hempton  y.  ...  416 
Irish  North  Western  Railway 

Company,  M 'Kinney  y..«.  226 
brine  v.  Gregg  ...  366 

Jackson,  in  re  ...  1*20 

Jones  y.  Haslam  .M     3T 

Kane  y.  Mulvany  ...  189 

Kearney  y.  Priaa  ...  198' 

Keene  y.  M'Blata  ...  410 

Kelly,  Kennedy  *.  ...  379 

Kennedy  y.  Blackburae  ...  388 
Kennedy  y.  Kelly  ...  379 

Kiernan  v.  Breretoa  417 

King  y.  Poo  ..  133 

Kinsella,  Reynolds  v.  ...  308 
Kirkpatrick,  Malone  v.      15,  376 


IV. 


TABLE  OF  GASES. 


Leach  v.  Palmer  •  395 

Le  Clerc,  Green  ▼.  ...  155 

Ledlie  v.  Power  •  .     54 

Lee,  Sullivan  v.  ...  385 

_*ennon  v.  Brake  ...  372 

Levinge  v.  M'Dowell  ...     15 


Levingston  v.  Lurgau  Board 

of  Guardians  ...  317 

Lieutenant,  Lord,  Lubj  y.  .  8 
Lowry,  Blake  v.  ...  343 

Luby  v.  Lord  Lieutenant  ...  8 
Luby  v.  Stronge  ...     14 

Lnrgan  Board  of  Guardians, 

Levingston  v.  ...  317 

Lnrgan,  Lord,  v.  Douglas  ..  176 
Lynch  v.  Coppinger  •  .  303 

M'Blain,  Keene  v.  ...  410 

M'Cabe  v.  Foot  ...  287 

M'Cartby,  Queen  v.  ...  343 

M'Clean,  Whitley  v.  ...     59 

M'Cormick  v.  Reilly  ...  396 

M 'Court,  Mulholland  v.  ...  13 
M'Curdy,  M'Leea  ▼.  ...  290 

M'Daid,  Doherty  v.  ...     60 

M 'Do well,  Levinge  v.  ...  15 
M'Geagh  v.  Geraghty  ...  403 
M'Grath  v.  Shannou  ...  332 

M'Kim  v.  Gilmor  ...     73 

M'Kinney  v.  Ir.  N.  W.  R.  Co.  228  ( 
M 'Laugh  1  in  v.  Crawford    ...     58 
M'Lee  v.  McCurdy  ....  290 

M'Naghten,  Sir  E.  appellant  146 
Macken  v.  Alexander  ...  372 
Magrath  v.  Fletcher  ...     40 

Mahon,  Symes  v.  ...   173 

Malcomson,  Griffin  v.  ...  28 
Malcomson,  Lord  Monteagle  v.  30 
Malcomson,  Reeves  v.  ...  123 
Malone  v.  Kirkpatrick  15,  376 
Marshall  v.  Wilson  ...  169 

Mathews   v.   Dublin  and 

Drogheda  Railway  ...  56 
Mayo,  Bad  of  v.  Bentley  ...  321 
Meehan  v.  Dnane  ...     35 

Mid.  Rail  Co.,  Barry  v.  ...  38 
Mid.  Rail.  Co.,  Prenty  v.  ...  57 
Molloy  v.  Cunningham  ...  37 
Monteagle,  Lord  v.  Malcomson  30 
Moore,  Costello  v.  ...  37 1 

Mowlds,  in  re  ...   157 

Moylan,  Fitzpatrick  v.  ...  292 
Mulholland  v.  M 'Court  ...  13 
Mulvany,  Kane  v.  ...   189 

Murphy  v.  Bower  ...  392 

Murphy  v.  Fielding  &  Bacon  415 
Murphy  v.  Neilson  ...  213 

Murphy  v.  O'SuIlivan  ...  Ill 
Murray,  Donnelly  v.  ...   159 

Neilson,  Murphy  v.  ...  213 

Newry  R.  Co.,  Daly  v.  ...  72 
Newry  and  Greenore  Rail.  Co. 

Queen  v.     *    ...  •••     72 

Nolan,  Queen  v.  ...  372 

Noonan  v.  Higgins  ...     39 

O'Brien,  Dunbar  v.  ...     56 

O'Connell,  Wrensfordley  v...  325 


O'Flaherty  v.  Cooke  ...  51 

O'Neill  v.  Bell  ...  357 

O'Neill,  Chesney  v.  ...  124 

O'Sullivan,  Murphy  v.  ...  Ill 

Palmer,  Leach  v.  ...  395 

Parker  v.  Cathcart  ...  49 

Perry,  Ryan  v.  ...  136 

Plunket,  Shea  ▼.  ...  397 

Poe,  Hodgens  v.  ...  417 

Poe,  King  v.  ...  133 

Powell,  Staunton  v.  ...  355 

Power,  Ledlie  v.  ...  54 

Prenty  v.  Mid.  Rail.  Co.    ...  57 

Price,  Kearney  ▼.  ...  198 

Queen  v.  Fanning  ...  251 

Queen  ▼.  Gillis  ...  270 

Queen  v.  Gillmor  ...  341 

Queen  ▼.  Gray  ...  1 


Queen  v.  Justices  of  Cork  ...  298 
Queen  v.  Justices  of  Tippperary  48 
Queen  v.  Justices  of  West- 

meath  ...  405 

Queen  v.  M'Cartby  ...  343 

Queen  v.  Newry  and  Greenore 

Railway  Company  ...     72 

Queen  v.  Nolan  ...  372 

Queen  v.  Stinea  ...  267 

Queen  v.  Wallace  ..     68 

Queen  ▼.  Wheeler  ...  278 

Rathmines  and  Rathgar  Im- 
provement Commissioners, 
Grand  Jury  of  County  of 
Dublin,  v.  ...  300 

Reade,  Swan  v.  ...     58 

Redmond,  Wexford  Harbour 

Company,  v.  ...  215 

Reeves  v.  Malcomson  ...  123 
Reilly,  McCormick  v.  ...  396 
Reynolds  v.  Kinsella  ...  308 

Kinder  v.  Deacon   .  ...  414 

Ryan,  Currigan,  v.  ...  406 

Ryan  v.  Earl  de  Grey  ...  236 
Ryan  v.  Perry  ...   136 

Sadleir,  Earl  of  Derby,  ▼. ...  171 
Schriber  v.  Brunker  ...  152 

Schmidt  v.  Boyd  ...  232 

Shannon,  McGrath,  v.  ...  332 
Shea  v.  Plunket  ...  397 

Sinnott  v.  Cleary  ...   115 

Skerrett,  Gunning  v.  ...  200 

Smith  v.  Galbraith  ...  359 

Staunton  v.  Powell  ...  355 

Stinea,  Queen  v.  ...  267 

Stronge,  Luby  v.  ...     14 

Sullivan  v.  Lee  ...  385 

Swan  v.  Reade  ...     58 

Symes  v.  Mahou  ...   173 

Thompson,  Donohoe  v.  ...  52 
Tipperary,  Justices  of,  Queen  v.  48 
Wallace,  Queen  v.  ...     68 

Walsh  v.  Browne  ...     49 

Walsh  v.  Walsh  ...  878 

Welsh  v.  Cooke  ...     36 

Westraeath,  Jus.  of,  Queen  v.  405 
Wexford   Harbour  Commis- 
sioners v.  Redmond       ...  215 


Whaley  v.  Carlisle            ...  75 

Wheeler,  Queen  v.            ...  278 

Whitley  v.  McCleane         ...  59 

Whitney  v.  Glass              ...  79 

Wilson,  Marshall  v.           ...  169 

Wrensfordley  v.  O'Connell  ..  325 

frolrate* 

Attorney-Gen.,  O'Reardon  v.  399 
Berry  v.  Hillas  ...   119 

Blakeley,  Irwin  v.  ...  178 

Byrne  v.  Reddy  ...  398 

Byrne,  Tierney  v.  1 79, 2 1 8 

Caswell  v.  Doyle  ...  219 

Doran  v.  Kenny  ...  419 

Doyle,  Caswell  v.  ...  219 

Dunbar,  Kelly  v.  ...  419 

Eastwood  v.  Eastwood  ...  310 
Galligan,  Catherine,  goods  of  311 
Hasler  v.  Salmon  ...   140 

Hayes,  Murphy  v.  ...  393 

Hillas,  Berry  v.  ...   119 

Irwin  v.  Blakeley  ...  178 

Kelly  v.  Dunbar  ...  419 

Kenny,  Doran  v.  ...  419 

Lawler  v.  Metcalf  ...  379 

M'Carthy  v.  Mathews  97,  120 
M'Cracken  v.  M'Cracken  ...  380 
Mathews,  M'Carthy  v.  ...  97 
Mathews,  Mullarkey  r.  ...  218 
Mecredy,  Robert,  in  goods  of  311 
Metcalf,  Lawler  v.  ...  379 

Mullarkey  v.  Mathews  ...  218 
Mullarkey  v.  Mullarkey  ...  220 
Mulvany  v.  Mulvany  ...  399 
Murphy  v.  Hayes  ...  398 

Murphy,  Woods  v.  ...     61 

Murray,  Rev.  W.,  goods  of..  140 
Neale,  Sarah,  in  goods  of  ...  420 
O'Reardon  v.  Attorney-Gen.  399 
O'Reilly  v.  O'Reilly  ...  216 

Reddy,  Byrne  v.  ...  398 

Reitzenttein,  goods  of  •••  60 
Salmon,  Hasler  v.  ...  140 

Tierney  v.  Byrne  179,  218 

Watson  v.  Watson  ...  31 L 

Woods  v.  Murphy  ...     61< 

^Httknrjritj. 

Adjudication  disputed,  in  re  824 
Donovan,  Richard,  in  re  ...  18 
Grehan,  Patrick,  in  re  40,  98 
Kilmarton,  in  re  ...  240 

Lambert,  John,  in  re  ...  325 
Lefroy,  Stein  &  Co.,  in  re  ...  J 79 
Scotts,  in  re  ...     20 

Thornton,  in  re  ...     16 

Trader,  a  summoned,  in  re...  240 
Trader,  arranging,  in  re  323,  336 
Treacy,  Thomas,  in  re  ...  100 
Young,  James,  in  re  ...  322  . 

JpHitbib  Citato  Cmtrt. 
Hutchins,Tho8.  in  re  estate  of  400. 


l^prte  0jf  tyw$ 


DECIDED  IN  ALL  THE 


COURTS  OF  EQUITY  AND  COMMON  LAW  IN  IRELAND, 

AND    IN    THE    HOUSE    OF    LOBDS. 


Holla  Court. 

BoporteA  bj  Olirer  J.  Burke,  Eaq.,  B«nri«ter-at-LawJ 

l£x  PARTE  GORDON  V.  BELFAST  AND  C<X   DoWH   RAIL- 
WAT  Company. — Nov.  30,  1865. 

Under  the  Lands  Clauses  Consolidation  Act,  1845, 
s.  80,  Railway  Companies  are  liable  to  the  cost 
of  orders  obtained  by  successive  tenants  /or  life  for 
payment  to  them  of  the  dividends  accruing  on  stock 
purchased  with  the  price  of  land  taken  by  the 
company,  and  by  them  paid  into  Court,  but  not  to 
any  costs  incurred  consequent  on  the  order. 

W.  D.  Andrews  moved  that  the  Accountant-Gene- 
ral  should  draw  in  favour  of  the  petitioner  (who  was 
tenant  for  life  of  the  lands  taken  by  the  company), 
for  the  cash  dividends  then  in  bank,  and  which  should 
from  time  to  time  accrue  due  on  the  stock  standing 
to  the  credit  of  the  matter,  and  that  the  company 
should  be  ordered  to  pay  to  petitioner  the  costs  of  the 
petition,  and  all  the  costs  consequent  to  the  order  of 
the  Court  thereon,  which  may  be  properly  and  neces- 
sarily incurred  by  the  petitioner  pursuant  to  the  pro- 
Tisions  of  the  Lands  Clauses  Consolidation  Act. 
Under  a  previous  order,  the  dividends  had  been  paid 
to  a  former  tenant  for  life,  and  in  consequence  of  her 
death  the  new  order  now  sought  for  became  neces- 
sary. 

Lowry,  Q.C.,  on  behalf  of  the  company,  had 
no  objection  to  the  order  for  payment  of  the  di- 
vidends to  the  new  tenant  for  life  being  made, 
but  doubted  whether  the  new  order  ought  to  be  made 
at  the  expense  of  the  company.  [Master  of  the 
Rolls.— I  have  gone  so  far  to  ease  companies  of  the  ex- 
pense of  such  orders,  as  to  make  same  for  payment  of 
'dividends  to  clergymen^and  their  successors;  bat  in 
the  case  of  successive  tenants  for  life,  it  was  neces- 
sary to  make  a  new  order,  the  expense  of  which 
should  be  borne  by  the  company  which  required  the 


lands.]  Even  if  the  company  are  liable  to  the  cost  of 
a  new  order,  the  notice  of  motion  asks  too  much,  as 
it  in  addition  seeks  such  payment  of  all  costs  to  be 
incurred  by  the  petitioner  consequent  upon  it,  which 
would  include  the  costs  of  drawing  out  the  dividends 
from  time  to  time,  to  which  the  company  are  not  lia- 
ble upon  the  authority  of  Ex  parte  Althorpe  (3 
Young  &  Coll.  396);  and  see  Hodges  on  Railways, 
4th  edit.  p.  334.  [Andrews. — The  notice  of  motioo 
merely  asks  costs  •*  pursuant  to  the  provisions  of  the 
Lands  Clauses  Act,"  which  the  taxing  master  will  be 
guided  by.]  In  the  case  of  The  Westminster  Bridge 
Acts  (33  Law  Jour.  N.  S.  372),  Lord  Westbury  ob- 
jected to  an  order  being  so  drawn  up,  giving  the 
costs  according  to  the  Act,  which  he  describes  a* 
being  in  truth  to  give  the  costs  according  to  a  more 
labyrinth  of  words. 

The  Master  of  the  Rolls.— As  my  orders  in  these 
matters  have  been  heretofore  drawn  up  in  this  ge- 
neral form,  I  do  not  like  to  alter  it  on  the  present 
occasion  further  than  by  inserting  the  words  "  if  any" 
into  it,  but  if  the  taxing  master,  under  it,  tax  any 
costs  to  the  petitioner  than  the  mere  costs  of  the  pe- 
tition and  order  thereon,  it  appears  to  me  that  1  will, 
on  appeal  from  his  taxation,  be  obliged  to  disallow 
them  on  the  authority  of  Exports  Althorpe. 


Court  of  £ttttn'0  %t\u% 

BtporWd  by  Winiaai  Woodlook,  Eaq.  BanfaUMi-Lsv, 

The  Queen  v.  Gray.— Nov.  9,  1 1. 

Criminal  information— Newspaper — Privilege. 

Where  certain  parties  were  charged  with  treason  fe- 
lony, and,  pending  the  preliminary  investigation  at 
the  police  office,  certain  publications  appeared  in  a 
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newspjper  commenting  upon  the  conduct  ofthepri- 
toners,  and  calculated  to  prejudice  the  public  mind 
against  them — Held  (per  totam  Curiam),  that  a 
conditional  order  for  a  criminal  information  against 
the  proprietor  of  the  newspaper  should  be  granted 
on  accouit  of  those  articles. 
The  same  newspaper  published  a  report  of  the  preceed- 
ceedings  against  {Jus  prisoners  at  ph$  preliminary 
investigation  at  the  jKtfi*  ojke^  t*i*$h  investigate 
terminated  in  the  eovmittat  of  the  prisoners.  Fart 
of  these  proceedings  consisted  ef  statements  of 
counsel  which  were  calculated  to  prejudice  the  pub- 
lic mind  against  the  prisoners.  There  was  no  sug- 
gestion that  this  publication  was  more  than  a  fair 
and  bona  fide  report  of  what  actually  took  place. 
Held  (HqyeSiJ^  dia£qn$iente)b  tfiat  suck  publication, 
was  privUegedx  and  fid  not  Joktu  a  ground  fo* 
granting  a  conditional  order  for  a  criminal  infor- 
mation. 


This  was  a  motion  oa  behalf  of  John  O'Leary,  now  a 
prisoner  in  Richmond  Bridewell,  on  a  charge  of  be- 
longing to  the  Fenian  Brotherhood,  an  alleged  treason- 
able society,  for  a  conditional  order,  for  a  criminal 
information  against  Sir  John  Gray,  the  regis teied 
proprietor  of  the  Freeman's  Journal,  for  certain  pub- 
lications w,  hich  had  appeared  \tl  that  paper.  The 
motion  was  grounded  upon  the  jofai  affidavit  of  John 
OLeary,  Thomas  Clarke  Luby,  and  Jeremiad 
CDonovan  (Rossa),  from  wfciqh,  it  appeared  that  they 
had  been,  concerned  in  the  publication,  of  a.  newspaper 
caHed  the  Irish  People;  t,M  w  tne  njght  of  the  10th 
September,  the  office  of  the  newspaper  had  beau  bro- 
ken into  by  the  police,  and  they  themselves  and 
several  other  a  been  arrested;  that  on  tfee  Is^Ootobei, 
after  several  remands,,  the  case  against  them  had  been 
stated  by  Mr.  Barry,  Q.G.^  and,  evidence  gone  ipto 
before  the  police  magistrate ;  and  that  finally  en  the 
2nd  October*  they  had  been  committed  $>f  trial. 


pared  state  of  the  case  no  time  should  be  lost  in  lay- 
ing the  evidence  before  the  public,  so  as  to  enable  the 
public  to  judge  from  the  authentic  source  of  evidence 
used  in  a  court  of  justice  the  real  nature  aud  extent; 
of  the  Fenian  conspiracy,  undiminished  by  incredulity 
and  not  exaggerated  by  panic.       The  design,    as 
manifested  in  their  writings,  natjfo  and  private,  aw 
will  be  proves]  in  evidence  upan  (he  trial;  the  design 
took  the  fenui  oat  as  on  fofmar  ataasions  of  a  some- 
what similar  character,  sot  of  a  ©ore  revolutionary 
theory,  not  some  theoretical  scheme  of  regeneration 
by  substituting  one  government  for  another,  but    it 
partook  of  the  character  of  socialism  in  its  most  per- 
nicious and  most  wicked  phase.      The  lower  classes 
were  taught  to  believe  that  they  might  expect  a  re- 
distriba Hon  of  the  property,  real  and  pergonal,  of  the 
country.     They  were  taught  to  believe  that  the  lam- 
by  which  any  man  possessed  more   property  than 
another  was  unjust  and  wicked,  and  the  plan   of 
operation  fooad  to  have  been  suggested  was  hor- 
rible to  conceive.      The  operations  of  this  revolu- 
tion,  as  it  is  called,   were  to   be  commenced  by 
an  indiscriminate  massacre — by  the  assassination  of 
aR  those  above  the  lower  classes,   including    the 
Roman  Catholic  clergy,  against  whom  their  animosity 
appears,  from  their  writings,  to  be  especially  directed 
by  reason  of  the  opposition  which  these  clergymen 
thought  it  right,  as  Christian  ministers,,  as  Irishmen, 
and  as  men  of  peace  and  honour,  to  give  to  the  pro- 
jects, ia  %a*atk>n  to  the  utmost  of  their  power.*    Yh* 
comment  upon  this>  statement  was  m  these  terms: — 
uThe  statement   by  which  Mr.    Barry  opened  the; 
prosecution  of  the  Fenian  prisoners  on  Saturday  can- 
not nit  to  prodace  the  moss  intense  afctrm  to  the  mind 
of  every  thinking  man*       If  a  tithe  of  the  statement 
be  capable  of  being  proved,  we  mast  feel  thankful  at 
tits  escape  society  has  had;  and  the  honest  sons  of 
toil  who  were  in  danger  of  being  made  the  rastruv 
ments  of  the  Fenian  movement,  ought  to  feel  dbabry 


The  affidavit  also  set  out  the  publications  complajnad    thankful  that  the  projects  were  discovered  before  they 


of.      The  first  was  in  the.  number  of  the  Freeman's 
Journal,  of  the  18th  September,  two  days  after  the 
arrest  of  the  prisoners,  and  was  as  follows:— ."The 
seizure  of  some  thirty-five  men,  the  capture  of  a  print- 
ing press  aqd  types,  and  the  suppression  of  a  publi- 
cation, are  no  ordinary  events  iu  a  country  which 
boasts  of  a  free  press  and  a  free  constitution.       Na 
government  would  have  gone  such  langths  save  upon, 
very  strong  and  very  reliable  information.     It  is  true 
that  the  Irish  People  has  been  quite  aa  outspoken  and 
quite  as  mad  as  either  John  Mitchell's  United  Irish- 
man or  the  Nation  of  1 848.     If  evidence  of  intended 
revolution,*  of  premeditated  rebellion,  of  a  desire  to 
get  rid   of  the  present  dynasty  and  substitute  an 
elective    Republic  were  wanted,  the   madmen   who 
conducted  the  Irish  People  have  themselves  furnished 
proofs  that  they  said  they  intended  what,  no  doubt, 
they  never  contemplated."      The  next  publication 
complained  of  was  contained  in  the  number  of  the  2nd 
October,  and  consisted  partly  of  a  report  of  Mr.  Barry's 
statement  at  tho  police,  office,  and  partly  of  comments 
upon  it  in  the  editorial  par.t  of  the  paper.     The  parts 
of  the  report  of  Mr.  Barryrs  statement  relied  upon 
were  as  follows;—44  But  it  has  been  deemed  expedient, 
and  I  think  wisely,  that  notwithstanding  the  unpre- 


had  committed  themselves  to  so  hopeless  and  so  ter- 
ribfe  an  enterprise.       Even  now  we  are  unwilling  to 
believe  that  Mr.  Barry's  statement  of  Fenian  ism  can 
be  true.     Tet  it  is  hard  to  imagine  that  a  man  of  Mr. 
Barry's   antecedents   and  position,   representing  tho 
crown,  and  acting  in  the  name  of  the  crown,  would 
venture  to  make  such  a  statement  if  he  did  not  feet 
satisfied'  that  he  could  sustain  the  leading  parts  of  it 
by  evidence  sufficiently  conclusive  to  satisfy  the  most 
conscientious  that  it  was  not  made  for  effect,  or  for 
the  dishonest  purpose  of  creating  a  prejudice  against 
the  accused*,  but  as  a  part  of  his  duty  represent- 
ing that  power  and  authority  which  are  entrusted 
with  the  peace  of  society,  and  with  the  protection  of 
life  and  property.      The  first  and  most  daring  object 
of  the  organizers  of  this  movement  is  openty  stated 
by  Mr.  Barry  to  have  been  to  get  rid  of  the  Catholic^ 
priesthood.      The  Catholic  priests  iu  Ireland  and  inj 
America  have  proved  the  most  potential  obstacles  to 
the  spread  of  the  organization,  and,  therefore,  the. 
most  bitter  enmity  exists  against  that  sacred  and 
self-sacrificing  order.     We  wish  that  we  could,  with- 
out an  abandonment  of  duty,  refrain  from  reprinting  . 
the  statement  that  any  body  of  Irishmen,  no  matter  how 
excited,  or  how  mad,  could  contemplate  the  mode  of 
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removing  the  priestly  obstacles  to  their  designs  which 
is  imputed  to  these  unhappy  men.     I£  however,  it  be 
true  that  the  'massacre'  of  all  opponents  and  of  'the 
Catholic  clergy,'  who  where  the  most  effective  oppo- 
nents of  their  designs,  was  really  a  part  of  the  pro- 
gramme, the  fact  cannot  be  hidden,  and  the  disgrace 
which  such  a  programme  most  bring  upon  our  name, 
onr  race,  and  onr  country  mast  be  borne  in  sorrowful 
humiliation,  to  be  blotted  out  only  by  an  indignant 
protest  from  all  that  is  honourable  and  Christian  in 
the  land."    The  last  publication  complained  of  was  a 
letter  of  the  Most  Rev.  Archbishop  Cullen,  which 
appeared  in  the  number  of  the  20th  October,  and  con- 
tained the  following  passages  :-~* " Nay  more,  if  the 
charges  lately  made  against  the  originators  of  the 
movement  had  been  known,  everyone  would  have  been 
filled  with  alarm  at  their  introduction  into  the  country, 
for  they  are  said  to  have  proposed  nothing  less  than 
to  destroy  the  faith  of  our  people  by  circulating  works 
like  those  of  the  impious  Voltaire,  to  preach  up  social- 
ism, to  seise  the  property  of  those  who  have  any,  and 
to  exterminate  both  the  gentry  of  the  country  and  the 
Catholic  clergy."    "  Whatever  is  to  be  said  of  such 
fearful  accusations,  which  are  only  founded  on  vague 
report,  it  is  too  certain  that  the  managers  of  the 
Fenian  paper,  called  the   Irish  People,  made  it  a 
rehicle  of  scandal,  and  circulated  in  its  columns  most 
pernicious  and  poisonous  maxims.      Fortunately  they 
had  not  the  wit  nor  the  talents  of  Voltaire,  bnt  ac- 
cording to  appearances  they  did  not  yield  to  him  in 
anxiety  to  do  mischief,  and  in  malice.      And  hence, 
it  must  be  admitted,  that  for  suppressing  that  paper, 
the  public  authorities  deserve  the  thanks  and  gratitude 
of  all  those  who  love  Ireland,  its  peace,  and  its  reli- 
gion."    In  reference  to  the  publication  of  this  letter, 
the  affidavit  stated  that  the  Freeman'*  Journal  was  a 
paper  of  wide  circulation  in  Ireland,  and  especially  in 
the  city  of  Dublin,  and  professed  to  be  the  organ  of 
Irish  Catholic  opinion,  and  that  it  exercised  a  large 
influence  in  the  country.      That  it  was  extensively 
read  by  the  class  from  which  the  jurors  of  the  city  of 
Dublin  were  taken.      They  also  stated  that  from  the 
high  position  and  character  of  the  Most  Rev.  Dr. 
Cnllen,  the  judgment  of  many  of  the  j  uxors  would  be 
guided  by  the  expression  of  his  opinion  in  that  letter, 
and  that  letter  was  calculated  to  exercise  a  large  in- 
fluence on  the  public  mind.    The  prisoners  in  their 
affidavit  further  stated  that  at  the  time  of  the  publi- 
cation of  this  letter  it  was  well  known  that  they  were 
the  proprietors  of  the  newspaper  called  the  Trial} 
People,  and  that  they  were  to  be  tried  on  a  charge  of 
high  treason;  and  that  this  was  well  known  to  Sir 
John  Gray,  who  must  have  known  that  this  publica- 
tion was  calculated  to  prejudice  them  on  their  trial. 
With  reference  to  the  statement  respecting  the  exter- 
mination of  the  landlords  and  the  Catholic  clergy,  they 
said  that  it  was  made  without  any  foundation  what- 
ever, and  they  complained  of  the  statement  of  the  crown 
counsel,  and  alleged  that  that  statement  was  made 
for  the  purpose  of  prejudicing  them  on  their  trial 
They  alleged  that  those  statements  were  made  un- 
supported by  any  evidence,  and  were  utterly  false 
and  without  foundation.     They  also  stated  that  they 
-were  kept  in  dose  confinement  and  not  permitted  to 
jpeak  to  each  other,  or  to  their  relatives  or  friends, 


and  that  the  only  person  allowed  intercourse  with  them 
was  their  solicitor,  Mr.  John  Lawless*  Their  letter*, 
they  stated,  were  opened  by  the  governor  of  the  jail. 
The  prisoners  generally  complained  of  the  prison  regu- 
lations, and  said  that  they  were  informed  that  these 
regulations  were  carried  out  towards  them  by  orders 
of  the  Attorney-General.  They  stated  that  matters 
affecting  them  were  commented  on  by  newspapers  Uft 
England  and  Ireland,  and  on  the  Continent,  and  that 
a  violent  prejudice  was  created  against  them.  They 
believed  that,  owing  to  the  publication  of  the  state- 
ment of  the  crown  counsel,  and  of  the  comments 
thereon,  they  could  not  have  a  fair  and  impartial 
trial  at  the  next  special  commission,  and  that  a 
grievous  injustice  would  be  done  them  unless  the 
publication  of  similar  statements  against  them  were 
prevented.  As  to  the  charges  against  them  they 
would  at  the  proper  time  be  prepared  to  meet  them. 
In  reference  to  the  charges  contained  in  the  article 
and  letter  already  referred  to,  they  most  solemnly  and 
indignantly  protested  upon  their  oaths,  before  God,  that 
they,  or  any  ofthem,  never  heard  or  knew  of  any  scheme, 
or  were  to  take  part  in  any  scheme  or  contrivance  for 
the  murder  of  the  Catholic  clergy  or  of  any  other 
persons,  01-  in  any  scheme  of  plunder  or  assassination, 
and  that  this  vile  and  infamous  charge  they  regarded 
with  horror  and  indignation.  They  stated  that  in 
the  evidence,  in  the  police  office,  not  a  syllable  was 
found  to  support  such  a  charge.  They  stated  that 
after  their  committal  informers  came  forward  to  mafco 
statements  to  bear  out  that  charge,  which  was  a  cruel 
and  wicked  libel  on  them ;  and  they  further  stated 
that  there  never  appeared  in  the  Irish,  People,  a  single 
line  which  could  in  any  way  countenance  such  a 
charge,  and  that  they  never,  directly  or  indirectly, 
published  an  article  against  the  authority  or  origin  of 
the  Christian  religion,  and  that  it  was  utterly  untrue 
to  say  that  they  disseminated  infidel  opinions.  They 
stated  that  they  were  informed  and  believed  that  the 
letter  published  by  Archbishop  Cnllen  was  mnch  more 
calculated  to  damage  them  than  any  of  the  other 
articles  complained  o£ 

Butt,  Q.O.  (with  him  QLogUen),  for  the  applica- 
tion. The  publication  of  preliminary  proceedings 
where  a  criminal  trial  is  to  follow,  prejudices  the 
party  who  is  to  be  on  his  trial  Such  publication  is 
not  protected.— The  King  v.  Fleet  (I  B.  &  Aid.  379); 
The  King  v.  Fisher  (2  Cempb.,  570);  Duncan  v. 
Thwaitee  (2  B.  &  Cr..  556);  The  King  v.  Lee 
(5  Esp.  1?3).  A  publication  of  this  kind  is  a 
contempt  of  Court,  and  criminally  punishable.  The 
cases  are  collected  in  Hodges'  report  of  The  Queen 
v,  O'Dohtriy  and  Martin,  at  p.  220;  The  King 
y.  Clement  (4  B.  &  Aid.  218).  The  only  autho- 
rity in  favour  of  the  protection  of  such  a  publication 
is  Lewie  v.  Levy  (1  Ell.  Bl.  &  Ell.  537).  But  ttat 
case  is  distinguishable  on  the  ground  that  there  the 
preliminary  investigation  terminated  in  the  discharge 
of  the  prisoner.  Upon  the  other  publications  we  as» 
clearly  entitled  to  succeed. 

Lktroy,  C.  J. — This  was  an  application  to  tha 
court  for  a  criminal  information  for  the  puhlv- 
cation  of  certain  articles  in  this  paper  (the  Freeman's 
Journal)  on  the  16th  of  September  and  2nd  of  Octo- 
ber, and  for  the  publication  of  the  proceedings  before. 
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the  police  court,  upon  the  occasion  when  an  order 
was  made  for  the  committal  of  the  prisoners  for  trial. 
We  are  all  of  opinion  to  grant  the  conditional  order 
with  respect  to  the  comments  that  were  made  in  the 
publications  of  the  18th  September  and  2nd  of  Octo- 
ber, on  the  proceedings  that  had  taken  place.     There 
is  also  another  matter  on  which  we  have  agreed  to 
graut  the  conditional  order,  that  is,  the  publication  of 
a  certain  portion  of  a  letter  published  by  Dr.  Cullen. 
Bat  with  respect  to  the  mere  publication  of  the  pro- 
ceedings in  the  police  court,  free  altogether  from  any 
observations  or  comments,  we  are  not  agreed  to  grant 
the  conditional  order.     We  distinguish  between  the 
matter  before  us,  between  the  comment  and  the  mere 
publication  by  the  editor  of  a  public  journal  as  a  bona 
fide  wad  correct  report  of  proceedings  before  a  magistrate 
—whether  preliminary  or  not — and  upon  the  latter 
we  have  not,  as  I  said,  agreed  to  grant  the  conditional 
order.    Indeed  I  should  say  for  myself,  that  in  every 
proceeding  before  magstrates,  whether  before  police 
magistrates  or  auy  other  similar  t.ibunal,  it  is  most 
expedient  for  the  public  that  they  should  be  published, 
only  with  the  proviso  that  they  should  be  published 
correctly,  and  bona  fide  with  the  view  to  give  infor- 
mation and  not  with  a  view  to  prejudice  the  trial  of 
the  party.    With  respect  to  the  comments  and  ob- 
servations said  to  be  calculated  to  impress  the  public 
mind  with  the  guilt  of  the  parties,  we  are  of  opinion, 
on  the  ground  of  the  tendency  of  those  observations  to 
prejudice  the  party,  to  grant  the  conditional  order. 
As  to  the  publication  of  the  proceedings,  we  are  not 
agreed,  as  I  said,  to  grant  the  order.     In  my  mind, 
the  editor  of  a  public  journal  has  an  indemnity  for 
the  publication  of  a  bona  fide  and  correct  report  of 
proceedings  of  this  description.     Although,  no  doubt, 
it  is  very  important  that  the  prisoner  should  have 
the  proceedings  conducted  in  a  manner  not  calculated  j 
to  prejudice  him,  it  is  for  the  interest  of  the  public 
that  proceedings  of  this  description  should  be  pub- 
lished fully  and  at  the  same  time  fairly  and  correctly, 
for  otherwise  it  would  virtually  amount  to  an  inves- 
tigation with  closed  doors  in  which  injury  might 
result  to  the  prisoner  either  from  uudue  influence  or 
some  other  cause.     Now,  it  is  of  the  utmost  im 
portance  for  the  public  to  know  that  the  magistrates 
do  their  duty  impartially  and  without  influence  of 
any  sort,  and  that  they  exercised  their  duty  fairly 
and  correctly  according  to  the  evidence  brought  before 
them — not  only  to  prevent  them  from  making  unfair 
orders  against  the  prisoners,  but  also  to  prevent  them 
from   undue  influence  which  might  be  ascribed  to 
them  as  officers  appointed   by  the  crown.     It  is, 
therefore,   in  every   view  most  important  that  the 
actual  proceedings  and  evidence  on  which  the  magis- 
trate acted  should  be  put  before  the  public,  that  the 
public  may  know  whether  as  between  the  prisoners 
and  the  public  prosecutors  the  magistrates  have  fairly 
discharged  their  duty.     And  the  only  way  in  which 
the  public  can  judge  of  that  is  by  their  having  a 
correct  and  full  detail  of  the  evidence  by  the  editor  of 
the  public  newspaper.    Therefore,  it  appears  to   me 
that  a  bona  fide  and  correct  publication  of  the  evidence 
on  which  the  magistrates  have  acted  is  most  valuable 
in  both  points  of  view,  both  in  respect  to  the  prison- 
ers, to  see  that  they  were  fairly  dealt  with,  and  in 


respect  to  the  magistrate,  to  see  that  he  could  not  be 
suspected  of  being  influenced  in  any  way  to  expose  the 
prisoner  to  a  greater  risk  in  committing  him  for  triad, 
and  to  imprisonment,  than  that  which  the  evidence 
adduced  fairly  authorised.     In  my  opinion,  therefore, 
if  the  publication  be  a  bona  fide  publication,  and  an 
exact  and  correct  publication  of  the  evidence,  it  is  a 
most  important  security  for  the  public,  and  the  public 
editor  should  not  be  liable—  so  far  as  he  confines 
'  himself  to  the  faithful  discharge  of  his  duty  in  giving 
the  public  a  correct  and  faithful  account  of  the 
evidence.     Otherwise,  as  I  said  before,  there  might 
be  a  preliminary  decision  without  there  being  means 
to  ascertain  whether  in  respect  to  the  prisoners  or 
the  public  the  magistrate  had  fully  discharged  bis 
duty.     I  should  accordingly  for  my  own  part— if  it 
[  rested  on  my  single  judgment — at  once  refuse  this 
application  so  far  as  it  rests  u  on  the  publication  of 
1  the  evidence,  unimpeached  in  respect  to  correctness 
1  and  fairness.     With  respect  to  the  comments  on 
which  the  publication  was  accompanied,  I  concur 
|  with  my  brethren  that  for  these  comments — which, 
upon  the  case  made,  were  no  doubt,  calculated,  or, 
J  as  it  is  alleged,  served  to  inflaence  paSlic  opinion 
against  the  prisoners,  and  to  deprive  them  of  the 
|  fair  and  impartial  exercise  of  the  judgment  of  the 
jury  on  the  case,  I  concur,  I  say,  with  my  brethren 
|  in  giving  the  conditional  order  for  a  criminal  informa- 
tion  for  these  comments,  which  transgress  the  fair 
J  limits  to  which  the  law  confines  the  right  of  the 
editor  of  a  public  journal  to  communicate  to  the  pub- 
lic what  passed  at  the  proceedings. 

Hates,  J. — So  far  as  my  Lord   Chief  Justice 
has  announced   the  decision  of  this   Court   I  en- 
tirely concur,  and  if  we  were  altogether  unanimous 
I  should  not  add  any  thing  by  way  of  the  reasons 
which  lead  me  to  that  conclusion.    But  as  I  find  that 
the  views  that  I  entertain  are  not  in  all  respects  the 
same  as  those  that  have  been  put  forward  by  my 
Lord  Chief  Justice,  and  as  those  views  have  led  me 
to  the  conclusion  that  this  rule  for  a  criminal  infor- 
mation is  not  of  the  same  extent  I  would  desire  it 
should  go  to,  I  think  it  right  to  add  a  word  by  way  of 
explanation  of  my  course  of  proceeding.    The  Lord 
Chief  Justice  has  announced  that  as  to  so  much  of 
the  publication  as  is  conversant  with  the  report  of 
the  proceedings  before  the  police  magistrate  he  has 
refused  to  extend  the  rule,  and  this  seems,  I  think, 
if  I  understand  his  lordship,  to  be  settled  upon  a 
principle  that  there  is  a  privilege  which  newspaper 
proprietors  enjoy,  provided  the  report  be  fair,  and 
correct,  and  bona  fide.     In  my  judgment  there  is  no 
such  privilege.     I  take  this  case  to  be  an  application, 
as  it  were,  to  the  prerogative  jurisdiction  of  the  court. 
The  first  dnty  of  this  court,  and  before  all  others, 
with  respect  to  criminal  trials,  is  to  see  that  a  fair 
trial   shall    be  ensured    to    every   accused  person, 
and  its    utmost    efforts  should    at    all    times    be 
given   and  its   powers  exerted,  for  the  purpose  of 
securing  those  most  desirable  results  to  the  public 
Therefore  I  say  of  the  persons  concerned  in  the  ad- 
ministration of  justice  in  the  course  of  a  preliminary 
investigation,  aud  before  the  matter  has  come  on  for 
trial,  whatever  may  be  the  course  of  duty  prescribed 
by  them  for  their  own  purposes,  if  the  publication  of 
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these  proceedings  tend  to  bring  about  such  a  state  of 
things  as  that  there  shall  not  be  a  fair  trial,  that  the  pri- 
soner's solemn  rights  shall  be  prejudiced  or  interfered 
with,  there  is  nothing  in  the  doty  of  a  newspaper 
proprietor  which  protects  him  even  in  fairly  publishing 
the  proceedings.      Necessity  may  require  that  there 
-shall  be  discussion  of  subjects  and  inquiries  into  mat- 
ters  in  the  police  office  before  the  police  magistrates, 
and  so  far  it  may  be  quite  right  not  only  that  it 
should  be  discussed  and  published,  but  when  it  goes 
beyond  that,  and  the  publication  of  these  matters  leads 
to  this  crying  injury,  that  the  rights  of  the  prisoners 
to  a  fair  trial  are  thereby  interfered  with  or  curtailed, 
it  then  becomes  not  only  in  the  power,  but  within  the 
solemn  duty  of  this  Court  to  see  that  that  shall  be 
prevented.     Now   it  may  be  very  likely,  and  I  say 
not  a  word  upon  the  subject,  that  the  statement  of 
Mr.  Barry  in  introducing  this  subject  to  the  notice  of 
the  magistrates  may  be  all  very  right  and  very  probably 
justified  by  the  occasion,  .and  I  think  it  may  have 
been,  bnt  at  the  same  time  it  may  be  very  incorrect, 
and  in  my  judgment  very  improper,  that  anything 
should  be  said  pending  the  trial  which  would  inflame 
men's  minds  or  prejudices,  so  that  in  the  course  of 
the  time  expected  to  elapse  between  that  and  the 
trial  men  should  not  come  to  the  discussion  of  the 
case  clear,  unprejudiced,  and  unembarrassed.    I  thiuk 
there  are  both  old  and  modern  authorities  for  that. 
It  rests  upon  the  principles  of  law,  and  it  rests  upon 
the  principles  of  fair  play,  which  all  men  must  feel; 
and  it  is  because  upon  a  perusal  and  consideration  of 
the  proceedings  which  have  thus  been  published  that 
I  think  their  tendency  is  to  influence  men's  minds, 
snd  prejudice  and  interfere  with  the  due  and  fair  ad- 
ministration of  justice,  that  I  will  go  even  beyond  the 
limits  named  by  the  Lord  Chief  Justice,  and  say  that 
we  are  not  only  entitled,  but  bound,  so  far  as  we  see 
it  excites  prejudice,  to  enlarge  the  rule  by  extending 
it  to  these  cases.     It  may  be  said  that  these  are  doc- 
trines not  very  consonant  with  modern  opiuions,  and 
that  it  is  not  in  conformity  with  the  privileges  of  the 
press  according  to  precedent.     I  am  willing  to  ac- 
knowledge not  only  the  privileges  of  the  press,  but 
also  its  duties,  and  that  there  are  duties  which  the 
press  owes  to  society,  and  I  am  willing  to  strengthen 
it  and  support  it  in  all  these  dutios — the  duties  of 
giving  us  daily  information  of  public  events  and  pub- 
lic opinion,  but  I  will  not  say  that  I  will  give  the 
press  the  power  of  doing  injustice,  or  give  it  a  sort  of 
warrant  for  prejudicing  men's  minds  in  such  a  way  as 
would  tend  to  the  iujury  of  prisoners  upon  trial.    It  is 
fortius  reason,  and  for  this  reasou  alone,  that  I  think 
the  liw  is  still,  as  laid  down  in  days  gone  by,  that 
everything  that  occurs  before  a  magistrate  during  an 
investigation  is,  if  published,  in  a  certain  degree  at  the 
will  of  a  newspaper  proprietor.      If  he  publishes  it, 
and  it  turns  out  afterwards  to  the  prejudice  of  public 
justice,  he  must,  in  my  mind,  auswer  for  it.     Now,  I 
^hink  this  principle  of  law  is  pretty  well  established. 
Since  1827,  when  it  was  decided  that  the  judge  of  an 
inferior  court,  when  about  to  enter  upon  an  investiga- 
tion of  this  kind  of  a  preliminary  character,  and  which 
might  lead  afterwards  to  a  trial,  has  a  right,  if,  in  his 
cautious  discretion,  he  is  so  disposed,  to  exclude  the 
public — that  is  decided  in  6  Barnwell  and  Cresswell, 


and  to  this  day  I  am  not  aware  it  has  since  been  dis- 
puted. It  is  the  duty,  in  my  opinion,  of  the  magis- 
trate, first  of  all,  when  the  charge  is  brought  forward, 
to  make  himself  acquainted  with  its  general  bearings. 
If  he  finds  it  a  case  which  ought  not  to  be  made  pub- 
lic, it  is  his  duty,  while  he  should  see  that  he  is  not 
interfering  with  public  justice,  to  give  it  as  his  opi- 
nion that  it  should  not  at  present  be  published.  Hav- 
ing done  that  he  should,  if  necessary,  resort  to  the 
expedient  of  excluding  the  press.  I  have  made  up 
my  mind  against  the  opinion  of  the  Lord  Chief  Jus- 
tice, and  against  the  opinion  of  the  rest  of  my  bre- 
thren. I  think,  first  of  all,  that  the  law  is,  that  where 
the  proceedings  have  been  published,  and  the  nature 
of  that  publication  could,  though  it  may  be  to  influ- 
ence the  public  mind,  and  to  injure  parties  appealing 
to  public  justice,  I  see  no  reason  which  prevents  this 
guard  from  being  carried  out  for  the  great  purpose 
entrusted  to  it — namely,  the  insuring  to  every  accused 
person  a  fair  and  impartial  trial,  whatever  his  offence 
may  be.  For  these  reasons  I  am  of  opinion  that  this 
information  should  be  extended. 

Fitzgerald,  J. — As  my  Lord  Chief  Justice  has 
already  announced,  the  unanimous   opinion   of  the 
Court  is  that  a  conditional  order  should  go  in  respect  to 
the  comments  of,  I  think,  of  the  1 8th  September  and 
the  2nd  October,  and  the  portion  also  of  Archbishop 
Cullen's  circular,  which  is  stated  in  the  affidavit — but 
I  wish  to  guard  myself  in  reference  to  that  as  indicat- 
ing no  opinion  whatever  as  to  what  may  be,  upon  a 
motion  for  an  absolute  order,  the  ultimate  determina- 
tion of  the  Court.      The  allegation  put  forward  in  re- 
ference to  those  editorial  comments  is  that  they  were 
published  with  a  view  maliciously  to  injure  the  ac- 
cused parties,  and  pervert  the  true  course  of  justice  by 
depriving  them  of  a  fair  trial,  and  in  the  affidavits* 
that  have  been  read  to  us,  as  I  recollect,  there  was  a 
statement  put  forward  upon  oath  on  the  part  of  the 
prisoner  that  the  publications  were  with  the  object  ani 
intent,  and  were  calculated  to  affect  the  prisoners. 
The  Court,  therefore,  without  pronouncing  any  opi- 
nion upon  this,  thinks  that  a  prima  facie  case  has 
been  made  to  be  discussed  upon  a  motion  for  an  ab- 
solute order,  aud,  therefore,  so  far  we  are  unanimous 
in  granting  the  conditional  order.      I  pass  now  from 
that  portion  of  the  case  to  another  and  far  more  im  • 
portant  question,  and  I  may  state  my  reasons  now  in 
concurring  in  the  opinion  of  the  Lord  Chief  Justice, 
because  we  are  refusing  the  rule  on  this  latter  ques- 
tion, and,  therefore  I  would  have  no  opportunity  of 
giving  my  reasons  again— I  allude  now  to  that  portion 
of  the  Lord  Chief  Justice's  judgment,  in  which  he 
has  so  forcibly  expressed  his  reasons  for  refusing  the 
rule  uiri  for  a  criminal  information  for  a  publication  in 
the  Freeman's  Journal  of  the  2nd  October  last  of  a 
report  of  the  proceedings  in  the  police  court ;  and  by 
proceedings  I  understand  h'm  to  include  not  alone  the 
statement  of  the  witness,  but  the  whole  proceedings 
as  they  actually  took  place,  including  the  statement 
of  the  public  prosecutoi.     I  am  happy  now  to  be  able 
to  concur  iu  the  opinion  of  the  Lord  Chief  Justice,  that 
tlie  rule  ought  to  be,  as  to  that,  refused.  Since  I  first 
sat  in  this  Court  I  should  say  that  no  more  important 
question  has  come  before  us  than  that  now  under  dis- 
cussiou.     I  doubt  whether  I  can  add  to  the  reasons 
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which  the  Lord  Chief  Justice  has  given.  The  view 
that  my  brother  Hayes  has  taken  is  not,  as  he  has 
stated,  without  authority,  but  in  the  earlier  authori- 
ties which  have  been  adverted  to  in  the  course  of  the 
arguments  there  were  some  decisions  put  forward 
which  one  feels  catted  upon  to  protest  against.  In 
one  of  these  Jn  4i  e  Heath  is  represented  as  stating 
that  the  mere  publication  of  an  ex  parte  proceedi  ig 
of  an  Inferior  tribunal,  evidence  of  proceedings  be- 
fore magistrates,  was  of  itself  highly  criminal,  and  that 
opinion  is  subsequently  adopted  by  Justice  Abbott, 
who,  without  commenting  upon  it,  says  "  it  is  well 
known  that  many  persons  have  lamented  the  inconve- 
nience and  the  mischievous  tendency  of  such  publica- 
tions " — that  is,  the  publication  of  proceedings  before 
magistrates  and  their  mischievous  tendency.  ••  These 
were,  within  the  memory  of  living  persons,  rare  and 
infrequent,  and  having  gradually  increased  in  number, 
have  unhappily  become  frequent  and  numerous,  but 
they  are  not  on  that  account  less  unlawful,  nor  is 
it  less  the  duty  of  those  to  whom  the  administration 
of  justice  is  entrusted  to  express  their  opinion  against 
them."  These  are  mere  opinions,  but  not  the  judg- 
ment of  the  Court,  upon  the  particular  question  under 
discussion,  but  still  it  appears  to  me  that  it  is  an  opi- 
nion that  I,  for  one,  cannot  adopt  or  follow.  I  have 
always  understood,  in  common  with  the  Lord  Chief 
Justice,  that  one  of  the  many  securities  for  the  admi- 
nistration— the  pure  administration  of  justice — in  this 
country — one  which  distinguishes  it  from  the  admi- 
nistration of  justice  in  most  countries1 — 13  the  great 
security  of  publicity.  That  applies  as  well  to  this  as 
to  other  superior  courts;  but  it  applies,  in  my  mind, 
In  a  much  stronger  degree  to  (he  proceedings  of  infe- 
rior courts,  and  especially  to  the  proceedings — to  the 
inquiries  that  take,  place  in  what  we  popularly  call  the 
police  courts,  courts  where  questions  of  great  impor- 
tance are  under  consideration,  and  in  which — if  not 
the  lives — the  liberties  and  the  characters  of  persons 
fere  commonly  at  stake.  It  appears  to  me  that  the 
security  obtained  by  publicity  for  the  due  administra- 
tion of  justice  is  this— that  it  brings  to  bear  on  that 
administration  at  once  the  pressure  and  the  support 
df  public  opinion — its  pressure  to  prevent  intempe- 
rance on  the  part  of  the  judge — to  prevent  corrupt 
or  improper  proceedings,  and,  on  the  contrary,  its 
support  where  justice  is  administered  in  a  pure,  fair, 
And  legitimate  manner.  It  has  been  said,  and  said 
truly,  that  pofeslbly  in  particular  cases  there  may  be 
inconvenience  to  individuals  from  the  early  publication 
of  evidence  or  of  statements  with  respect  to  matters 
that  are  subsequently  to  be  tried  more  solemnly;  but 
It  has  been  well  observed,  too,  that  this  inconvenience 
to  individuals  is  infinitesimal  in  comparison  to  the 
great  public  advantage  given  by  that  publicity.  I 
think  I  have  accurately  quoted  from  memory  what 
Lord  Campbell,  and  I  believe  Lord  Penman  also  ob- 
served upon  this  matter;  and  now  if  sudi  advantages 
were  in  the  ordinary  course  of  publicity  so  requisite, 
how  much  more  is  it  in  the  particular  case  under  exa- 
mination. It  is  a  case — without  going  into  details — in 
which  a  grave  charge  is  urged  against  the  prisoners,  in 
which  the  whole  public  at  large  ate  interested;  and 
in  which  I  would  say  myself  that  it  was  not  alone  the 
duty  of  the  Government  fit  tho  earliest  moment  to  lay 


before  the  public  the  nature  of  the  case  under  investiga- 
tion, but  also  theduty  of  the  journalist — the  duty  of  those 
who  undertook  the  character  and  responsibilities  of 
the  public  journalist — to  lay  before  the  public  the 
matters  which  the  public  had  the  greatest  interest 
in  being  informed  of  at  the  earliest  period.  I  quite 
concur  in  the  opinion  the  Chief  Justice  has  expressed, 
that  a  person  in  the  position  of  a  public  journalist — 
having,  I  would  say,  that  duty  and  having  performed 
it  honestly,  without  malice,  without  any  sinister 
motive,  without  perverting  either  the  statement  of 
counsel,  or  the  evidence  given,  should  be  protected  by 
the  law  in  the  performance  of  that  duty.  No  doubt 
the  authorities  are  in  considerable  conflict,  and  the 
law  must  be  considered  as  unsettled ;  but  it  is  to  be 
observed  that  we  are  now  merely — I  am  using  the 
language  of  my  brother  Hayes — refusing  a  conditional 
order  to  put  in  force  the  high  prerogative  proceeding 
of  the  Court  against  the  editor  of  a  public  journal  for 
fairly  publishing  the  proceedings  in  an  inferior.  Court. 
We  are  not  depriving  the  party  in  the  slightest  de- 
gree of  any  other  remedy  he  may  have.  He  may,  if 
he  has  been  libelled,  institute  an  action-;  if  this  course 
of  publication  is  unlawful,  as  he  alleges  by  his  counsel, 
it  is  open  to  him  to  indict  the  parties,  and  thus  put 
the  case  upon  the  question  of  law  in  course  of  a  more 
solemn  and  ultimate  decision.  But  we  are  now  merely 
deciding  that  upon  this  ex  parte  motion  we  decline  to 
say  that  the  defendant  has  been  guilty — that  the  editor 
of  this  public  journal  has  been  guilty  of  any  criminal 
act  for  the  fair  publication  of  these  proceedings,  acd 
therefore  we  will  not  put  in  force  our  high  prerogative 
proceeding  agajnst  him.  Such  are  the  grounds  upon 
which  I  concur  in  the  judgment  of  my  Lord  Chief 
Justice.  I  may  observe  with  respect  to  the  early 
cases,  in  which  strong  language  is  represented  to  be 
used  by  the  judges  with  respect  to  the  publication  of 
the  proceedings  of  inferior  Courts — that  those  pro* 
ceedings  may  properly  be  called  ex  parte.  Proceed- 
ings before  the  magistrates  at  that  time  were  really 
ex  parte.  They  usually  took  place  in  the  magistrate's 
house — there  was  no  right  in  the  public  to  be  ad- 
mitted— they  were,  as  I  have  said,  really  and  truly 
ex  parte  proceedings,  and  liable  to  great  abuse.  But, 
in  the  altered  state  of  the  law,  it  is  totally  different* 
It  is  true,  as  has  been  observed,  that  the  magistrates 
may,  in  the  exercise  of  the  discretion  which  has  been 
entrusted  to  them,  sit  with  closed  doors  and  exclude 
the  public,  but  I  would  say  that  is  a  discretion  which 
onght  rarely  to  be  exercised.  There  may  be  possibly 
cases  of  such  indecency  or  otherwise  as  would  make 
it  expedient,  but  the  cases  must  be  rare  and  few,  in- 
deed, which  would  justify  the  magistrates  at  a  crimi- 
nal investigation  in  sitting  with  closed  doors ;  and  on. 
the  other  hand,  while  it  gives  the  magistrate  that 
discretion,  it  makes  the  police  court — unless  such  an. 
order  is  made — an  open  court  to  which  the  public 
have  the  right  to  be  admitted.  I  collect  that,  in  this, 
particular  case,  this  was  an  open  court.  I  think  Mr- 
Butt  stated  that  there  were  no  less  than  twenty-four 
reporters — that  is,  I  suppose,  the  representatives  or 
twenty-four  different  newspapers — admitted  into  thai- 
Court.  For  what  purpose?  For  the  purpose  of  re- 
porting the  proceedings.  I  dare  say,  that  if  we  were 
informed  on  the  subject,  that  those  proceedings  have. 
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been  reported,  not  only  in  the  Freeman's  Journal, 
but  probably  in  every  paper,  not  only  in  this  city,  but 
in  the  British  islands.     We  mast  also  take  into  account 
«8ide  by  side  with  the  altered  state  of  the  law,  the 
.altered  state  of  public  opinion — neither  can  we  shot 
onr  eyes  to  the  rapid,  though  possibly  insensible — bnt 
still,  I  repeat,  not  less  rapid — progress  which  the 
press  has  made  during  the  interval  of  forty -seven 
years  which  has  elapsed  since  the  King  v.  Fleet,  when 
an  information  was  granted  against  the  publisher  of 
a  newspaper  for  the  report  of  proceedings  in  an  in- 
ferior court,  coupled  with  a  commentary  upon  them. 
I  therefore  agree  with  the  Chief  Justice  in  reference 
to  the  publication  of  proceedings  in  a  police  court — 
and  I  emphatically  include  in  the  word  "  proceedings" 
not  only  the  evidence,  but  the  statement  legitimately 
made  on  that  occasion — that,  inasmuch  as  it  appears 
to  us  that  those  proceedings  were  published  honestly 
and  bona  fide — it  is  not  alleged  that  there  was  any 
sinister  motive,  or  any  malicious  motive  on  the  pare 
of  the  defendant — we  ought  not  to  grant  the  con- 
ditional order.     Jn  refusing  the  rule  in  respect  to  the 
publication  of  the  proceedings,  we  are  not  depriving 
the  party  making  the  application  of  the  remedies 
which  he  may  otherwise  have.      We  merely  refuse 
our  own  prerogative  proceeding.     With  respect  to  the 
state  of  the  law,  and  the  cases  cited  to  show  that  the 
law  is  in  an  unsettled  state,  I  will  just  refer  to  a  case 
which,  although  at  Nisi  Priua,  was  before  a  judge  of 
considerable  eminence,  the  present  Chief  Justice  of 
England.     I  mean  the  case  of  Cox  v.  Feeney  (4th 
Foster  and  Finlayson  13.)     It  was  an  actionfor  libel, 
brought  against  a  newspaper  proprietor  for  publishing 
the  report  of  a  committee  appointed  to  inquire  into  the 
condition  of  a  charity.     A  report  was  made  seriously 
reflecting  on  the  character  of  the  charity,  imputing 
corruption  and  misconduct  to  them.      The  question 
was,  whether  the  publication   of  the  journal   was 
answerable  for  having  published  the  teport,  whether 
there  was  no  privilege  or  no  excuse,  the  matter  being 
unquestionably  a  libel.      In  that  case  Chief  Justice 
Cockburn  put  the  matter  to  the  jury  this  way: — "  I 
shall  ask  the  jury  whether  they  believe  this  was  pub- 
lished by  the  defendant  to  do  an  injury  to  the  plain- 
tiffs, first  having  determined  that  the  matter  was  one 
in  which  the  public  was  interested,  or  to  give  the 
public  that  information  which  the  public  journalist  has 
the  duty  to  give."     He  told  the  jury  they  would  have 
to  say,  first,  whether  the  publication  in  question  was1 
a  matter  which  it  interested  the  public  to  know,  and 
secondly,  whether  the  defendant  published  it  with  the, 
honest  desire  to  give  information  to  the  public,  and* 
if  so,  they  should  find  a  verdict  for  the  defendant.: 
Accordingly  they  did  find  for  the  defendant  on  the1 
issues  so  put,  and  the  editor  of  the  case  adds  this 
Bote : — **  The  case  was  not  moved — the  importance 
of  the  question  of  privilege  or  rather  of  excuse  in 
matters  of  public  discussion  is  very  obvious."     The 
decision  given  in  that  case  by  Chief  Justice  Cockburn 
.stands.     I  will  make  no  further  observation  on  the 
xiaso  before  us  save  to  express  my  concurrence  in 
what  has  fallen  from  my  brother  Hayes  In  reference 
to  the  parties  who  make  this  application.      It  is  the 
duty  of  every  one  in  the  commnmty,  and  especially 
of  those  who  like  us  are  eu trusted,  with  the  adminis- 


tration of  justice,  to  endeavour  by  all  means  to  see) 
that  the  trial  of  so  grave  a  case  shall  be  perfectly 
impartial,  and  I  believe  one  good  will  flow  from  this 
discussion,  namely,  that  there  will  be  in  future  no 
comment  or  article  published  which  might  in  the* 
slightest  degree  influence  the  public  mind  with  respect 
to  the  trial  which  is  to  take  place.  We  can  have  only 
one  desire — to  give  a  fair  and  just  administration  of 
the  law,  no  matter  what  the  case  is  which  we  have) 
to  try. 

O'Brien,  J. — I  shall  not  have  much  to  add  to> 
what  has  been  already  stated,  and  I  shall  commence 
by  saying  what  has  been  already  said  by  other  mem- 
bers of  the  Court,  that  as  to  those  portions  of  tho 
case  for  which  the  conditional  order  is  granted,  I  con- 
cur in  granting  it.     In  doing  so  we  pronounce  no  fur- 
ther opinion  whatever  than  that  the  qnestion  raised 
upon  the  affidavits,  and  statements  in  them  are,  in 
our  opinion,  such  as  render  it  a  case  to  be  more 
solemnly  and  deliberately  discussed,  in  shewing  cause 
against  the  conditional  order,  and  without   binding 
ourselves  in  any  degree  to  the  principles  of  law  laid 
do*n  by  the  prosecutor's  counsel.     With  respect  to 
the  other  part  of  the  case,  in  which  there  is  a  differ- 
ence of  opinion  amongst  the  members  of  the  Court — 
that  is,  whether  the  order  should  extend  to  that  part 
of  the  case  which  relates  to  the  privilege  of  news- 
papers to  publish  correctly  a  report  of  proceedings 
of  preliminary  inquiries  such  as  this  before  a  magis- 
trate, there  is  certainly  a  conflict,  if  not  of  decision 
against  decision,  at  least  of  opinion  among  judges, 
whose  names  and  character,  and  position  entitle  their 
opinions  to   every    consideration.      The   case    that 
approaches  nearest,  in  my  opinion,  to  sustain  the 
order  made  by  the  prosecutor  for  a  conditional  order 
as  to  the  publication  of  proceedings  is  that  of  Duncan 
v.  Thwaxtes.    The  judgment  of  the  Court  in  thai 
case,  as  will  be  found  in  other  cases,  goes  beyond  what 
it  was  necessary  to  decide,  and  they  certainly  do  in 
that  case  lay  down  the  proposition  that  the  publica- 
tion of  proceedings  such  as  these,  preliminary  to  the 
trial,  for  the  pnrpose  of  ascertaining  whether  a  magis- 
trate should  commit  a  prisoner  for  trial,  is  not  privi- 
leged, if  I  may  use  the  word,  though  it  is  not  accurate* 
However,  it  is  sufficient  to  look  at  the  last  case  ta 
which  we  have  referred,  of  Lewis  v.  Levy  (1st  Ellis 
and  filackburae's  Reports,)  to  see  4bat  the  opinion 
of  the  Court  of  Queen's  Bench  there,  presided  over 
by  a  judge  of  great  eminence,  Lord  Campbell,  did  not 
go  so  far  as  the  proposition  already  laid  down.    Loid 
Campbell  m  bis  judgment,  refers  to  the  judgment  in 
Duncan  v.  Thwakes,  that  the  publication  of  the  pro- 
ceedings was  accompanied  by  what  was  considered  to- 
be  tbe  opinion  of  the  reporter  or  publisher  as  to  tfte 
result  of  the  evidence,,  which  rendered  it  unnecessary 
to  sustain  the  proposition  contended  for.    Lord  Camp- 
bell also  refers  to  the  opinion  expressed  by  Lord; 
Denman,  another  high  authority,  in  his  examination 
before  the  House  of  Lords  with  regard  to  the  statetf 
the  law  of  libel,  an  opinion  that  is  not  only  the  opinion 
of  Lord  Denman,  but  which  is  adopted  by  Lord 
Campbell,  and  quoted  as  part  of  his  judgment.    He- 
does  not  profess  to  lay  down  tbe  general  proposition 
whether  the  publication  of  preliminary  proceedings  be- 
I  fore  a  magistrate  is  protected  or  not.    In  some  of  the 
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other  cases  relied  upon  by  the  prosecutor, — the  appeal 
cases, — it  will  be  found  upon  reference  to  them  that 
the  opinions  expressed  by  the  judge,  though  strongly 
in  favour  of  the  proposition  contended  for  by  Mr. 
Butt  were  not  necessarily  so,  or  went  beyond  the  facto 
pf  the  case.  In  that  «ase,  before  Lord  Ellenboroagh 
the  publication  of  the  proceedings  was  accompanied  by 
a  comment.  In  the  cases  in  the  1st  and  4th  Barnwell 
and  Alderson,  it  will  be  found  that  there  were  circum- 
stances which  rendered  it  unnecessary  to  decide  the 
general  proposition  contended  for.  In  this  case, 
whatever  the  inclination  of  my  opinion  may  be,  I 
have  no  hesitation  in  stating  that  it  would  be  rather 
against  the  proposition  contended  for  by  Mr.  Butt, 
and  that  for  the  reasons  so  fully  stated  by  Lord 
Campbell.  I  would  be  disposed  to  hold  that  a  fair 
and  correct  report  of  the  preliminary  proceedings  is 
protected  the  same  as  a  fair  and  correct  report  of  the 
proceedings  of  the  higher  courts  of  justice.  It  occurs 
to  me  that,  having  regard  to  the  conflict  of  opinion 
which  exists  on  this  subject,  and  out  of  deference  to 
the  opinions  expressed  by  Lord  Ellenborough,  Lord 
Campbell,  Justice  Bayley,  and  others,  it  would  be  a 
more  satisfactory  course  to  grant  a  conditional  order 
upon  this  question  also,  iu  order  that  it  might  be  more 
fully  discussed.  In  saying  that  the  conditional  order 
should  be  granted,  I  do  not  mean  that  I  agree  with 
the  opinion  laid  down  by  my  brother  Hayes;  but  I 
merely  do  so  for  the  purpose  of  having  the  matter 
discussed.  Let  the  conditional  order  go  so  far  as 
relates  to  the  articles  of  the  18th  September  and  the 
2nd  October,  mentioned  in  the  affidavit;  and  also  so 
far  as  relates  to  that  portion  of  Dr.  Culien's  pastoral 
published  on  the  20th  October,  which  is  mentioned 
in  the  prosecutor's  affidavit. 


Court  of  Common  $Uas« 

[Reported  by  J.  Field  Joboiton,  Esq.,  Barrifter-aULtw.J 

Before  Monahan,  G.J.,  Keogh,  Christian,  and 
O'Haqan,  J.J. 

Thomas  Clarke  Lost  v.  John  Wodehouse,  Baron 
Wodehouse,  Lord  Lieutenant  General,  and 
General  Governor  of  Ireland. — Nov.  10, 13, 
1865. 

Liability  of  the  governor  of  a  country  to  be  sued  for 
acts  done  by  him  in  his  official  capacity — Acts  of 
state — Application  to  remove  the  writ  of  summons 
and  plaint  from  the  file. 

The  premises  of  the  plaintiff ',  proprietor  of  a  news- 
paper—suspected of  being  concerned  in  treason- 
able practices — were  entered  by  the  police,  and  a 
quantity  of  private  papers,  printing  presses,  and 
various  matters  connected  with  the  publication  of 
the  paper,  were  taken  and  detained  in  Dublin 
Castle,  some  of  the  pavers  so  taken  being  wholly 


unconnected  with  treasonable  practices.  The  plain- 
tiff brought  an  action  of  trespass  against  the  Lord 
Lieutenant  for  the  breaking,  entering,  and  carrying 
away  the  papers,  $c.  Upon  motion  by  the  Attor- 
ney-General to  have  the  summons  and  plaint  re- 
moved from  the  file,  and  it  appearing  upon  affida- 
vits made  by  the  plaintiff,  that  the  acts  complained 
of  were  done  by  the  Lord  Lieutenant  for  the  pur- 
pose of  suppressing  an  alleged  treasonable  conspi- 
racy, the  Court  directed  the  writ  of  summons  and 
plaint  be  taken  off  the  file,  holding  that  no  action 
was  maintainable  against  the  Lord  Lieutenant  for 
an  act  done  by  him  in  his  capacity  of  Lord  Lieu- 
tenant 

The  summons  and  plaint  in  this  case  complained  that 
the  defendant  broke  and  entered  the  plaintiff's  dwell* 
ing-house  at  No.  12  Parliament-street,  against  the 
will  of  the  plaintiff,  and  disturbed  him  in  his  possession 
of  same,  broke  open  his  doors,  and  took  away  various 
articles  of  property,  which  were  enumerated.  Ser- 
vice of  the  writ  was  effected  on  the  Lord  Lieutenant's 
private  secretary,  and  the  present  application  to  the 
Court  was  that  the  writ  of  summons  and  plaint  should 
be  set  aside. 

The  Attorney- General  (with  him  the  Solicitor  Ge- 
neral, Barry,  Q.C.,  and  Dames)  now  moved  on  the 
affidavit  of  Thomas  Mostyn,  of  Merrion-squarc,  in  the 
city  of  Dublin,  Crown  and  Treasury  Solicitor,  which 
stated  that  this  action  was  brought  against  his  Excellency 
the  Lord  Lieutenant  General,  and  General  Governor 
of  Irelani,  for  acts  alleged  to  have  been  done  under 
authority,  given  by  him,  in  his  capacity  as  such  Lord 
Lieutenant  of  Ireland;  that  this  plainly  appeared 
from  an  affidavit  purporting  to  have  been  sworn 
by  the  said  plaintiff,  in  a  cause  now  depending  in 
the  Court  of  Exchequer,  in  Ireland,  of  Luby  v. 
Stronge,  filed  the  31st  day  of  October,  1865. 
Deponent  saith  he  believes  it  to  be  untrue,  as  stated 
in  said  affidavit,  that  the  acts  complained  of  or  any 
of  them  were  done  by,  under,  or  in  obedience  to  any 
written  directions,  warrant  or  document,  signed  by 
the  Lord  Lieutenant,  or  by  Sir  Thomas  Larcom ;  and 
deponent  saith  he  believes  that  no  directions  or 
authority,  written  or  verbal,  were  given  by  the  Lord 
Lieutenant  or  the  said  Sir  Thomas  Larcom,  in  rela- 
tion to  the  acts  complained  of,  or  any  of  them.  And 
in  relation  to  the  statements  in  the  said  affidavit  of 
the  said  Thomas  Luby,  as  to  the  holding  of  a  Privy 
Council,  in  relation  to  the  said  warrant,  and  other 
matters  referred  to  in  said  affidavit,  deponent  has  been 
informed  and  believes  that  such  statements  are  wholly- 
destitute  of  foundation ;  and  deponent  has  been  in- 
formed and  believes  that  the  acts  complained  of  were 
done  by  the  constables  of  the  Metropolitan  Police 
Force,  acting  in  the  ordinary  discharge  of  their  duty,, 
against  the  plaintiff  and  others,  on  a  charge  of  higla 
treason,  for  which  they  have  since  been  committed 
for  trial,  in  respect  of  which  said  acts  of  the  consta- 
bles actions  have  been  since  brought,  and  are  now  pen- 
ding in  the  said  Court  of  Exchequer,  in  which  said 
actions  deponent  has  been  informed  and  believes  the* 
said  constables  are  ready  to  justify  their  acts.  De- 
ponent further  saith  that  the  said  John  Baron  Wode— 
house,  who  is  named  as  defendant,  was  duly  appointed- 
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Queen's  Deputy,  and  Lord  Lieutenant  of  Ireland,  by 
virtue  of  letters  patent,  bearing  date  the  1st  day  of 
^November,  1864 ;  and  that  he  was  dnly  sworn  in  as 
auch  Deputy  and  Lord   Lieutenant  of  Ireland,  upon 
the  8th  day  of  November,  1864 ;  and  that  the  acts 
complained  of  are  acts  of  state,  alleged  to  have  been 
committed  by  the  said  Lord  Lieutenant,  in  exercise 
of  his   said  office  of  Queen's  Deputy,   and  Lord 
Lieutenant  of  Ireland.      Lnby  in  his  affidavit,  in  the 
case  of  Luby  v.  Strongs,  stated  that  he  believed,  that 
the  defendant  in  that  case  acted  in  obedience  to  written 
directions,  in  a  warrant  signed  by  the  Lord  Lieutenant  - 
or  Sir  Thomas  Larcom ;  and  that  in  addition  to  their 
signatures,  the  warrant  was  signed  by  Privy  Council- 
ors; that  he,  Luby,  had  no  means  of  knowing  who 
they  were  that  attended  the  council ;  but  he  was  in- 
formed, and  believed,  that  the  sittings  were  protracted, 
and  that  the  police  were  in  waiting  for  orders;  that 
the  Lord  Lieutenant  then  gave  directions  to  seize  his 
house  and  property;  and  that  all  who  were  concerned 
in  that  act  were  liable  to  him.     The  meetings  of  the 
Privy  Council  are  denied  in  Mostyn's  affidavit ;  in  fact 
it  was  admitted  they  never  did  take  place;  therefore, 
if  any  wrong  were  done  to  the  plaintiff,  by  what 
took  place  in  Parliament-street,  he  has  his  remedy 
against  the  persons  who  entered  his  house.      Such  j 
an   action  is  not    maintainable  against    the    head 
of  the  Executive   Government.      The  affidavit  of 
the  plaintiff  made  in  this  case  deals  with  a  va- 
riety   of  matters;    his    treatment    in    prison,   and 
the   way    in   which    his    papers    were    seised;    he 
refers  in  it  to  a  denial  by  Mr.  Baron  Deasy,  that 
the  alleged  meeting  of  the  Privy  Council  ever  took 
place,   and  admit  that  he  might   have  been  mis- 
taken in  reference  to  that  meeting;    but  he  states 
that  he  expects  to  be  able  to  prove  that  the  acts 
in  question  were  done  by  the  Lord  Lieutenant's  di-  J 
rections,  he  having  interfered  in  the  matter  so  as  to 
render  himself  personally  responsible;  and  that  the 
acts  complained  of  were  not  acts  of  state.    A  letter 
was  written  by  the  Lord  Lieutenant  to  Lord  Fermoy, 
in  reference  to  the  state  of  the  county  ?f  Cork,  and  this 
the  plaintiff  relies  on  as  showing  a  personal  interference 
in  this  matter  by  the  defendant.      That  letter  was  a 
letter  of  the    14th  September,  and    in    substance 
was  an  acknowledgment  of  the  receipt  by  the  Lord 
Lieutenant,  from  Lord  Fermoy,  of  a  memorial  from 
a  meeting  of  the  magistrates  of  the  county  of  Cork, 
in  which  he  stated  that  Lord  Fermoy  would  learn 
what  steps  were  being  taken  by  the  Government  in 
Dublin  and  Cork,  under  the  Peace  Preservation  Act, 
adding  a  hope  that  these  measures  would  re-assure  the 
well-disposed  inhabitants,  and  prove  to  the  disaffected 
that  the  Government  were  determined  to  uphold  the 
Jaw.  The  plaintiff's  affidavit  then  states  that  at  the  time 
wbea  this  letter  was  written,  the  Dublin  papers  gave 
the  particulars  of  the  seizure  of  his  property,  and  states 
his  belief  that  the  defendant  in  his  individual  capa- 
city authorized  the  seizure  of  plaintiffs  house  and 
property,  and  that  if  allowed  to  proceed  he  would 
prove  such  authorisation.    The  letter  shows  that  the 
-Lord  Lieutenant  acted  in  his  executive  and  not  in 
Jbis  individual  capacity.      The  head  of  the  executive 
is  not  liable  in  an  action  for  any  act  done  by  him  as 
auch;  the  Court  must  affirm  that  proposition,  or  eke 


overrule  decided  cases  and  principles  deeply  rooted 
in  the  jurisdiction  of  this  and  every  civilised  country 
in  Europe.     An  action  could  not  be  brought  against 
the  Queen  for  such  acts.      In  Mostyn  v.  Fabrigas 
(1  Smith  Leading  Cases,  p.  607,  and  Cowp.  161.) 
Lord  Mansfield  held  that  the  defendant  who. was 
Governor  of  Minorca,  was  not  liable  for  his  official 
acts.      The  head  of  the  executive  in  this  country 
stands  on  the  sameground    It  is  essential  to  the  dis- 
charge of  their  'duties,  in  the  administration  of  the 
law  and  the  Government  of  the  country,  that  those 
persons  intrusted  with   Her  Majesty's  commissions 
should  be  able  to  do  so  without  fear  or  apprehension, 
which  they  could  not  do  if  exposed  to  actions:  for 
this  reason  a  judge  is  protected.  It  might  be  objected, 
why  did  not  the  defendant  plead  his  privilege?  but  it 
would  involve  the  very  mischief  it  was  the  intention 
of  the  constitution   to   guard  against,    if  a   Lord 
Lieutenant  was  obliged  to  come  into  Court  and  set 
out   his  patent  and  priviliges.     In  Napper  Tandy 
v.    Lord   Westmoreland   (27    State   Trials,    page 
1240),    a   similar  application   was   made    to   stay 
the  proceedings ;  and  the  question  was,  if  the>  Court 
had  materials  before  it,  so  as  to  conclude  that  the  mat- 
ter complained  of  was  an  act  of  state.   The  Court  held 
that  they  had  materials,  and  the  motion  was  granted. 
It  is  not  contended  that  the  prerogative  of  the  viceroy 
is  the  prerogative  of  the  Crown.  If  this  action  proceeds, 
it  will  be  the  first  of  the  kind  which  was  ever  allowed 
to  go  on.     A  judgecannot  be  sued  for  acts  done  by 
him  in  a  judicial  capacity,  nor  could  an  ambassador  in 
a  foreign  country — Buron  v.  Denman  (2  Excb.  167); 
Ward  v.  Freeman  (2  Ir.  C.  L.  K.  460) ;  Ds  Haber  v. 
The  Queen  of  Portugal  (20  L.  J.,  Q.  B.,  488);  Col- 
der v.  Halkett  (3  Moore  P.  C.  C.  28);  Taaffe  r. 
Lord  Downes  (3   Moore  P.  C.  C,   36).     Entick 
v.  Carrington  (19  State  T.  p.  1030)  has  no  ap- 
plication to  the    present   case.      In  that  case  a 
Secretary  of  State  took  on  himself  to  issue  warrants, 
to  seise  papers,  in  aid  of  suspicion ;  it  was  only  a  case 
of  misdemeanour,  and  the  act  was  held  to  be  illegal. 
If  the  papers  seised  were  papers  publishing  treason; 
if  the  books  seised  contained   matters  of   military 
practice,  and  the  private  books  demonstrated  the  part 
those  parties  took  in  the  conspiracy,  the  police  had  a 
right  to  take  them?   In  the  case  of  Francis  Fronda* 
reported  in  15th  State  Trials,  966,  where  the  party  was 
tried  for  a  treasonable  correspondence  in  aid  of  tha 
Pretender;  it  was  argued  on  the  prisoner's  behalf  that 
the  seizure  of  the  papers  was  illegal;  and  the  judges 
held  the  act  legal      The  present  plaintiff  has  also 
brought  actions  against  the  Superintendent  of  the  O 
division,  and  the  two  constables.    [Christian,  J*— 
Do  yon  disclaim  the  idea  that  the  Lord  Lieutenant 
cannot  be  made  answerable  for  a  personal  wrong?} 
He  can  for  every  private  wrong  or  private  debt,  but 
not  for  an  act  done  qua  Lord  Lieutenant.     In  Hill 
v.  Biggs  (3  Moore  P.  0.  C.  466)  this  distinction  is 
upheld,  and  Napper  Tandy  v.  Lord  Westmoreland  is 
referred  to.    There  is  a  distinction  between  acts  of 
state  and  acts  of  power;  acts  of  state  are  those  done> 
by  the  defendant  qua  Lord  Lieutenant,  by  proclama- 
tion, warrant,  or  otherwise.    It  is  plain  from  the  affi- 
davit that   the    action    is  brought  for   something. 
done  by  the  defendant  qua  Lord  Lieutenant;  and 
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the  question  b,  are  the  proceedings  to  be  stayed,  or 
most  the  defendant  plead  privilege?  if  the  part/most 
plead,  the  conseqaenots  will  be  to  affirm  the  suppo- 
sition, that  anyone  may  sue  the  Lord  Lieutenant  for 
acts  of  state!  and  that  the  privilege  must  be  set  np  by 
plea. 

Butt,  Q.C.,  (with  him  Dowse,  Q,C.,  and  O'Logh- 
fat, )  contra— The  grounds  npon  which  this  motion  is 
songht  to  be  sustained  are,  that  the  Lord  Lieutenant, 
by  virtue  of  his  office,  is  exempt  from  the  jurisdiction  of 
the  Court,  and  that  admitting  he  was  answerable  to  the 
Court,  yet  for  an  act  of  state  he  is  not  liable  to  be 
sued,  and  that  In  his  case  the  Court  have  a  right 
to   try  the  question  on  affidavit  on  a  preliminary 
motion,  and  determine,  without  appeal,  that  the  action 
is  not  tenable.    The  act  for  which  the  present  action 
was  brought,  took  place  on  the  15th  September,  on 
which  eveuing,  when  no  person  was  in  the  plaintiff's 
house  iu  Parliament-street,  a  body  of  men  broke  open 
the  house,  broke  open  the  private  presses,  ripped  np 
the  floor;  there  was  no  examination  of  papers;  a  float 
was  brought  to  the  door,  the  papers  paced  in  it,  and 
carried  off  to  Dublin  Castle;  they  were  examined 
there,  aud  amongst  them  were  papers  utterly  uncon- 
nected with  any  political  matters,  such  as  private  let- 
ters, cash  accounts,   the  lease  of  the  house,  and 
plaintiff's  marriage  certificate;  the  type  was  taken 
away,  parties  put  into  the  house  who  are  there  still, 
and  the  excuse  for  aU  this  is,  it  was  an  act  of  state. 
It  was.  not  an  act  of  state  but  an  act  of  power;  the 
detectives  could  not,  of  their  own  authority,  have 
seized  this  paper  and  carried  it  off  to  the  Castle.     Is 
It  any  part  of  the  ordinary  duty  of  a  detective,  with- 
out any  warrant,  to  eutor  a  house,  say  he  suspected 
the  owner  waa  acting  treasonably,  and  carry  off  his 
property,  and  take  possession  of  his  house  ?  The  plaint 
is  copied  almost  verbatim  from  that  in  Entick  v.  Car- 
rington  (19th  State  Tr.,  p,  1030);  and  that  case  is  an 
authority  against  the  present  application.     The  papers 
of  the  plaintiff  were  seined  indiscriminately,  and  with- 
out any  knowledge  of  their  contents;  and  the  plaintiff 
says  in  his  affidavit,  "I  will  prove  at  the  trial  that 
the  defendant  took  part  therein."    By  what  evidence 
he  may  prove  that  the  Court  is  not  to  try  now.      If 
of  his  own  motion,  without  warrant  or  information, 
or  authority  from   too    Privy   Council,  the    Lord 
Lieutenant  ordered  a  body  of  men  to  take  possession 
of  the  bouse  of  any  private  person,  would  not  an 
action  lie  therefor?  if  what  the  plaintiff  swore  is 
false,  it  lies  on  the  Lord  Lieatenaut  to  prove  that  at 
•the  trial.' .    There  is  no  wroug  without  a  remedy, 
for  a  petition  of  right  would  lie   even  against  the 
Queen;  a  petition  of  right  does  not  lie  for  an  action 
of  trespass,  like  the  present,  and  there  could  not  be  a 
petition  of  right  against  the  Lord  Lieutenant.    [Afea- 
ahaoy  C.  J.— If  no  action  can  be  brought  against  the 
Lord  Lieutenant,  it  is  as  of  course  to  stay  the  pro  • 
oeediogs;  but  if  actions  maybe  brought  for  acts  done, 
not  a*  acts  of  state,  the  question  is,  ought  these  pro- 
ceedings to  be  stayed?]  If  the  Lord  Lieutenant  has  an 
exemption  from  all  jurisdiction  of  the  Court  the  writ 
should  he  stayed  of  set  aside,  as  an  abasa  of  process; 
but  if  tiiis  is  doubtfal,  he  should  plead,  or  object  to  the 
jarisdictlen  of  the  Court    The  question  as  to  whether 


law,   not  to   be  disposed  of  on  motion.     Act   oaT 
state  is  a  phrase  found  in  the  report  of  Lord  West- 
moreland's case;  but  an  act  of  state  might  be  on» 
that  involved  no  question  of  legality.     The  jnrisv- 
diction  of  the   Court  is   not  ousted  whether  it   is* 
an  act  of  state  or  not     There  is  a  difference  be- 
tween the  act  of  a  Viceroy  and  the  act  of  a  Queen; 
she  is  supposed  never  to  interfere,  and  the  act  don* 
by  her  is  the  act  of  her  Minister.      The  order  of  the 
Lord  Lieutenant  is  obeyed  without  being  counter- 
signed by  a  Minister.      The  Queen  reigns  but  does 
not  govern.     Every  act  of  the  Queen  must  be  court- 
tersigned  by  a  Minister,  and  the  acts  of  a  Prima 
Minister  or  Chief  Secretary  can  be  submitted  to  a. 
jury      Every  one  bat  the  Qaeen  is  within  the  juris- 
diction of  the  Courts.      The  case  of  Napper  Tandy- 
did  not  appear  in  any  of  the  legal  reports;  is  waa 
only  given  ex  relatione.      The  position  of  the  Lord 
Lieutenant  was  very  materially  altered  by  the  Union. 
Before  that  event  Ireland  was  an  independent  kiag- 
dom;  the  Viceroy  really  represented  the  Crown,  and 
had  distinct  ministers.     Tnat  is  not  the  case  now* 
The  case  against  Lord  Strafford,  cited  in  the  coarse  of 
Mr.  Emmett's  argument  in  Tandy  v.  Lord  West- 
moreland,  is  a  clear  proof  that  such  an  action  as  the 
preseut  will  lie.     Is  Lord  Wodehouee  supposed  to 
be  in  Court,  and  is  the  present  motion  the  motion  of  tho 
Lord  Lieatenaut,  or  of  the  Attorney-General,  in  vir- 
tue of  his  office?     The  notice  of  motion  states  that 
the  Attorney-General  will  apply  to  have  proceed- 
ings stayed.      The  Attorney-General   had  no  right 
to  appear  ex-oficio.      Who  is  there  to  inform  the 
Court  that  the  aot  complained  of  was  an  act  of  state? 
This  is  an  interlocutory  application  from  which  there  is 
no  appeal,  and  therefore,  if  the  Court  were  equally  di- 
vided, neither  party  could  appeal.    There  might  be  aa 
appeal  in  the  case  of  a  bill  of  exchange  to  the  highest 
tribunal,  but  we  are  deprived  of  that  in  an  application, 
like  the  present,  involving  the  rights  of  the  plaiatiav 
who  complains  of  a  grievous  wrong.       The  Lord 
Lieutenant  should  come  into    Court  and   pot  his 
plea  of  privilege  on  the  file. 

Cur.  adv.  vult. 


November  136i— Monahan,  C.J.,  delivering  the 
unanimous  judgment  of  the  Court  said—- la  this  case 
in  which  Thomas  .Clarke  Laby  is  plaintiff,  and  his 
Excellency  the  Lord  Lieutenant  is  the  defendant;  aa 
action  is  brought  in.  tho  ordinary  form  of  trespass* 
The  plaintiff  complains  that  the  defendant,  on  the 
evening  of  the  15th  September  last,  broke  and  en- 
tered .  hi*  dwelling-house  in  Parliament-street,  in  the 
city  of  Dublin,  and  took  away  a  quantity  of  private 
property,  consisting  of  papers  and  other  articles,  and 
haasince  detained  them.  The  plaintiff  made  an  affidavit 
ia  an  action,  which  he  brought  in  the  Court  of  Ex- 
chequer, and  ia  which  Mb  Strange,  the  police  magis- 
trate! is  the  defendant.  In  that  affidavit  he  seta 
forth,  hi  detail,  what  the  oaasa  of  action  is,  aad  the* 
grounds  upon  which,  he  hopes  to  render  Mr.  Strong* 
and  the  Lord  Lieutenant  responsible  fov  the  acts  of 
which  he  complains*  He  states  that  he,  himself;  waa 
arrested  on  tho  morning)  of  the  16th  of  September,, 
which  was  the  day  after  the  alleged  trespass  of  whisk 


the  act  complained  of  is  aa  act  ofstatsuaqaestioikof;  he  complains  waa.  committed,  at  his  house  ia;  Pas- 
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liament-street;  that  he  was  arrested  at  his  house  in  ( 
Dolphin's  barn,  for  alleged  treasonable  practices,  and 
that  he  has  been  since  kept  in  custody.       Ho  says 
that  he  had  been  informed,  and  believed,  that  on  the 
evening  of  the  15th  of  September,  when  he  had  left 
bis  office  in  Parliament-street,  the  police  magistrate, 
with  a  body  of  police,  nnder  the  command  of  an  in- 
spector, proceeded  to  his  bouse  in  Parliament-street; 
he  says  that  he  was  nnder  the  impression  that  what 
was  done  there  had  been  done  in  the  presence  of  Mi». 
Stronge.     He  now  corrects  that  statement  and  says, 
that  he  mast  believe  that  Mr.  Stronge  was  no  party 
to  the  outrage  committed  on  that  occasion.    He  says 
that  they  took  a  great  quantity  of  private  papers, 
printing  presses,  and  various  matters  connected  with 
the  publication  of  his  newspaper;  and  he  also  says, 
that  these  papers  were  taken,  and  have  since  been 
-detained  in  a  room  in  the  Castle  of  Dublin ;  that  they 
have  been  inspected  by  several  persons ;  that  some  of 
the  papers  so  taken  have  been  used  against  him  in 
reference  to  his  commital  for  trial,  on  a  charge  of 
being  concerned  in  treasonable  practices.      He  says 
that  a  great  number  of  these  papers  were  of  a  private 
character,  and  were  wholly  unconnected  with  treason- 
able practices,  and  that  he  commenced  the  action  to 
get  a  return  of  these  papers.      In  the  first  affidavit, 
made  by  him  in  the  Court  of  Exchequer,  he  states 
the  ground  on  which  he  hopes  to  succeed  in  the  actions. 
He  says  he  was  informed,  and  believes,  that  it  was  a 
matter  of  public  notoriety,  published  in  all  the  news- 
papers, that  on  the  evening  of  the  day  on  which  the 
trespass  was  committed  a  meeting  of  the  Privy  Conn 
cil  was  held  at  the  Castle  of  Dublin,  at  which  His 
Excellency  the  Lord  Lieutenant  presided ;  that  a  num- 
ber of  the  members  of  the  Privy  Council  were  present, 
and  that  they  came  to  the  conclusion  tbat  a  warrant 
for  the  seiaure  of  his  goods  should  be  issued;  and  he 
states  tbat  he  is  advised,  and  believes,  that  the  Lord 
Lieutenant,  and  everybody  who  was  a  party  to  these 
proceedings,  is  responsible  for  the  acts  complained  of. 
It  appears  that  in  the  action  which  he  brought  against 
Mr.  Stronge,  the  grounds  there  stated  are  the  same  as 
those  on  which  he  alleges  he  has  cause  of  action 
against  all  the  parties.      It  further  appears  that  Mr. 
Baron  Deasy,  whose  name  was  given  as  that  of  one  of 
the  members  of  the  Privy  Council,  who  were  present 
on  the  occasion  of  the  alleged  meeting,  at  the  bear- 
ing of  the  motion  in  the  Court  of  Exchequer  said, 
that   the  matter  about  the  Privy  Council  was  all 
a  mistake  and  a  fabrication  from  beginning  to  end ; 
that  there  was  no  meeting  of  the  Council  as  alleged, 
and  that  there  was  no  discussion  as  to  the  propriety 
of  taking  any  proceedings  against  Mr.  Luby,  and  that 
there  was  no  foundation  for  the  statement  whatsoever. 
Accordingly,  in  the  affidavit  which  he  made  to  resist 
the  present  motion;  Mr.  Luby  states  that  he  believes 
the  statement  of  Mr.  Baron  Deasy,  and  that  what  he 
stated  in  his  former  affidavit  in  reference  to  the  Privy 
Council  was  owing  to  mistake.    He  says  he  believes 
that  there  was  no  formal  meeting  of  the  Privy  Council, 
bat  that  he  believes  that  something  in 'the  nature  of 
an  informal  meeting  of  the  character  mentioned  in  his 
affidavit  took  place,  and  that  the  members  of  the 
Privy  Council  assembled  not  as  a  Privy  Council;  but 
4tfll  that  the  act  in  question  was  dene  in  pursuance 


of  their  directions  or  suggestions,  and  with  their  ap- 
probation.  He  says  he  hopes  to  be  able  to  prove, 
that  the  act  complained  of  was  directed  personally 
by  the  Lord  Lieutenant,  and  when  done  that  it  was 
approved  of  by  him,  and  he  refers  to  a  letter  in  which 
the  Lord  Lieutenant  in  answer  to  a  letter  from  Lord 
Fermoy  refers  with  approbation  to  the  acts  of  the 
Government  for  the  suppression  of  the  conspiracy; 
and  he  says  (and  the  inference  he  draws  is  tolerably 
correct)  that  whether  or  not  the  Lord  Lieutenant  was 
personally  a  party  to  the  proceedings,  he  certainly 
expressed  his  approval  of  these  proceedings,  and  de- 
scribes them  as  the  official  acts  of  the  Government, 
and  therefore  upon  that  letter  the  plaintiff  Luby  says 
that  he  is  advised  by  eminent  counsel  that  he  is  en- 
titled to  maintain  this  action  against  the  Lord  Lieu- 
tenant. The  first  question  therefore  which  this  Court 
has  to  consider  is  as  to  the  matters  of  fact — what  is 
the  nature  of  the  act  done  by  the  Lord  Lieutenant, 
and  which  is  complained  of  by  Mr.  Luby?  In  this 
case  there  is  no  difference  amongst  the  members  of 
the  Court,  because  this  act  complained  of  looking  at 
it  from  the  way  in  which  it  is  treated  in  Mr.  Luby's 
two  affidavits  was  an  act  done  by  the  Lord  Lieutenant 
for  the  purpose  of  suppressing  or  putting;  an  end  to 
this  alleged  conspiracy.  Mr.  Luby  says  that  the  Lord 
Lieutenant  directed  the  seizure  of  his  property  in 
Parliament-street,  and  Mr.  Luby  seems  to  admit  "that 
so  far  as  the  taking  of  papers  would  be  evidence 
against  him  in  relation  to  this  conspiracy,  there  is 
no  complaint,  but  the  act  complained  of  is  the  taking 
away  of  his  marriage  certificate  and  papers  unconnected 
with  the  alleged  conspiracy,  and  also,  as  I  understand, 
be  makes  the  ripping  up  the  floors  of  his  house  part 
of  the  complaint.  The  Court  entertain  no  doubt 
whatsoever,  according  to  Mr,  Luby's  own  showing, 
and  upon  his  own  statement  that  the  act  done  by  the 
Lord  Lieutenant,  whether  rightly  or  wrongly,  assum- 
ing it  to  be  done  in  his  character  of  Lord  Lieutenant, 
whether  formally  or  not,  is  as  much  an  act  of  the 
Lord  Lieutenant,  qud  Lord  Lieutenant,  as  an  act 
of  the  police  magistrate  Mr.  Stronge,  would  be  an  act 
of  Mr.  Stronge's  in  his  character  of  police  magistrate, 
and  not  in  his  character  of  Mr.  Stronge  a  private  in- 
dividual, and  therefore  be  it  right  or  be  it  wrong,  the 
act  complained  of  here  and  for  which  Mr.  Luby  says 
he  is  advised  he  is  entitled  to  obtain  redress,  is  an 
act  done  by  the  Lord  Lieutenant  in  the  discharge  of 
his  duties  as  Lord  lieutenant.  That  this  is  the 
case  is  clearly  established  in  the  opinion  of  the 
Court  by  the  sworn  evidence  of  Mr.  Luby  himself. 
The  next  question  is  as  to  the  law  applicable  to  the 
case;  whether. his  Excellency  discharging  the  high 
duties  of  Lord  Lieutenant  under  the  Queen,  if  be  out- 
steps his  duty  and  does  an  act  which  may  not  in 
strictness  be  justifiable,  which  for  the  argument's 
sake,  would  not  be  justifiable  in  point  of  law  if  done 
by  a  police  magistrate— whether  an  action  would  be 
maintainable  against  him  in  this  country  for  such  an 
act  done  by  him  in  the  discharge  of 'his  duties  as 
Lord  Lieutenant  The  question  tbat  has  been  sub- 
mitted to  the  Court  is  one  that  must  depend  in  a 
great  degree  upon  authority,  and  in  some  degree  upon 
the  nature  of  the  ease  and  the  reasons  applicable  to> 
it.    The  first  ease  to  which  we  have  bean  referred  i» 
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that  of  Mostyn  v.  Fabrigas  (Cowp.  p.  161).  In  that 
case  the  action  was  brought  in  the  Court  of  Common 
Pleas  in  England  by  the  plaintiff  against  the  defendant 
who  had  been  governor  of  Minorca,  the  charge  against 
whom  was  that  without  just  cause,  he  as  such  gover- 
nor imprisoned  the  plaintiff  and  afterwards  sent  him 
off  to  Carthagena  in  Spain.  The  question,  and  the 
only  question  which  arose  in  that  case  was  whether 
the  action  lay  against  the  defendant.  The  arguments 
used  by  the  learned  judge  who  delivered  judgment  in 
the  case,  deserve  the  highest  respect,  from  the  well- 
known  ability  and  great  experience  which  he  possessed. 
Lord  Mansfield  stated  that  he  considered  it  perfectly 
clear  that  no  action  could  be  maintained  in  any 
country  according  to  the  law  of  nations — and  I  think 
he  used  the  words,  the  law  of  nature — for  such  an 
act  by  a  party  in  the  country  in  which  the  act  com- 
plained of  was  done  by  a  man  who  represented  his 
sovereign.  Accordingly,  he  lays  it  down  as  being 
perfectly  clear  that  no  such  action  as  was  then 
being  tried  or  disposed  of  in  the  Court  of  Queen's 
Bench  could  have  been  maintained  or  disposed  of  in 
the  country  in  which  the  party  was  himself  governor, 
the  act  complained  of  being  an  act  done  by  the  defen- 
dant as  such  governor.  It  is  quite  true  that  in  that 
case  Lord  Mansfield  goes  farther  and  expresses  the 
opinion  that  not  even  a  civil  action  could  be  maintained 
against  the  governor  or  viceroy  in  the  country  in 
which  he  was  governor,  and  while  he  was  governor; 
but  as  to  the  action  being  maintainable  for  an  act 
done  by  him  as  governor,  the  law  appears  to  be  per- 
fectly clear  and  settled.  The  next  case  that  comes 
J)ofore  the  Court  is  that  of  Napper  Tandy  v. 
Lord  Westmoreland,  reported  in  27th  voL  State 
Trials,  page  1246.  In  that  case  the  action  was 
commenced  in  the  Court  of  Exchequer  against  Lord 
Westmoreland.  There  was  this  difficulty  in  the  case, 
that  no  declaration  had  been  filed,  and  you  are 
all  aware  that  at  that  time  the  commencement  of  the  ac- 
tion was  by  writ,  which  called  upon  the  party  to  appear 
to  answer  the  complaint  which  should  be  made  against 
him,  so  that  there  was  nothing  on  the  face  of  the 
proceedings  themselves  to  show  the  nature  of  the 
action  against  the  Lord  Lieutenant.  The  Attorney 
General  of  the  day  came  in  and  applied  to  the  Court 
to  quash  the  proceedings,  and  he  satisfied  the  Court 
that  in  point  of  fact  the  intended  action  upon  which 
no  declaration  had  been  filed,  was  brought  against 
Lord  Westmoreland  for  issuing  some  proclamation 
for  the  arrest  of  Napper  Tandy  in  pursuance  of  some 
address  presented  to  him  by  both  Houses  of  Parlia- 
ment. It  is  not  necessary  to  go  into  the  grounds 
upon  which  the  Court  in  that  case  came  to  the  con- 
oinsfon  at  which  it  arrived;  but  the  conclusion  was 
that  the  action  was  brought  for  an  act  done  by  Lord 
Westmoreland  as  Lord  Lieutenant,  and  not  for  a  per- 
sonal act  done  by  him  as  a  private  individual.  The 
Court  of  Exchequer  was  at  that  time  presided  over 
by  a  very  eminent  judge,  Lord  Avonmore.  The  result 
of  this  decision  was,  that  this  act  being  an  act  done  by 
the  defendant  as  Lord  Lieutenant,  an  action  could  not 
bo  maintained  in  Court,  and  that  he  was  bound  in 
dnty  to  set  aside  the  writ  which  was  issued  at  the 
commencement  of  the  action.  He  said  that  this  was 
sot  a  question  merely  as  to  the  municipal  law  of 


England  and  Ireland,  but  was  one  which  belonged  to> 
the  law  of  nations,  and  he  referred  to  Puffendorf  and 
other  authorities  to  show  that  it  was  so.  I  do  not 
think  it  necessary  that  I  should  go  through  the  whole 
of  the  reasoning  which  satisfied  him  and  the  other  mem- 
bers of  the  Court  that  the  action  about  being  brcnght 
by  Napper  Tandy  should  at  the  earliest  moment  be 
stayed  and  the  proceedings  set  aside.  There  was 
another  case  submitted  to  the  Court,  which  seems  to 
have  been  reported  at  considerable  length,  viz.:  Hilt 
v.  Bigge  (3  Moore's  Priv.  Co.  Cases,  465).  That  was 
an  action  brought  for  the  recovery  of  the  amount  of 
a  bond  executed  by  the  defendant  before  he  was  ap- 
pointed Governor  of  Trinidad.  The  plaintiffs  were 
jewellers  in  the  city  of  London,  and  the  bond  was  exe- 
cuted to  them  before  the  defendant  went  to  Trinidad. 
The  Court  which  tried  that  case  was  presided  over  by 
Lord  Truro,  Lord  Campbell,  Mr.  Justice  Erekine, 
and  Dr.  Lushingtoo.  The  defendant  being  indebted 
on  this  bond,  an  action  was  commenced  against  him 
in  the  local  Court  in  Trinidad.  He  pleaded  that 
being  Governor  of  the  country  under  the  commission 
of  the  Queen  he  was  not  liable  for  a  debt  due  by  hint 
in  England  prior  to  his  appointment  The  Court  of 
Trinidad  were  of  a  different  opinion,  and  came  to  thev 
conclusion  that  be  was  liable  to  be  sued,  and  gave 
judgment  by  a  decree  against  him  for  the  amount  or 
the  bond.  He  appealed  to  the  Privy  Council  in  Eng- 
land, and  the  case  was  argued  at  considerable  length* 
Connsel  for  the  Governor  argued  that  no  action  of 
any  nature,  even  for  a  debt  contracted  in  England, 
could  lie  against  the  Governor,  und  quoted  the  two> 
cases  to  which  I  have  referred,  viz.:  Mostyn  v* 
Fabrigas  and  Tandy  v.  Lord  Westmoreland.  He  relied 
upon  some  dicta  of  Lord  Mansfield  in  the  one  case,, 
and  of  Lord  Avonmore  in  the  other  to  show  that  those- 
learned  judges  held  that  no  action  at  all  could  be 
maintained  against  a  Governor,  whether  the  action 
was  brought  for  an  act  of  government  or  not.  It  ia~ 
difficult  to  come  to  the  conclusion  that  such  was  the 
opinion  of  Lord  Avonmore,  because  he  gives  his  judg- 
ment having  altogether  in  view  that  the  intended 
action  was  brought  for  an  act  done  as  an  act  ot 
'  state.  I  do  not  therefore  see  how  that  case  coulck 
1  be  relied  on  as  an  authority  in  support  of  the  appeal. 
Now,  let  us  see  how  the  ease  was  dealt  with  by  the- 
counsel  for  the  plaintiff  (Mr.  Erie).  Connsel  for  the 
defendant  having  relied  on  Napper  Tandy's  case  as 
an  authority  for  the  proposition  that  the  Governor 
was  not  liable  in  any  action  at  all,  Mr.  Erie,  Q.O.. 
disposed  of  that  case  by  showing  that  the  act  com- 
plained of  by  Napper  Tandy  was  a  political  act,  and  that 
for  such  a  governor  or  viceroy  could  no  more  be  held-, 
liable  than  a  judge  for  a  judicial  act.  But  this,  says 
Mr.  Erie,  is  not  the  present  case.  The  question  here 
is,  whether  the  appellant  can  screen  himself  from  an  • 
action  on  a  bond  on  the  plea  that  as  Governor  of  the 
colony  in  which  the  action  is  brought  he  is  not  liable* 
He  does  not  question  the  propriety  of  the  decision  in 
Tandy  v.  Westmoreland.  Lord  Brougham  refers  to> 
the  case  of  Mostyn  v.  Fabrigas  and  asks  whether- 
there  is  any  authority  upon  which  to  decide  the  ques- 
tion whether  a  Governor  can  be  sued  for  a  private* 
debt.  He  says  it  is  unnecessary  to  refer  to  the  case 
of  randy  v.  Westmoreland,  because  the  question  thor*- 
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t  as  to  the  liability  of  the  defendant  for  an  act  done 
"by  him  as  Governor.     Lord  Brougham  assumed  that 
the  dicta  of  the  Court  in  that  case  mast  have  been 
inaccurately  reported,  and  states  that  the  decision 
there  had  no  bearing  or  authority  on  the  case  before 
him,  because  the  action  was  brought  for  an  act  done 
by  the  defendant  as  Lord  JLieu  tenant.      These  State 
Trials  are  sometimes  not  considered  the  best  authority, 
and,  inasmuch  as  some  little  doubt  was  suggested  as 
to  the  accuracy  of  the  report,  we  thought  it  would  be 
satisfactory  to  obtain  from  the  Court  of  Exchequer 
the  order  made  in  that  case  of  Tandy  v.  Westmore- 
land*     There  was  an  order  pronounced  on  the  26th 
of  June,  1792,  on  the  motion  of  the  Attorney-Gene- 
ral, who  applied  to  the  Court  to  prohibit  the  issuing 
of  any  attachment  against  Lord  Westmoreland.     An 
order  was  made  for  the  attendance  of  Mr.  M.  Dowling, 
the  plaintiff's  attorney,  and  that  in  the  meantime  no 
process  should  issue.     On  the  27th  June,  Mr.  Dowling 
Attended,  and  the  Hon.  Mr.  Butler  who  was  counsel 
for  Tandy,  having  objected  to  Dowling  answering 
any  question,  it  was  directed  that  the  motion  should 
stand  till  next  Term.     The  next  order  in  the  same 
case  was  made  on  the  26th  of  November,  and  it  was 
then  ordered  that  the  motion  should  stand  till  Wed- 
nesday next;  and  accordingly  on  the  next  Wednesday 
the  case  was  called  on,  and  the  Court  ordered  that 
the  subpoena  issued  in  the  case  should  be  quashed,  so 
that  whatever  inaccuracy  there  might  be  as  to  some 
of  the  dicta  of  the  judges  as  reported  in  the  State 
Trials,  there  could  be  no  doubt  that  the  decision  of 
the  Court  was  accurately  reported,  which  was  that 
he  Lord  Lieutenant  wa3  not  responsible  for  an  act 
done  by  him  in  his  official  capacity  as  Lord  Lieutenant, 
and  that  an  action  for  such  official  act  could  not  be 
maintained.     That  is  a  case  which  it  is  the  duty  of 
this  Court  to  take  as  a  precedent     In  that  state  of 
authority  what  course  should  this  Court  take?  Should 
they  comply  with  the  motion  made  by  the  Attorney- 
General;  or,  should  they  refuse  it,  leaving  it  to  the 
Lord  Lieutenant  to  put  a  plea  upon  the  file  that  the 
act  was  done  by  him  in  his  capacity  of  Lord  Lieu- 
tenant, and  that  therefore  he  was  not  answerable  for 
it  to  this  or  any  other  Court?      We  entertain  no 
doubt  whatever  as  to  the  character  of  the  act  com- 
plained of,  and  we  hold  that  it  would  be  contrary  to 
the  principles  of  all  law  and  reason,  that  while  the 
Governor  of  a  couutry  is  discharging  the  high  duties 
'  intrusted  to  him  by  the  Crown,  even  though  a  private 
wrong  be  done,  that  wrong  could  be  redressed  by  such 
an  action  as  this.     We  do  not  find  a  trace  of  a  single 
case  in  which  such  an  action  was  maintained  or 
brought,  except  in  the  case  of  Tandy  v.  Westmore- 
land.   We  find  that  from  that  time  up  to  the  present, 
though  this  country  has  passed  through  troublous 
times,  no  such  action  was  brought,  or  advised,  or  at- 
tempted until  the  present      We  are  of  opinion  that 
this  action  should  be  summarily  disposed  of.     We 
are  of  opinion,  that  even  on  the  plaintiff's  own  show- 
ing the  act  complained  of  comes  within  the  reason  of 
the  rule  requiring  that  this  matter  should  be  summarily 
disposed  of,  and  not  that  a  question  should  be  sub- 
mitted to  a  jury;  and  being  clearly  of  opinion  that 
upon  the  plaintiff's  own  showing  and  his  own  affidavit, 
jthis  act  comes  within  the  reason  of  the  rule,  we  have 


unanimously  come  to  the  conclusion  that  we  should 
comply  with  this  application  to  set  aside  the  proceed- 
ings, and  to  take  the  writ  off  the  files  of  the  Court. 

Application  granted. 


MULHOLLAND  V.  M'CoURT  AND  OTHEBS, — jYow.  4,  1 865. 

Irregular  indorsement    of  writ    of  summons    and 
plaint. 

White  in  an  action  oj  trespass  against  several  defen- 
dants* judgment  was  allowed  to  go  by  default,  and 
the  indorsement  of  the  service  of  the  writ  on  one 
of  the  defendants,  omitted  to  state  the  day  of  the 
week  of  such  service,  the  Court,  upon  the  defendants* 
application,  set  the  judgment  aside,  the  plaintiff  be- 
ing at  liberty  to  take  the  writ  of  the  jile  and  serve 
it  again. 

This  was  an  application  to  the  Court  on  the  part  of 
the  defendants,  that  the  judgment  by  default  entered 
for  the  plaintiff  on  the  24th  day  of  July  last  should 
be  set  aside  on  the  ground  of  irregularity  in  the  ser- 
vice of  the  writ  of  summons  and  plaint  on  one  of  the 
defendants,  Edward  Murphy,  the  indorsement  being  im- 
perfect and  irregular  in  not  stating  the  day  oj  the  week 
on  which  such  service  was  effected,  and  that  the 
notice  given  by  the  plaintiff  of  speeding  an  inquiry 
on  foot  of  the  said  judgment  should  be  set  aside 
also.  The  summons  and  plaint,  which  bore  date 
the  13th  day  of  June,  1865,  complained  that  the 
defendants  on  the  23rd  day  of  March,  broke  and 
entered  certain  lands  of  the  plaintiff  called  Bally- 
agan  in  the  barony  of  Lower  Dundalk  and  county  of 
Louth.  The  indorsement  of  the  particulars  of  ser- 
vice was  as  follows : — "  Served  Peter  M(Court  in  per- 
son on  Wednesday  the  14th  day  of  June,  1865; 
Bernard  Fearon  in  person,  on  Wednesday  the  14  th 
day  of  June,  1865;  John  Morgan  in  person,  on  Wed- 
nesday the  14th  day  of  June,  1865;  Patrick  M'Elroy 
in  person,  on  Wednesday  the  14th  day  of  June,  1865 ; 
Edward  Murphy,  "on  the  ISthday"  of  June,  1865; 
Patrick  Eillen,  on  Friday  the  16th  day  of  June, 
1865;  Thomas  Killen,  on  Friday  the  16th  day  of 
June,  1865,  per  his  wife  in  the  dwelling-house." 
From  the  affidavit  of  Richard  MacNamara,  defendants' 
attorney,  it  appeared  that  the  writ  was  issued  on  the 
1 3th  June,  and  that  it  was  filed  on  the  24th  of  same 
month;  that  instructions  were  given  on  the  23rd  to 
take  defence,  that  on  the  25  th  a  notice  was  served  on 
the  plaintiff's  attorney  requiring  a  tracing  of  the  land 
trespassed  on,  in  compliance  with  which  the  same  was 
furnished  on  the  1st  July,  and  also  a  notice  setting  forth 
that  the  trespasses  complained  of  were  committed  upon 
a  narrow  strip  of  land  skirting  the  sea  shore.  This 
strip  was  a  waste  piece  of  ground  not  separated  from 
the  sea  shore  by  wall,  hedge,  or  ditch,  and  could  be 
trampled  on  by  the  public,  and  the  action  was  brought 
by  the  plaintiff  not  for  the  actnal  damage  done,  but 
to  try  his  right  to  exclude  the  public  from  the  sea  shore. 
By  an  order  of  the  5th  July,  the  defendants  got  liberty 
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to  plead  doable,  and  the  time  for  pleading  was  enlarged. 
The  defendants9  attorney  at  or  about  that  time 
searched  the  proper  office  to  ascertain  if  the  writ  was 
filed,  and  on  inspecting  it  found  that  the  indorsement 
was  defective  in  respect  to  Edward  Murphy,  and  then 
made  a  pencil-mark  opposite  to  it  to  call  the  attention 
of  the  proper  officers  thereto,  should  the  plaintiff's  at- 
torney proceed  to  mark  judgment.  On  the  31st  of 
July  and  the  3rd  of  August  notices  were  served  by  the 
plaintiff's  attorney,  stating  that  the  plaintiff  had  got 
judgment,  and  that  the  enquiry  would  be  sped  in 
Belfast. 

Dowse,  Q.C.  (with  him  M'Mahon)  in  support  of  the 
application. — The  31st  section  of  the  C.  L.  Procedure 
Act  requires  that  the  day  of  the  week  on  which  service 
was  effected  should  be  marked  on  the  writ.  The 
service  on  Murphy  is  only  stated  to  be  on  the  15  th 
day  of  June,  18G5,  the  day  of  the  week  is  omitted; 
judgment  is  marked  against  all  jointly,  it  cannot  be 
severed, — the  action  being  one  of  trespass  committed 
by  all;  a  nolle  prosequi  might  have  been  entered 
against  Murphy ;  that  was  not  done,  and  therefore  the 
judgment  must  be  set  aside. 

Ferguson,  Q.  C,  (with  him  Hamilt)  for  the 
plaintiff  submitted  that  there  was  no  irregularity  be- 
cause the  Court  must  infer  that  the  15th  of  June,  on 
which  day  it  appears  on  the  back  of  the  writ  that 
Murphy  was  served,  was  Thursday — the  other  in- 
dorsements stating  that  some  of  the  defendants  were 
served  on  Wednesday  the  1 4th,  and  others  on  Friday 
the  16th.  But  even  if  there  was  an  irregularity  the 
writ  was  filed  on  the  24th  of  June,  and  the  attorney 
for  the  defendants  was  aware  of  the  blot  when  he 
called  for  a  tracing  defining  the  "  locus  in  quo.'* — he 
gives  no  notice  till  the  1 1th  of  August.  Meanwhile  he 
gets  leave  to  plead  on  the  5th  July.  At  any  time  a 
nolle  prosequi  might  be  entered  against  Murphy ;  the 
judgment  is  regular  against  the  others,  and  therefore  it 
ought  not  to  be  set  aside;  the  179th  General  Order 
applies.  No  person  could  be  misled.  The  defendants 
did  not  apply  within  reasonable  time.  Tthere  was  a 
waiver  of  the  irregularity. 

Per  Curiam. — There  has  been  an  irregularity  and  no 
sufficient  waiver  thereof,  and  the  rale  we  make  is  that 
the  judgment  be  set  aside,  the  plaintiff  to  beat  liberty 
to  take  the  writ  off  the  file  and  serve  It  again;  the 
parties  to  abide  their  own  costs. 

Application  granted. 


Camrt  at  ^xtfytqutx. 

mpofifld  by  William  JL  Sftrgwt,  Acq.,  Burist«r-«l-I«ir. 

^Before  the  full  Court.] 

Lubt  v.  Stronge. — Nov.  7. 

Motion  jot  liberty  to  exhibit  interrogatories  toje- 
fendanU 

On  a  motion  for  liberty  to  exhibit  certain  interroga- 


tories to  defendant,  a  police  magistrate,  with  rd— 
sped  to  plaintiffs  arrest  by  order  of  defendants 
the  following  was  held  to  be  too  general — "  Was* 
any  information  sworn  before  you  on  that  even- 
ingf  If  so,  by  whom;  where  is  such  information, 
and  at  whose  instance  was  such  information  sworn  f  " 
And  it  was  ordered  to  be  amended  as  follows— 
"  Was  any  information  sworn  before  you  on  that 
evening  relative  to  the  subject-matter  of  this  suit, 
and  upon  whi;h  any  action  was  taken  by  you  or 
by  your  authority  or  concurrence  relative  to  the 
property  of  the  plaintiff  fn 

This  was  an  action  brought  by  plaintiff,  Thomas- 
Clarke  Luby,  proprietor  of  a  newspaper  entitled  "The 
Irish  People,"  against  defendant,  John  Calvert 
Stronge,  Chief  Police  Magistrate  of  the  city  of  Dub- 
lin, for  trespass  in  breaking  and  entering  plaintiff's 
house  in  Parliament-street,  and  taking  and  carrying 
away  plaintiff's  books,  types,  ledgers,  &c.,  and  de- 
taining same. 

Plaintiff  made  an  affidavit  alleging  that  he  would 
derive  material  assistance  in  the  carrying  on  of  this- 
action  by  having  the  interrogatories  answered. 

Dowse,  Q.C,  (with  him  O'Loghlen)  for  plaiutiff, 
now  applied  for  leave  to  exhibit  certain  interrogato- 
ries to  defendant,  all  of  which  were  consented  to  by 

Barry,  Q.C,  for  defendant,  except  the  following— 
"  Was  any  information  sworn  before  you  on  that 
evening?  If  so,  by  whom?  Where  is  such  infor- 
mation, and  at  whose  instance  was  such  information 
sworn?"     This  was  objected  to  as  being  too  general. 

Dowse,  Q.C,  in  support  of  the  interrogatory,  cited 
C.  L.  P.  Act,  1856,  s.  56;  Zychhnskiv.  Maltby  (lfr 
C  B.,  N.  S.,  838);  BartleU  v.  Lewis  (12  C.  B.,  N. 
S.,  249);  Baily  v.  Griffiths  (31  Law  Jour.,  N.  S.r 
Exch.  477). 

Barry,  Q.  C,  contra,  (with  him  Dames)  argued  at 
some  length  against  having  the  intei  rogatory  exhi- 
bited, but  cited  no  authorities. 

The  Court,  without  calling  on  Dames,  asked 
O'Loghlen  to  reply,  and  then  judgment  was  deli- 
vered by 

Piqot,  C,B. — We  are  all  of  opinion  that  this  inter- 
rogatory ought  not  to  be  answered.  The  object  of 
interrogatories  is  to  enable  plaintiff  to  ascertain  what 
is,  in  the  knowledge  of  defendant,  necessary  to  sustain* 
plaintiff's  action,  and  vice  versa.  Beyond  that,  he  i* 
not  entitled  to  discover  anything.  Plaintiff  must  pre- 
sent his  interrogatory  in  such  a  shape  that  the  dis- 
covery shall  be  material  to  his  case.  Here  is  the 
test.  Suppose  the  defendant  answers,  uYes,  500 
informations."  Plaintiff  must  then  find  out  which  of 
these  500  informations  is  material  to  his  case.  The 
interrogatory  must  contain  in  the  first  instance  all 
that  is  material.  We  pronounce  no  opinion  whatso- 
ever on  the  other  interrogatories,  inasmuch  as  they 
are  acceded  to  by  defendant's  counsel. 

After  some  further  discussion,  it  was  agreed  that 
the  interrogatory  should  be  amended  as  follows— 
"  Was  any  information  sworn  before  you  on  that  eve- 
ning relative  to  the  subject-matter  of  this  suit,  and 
upon  which  any  action  was  taken  by  you,  or  by  your 
authority  or  concurrence  relative  to  the  property  oJT 
the  plaintiff.'9 
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Before  the  Lord  Ch  ief  Baron  and  Barons  Fitzge- 
rald and  Deast. 

Malone  v.  Ejrkpatrick. — Nov.  11. 

Motion  to  set  aside  summons  and  plaint — Justices9 
Protection  Act. 

-On  a  motion  to  set  aside  a  summons  and  plaint  for 
Jake  imprisonment  issued  against  a  justice  of  the 
peace  on  the  following  grounds — 1.  Want  of  no- 
tic*  2.  That  more  than  six  months  had  elapsed 
between  the  said  false  imprisonment  and  the  bring 
*ng  of  the  action.  3.  That  plaintiff  had  recovered 
Judgment  against  a  co-trespasser.  The  Court  re- 
Jused  to  interfere,  there  being  a  question  to  be  tried, 
and  the  case  not  being  dear* 

The  summons  and  plaint  was  for  an  assault  and 
ftbe  imprisonment.  The  plaintiff  was  a  farmer 
named  William  Malone,  the  defendant,  Alexander, 
Kirkpatrick,  a  justice  of  the  peace. 

In  the  month  of  October,  1864,  a  Mr.  Scriber 
summoned  plaintiff  before  the  magistrates  at  Blan 
cbardstown  Petty  Sessions,  for  catting  down  a  portion 
of  the  boundary  hedge  between  the  plaintiff's  land 
and  Scriber's. 

The  case  came  before  a  bench  of  magistrates,  of 
whom  defendant  was  chairman.  As  it  appeared  to 
the  magistrates  that  there  had  been  a  previous  con- 
viction against  Malone  for  damaging  the  hedge  in 
question,  they  felt  themselves  bound  by  the  Act  of 
Parliament,  to  sentence  plaintiff  to  fourteen  day*  Im- 
prisonment, which  sentence  he  underwent.  On  May 
3,  1865,  a  writ  of  certiorari  was  issued,  and  by  an 
order  of  the  Queen's  Bench,  dated  May  30,  1865, 
the  conviction  was  quashed  on  the  ground  of  a  ques- 
tion of  title  having  been  raised  by  Malone  at  the 
hearing  before  the  magistrates.  On  June  1,  1865, 
plaintiff  brought  an  action  against  Scriber  for  having 
maliciously  and  withont  reasonable  or  probable  cause, 
summoned  and  caused  him  to  be  wrongfully  and  ille- 
gally convicted.  In  that  case  Malone  got  a  verdict 
for  £22. 

On  Oct  27,  1865,  plaintiff  caused  a  writ  of  sum- 
mons and  plaint  to  be  issued  against  defendant  as 
above  stated. 

Sergeant  Armstrong  (with  him  Napier)  no-v  moved 
to  set  aside  the  summons  and  plaint,  on  the  grounds— 
1.  That  the  said  cause  of  action  (if  any)  arose  out  of 
acts  done  by  defendant  as  a  magistrate,  and  as 
aach  defendant  was  entitled  to  one  month's  notice  of 
the  commencement  of  such  action,  which  said  notice 
defendant  did  not  receive.  2.  That  more  than  six 
months  had  elapsed  between  the  said  alleged  cause  of 
action  and  the  bringing  of  the  said  action.  3.  That 
plaintiff  has  already  recovered  judgment  against  a 
co-trespasser  in  the  said  cause  of  action.  Counsel 
relied  on  Lalor  v.  Bland  (8  Ir.  0.  L.  R.  115). 

Dowse,  Q.G.,  and  MkKenna,  for  the  plaintiff,  cited 
12  Vict,  c  16,  ss.  1,  2, 7, 8,  9:  Hazeldine  v.  Grove 
(3  A.  &  E.  n.s.  997);  Heath  v.  Brewer  (15  0.  B., 
jr.  s.,  803). 

M'Kcnna  followed  on  the  same  side, 

Napier,  in  reply,  relied  on  Haylock  v.  Sparke  (1 


B.  <&  B.  471);  Taylor  v.  NesJUd  (3  E.  &  B.  724); 
Lawrenson  v.  HiU  (10  Ir.  C.  L.  B.  177,  498;  s.  c, 
Cam.  Scac.  (13  Ir.  C.  L.  R.  1). 

Pigot,  C.B. — We  abide  by  the  principle  laid  dowa 
in  Lalor  v.  Bland.  In  a  clear  case  we  would  in* 
terfere  to  stay  such  an  action  as  the  one  now  before 
us,  but  not  where  there  is  a  question  to  bo  tried.  It 
is  plain  from  a  statement  in  defendant's  affidavit  that 
there  is  a  question  to  be  tried  here,  and  we  ought  not 
merely  on  defendant's  affidavit  to  decide  'that  he  is 
within  the  statute.  The  motion  must  be  refused,  and 
the  plaintiff's  costs  be  costs  in  the  cause. 


[Befobe  the  LofiD  Chief  Baron  and  Barons  Fin* 

GERALD  AND  DEAST. 

Levinge  v.  M'Dowell. — Nov.  17. 

Demurrer  to  plea — Meaning  of  the  word  "slan- 
derous." 

The  summons  and  plaint  was  for  libel,  alleging  that 
defendant  published  a  report  of  a  meeting,  when 
plaintiff  was  fined  £1  for  using  slanderous  Ian* 
guage  to  defendant.  Plea— justification  on  the 
ground  of  truth.  Demurrer — that  language  of 
plaintiff  to  defendant  alleged  to  be  slanderous,  was 
not  actionable.  Held,  that  demutrer  could  not  bs 
sustained,  for  that  the  word  "slanderous"  does 
not  necessarily  mean  actionable,  but  is  to  be  taken 
in  its  popular  sense  as  meaning  what  is  calculated 
to  be  an  insult  to  one,  and  is  not  true. 

The  summons  and  plaint  was  for  libel  Plaintiff 
complained  that  defendant,  under  colour  of  being  se- 
cretary to  "The  Metropolitan  Loan  Company/' 
falsely  and  maliciously  printed  and  published  of  the 
plaintiff  the  words  following,  that  is  to  say — "  Re- 
solved by  37  members  haviug  112  votes  that  George 
Levinge  has  been  guilty  of  using  slanderous  language 
to  the  secretary  in  the  company's  office,  and  that  he 
be  fined  £1  for  same.  Nine  members  having  eleven 
votes  at  the  meetings  of  said  company  were  against 
the  resolution."  To  this  there  was  a  plea  justifying 
the  alleged  libel  on  the  grounds  of  truth  and  setting 
forth  what  had  been  the  "  slanderous  language  '*  used 
by  plaintiff  to  defendant,  the  substance  of  which 
plea  was  as  follows — Plaintiff  one  day  asked  defen- 
dant when  a  certain  entry  had  been  made  by  defen- 
dant as  secretary  in  a  book  containing  entries  of 
plaintiff's  dealings  with  the  Society,  and  on  de- 
fendant's truly  answering  the  question,  plaintiff  said, 
"  It  is  a  lie."  Defendant  thereupon  offered  to  verify 
his  statement  by  affidavit  if  plaintiff  paid  the  costs  of 
so  doing,  whereupon  plaintiff  answered,  "I  would 
not  like  to  pay  you  for  perjuring  yourself." 

Afterwards,  plaintiff  asked  defendant  to  return  a 
certain  I.  0.  U.  which  plaintiff  had  given  defendant 
for  a  debt  which  was  then  paid  off,  and  also  a  receipt 
for  such  payment.  Defendant  refused  to  give  plain- 
tiff both  documents,  but  gave  him  his  choice,  and 
then  plaintiff  said,  "I  will  take  the  L  0.  U.as  fei- 
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lows  like  you  often  sue  upon  such  instruments  when 
they  are  paid."    To  this  plea  plaintiff  demurred. 

M'Mahon  (with  im  Morris,  Q.C.,)  opened  the 
demurrer — His  points  of  demurrer  were — 1.  That 
defendant  has  not  shown  the  libel  to  be  true,  or  any 
circumstance  showing  the  publication  to  be  privileged. 
2.  The  language  imputed  to  plaintiff  is  not  slanderous 
nor  actionable.  3.  The  plea  does  not  show  that  the 
Company  had  authority  to  fine  plaintiff,  or  that  he 
was  compelled  to  pay  such  fine,  or  to  whom,  or  when, 
or  how  the  fine  was  paid.  4.  The  plea  does  not  jus- 
tify the  libel,  because  the  libel  states  that  it  was  "  re- 
solved by  37  members  having  1)2,"  Ac.;  and  the 
plea  states  it  was  "  resolved  by  37  members,  having 
or  representing  1 12,"  &c  Also,  the  libel  is  thus — 
"9  members  having  11,"  &c;  plea  thus — "9  mem- 
bers having  or  representing,"  &c.  5.  The  truth  of 
the  statements  contained  in  the  resolution  would  not 
justify  its  publication  by  defendant.  The  names  of 
the  members  who  voted  are  not  given,  nor  are  there 
any  grounds  set  forth  justifying  the  resolution  or  its 
publication.  Counsel  cited  Roberts  v.  Camden  (9 
East.  96);  Cooke  on  Slander,  14;  Robins  v.  Hd- 
dredon  (Cro.  James,  65) ;  Ayre  v.  Craven  (2  A.  & 
E.  7);  Jsmes  v.  Brook  (9  A.  &  E.,  N,  S.,  12). 
When  A.  B.  C.  do  any  act  injurious  to  D.,  and  you 
publish  their  proceedings,  you  must  show  that  A.  B. 
and  C.  were  justified  in  acting  as  they  did,  or  else 
you  will  not  be  justified  in  reporting  tbeir  proceedings ; 
you  are  not  justified  in  publishing  an  illegal  act. 
[Fitzgerald,  B.— .If  A.  B.  says  you  have  committed 
murder,  and  1  repeat  this,  must  I  in  justification  (al- 
though you  have  committed  murder)  prove  that  A. 
B.  had  a  right  to  say  what  he  did.]  You  must  prove 
that  I  have  been  convicted  before  a  legal  and  compe- 
tent tribunal. 

Blake  (with  him  Sidney,  Q.C.)  contra,  for  defendant, 
contended  that  the  plea  did  not  aver  or  mean  to  aver 
that  the  " slanderous  language"  was  actionable 
merely  that  it  was  in  the  popular  sense  of  the  word 
*•  slanderous,"  that  is,  insulting,  abusive,  and  untrue." 
Sidney y  Q.C,  followed  on  the  same  side. 
Morris,  Q.C,  in  reply,  insisted  that  "slanderous  " 
meant  actionable.  Words  are  not  defamatory  if  there 
is  no  third  party  by.  [Fitzgerald,  B. — Snppose  I 
say  to  a  woman,  "  You  are  a  strumpet,"  when  no  one 
else  is  by,  and  she  says,  "  You  are  slandering  me," 
is  not  that  intelligible?]  Counsel  concluded  by  citing 
HeUham  v.  Blackwood  ( 11  C  B.  1 1 1). 

Piqot,  C  B. — We  are  all  of  opinion  that  the  de- 
murrer cannot  be  sustained.  The  law,  as  laid  down 
by  plaintiff's  counsel,  is  in  the  main  correct,  but  it  is 
not  applicable  to  this  case.  1  do  not  think  "  slan- 
derous "  necessarily  means  "  actionable,"  and  here  1 
think  it  must  be  taken  in  its  popular  acceptation— the 
imputation  of  something  wrong,  that  imputation  being 
false.  We  are  obliged  often  to  make  use  of  the  word 
when  it  cannot  be  taken  as  a  synonym  for  ivhat  is 
actionable.  Thus  we  say,  "  Is  that  slander  action- 
able?" Again,  "To  slander  one  with  reference  to 
his  trade  is  actionable."  Even  bearing  in  mind  what 
were  the  component  parts  of  the  meeting  referred  to, 
we  see  this  strongly,  for  the  members  who  voted  were 
taken  from  the  ordinary  ranks  of  life,  and  not  skilled 
in  law,  or  the  views  of  a  Court  of  Justice  as  to  what 


words  are  actionable,  and  what  not,  but  would  most 
likely  employ  the  word  "  slanderous  "  in  its  popular 
sense.  For  these  reasons,  judgment  must  be  given* 
for  defendant. 


Court  of  3$anferup(ci)&:$it0Olbntu> 

[*  Reported  by  John  Levy,  Esq ,  Barrifter.at.Law.] 

[Before  Berwick  J.] 

In  Re  Edward  Thornton. 

Lien  on  funds  on  the  hands  of  consignees  for  advances 
made  to  the  bankrupt  on  faith  of  shipments  to  such 
consignees — Equitable  contract. 

Where  a  bank  makes  advances  upon  shipmentt  to  con- 
signees upon  the  faith  that  they  are  to  be  paid  out 
of  the  proceeds  of  the  goods  thus  consigned,  and  the 
bankrupt  gives  an  order  to  the  bank  upon  such 
third  person  having  the  funds  in  his  hands  to  pay 
his  creditor,  it  is  a  binding  equitable  assignment 
of  so  much  of  the  fund  as  will  pay  the  advances 
made.  In  order  to  constitute  an  equitable  assign-  - 
rnent  there  must  be  an  order  to  pay  out  of  a  certain 
fund.  If  a  certain  construction  is  put  on  a  contract 
by  one  party  who  communicates  to  the  other  his  own 
construction  of  if,  and  the  other  does  not  think  fit 
to  reject  that  construction,  but  suffers  the  opposite 
party  to  act  on  the  view  he  has  taken,  he  will  not 
be  suffered  afterwards  to  repudiate  it. 

This  case  came  before  the  Conrt  upon  charge  and  dis- 
charge. 

Heron,  Q.C,  and  Murphy  appeared  for  the  assignees. 

Kernan,  Q.C,  and  J.  E.  Walsh,  Q.C.  appeared  for 
the  Merchant  Bank.  They  cited  ex  parte  Copeland\ 
(3  Dea.  &  C  213);  Hunt  v.  Mortimer  (10  Ba.  & 
Cresw.  47) ;  Byrne  v.  CarveUho  (4  Myln.  &  Cr.  690) ; 
Watson  v.  The  Duke  of  Wellington  (I  Rnss.  &  M. 
632);  Ex  parte  South  (3  Swanston,  393) ;  Ex  parte 
Horn  (4  Den.  C.  449);  Ex  parte  KillsaU  and  others? 
(De  Gex's  Bankruptcy  Cases,  359). 

The  facts  fully  appear  in  the  judgment  of  the  Court*. 

Berwick,  J. — This  case  comes  before  me  on  the 
charge  of  the  managing  director  of  the  Merchant 
Banking  Company  of  London,  claiming  the  proceeds 
of  sundry  consignments  made  by  the  bankrupt  before 
his  bankruptcy  to  various  foreign  merchants  referred 
to  in  the  charge  in  pursuance  of  an  alleged  agreement 
to  that  effect  made  with  the  bankrupt,  on  the  faith 
of  which  the  bank  had  made  to  him  certain  advances. 
The  discbarge  of  the  assignees  denies  this  agreement, 
or  that  the  bank  ever  obtained  any  lien  on  these  con- 
signments or  their  produce,  and  seeks  to  recover  back 
from  the  bank  certain  sums  admitted  (o  have  been 
received  by  them  on  foot  thereof  subsequent  to  the 
bankruptcy.  It  appears  from  the  evidence  that  the 
bankrupt  had  for  many  years  carried  on  business  in, 
Cork  as  a  general  export  merchant,  and  was  in  the? 
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labit  of  exporting  goods  to  various  foreign  markets 
for  sale,  and  as  such  had  various  dealings  in  the  way 
of  trade  with  the  firm  of  H.  &  S.  Johnstone  of  Lon- 
don, who  had  granted  him  a  credit  to  a  considerable 
extent,  and  that  the  bankrupt,  in  the  month  of  July, 
1863,  wishing  to  have  this  credit  extended  to  a  sum 
of  £5,000,  had  proposed  to  Messrs  H.  &  J.  John- 
stone to  secure  the  amount  by  "  instructing  his  cor- 
respondents at  the  Cape,  and  elsewhere  to  remit  to 
Messrs.  Johnstone  &  Co.  direct  the  proceeds  of  his 
consignments,"  and  accordingly  drafts  of  the  bankrupt 
▼ere  accepted  by  the  Messrs.  Johnstone,  which  were 
^discounted  by  them,  and  the  proceeds  charged  to  an 
account  called  the  "  advance  account,"  and  credited 
to  his  general  account,  against  which  the  bankrupt 
drew  as  in  an  ordinary  banking  account.  The  credit 
thus  obtained  was  continued  by  the  Messrs.  John- 
stone till  the  month  of  December  following,  when  the 
Messrs.  Johnstone  transferred  their  business  to  the 
Merchant  Banking  Company  of  London,  of  which  they 
became  part  proprietors  and  their  manager,  Mr.  Me- 
gaw,  who  was  appointed  manager  to  the  bank,  and 
still  continues  in  that  office,  communicated  the  fact  to 
the  bankrupt,  Thornton,  informing  him  "that  the 
Merchant  Bankers  Company  would  be  prepared  to 
transact  business  with  him  on  the  same  terms  as  the 
Messrs.  Johnstone,"  and  the  bankrupt  in  reply  by  let- 
ters of  the  1st  of  December,  1863,  expressed  his 
readiness  "  to  continue  his  old  correspondence  with 
the  company,"  and  the  bank  accordingly  permit 
ted  him  to  draw  on  them  from  time  to  time  bills 
to  the  amount  of  £5000,  which  they  accepted  and  dis- 
counted placing  the  proceeds  to  the  credit  of  his  ge- 
neral account,  and  charging  the  amount  to  his  "  ad- 
vance account."  In  March,  1864,  the  bank  when 
making  arrangements  for  taking  up  one  of  these  bills, 
being  anxious  to  remove  all  misunderstanding  as  to  the 
true  nature  of  the  contract,  wrote  to  the  bankrupt,  dis- 
tinctly requiring  him  to  give  them  "a  note  of  the  value 
of  the  outstanding  consignments,  for  which  your  cor- 
respondents have  to  remit  against  the  said  advance 
and  balance  of  account,"  and  at  the  same  time  ap- 
prised him  that  "  they  had  received  of  late  very  little 
money  from  foreign  friends,  and  requested  to  know 
'whether  they  may  receive  much  soon,"  and  on  the 
4th  July,  1864,  the  bank  explicitly  required  him  to 
send  a  "  memorandum  of  the  shipments  made  by  him, 
which  are  still  outstanding,  against  which  they  had 
from  time  to  time  made  advances."  In  reply  to  this 
letter  the  bankrupt,  in  a  letter  of  the  7th  of  July, 
enclosed  a  memorandum  of  shipments  naming  the 
consignees  and  the  amount  of  consignment  to  each, 
"which,"  he  added,  "he  trusted  they  would  find 
satisfactory."  This  list  the  bank  has  annexed  to  a 
schedule  to  their  charge,  and  admitting  that  since  the 
bankruptcy,  which  took  place  on  the  24th  July,  1864, 
they  have  received  for  these  consignees  sums  amount- 
ing to  £665,  which  they  claim  a  right  to  retain 
against  their  advance  account,  they  insist  that  by  the 
true  meaning  of  their  coutract  with  the  bankrupt  they 
are  entitled  to  receive  all  further  sums  payable  on 
foot  of  these  consignments,  as  also  the  proceeds  of  all 
other  shipments  made  by  the  bankrupt  which  were 
outstanding  at  the  time  of  the  bankruptcy,  including 
-certain  sums  on  foot  thereof  received  by  the  official 


assignee ;  and  the  question  which  I  have  now  to  de- 
cide is.  what  was  the  real  nature  of  the  contract  be- 
tween the  bankrupt  and  the  bank,  and  what  specific 
claim,  if  any,  such  contract  gave  to  the  bank  against 
the  assignees,  and  against  the  proceeds  of  the  foreign 
consignments  made  by  the  bankrupt.  And  first,  as 
to  the  true  nature  of  the  agreement  itself,  it  is  alleged 
by  the  assignees  that  the  bankrupt  never  contracted 
with  the  bank,  or  intended  to  give  them  any  lien  or 
charge  on  his  foreign  consignment  as  a  specific  secu- 
rity for  the  amount  of  his  "  advance  account,"  but 
that  in  offering  to  instruct  his  consignees  to  send  their 
remittances  through  the  bank,  he  merely  intended  to 
give  the  bank,  while  they  continued  their  advances, 
the  use  of  the  remittances  in  order  to  satisfy  them 
that  they  were  safe  in  granting  the  extended  credit, 
and  they  insist  that  as  the  bills  of  lading  were  not 
endorsed,  or  transferred,  or  any  express  formal  con- 
tract in  writing  made  to  transfer  the  proceeds  of  these 
foreign  shipments  to  the  bank,  accompanied  by  notice 
to  the  consignees  of  such  assignment,  the  bank  had 
no  specific  charge  or  lien  thereon.  Now  it  is  quite 
true  that  there  is  no  formal  contract  between  the 
parties  evidencing  their  agreement,  and  that  it  is  ne- 
cessary to  refer  to  the  correspondence  in  evidence  to 
deduce  the  true  terms  thereof,  and  if  I  were  confined 
to  the  statements  of  the  bankrupt  either  in  his  letters 
or  his  sworn  evidence  it  would  be  difficult  to  deduce 
therefrom  that  there  was  any  specific  contract  at  all, 
though  certainly  the  very  first  letter  of  the  6th  July, 
1863,  seems  to  suggest  that  which  is  insisted  on  by 
the  bank.  But,  whether  frem  design  or  accident,  he 
has  written  in  such  vague  terms  both  to  Messrs. 
Johnstrone  and  the  bank  that  it  is  not  easy  to  deduce 
therefrom  any  distinct  terms  of  contract.  But  I  have  a 
right  to  look  to  the  whole  correspondence  between  them 
to  discover  what  was  really  understood,  and  when  I  look 
to  the  letters  of  the  bank,  I  find  them  expressly  put- 
ting forward  in  distinct  terms  the  construction  they 
now  seek  to  establish,  and  although  mere  writing  by 
one  party  is  not  sufficient  alone  to  establish  a  con- 
tract, yet  I  am  authorised  to  lay  down  and  act  upon 
this  principle,  that  "  if  a  certain  construction  is  put 
on  a  contract  by  one  party,  who  communicates  to  the 
other  his  own  construction  of  it,  and  the  other  does 
not  think  fit  to  repudiate  such  construction,  but  suffer 
the  opposite  party  to  act  upon  the  view  he  has  taken, 
I  think  then  that  letters  of  this  description  are  quite 
sufficient  to  bind  the  party  who  takes  the  benefit 
therefrom,  and  to  preclude  him  afterwards  from  repu- 
diating that  view  thus  put  forward."  This  is  laid 
down  by  Erskine,  C.  J.,  in  Ex  parte  Copeland  (3 
Dea.  &  Chit.  213,)  and  it  is  consistent  with  the 
soundest  principles  of  justice.  Now  whatever  doubts 
may  have  existed  from  the  reading  of  the  rest  of  the 
correspondence,  it  is  impossible  to  read  the  letters  of 
14th,  19th,  and  28th  March  from  the  manager  of 
the  bank  to  the  bankrupt,  in  all  of  which  he  requires 
"  a  note  of  the  outstanding  consignments  abroad,  for 
which  your  correspondents  have  to  remit  as  against 
above  advances  on  your  account,"  and  particularly 
that  of  4th  July  requiring  u  memorandum  of  ship- 
ments made  by  yon  which  are  still  outstanding 
against  which  we  have  from  time  to  time  granted  yon. 
advances,"  to  which  the  bankrupt  replies*  not  by  re- 
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pudiating  the  claim,  but  saying,  "  We  duly  received 
yours  of  the  4th  inst.,  and  now  beg  to  hand  enclosed 
the  memorandum  of  shipments,  which  we  trust  yon 
will  find  satisfactory,"  without  believing  that  such  a 
contract  was  made.  How  could  it  be  "satisfactory  " 
if  he  meaut  to  deny  that  it  was  against  those  ship- 
ments they  had  granted  the  advances.  I  think,  then, 
this  is  an  admission  that  they  had  stated  the  true  na- 
ture of  the  agreement,  and  if  so,  the  assignees  of  the 
bankrupt  cannot  now  dispute  it.  But  then  it  is  said 
that  the  assignees  are  not  bound  by  it  because  no 
notice  was  given  to  the  consignees  prior  to  the  bank- 
ruptcy either  by  the  bankrupt  or  the  bank,  and  cer- 
tainly on  the  evidence  before  me,  I  am  bound  to  say 
that  with  the  single  exception  of  Gibbs,  Rowland,  & 
Co.,  no  such  notice  was  given  by  the  bankrupt,  and 
none  by  the  bank,  till  after  the  bankruptcy,  but  save 
so  far  as  any  question  arising  from  the  doctrine  of 
"  reputed  ownership,"  this  notice  is  not  necessary  as 
between  the  bankrupt  or  his  assignees  and  the  cre- 
ditor. In  the  case  of  Hunt  v.  Mortimer  (10  B.  &  C. 
46),  Parke,  J.  states  the  true  view  of  the  law  in  a 
perfectly  analogous  case — •'  The  money  was  not  lent 
by  the  defendants  on  the  general  credit  of  tho  bank- 
rupts, bnt  on  the  faith  of  the  monies  which  were  to 
be  received  from  the  East  India  Company,  and  the 
arrangement  between  the  bankrupt  and  the  defendant 
had  the  effect  of  an  equitable  assign ment  of  that  par- 
ticular fund,  to  which  the  plaintiffs  (who  as  assignees 
are  entitled  only  to  such  effects  as  the  bankrupt  bad 
both  legally  and  equitably),  have  no  claim.  It  is 
true,"  he  says  "there  was  no  notice  of  the  arrange- 
ment to  the  East  India  Company,  but  notice  is  not 
necessary  in  such  cases  to  give  effect  to  an  equitable 
assignment  between  the  parties,  though  it  is  so,  for 
the  purpose  of  preventing  the  title  of  the  assignees 
attaching,  on  the  ground  of  the'bankrupt  being  the 
apparent  owner  of  that  fund  at  the  time  of  the  act  of 
bankruptcy."  In  Byrne  v.  Carvalho  (4  Mylne  & 
Craig,)  Lord  Cottenham  says,  u  In  equity  an  order 
given  by  a  debtor  to  his  creditor,  upon  a  third  person 
having  funds  of  the  debtor  to  pay  the  creditor 
out  of  such  funds,  is  a  binding  equitable  assignment 
of  so  much  of  the  fund  j  and  in  Watson  v.  The  Duke 
of  Wellington,  Sir  John  Leach  thus  defines  an  equita- 
ble assignment — -u  In  order  to  constitute  an  equitable 
assignment,  there  must  be  an  engagement  to  pay  oat 
of  a  certain  fund."  Upon  this  principle  it  is  that  as- 
signments of  future  freight,  and  of  non-  existing,  but 
expected  funds  have  been  enforced  in  equity,  bat  he 
adds,  "  This  case  is  far  within  the  limits  of  the  prin- 
ciple, for  here  there  is  an  existing  func)  In  an  agent's 
hands,  and  there  is  a  distinct  contract  to  discharge 
the  liability  out  of  that  fund."  The  same  principle 
is  found  iu  Ex  parte  Horn  (4  Dea.  <fc  Chitty,  449); 
Ex  parte  Kilsall  ani  others  (De  Gex's  Bankruptcy 
Cases,  359)>  and  other  cases,  and  tfris  being  so,  I 
have  only  to  consider  how  far  the  doctrine  of  reputed 
ownership  may  interfere  with  the  claims  of  the  bank. 
Now  that  debts  duo  to  the  bankrupt  come  within  the 
meaning  of  the  clause  is  beyond  doubt,  and  that  no 
notice  was  given  to  tho  debtor  either  by  the  bank- 
rupt or  the  bank  before  the  adjudication  in  bankruptcy, 
appears  established,  but  the  question  still  is,  whether 
these  debts  were  allowed  to  remain  in  the  apparent 


ownership  of  the  bankrupt  with  the  consent  of  the? 
true  owner.  Now,  supposing  that  I  am  to  consider 
the  bank  as  the  true  owner  of  these  debts,  yet  I  have 
abundant  grounds  for  saying  that  they  were  never 
allowed  to  remain  in  the  apparent  ownership  of  the 
bankrupt  with  the  consent  of  the  bank.  In. 
this  case  the  bank  are  excused  for  not  having 
given  notice,  becanse  if  my  view  of  the  contract 
be  correct,  the  bankrupt  had  expressly  under- 
taken to  do  so,  and  on  the  faith  of  that  being  done 
which  ought  to  have  been  done,  and  which  the  party 
contracted  to  do,  the  bank  abstained  from  taking  the 
active  steps  which  they  otherwise  would  to  give  the 
necessary  notice.  The  bankrupt,  by  his  letter  of  6th 
July,  1863,  which  was  imported  into  the  terms  of 
his  contract  with  the  bank,  undertook  to  "  instruct  his 
correspondents  abroad  to  send  their  remittances  direct 
to  the  bank,"  and  he  leaves  them  to  infer  from  bis  let- 
ter  of  7th  July,  1864,  that  he  had  given  this  in- 
struction to  the  consignees  named  in  the  list  sent 
therewith,  and  in  a  reasonable  time  after  the  bank 
had  ascertained  that  the  bankrnpt  had  not  kept  his 
word,  they  forwarded  to  each  of  the  consignees  notice*, 
and  I  do  not  think  there  U  any  evidence  of  laches  on 
their  part  to  raise  the  presumption  of  consent.  A 
Court  of  Equity  will  presume  that  to  be  done  which  ought 
to  have  been  done,  and  on  that  principle  I  think  the  as- 
signee cannot  now  insist  upon  the  want  of  such  notice 
from  the  bank.  On  the  whole  I  am  of  opinion  that  the 
bank  has  made  out  their  claim  against  the  consignments 
mentioned  iu  the  list  contained  in  the  bankrupt's  let- 
ter of  7th  July,  1864,  but  not  against  any  other,  and 
therefore  are  entitled  to  retain  the  monies  already  re- 
ceived by  them  from  those  consignees,  and  to  any 
further  sums  which  may  be  made  available  from  those 
parties,  and  I  make  my  order  accordingly.  A  ques- 
tion has  incidentally  been  raised  by  a  creditor  of  the 
name  of  Sims,  who  is,  I  believe,  also  the  official  as- 
signee, as  to  a  portion  of  one  of  these  consignments. 
The  question  has  not  been  properly  brought  before 
me  for  dbcision,  still  I  think  the  party  has  a  right  to 
have  it  considered,  and  I  shall  suspend  the  acting  on 
this  order  for  one  fortnight,  to  allow  him  to  make  any 
case  against  the  bank  he  may  be  advised.  The  bank 
to  have,  their  costs  against  the  assignees,  who  arc  to*- 
have  them  over  agaiust  the  fund  with  their  own. 


[Before  Lynch,  J.] 
Re  Richabd  Donovan. 

Disputed  adjudication— Act  of  bankruptcy  by  ab- 
senting— Procuring  goods  to  be  taken  in  execution. 

Where  a  trader  who  wishes  to  consult  his  attorney 
about  signing  a  declaration  of  insolvency,  makes  an 
appointment  to  meet  a  creditor's  attorney,  after  he) 
sees  his  own,  and  he  goes  bona  fide  for  the  purpose 
of  seeing  him,  butfiiids  he  is  not  at  home,  he  then 
returns  at  nine  o9clock  at  night  to  his  own  house, 
and  leaves  a  note  for  the  creditor's  attorney  if  he 
should  call,  and  then  went  out  with  his  wife  to  i ' 
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Of  a  friend's  place*  he  (hereby  commits  an  act  of 
bankruptcy. 
VThert  a  trader*  two  or  three  days  before  a  large  bitl 
becomes  due  which  he  owes,  informs  the  trustees  of 
his  marriage  settlement,  that  he  is  in  a  state  of  insol- 
vency%  and  then  upon  being  served  with  a  summons 
and  plaint  at  their  suit,  signs  a  consent  jor  judg- 
ment* it  will  be  an  act  of  bankruptcy. 

Lr  this  case  the  adjudication  was  disputed  under  the 
following  circumstances,  on  the  ground  that  there  was 
no  act  of  bankruptcy.    The  bankrupt  was  a  druggist 
at    Blackrock,  near  Dublin,   and    was  indebted  to 
M'Master  &  CoM  merchants,  on  foot  of  an  overdue 
bill   of  exchange    for    one    hundred    pounds,    and 
M'Master's  attorney  having  observed  an  advertise- 
ment in  the  newspapers  of  a  sate  of  Donovan's  pro- 
perty at  the  suit  of  the  trustees  of  his  wife's  marriage 
settlement,  went  to  him  to  request  that  he  would  sign 
a  declaration  of  insolvency.  He  arrived  at  Donovan's 
■hop  about  half- past  six  o'clock  on  the  evening  of  the 
24th  of  November,  and  saw  him,  but  he  refused  to 
sign  anything  nntil  he  saw  his  attorney,  who  lived  in 
Kingstown.     He  told  the  creditor's  attorney  that  he 
would  proceed  to  Kingstown,  and  that  whatever  his 
attorney  advised  him  to  do,  he  would  do  it,  and  to 
call  over  between  eight  and  nine  o'clock,  and  he 
would  let  him  know  what  he  would  do.     Donovan 
accordingly  .shut  bis  shop  at  half-past  seven,  and  went 
to  Kingstown  to  look  for  his  attorney,  and  found  that 
he  was  not  expected  home  until  eleven  o'clock  that 
night.    He  returned  then  to  his  house  at  Blackrock, 
where  he  arrived  about  nine  o'clock,  and  enquired  if 
Mr.  M'Master's  attorney  had  been  there  since  he  went 
oat,  and  being  informed  that  he  had  not,  he  wrote  a 
note  and  gave  it  to  his  servant  to  hand  to  the  attor- 
ney if  he  should  call,  and  in  that  note  he  stated  that 
her  attorney  was  not  at  home,  but  that  he  would  see 
him  in  the  morning.      It  appeared  that  there  was  a 
bailiff  in  the  house,  and  Mrs.  Donovan  had  arranged  to 
go  sleep  at  her  sister's  in  Williamstown  that  night, 
and  her  husband  went  on  before  her,  leaving  his 
brother,  who  had  called  to  see  him,  to  accompany  her. 
Shortly  after  he  had  gone  oat,   M 'Masters  attorney 
called,  and  the  servant  gave  him  the  note  that  was 
left  him.     He  went  away,  and  came  back  at  eleven 
o'clock  that  night,  when  he  saw  the  bankrupt's  ap- 
prentice, who  informed  him  that  his  master  had  not 
since  come  in,  and  that  he  did  not  know  where  he 
was.     It  did  appear  that  the  bankrupt  and  his  wife 
did  sleep  in  Williamstown  that  night,  and  that  he 
was  back  the  next  morning  at  eight  o'clock,  and  at 
his  business  as  usual.     It  was  relied  on  that  failing  to 
meet  the  attorney  as  agreed  upon,  was  an  absenting 
with  an  intent  to  defeat  and  delay  creditors,  and  con- 
sequently an  act  of  bankruptcy.      A  second  act  of 
bankruptcy  was  relied  on,  namely,  procuring  his  goods 
to  be  taken  in  execution,  inasmuch  as  he  signed  a 
consent  for  judgment  upon  a  summons  and  plaint  be- 
ing served  on  him  at  the  suit  of  his  wife's  trustees, 
who  thereupon  issued  an  execution.     These  were  re- 
lied upon  as  acts  of  bankruptcy. 

Kemany  Q.C.,  and  Levy  showed  canse. — They  con- 
tended that  on  the  ground  of  absenting,  there  was 
not  even  the  semblance  of  an  act  of  bankruptcy.     A 


man  leaving  his  house  at  nine  or  ten  o'clock  at  night 
to  go  steep  with  his  wife  at  a  friend's  place,  unless 
there  was  some  evidence  of  a  want  of  the  animus  re- 
vertenoh,  could  not  be  an  act  of  bankruptcy,  but  the 
man  was  back  in  the  morning  to  his  business  as* 
usual.  As  to  signing  a  consent  for  judgment  at  the 
suit  of  bis  wife*B  trustees,  he  was  under  a  moral  obli- 
gation not  to  withhold  it,  and  it  had  been  decided 
ouch  was  not  an  act  of  bankruptcy. — Booneyy.  White 
(3rd  Irish  Law  Reports,  153);  Gore  v.  Lloyd  (12 
Meeson  &  Welsby,  463).  The  bankrupt  had  sworn 
positively  that  ft  was  his  wife  put  the  trustees  in  mo- 
tion, and  that  it  was  at  her  solicitation,  and  that  of 
her  solicitor,  he  signed  the  consent  It  was  in  their 
opinion  quite  clear  that  the  adjudication  could  not 
stand. 

Wilson,  for  the  petitioning  creditor,  contended  that 
both  acts  of  bankruptcy  were  complete.  He  cited 
Levy  on  Bankruptcy,  p.  34,  and  cases  there  collected. 

Judge  Lynch  said  two  acts  of  bankruptcy  had  been 
relied  on,  and  it  should  be  admitted  that  there  were 
some  doubts  in  the  case,  and  very  probably  if  it  were 
to  be  decided  by  jury,  they  would,  as  in  the  case  of 
White  and  Rooney,  find  that  there  had  not  been  an 
act  of  bankruptcy;  but  he  sat  there  both  as  judge  and 
jury,  and  he  knew  much  more  about  such  cases  than 
jurors  could  possibly  knew.  First,  as  to  the  absent- 
ing, it  was  contended  that  inasmuch  as  the  bankrupt 
left  a  note  to  be  delivered  to  the  creditor,  he  was 
justified  in  breaking  the  appointment  to  meet  bin; 
and  it  was  ft  irly  relied  on  that  the  hour  of  the  night 
or  late  hour  in  the  evening,  and  not  during  business 
hours,  was  a  circumstance  to  shew  that  the  bankrupt 
going  out  that  evening  did  not  do  so  with  intent  to 
defeat  or  delay  creditors,  and  that  the  intention  was 
the  foundation  of  the  act  of  bankruptcy.  It  was  not 
to  be  supposed  that  his  creditors  would  derive  any 
benefit  from  his  remaining  within  to  meet  them  or  to 
meet  any  ono  of  them ;  still  if  he  went  away  to  avoid 
any  recrimination  that  might  be  expected  to  take 
place,  or  any  explanation  that  might  be  required,  it 
was  clearly  an  act  of  bankruptcy.  It  was  he  himself 
made  the  appointment;  he  committed  a  breach  of 
duty  which  he  was  bound  to  perform.  He  said,  I  am 
going  to  Kingstown  to  consult  my  attorney,  and  when 
1  return  I  will  let  you  know  the  result.  Well,  he  went 
and  returned,  and  instead  of  waiting  to  see  the  cre- 
ditor's attorney,  as  he  should  have  done,  he  went  on 
before  his  wife  to  the  place  where  he  was  to  sleep  that 
night,  and  he  (Judge  Lynch)  could  have  very  little 
doubt  that  he  went  away  to  avoid  anything  unplea- 
sant that  might  be  expected  to  occur ;  and  he  thought 
that  upon  the  first  ground  there  was  an  act  of  bank- 
ruptcy by  failing  to  keep  the  appointment  which  he  him- 
self had  made.  As  to  the  second  ground  relied  on  he 
admitted  that  signing  a  consent  for  judgment  at  the 
solicitation  of  his  wife  and  her  trustees  would  not  of 
itself  be  an  act  of  bankruptcy  if  there  was  nothing 
more  in  the  case;  but  what  were  the  facts? — the 
wife  wrote  to  her  trustees  on  the  7th  of  November, 
which  it  appears  was  not  received  until  the  8tb,  and 
on  that  very  day  the  bankrupt  called  on  Mr.  White, 
one  of  the  trustees,  to  tell  him  that  he  was  unable  to 
meet  a  large  bill  which  would  be  due  in  two  or  three 
days,  in  fact  to  announce  that-  he  was  in  a.  state  of 
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itter  insolvency.  A  summons  and  plaint  was  then 
issued  under  the  Bills  of  Exchange  Act  upon  a  bill  of 
exchange  more  than  twelve  months  due,  and  then  in 
two  or  three  days  after  he  signed  a  consent  for  judg- 
ment, and  an  execution  was  put  on  which  would 
sweep  away  whatever  property  the  bankrupt  had. 
Ho  doubt  the  trustees  offered  to  withdraw  their  exe- 
cution, and  to  be  parties  to  an  arrangement  with  a 
view  to  keep  the  unfortunate  man  still  in  trade,  and 
he  thought  it  was  a  case  where  some  arrangement 
eught  to  be  made,  but  on  the  other  hand  he  thought  that 
the  two  acts  of  bankruptcy  relied  on  had  been  com- 
mitted, and  that  the  adjudication  should  be  upheld. 

Attorney  for  the  petitioning  creditor — Mr.  Oldham. 
Attorney  for  the  bankrupt — Mr.  Saunders. 


Ri  Scotts — January,  1866. 

Granting  certificate — Obtaining  forbearance  by  mis- 
representation— Placing  property  beyond  the  reach 
of  creditors — Costs  of  opposition. 

Where  traders  obtain  forbearance  from  creditors  by 
false  representations,  as  to  their  circumstances,  and 
by  family  arrangements  contrive  to  have  their  trade 
carried  on  by  members  of  their  family,  and  to  place 
property  beyond  the  reach  of  their  general  creditors, 
even  though  they  make  a  full  and  true  disclosure  of 
their  trade  dealings  and  transactions,  the  Court 
will  adjourn  the  granting  of  the  certificate  for 
twelve  months,  and  give  costs  to  the  creditors  oppos- 
ing, to  be  paid  out  of  the  estate. 

PurceU,  Q.C.,  for  creditors. 

Heron,  Q.C.,  for  the  bankrupts. 

Lynch,  J. — In  this  case  an  objection  has  been 
ledged  by  several  creditors  of  the  bankrupts  to  the 
granting  of  an  immediate  certificate  to  them,  the 
grounds  of  which  are,  amongst  others,  the  obtaining 
•f  forbearance  by  misrepresentation,  the  giving  of  un- 
due preference,  and  the  making  away  with  property 
to  diminish  the  sum  to  be  divided  among  their  cre- 
ditors. These  bankrupts  had  experience  in  this  Court, 
having  been  bankrupts  before  in  1859*  Their  liabi- 
lities are  now  very  considerable  and  their  assets  are 
very  small.  I  have  passed  the  final  examination,  be- 
lieving that  they  have  made  fair  and  honest  disclo- 
sures of  their  dealings ;  but  the  case  still  remains  for 
me  to  consider  the  nature  of  the  dealings  disclosed. 
On  the^  evidence  I  cannot  help  being  of  opinion  that 
arrangements  and  plans  were  formed  in  view  of  bank- 
ruptcy, to  work  out  for  themselves  and  some  favoured 
creditors  benefits  at  the  expense  of  their  general  cre- 
ditors. The  gentleman  traded  in  Cork  under  the 
style  and  firm  of  "  James  Scott  and  Company.99  They 
bad  large  agencies  and  transacted  their  business  in 
their  offices  and  stores  at  Queenstown,  and  they  had 
pilot  boats  in  the  harbour  in  connection  with  their 
trade.  If  their  own  statement  was  true  (made  in 
April  last;  their  commission  business  was  worth  the 
large  sum  of  £2,400  iu  oue  year.  That  firm  of 
"James  Scott  and  Company  '*  to  all  appearance  still 


exists  in  Cork,  engaged  in  the  same  trade,  transacting- 
many  of  the  same  agencies,  and  the  same  pilot  boats 
are  attached  to  it.     The  trade  is  carried  on  in  the . 
same  place,  in  the  same  offices  and  stores,  and  the 
only  difference  is  that  Mr.  Philip  Scott's  son  is  now 
the  owner,  and  the  bankrupts9  creditors  have  no  inte- 
rest in  it.    The  Messrs.  Scott  on  the  19th  May  last, 
came  to  the  Court  seeking  protection  as  arranging 
traders.    Their  special  affidavit  discloses  the  fact  of  a 
dissolution  of  partnership  two  days  before,  but  in  no 
way  does  it  allude  to  the  business  as  relinquished,  and 
it  refers  in  terms  to  their  premises  in  Queenstown, 
and  no  reference  whatever  is  made  to  any  agreement 
with  young  Mr.  Scott     Another  matter  I  take  the 
date  of,  which  is  material     These  bankrupts  being 
pressed  by  creditors,  in  April,  prepared  a  statement  on 
the  4th  April,  which  they  sent  to  their  creditors 
wherein  they  say  in  order  to  show  their  solvency, 
that  their  commission  business  in  the  past  year  was 
worth  £2,400;  no  reference  then  was  made  to  the 
trade  relinquished  to  the  son  of  one  of  them,  and  the 
place  of  business  disposed  of  to  him.      This  represen- 
tation made  in  April  last  I  cannot  help  regarding  as 
one,  though  perhaps  not  in  fact  making  any  misstate 
ment,  still  as  one  plainly  suggesting  that  a  state  of 
things  different  from  the  reality  then  existed.      This 
matter  in  my  mind  sustains  the  objection  of  obtaining 
forbearance  by  misrepresentation.     The  dealing  with 
young  Mr.  Scott  it  is  impossible  to  regard  in  any 
other  light  than  an  attempt  by  a  sinking  trader,  to 
establish  his  son  in  his  trade  out  of  the   reach  of  his 
creditors,  and  to  give  to  him  the  substance  of  the 
trade,  and  to  make  over  to  him  the  concerns  in  which 
that  trade  was  carried  on  so  as  to  prevent  the  bank- 
ruptcy of  the  firm  from  interfering  with  the  trade. 
The  very  dates  of  the  dealings  and  the  concealments 
practised  are  plainly  circumstances  suggesting  an  in- 
tention not  bona  fide  in  the  transaction.     The  agree- 
ment was  made  with  the  son  on  the  20th  of  February, 
an  agreement  which  substituted  him  in  the  self-same 
trade  and  in  the  self-same  place  of  business,  under  the 
same  title  of  "  James  Scott  and  Co."  as  the  bank- 
rupts.    The  agreement  seems  then  to  have  been  acted 
on ;  certainly  it  was  not  published  at  the  time,  and 
these  gentlemen  continued,  to  all  appearances,  tiading 
as  before  it  was  executed.      In  April  this  statement 
made  to  the  creditors  most  certainly  was  framed  so  a* 
to  iufer  an  existing  trade  in  them  incompatible  with 
the  agreement  made  with  the  son,  and  the  affidavit, 
tiled  iu  this  Court  for  the  arrangement,  by  its  state- 
ments as  well  as  by  its  suppressions,  was  a  plain  at- 
tempt to  carry  out  the  arrangement  without  the  ho- 
nest disclosure  of  the  reality  of  the  -case.     But  that 
agreement  afterwards,  in  bankruptcy,  became  neces- 
sarily disclosed,  and  it  is  put  forward  as  binding  the 
rights  of  the  creditors.     I  am  not  here  to  decide  as 
to  the  validity  of  that  agreemeut  (the  more  validity  it 
has  the  worse  for  the  creditors).     I  am  hero  only 
dealing  with  it  as  part  of  the  couduct  of  the  bank- 
rupts' acts,  which  cannot  be  permitted  to  pass  unno- 
ticed here,  deliberate  attempts  to  frame  plans  and 
arrangements  to  defeat  the  operations  of  bankruptcy, 
and  to  secure  the  bankrupts  in  the  future  at  the  ex- 
pence  of  their  existing  creditors;  dealings  of  this  sort* 
above  all  others,  to  be  punished  by  this  Court.     Thft»- 
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the  pilot  boats,  by  securities  given  to  Mr.  Carran  and 
Dr.  Scott,  the  brother  of  the  bankrupt,  in  effect,  are 
this  moment  in  the  same  connection  with  the  trade  as 
ever  they  were,  a  security  to  the  brother  for  his  ad- 
vantage, and  managed  in  connection  with  the  trade 
for  the  benefit  of  the  soil  Then  the  sister  of  the 
bankrupt  was  on  the  28th  March  secured  by  a  mort- 
gage being  made  to  her  for  a  debt  long  before  that 
time  incurred.  All  these  matters  are,  in  my  opinion, 
too  clearly  worked  out,  to  secure  the  family  in  the 
events  that  hare  happened*  and  to  keep  the  trade  in 
family  possession,  to  pass  here,  as.  explained  to  my 
satisfaction.  I  therefore  am  obliged  to  say  that  I  do 
not  consider  the  dealings  of  the  bankrupts  snch  as 
to  merit  an  immediate  certificate,  and  I  think  the  ob- 
jections I  have  stated  are  sustained.  I  will  therefore 
suspend  the  certificate  for  12  months  from  the  19th 
day  of  December,  1865,  and  I  give  the  costs  of  their 
opposition  and  objections  to  the  parties  opposing,  out 
of  the  estate. 


Court  of  appeal  tit  Cljancerg. 

r  Reported  by  Oliver  J.  Burke,  Eiqj,  Barrtter-at-Law.] 

f  Before  the  Lord  Chancellor  and  the  Lord  Jus- 
tice of  Appeal. 

Denneht's  estate. — Nov.  25,  1865- 

Qj  pres  doctrine— £ledwn— Marriage  settlement — 
WilL 

By  indenture  bearing  date  12th  May,  1791,  made 
previous  to,  and  in  contemplation  of  the  then  in- 
tended  marriage  of  T  D„  the  fee  of  the  lands  of  G. 
was  conveyed  to  trustees,  in  trust  for  said  T.  D.,for 
life,  with  remainder  to  the  children,  in  fee,  of  the  said 
marriage,  in  such  said  shares  as  T.  D.  should  limit  or 
appoint,  and  in  default  of  appointment  share  and 
share  alike.  There  were  5  children  of  the  marriage. 
T.  D.  by  wu\dated  1827,  having  recited  his  power 
of  appointment,  amongst  his  children,  did  thereby 
devise  said  lands  of  G.  to  trustees  in  trust,  for  his 
second  son  for  life,  with  remainder  to  his  grandson, 
in  tad  male;  and  in  default  of  such  issue,  to  his 
third  son  for  life,  with  remainder  to  his  son,  in  tail 
male,  and  so  onto  the  fourth  and  fifth  sons,  he 
having  otherwise  provided  for  his  eldest  son,  j-c. 
T.  D.,  then  devised  several  other  estates  to  and 
ammgst  his  said  sons;  and  he  also  bequeathed  a 
sum  of  £10,000  amongst  them;  but  he  directed 
each  of  his  said  sons  to  execute  to  the  trustees  of  his 
marriage  settlement  of  1791,  a  release  of  every 
claim  and  demand  he  or  they  might  have  under  the 
provisions  of  his  said  marriage  settlement;  "and  if 
they  refused  so  to  do,  to  such  of  them  as  shall  ne- 
glect or  refuse  so  to  do,"  he  revoked  the  bequests 
made  in  favour  of  such  son.  All  the  said  younger 
sons  elected  to  take  life  estates  in  G.  under  the  will, 
and  to  forego  their  right  to  the  fee  under  the  said  set- 
tlement;  one  of  the  sons  offer  making  his  election, 
after  the  death  of  T.  D.,  had  a  judgment  recovered 


against  him.  The  conusee  of  this  judgment  presents 
a  petition  for  the  sale  of  the  estate  of  said  son,  in  the 
said  lands  ofQ.  which  estates  Judge  Hargreave  held 
were  by  the  application  of  the  cy  pres  doctrine,  estates 
taiL  Held — (reversing  the  order  of  Judge  Ear- 
greave)  that  the  cy  pres  doctrine  did  not  apply, 
and  that  the  estates  which  the  younger  sons  had  in 
the  lands  of  &,  were  merely  estates  for  life,  and  not 
estates  tail,  they  having  elected  so  to  take  under  the 
terms  of  said  will. 

This  case  came  before  the  Court  on  appeal  from  a  de- 
cretal order  made  by  Judge  Hargreave  bearing  date 
the  16th  day  of  May,  1865.  The  appeal  was  taken  by 
Daniel  Dennehy  and  his  eldest  son,  Thomas  Henry 
Dennehy.  The  following  is  the  said  order  now  being 
appealed  from: — "Whereas counsel  for  the  peti- 
tioner moved  on  the  25th  April  to  make  absolute  the 
conditional  order  for  sale  in  this  matter  dated  the 
26th  daf  of  November,  1 864,  notwithstanding  the 
cause  shown  by  Daniel  Dennehy  and  Thomas  Henry 

Dennehy,  whereupon It  is  ordered  that  the 

cause  shown  be  disallowed,  the  petitioner  to  add  his 
costs  to  his  demand."  The  entire  question  in  this 
case  was  whether  Thomas  Dennehy  was  tenant  for 
life  or  tenant  in  tail  male  of  the  lands  of  East  and 
West  Graigue  at  the  time  that  certain  judgments 
were  recovered  against  him;  and  what  estate  the 
Dennehys  had  in  those  lands,  it  was  now  for  the 
Court  to  determine.  The  petition  stated  that  by  inden- 
ture of  settlement  bearing  date  the  12th  May,  1791, 
and  made  between  John  Dennehy  (the  paternal  grand- 
father of  petitioner,  who,  before,  and  at  the  time  of 
the  execution  of  that  deed,  was  seised  iu  fee -simple  of 
the  lands  of  the  East  and  West  Graigues,  containing 
about  1,634  acres,  in  the  County  of  Cork)  of  the  first 
part,  Thomas  Dennehy,  his  second  son,  herein -after 
called  the  elder,  of  the  second  part,  Daniel  Cronin  of 
the  third  part,  Frances  Duggan,  spinster,  of  the  fourth 
part,  and  George  Lombard  and  William  Barry,  of  the 
fifth  part,  being  the  settlement  executed  on  the 
marriage  between  said  Thomas,  hereinafter  called  the 
elder,  and  Frances  Duggan,  it  was  recited  in  said  in- 
denture that  said  John  Dennehy,  the  grandfather,  was 
seised  in  fee- simple  of  the  lands  of  the  Graigues,  and 
that  for  the  considerations  therein  stated,  the  said 
John  Dennehy  released  and  assigned  unto  said  George 
Lombard  and  William  Barry  (trustees),  their  heirs 
and  assigns,  the  said  lands  of  East  and  West  Graigues 
in  trust  for  the  use  of  said  John  Dennehy,  his  heirs,  &c 
until  the  solemnization  of  said  intended  marriage,  and 
thenceforth  in  trust  for  the  said  Thomas  Dennehy  the 
elder,  and  bis  assigns,  for  the  term  of  bis  natural  life, 
with  remainder,  to  said  trustees  and  the  survivor  of 
them,  to  preserve  contingent  remainders,  with  remain- 
der upon  trusts  limited  to  secure  a  jointure  of  £  1 50  for 
the  life  of  said  Frances  Duggan  if  she  should  survive 
her  then  intended  husband,  and  after  the  decease  of 
said  Thomas  Dennehy  the  elder,  subject  as  aforesaid 
"  to  the  use  and  behoof  of  all  and  every  the  child  and 
children  of  the  said  intended  marriage  as  shall  be 
living  at  the  time  of  his  death,  and  the  heirs  and 
assigns  of  such  child  and  children,  in  such  shares  and 
proportions  as  the  saia  Thomas  Dennehy  shall  by  deed 
ur  will  direct,  limit,  or  appoint,  and  from  the  want  of 
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such  direction,  Iiniitatiou,  or  appointment,  hi  such 
shares  and  proportions "  as  the  then  intended  wife 
should  appoint,  and  in  default  of  such  appointment, 
"  then  to  be  equally  divided  to  and  amongst  Mich 
children,  if  more,  than  one,  their  heirs  and  assigns,  in 
equal  shares  and  proportions,  sharo  and  share  alike, 
to  hold  as  tenants  in  common,  and  not  as  joint  te- 
nants."     Of  this  marriage  there  were  five  sons,  viz.,* 
John,  hereinafter  called  the  younger,  Thomas*  Daniel, 
Richard,  and  Francis.     On  tho  marriage  of  the  eld- 
est  son,   said  John,   the   younger,  his   father  said 
Thomas,  the  elder,  made  a  provision  for  him  out  of 
other  lands,  not  the  subject  of  the  foregoing  limi 
tations*   «tad    in    consideration    of   this    provision, 
said  John,   the  younger,   released  his  father  from 
any  obligation  to  pro\ide  for  him  out  of  the- said  set- 
tled lands,  either  by  an  exercise  of  the  power,  or  by 
allowing  him  to  take  his  share  in  default  of  appoint- 
ment.    In  thw  state  of  facts,   Thomas  Dennehy  the 
elder,  made  his  will  ami  codicil,  dated  the  28th  April, 
1827,  and  now  the  narrow  question  was,  what  was 
the  effect  of  thi*  will  and  codicil  taken  in  conjunction 
with  the  said  settlement  of  179 1.     That  will  opens 
by  the  testator,  reciting  his  powers  under  said  seltlo- 
inent,  thus—1'  Whereas  my  estates  called  East  and 
West  Graigue,  situate  in  the  County  of  Cork,  are 
under  the  provisions  of  the  settlement  entered  into 
upon  my  marriage,  charged  with  the  payment  of  the 
annual  sum  of  £150  for  the  life  of  my  wife,  Frances 
Duimehy,   otherwise   Duggau,  and   subject   to   Baid 
jointure,  I  am  by  said  settlement  empowered  to  ap- 
point said  lauds  among  the  issue  of  my  marriage  who 
shall  be  living  at  the  time  of  my  death,  in  such  shares 
and  proportions  as  I  shall  think  fit.     And  whereas, 
upon  the  marriage  of  my  eldest  son,  John,  I  have 
made  ja  provision  for  him  in  lieu  of  any  claim  he  may 
have  to  my  said  estates  of  East  and  West  Graigues, 
and  by  the  settlement  entered  into  by  him  on  these 
occasions,  he  has  released  such  claim  as  he  may  have 
had  on  said  lands  under  said  first  recited  sottlemeat* 
And  whereas  I  am  minded  and  desirous  to  devise  and 
appoint  my  said  estates  in  the  manner  hereinafter 
particularly  mentioned ;  and  iu  order  to  enable  me  so 
to  do,  I  intend  by  this  my  will  to  provide  adequately 
out  of  the  properties  of  which  I   may  die  possessed, 
and  which  are  at  my  own  disposal  for  such  of  my 
children  as  shall,   under  the  limitations  herein  ex* 
pressed,  be  precluded  from  the  shares  or  proportions  of 
said  lands  to  which  he  or  they  may  be  entitled  under 
my  marriage  settlement  or  otherwise."     The  testator 
then  refers  shortly  to  his  title  to  other  estates  and 
funds,  and  he  devised  and  bequeathed  East  and  West 
Graigues,  and  those  other  estates  and  funds  to  trus- 
tees upon  trust  as  to  said  lands,  as  to. East  and  West 
Graigues,  first,  to  pay  an  additional  annuity  of  £50  a 
year  to  his  wife,  and  subject  thereto  in  trust  for  his 
second  "son,  Thomas,  and  his  assigns,  and  after 
.  his  decease  in  trust  for  the  first  and  every  other  son 
of  the  said  Thomas,  according  to  their  seniorities  suc- 
cessively in  tail  male,  aud  in  default  of  such  issue  in 
trust  for  my  said  son,  Dauiel  Dennehy  and  bis  assigns 
for  life,  without  impeachment,  &o.,  and  after  his  decease 
in  trust  for  the  first  aud  every  other  son  of  my  said 
son  Daniel,' and  to  tho  issue  male  of  such  sons  ac 
cording  to  seniorities  successively  in  tail  male,9'  with 


similar  remainders  to  Richard,  Francis,  and  John  suc- 
cessively* and  their  first  and  other  sons,  with  remain- 
der over  to  the  daughters  of  his  sons,  "  and  in  case 
there  should  be  none  living  at  tho  death  6f  the  sur- 
vivor of  my  said  sons  then  with  remainder  as  to  said 
Laads  to  my  own  right  heirs  for  ever."     Testator  then 
proceeded  to  devise  another  estate  called  the  Behriew 
Estate*  which  was  one  of  the  properties  at  hfe  own 
disposal,  subject   to  certain  annuities,   to   Thomas, 
Richard,  Francis,  and  John  successively,  and  their 
fitst  and  other  sons,  and  ultimately  to  their  daughters 
and  his  own  right,  heirs  in  the  same  man  net  in  aH 
respects  as  East  and  West  Graigue*,  except  that  his 
son  Daniel  is  not  included  in  the  limitations  of  this 
property.     He  then  devised  an  estate  ia  Kerry  to  bis 
son  Uauiel  absolutory,  and  an  estate  called  Killany 
to  his  other  sous  successively,  and  their  male  issue,  in 
strict  settlement  taking  them  iu  the  order,  Richard, 
Daniel,  Francis,  aud  Johu,  with  an  ultimate  devise  to 
Thomas  absolutely,  and  be  then  devised  other  estates 
which   were  at  his  disposal  to  Francis   absolutely. 
Testator  then  gave  power  to  his  sons,  as  they  should 
successively  come  iuto  possession  of  East  and  West 
Graigue  to  charge  jointures  and  portions,  and  similar 
power  was  given  in  reference  to  Bel  view,  and  the 
other  estates  devised.     He  then  disposed  of  his  per- 
sonal property,  which  he  estimated  at  £10,000,  giv- 
ing Daniel,  Richard,  and  Francis  £2,000  each,  and 
the.  residue  to  Thomas-      (laving  thus  made  these* 
dispositions  of  the  settled  lands,  and  of  his  own  real 
and  personal  property,  be  inserted  in  his  said  w'll  a 
clause  requiring  from  each  of  his  sous,  within  three 
months  after  testator's  decease,  or  his  own  majority,  a 
release  of  all  claims  under  the  settlement  or  otherwise, 
as  follows:—4*  It  is  my  will,  and  I  hereby 'direct  and 
require  each  of  my  said  sous  who  shall  be  of  full  age 
within  three  months  after  my  decease  to  execute  to 
my  trustees  a  full  and  sufficient  release  of  all  and 
every  claim  and  demand  which  he  or  they  may  have 
under  the  provisions  of  my  marriage  settlement  or 
otherwise  (save  under  this  my  will)  to  said  lands  of 
East  and  West  Graigue,  and  to  agree  to  take  under 
this  my  will.     And  I  hereby  direct  and  require  that 
such  of  my  sons  as  shall  be  a  mino*  at  the  time  of 
my  death  shall,  within  three  months  after  he  or  they 
arrive  at  age,  execute  a  similar  deed ;  and  in  case  any 
of  them  shall  neglect,  omit*  or  refuse  so  to  do,  to  such 
of  them  (if  any)  as  shall  so  neglect,  omit,  or  refuse  to 
sign  and  execute  such  deed,  I  do  hereby  revoke  and 
absolutely  annul  the  bequest  or  bequests  hereby  made 
and  appointed  in  favour  of  such  of  my  son  or  sons 
respectively  as  fully  as  if  his  or  their  names  were 
erased  from  this  my  will.     And  I  direct  and  require 
that  the  share  or  shares  of  such  person  or  persons  so 
neglecting,  refusing,  or  omitting  to  assent  to  the  pro- 
visions of  this  my  will,  go  to  and  givo  in  compensa- 
tion, and  lien  of  the  shate  of  such  son  or  sons  of  and 
in  the  said  lauds  of  East  aud  West  Graigues  to  the 
persons  who  shall  be  deprived  thereof;  and  be  iu  aug- 
mentation and  aid  of  the  provision  hereby  made  in 
the'  first  instance  for  my  son  Thomas,  and  afterwards 
of  those  persous  who  successively,  under  the  provi- 
sions of  this  my  wilt,  would  become  entitled  to  said 
lands  of  East  and  West  Graigues."     Lastly,  testator 
having  appointed  Thomas  Dennehy  his  residuary  le- 
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gitce,  executed  said  will.  By  a  codicil  of  the  same  date, 
28th  of  April,  1 827,  the  testator  remembering  that 
he  contracted  for  the  porch ase  of  the  lands  of  Prapp, 
derided  them  to  Thomas  Denoehy  as  a  substitution 
for  the  purchase-money,  which  would  have  to  be  paid 
oat  of  the  residue  bequeathed  to  htm.     Testator  soon 
after,  on  the  9th  of  June,  1 827,  died  and  left  his  four 
younger  sons  all  surviving,  two  of  whom  were  then 
minors.    The  petition  of  appeal  then  stated  that  the 
testator,  by  conferring  benefits  on  his  said  four  sons, 
Thomas,  Daniel,  Richard,  and  Francis,  intended  to 
put  them  to  their  election  to  take  under  or  against  the 
said  will,  and  that  he  did  so  as  well  by  express  direc- 
tion, S3  by  necessary  implication  from  the  frame  of 
his  will,  and  the  devises  of  the  lands  of  East  and  West 
Graigoes,  charged  with  sueh  additional  jointure  for 
bis  wife,  to  his  son  Thomas  for  life,  with  remaiuder 
to  his  first  and  other  sons  in  tail  male  as  purchasers, 
with  remainder  to  Daniel  Dennehy  (the  appellant)  for 
life,  with  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail  male.    The  said  Thomas  Dennehy,  the 
younger,  was  of  full  age  at  testator's  death,  and  he 
elected  to  accept  the  benefits  devised  to  him  by  the 
will  and  codicil,  and  to  abandon  his  rights  under  the 
said  settlement,  and  accordingly  he  entered  as  tenant 
for  life  upon  said  lands  of  Eaat  and  West  Graigues, 
of  the  annual  value  of  £500,  and  of  Bel  view,  annual 
value  of  £400.     So  also  Daniel  (appellant)  elected  to 
take  the  lands  of  Ballycasheen  and  Lacharue — like- 
wise Richard,  on  attaining  his  majority,  elected  to 
accept  the  lands  devised  to  him  of  the  yearly  value  of 
£250.    Francis  also  elected  to  take  the  lands  devised 
to  him  under  the  will.  The  petition  then  staved  that  said 
Thomas,  the  younger,  Daniel,  Richard  and  Francis,  with 
full  knowledge  that  they  were  respectively  put  to  their 
election  between  the  settlement  and  the  will,  as  to  the 
said  lands  of  East  and  West  Gaigue,  thus  elected  to  con- 
firm the  will,  and  to  abandon  the  claim  which  they,  or 
any  of  them  bad  upon  the  said  lands  under  the  said  settle- 
ment; that  Thomas  the  younger  acted  under  the  con- 
viction that  he  was  under  the  said  will  only  tenant 
for  life  of  the  said  lands.    Said  Thomas,  the  younger, 
never  had  a  son,  and  T.  H.  Dennehy,  who  is  one  of  the 
appellants,  is  son  of  Daniel  (appellant).  The  petition  of 
appeal  insisted  that  upon  the  true  construction  of  the 
said  settlement  and  will,  the  said  Thomas  the  younger 
was  but  tenant  for  life  of  the  lands  of  East  and  West 
Graigue,  with  remainder  to  his  first  and  other  sons  in 
tail  male  as  purchasers,  with  remainder  to  Daniel  (ap- 
pellant) for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male  as  purchasers,  and  that  Thomas  Henry 
Dennehy  had  the  first  vested  estate  tail  in  the  said  lands. 
That  on  the  17th  March,  1863,  John  Walsh,  the  re- 
spondent here  and  petitioner  below,  who  was  the  admi- 
nistrator with  the  will  annexed  of  one  Henry  Smyth, 
deceased,  filed  the  petition  in  the  Landed   Estates 
Court,  wherein  it  was  asserted  that  Thomas  Dennehy 
the  younger  was  tenant  in  tail  of  the  lands  of  East 
and  West  Graigue,  and  prayed  that  the  estate  in 
fee  of  the  said  Thomas  Dennehy  the  younger  might 
be  sold  for  the  payment  of  the  incumbrance  thereon. 
Lastly,  the  petition  of  appeal  stated  that  on  the  16th 
May,  1865,  Judge  Hargreave  made  absolute  the  con- 
ditional order  for  the  sale  of  said  lands,   in  the  shape 


Brewster,  Q.C.,  Chatterton,  Q.C.,  Warren*  Q.O., 
James  Greene*  and   Charles  Henry  Woodrojffe,  ap- 
peared for  the  appellant,  Daniel  Dennehy. — The  or- 
der of  Judge  Hargreave  must  be  reversed.      The 
effect  of  the  testator's  will  was  to  limit  the  lands  of 
East  and  West  Graigue  to  his  son  Thomas  Den- 
nehy for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  Daniel  for  life, 
with  remainder  to  his  sons  in  tail  male.     We  submit 
that  upon  the  true  construction  of  that  will,  all  the 
children  of  Thomas,  the  testator,  were  put  to  an  elec- 
tion whether  they  would  take  a  life  estate  under  the 
will  of  those  lands  of  the  Graigues,  or  take  the  fee, 
which  they  had  declined  to  do.     By  declining  to  take 
under  the  settlement  the  parties  had  taken  large  be- 
nefits,  and   they   had  now  elected.      In  order  to 
construe  the  estate  as  an  estate  tail,  you  must,  as 
Judge  Hargreave  has  done,  have  recourse  to  the  cy 
pres  doctrine,  and  thus  do  violence  to  the  language  of 
the  will,  and  the  manifest  intention  of  the  testator. 
It  is  an  nnheard  of  proposition  to  apply  the  cy  pre* 
doctrine  to  a  deed,  which  it  is  attempted  to  do  here; 
the  deed  gave  the  fee-simple  absolutely  to  the  children 
of  the  marriage,  with  a  mere  power  of  appointing 
what  proportion  of  the  fee  each  child  was  to  take; 
Thomas  had  no  power  whatever  to  will  those  lands 
among  his  grandchildren;  but  he  did  partially  ap- 
point in  giving  life  estates  to  his  children ;  and  he  left 
each  of  his  sons  the  option  of  taking  the  fee  in  the 
Graigues,  and  great  benefits  by  the  will ;  all  the  chil- 
dren preferred  takiug  the  benefits,  and  have  elected 
accordingly;  this  is  a  simple  case  of  election ;  they 
have  taken  a  life  estate,  and  it  is  absurd  to  say  that 
they  can  after  that  election,  which  enabled  them  to 
take  the  large  benefits,  come  forward  and  say — give 
us  the  large  interest,  viz: — a  fee-simple  or  a  fee  tail  in 
those  lands,  the  very  taking  of  which  was  to  exclude 
them  from  those  benefits,  and  thus  trifle  with  the  in- 
tention of  the  testator.     Lastly  there  is  a  bequest  of 
£  10,000  benefit,  and  Boutledge  v.  Dorril  (2  Ves.  jun. 
382)  is  an  authority  to  shew  that  the  cy  pres  doctrine 
is  not  applicable  to  bequests  of  personal  property. 
This  cy  pres  doctrine,  of  all  others,  is  one  discounte- 
nanced, except  in  very  few  cases,  by  the  Co  irt,  yet  it 
is  sought  here  to  be  carried  to  a  greater  length  than 
has  been  done  yet ;  and  Pitt  v.  Jackson  (2  Br.  C.  G. 
51)  is  admitted  to  have  carried  the  cy  pres  doctrine 
to  the  utmost  verge  of  the  law;  and  Lord  Etdon  hag 
expressed  his  opinion  in  BrudeneU  v.  Elwes  (7  Ves* 
jnn.  390),   "that  in  the  cypres  doctrine  it  is  not 
proper  to  go  one  step  further." 

The  Attorney-general  (Lawson),  J.  B.  Murphy, 
and  Dwyer,  were  heard  in  support  of  the  decision  of 
the  Court  below.— Judge  Hargreave's  view  of  the 
case  was  the  correct  one.  That  learned  jud^e  held 
that  a  tenancy  in  tail  was  created  by  the  operatioa  of 
the  will  of  Thomas  Deunehy,  and  Thomas  Dennehy 
made  that  will,  as  he  professes,  in  pursuance  of  a 
power.  Now,  the  power  was  contained  in  the  settle- 
ment made  on  the  marriage  of  said  Thomas  in  1791* 
and  by  that  settlement  the  lands  of  East  and  West 
Graigue  were  conveyed  to  trustees  habendum  to  the 
use  of  said  Thomas  Dennehy  for  life,  with  remainder 


to  the  children  and  their  heirs,  with  power,  however, 
of  an  order  disallowing  the  cause  shown  against  the  I  to  Thomas  to  appoint  what  the  children  were  to  take 
tale.  I  — namely,  the  fee.     £ 


Now,  Thomas  did  appoint,  bat 
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lie  exceeded  his  power  in  this,  that  he  appointed  the 
fee  not  to  and  among  his  children,  bat  to  and  among 
his  grandsoni.  And,  it  n  for  this  Court  to  declare 
that  thej  took  as  near  as  they  possibly  conld  to  the 
wishes  of  the  testator,  who  desired  that  the  son  should 
have  a  life  estate,  and  his  grandsons  an  estate  tail, 
and  this  most  be  accomplished  by  the  doctrine  of  ap- 
proximation, or,  as  it  is  called,  the  cy  pres  doctrine. 
Whatever  estate  then  the  children  take  under  the 
ivill,  they  took  the  moment  that  Thomas  ceased  to 
live,  for  the  will  speaks  from  the  moment  of  death, 
and  not  from  the  moment  of  election.  This  will, 
however,  is  executed  or  purports  to  be  executed  under 
a  power;  but  a  will  executed  under  a  power  is  within 
the  limits  of  the  power,  and  is  to  have  the  same  fa- 
vourable construction  as  a  proper  wM—StackpooUv. 
Btackpoole  (4  Drnry  &  Warren  350);  and  there 
the  cy  pres  doctrine  was  applied,  and  Lord  St. 
Leonards  there  said  that  by  the  application  of  that 
doctrine  the  limitation  in  question  became  a  valid  ap- 
pointment.— Sugden  on  Powers,  501. ' 

The  Lord  Chancellor. — 1  am  bound  to  say  that 
I  entirely  dissent  from  the  view  of  this  case  presented 
to  the  Court  by  the  counsel  for  the  respondents  [pe- 
titioners below].  Now  what  was  the  general  inten- 
tion of  the  testator,  which  we  can  gather  from  every 
word  in  the  will  ?  The  testator  had  considerable  real 
and  personal  property;  he  was  seised  of  several  es- 
tate?, and  he  had  a  disposing  power  over  them ;  but 
he  had  only  a  power  of  appointment  over  the 
Graigues,  and  those  several  estates  he  differently 
disposed  of. — As  to  Bel  view  after  several  payments 
to  be  made  thereout,  he  devised  it  in  trust  for 
his  son  Thomas  for  life,  and  then  in  trust  for  the 
'first  and  other  eons  of  Thomas,  according  to  their  se- 
niorities in  tail  male,  and  in  default  of  such  issue,  re- 
mainder to  his  son  Richard,  remainder  to  Richard's 
first  and  every  other  son  in  tail  .male,  and  so  on,  with 
like  limitations,  to  his  son  Francis,  remainder  to  his 
first  and  every  other  son  in  tail  male,  remainder  to  his 
son  John  for  life,  remainder  to  his  first  and  every 
other  son  in  tail  male.  I  merely  mention  this 
to  shew  what  I  conceive  to  be  the  testator's  intention 
as  to  the  Graigues.  Now  as  to  the  Graigues,  the 
limitations  of  that  property  were  exactly  similar 
to  those  of  Belview,  vith  this  exception,  that  Daniel's 
name  was  omitted  altogether  from  the  limitation  of 
Belview.  The  Graigues  were  limited  first  to  Thomas 
for  life,  then  to  the  sons  of  Thomas  according  to  their 
seniorities  in  tail  male,  remainder  to  Richard  for  life, 
remainder  to  his  first  and  other  eons,  according  to 
seniority,  with  like  limitation  to  Francis  and  John 
and  their  sons,  exactly  as  in  Belview.  Well,  as  to 
his  eldest  son  John,  although  under  the  settlement  of 
1791  the  Graigues  were  settled  on  the  testator  for 
life,  remainder  to  all  his  sons  lu  fee  as  tenants  in  com- 
mon, among  whom,  of  course,  was  John,  his  eldest 
eon,  yet  that  John,  on  his  marriage,  for  certain 
considerations,  released  the  claim  which  he  had 
under  that  settlement  of  1791.  The  testator  having 
thus  recited  that  he  toad  provided  for  his  eldest 
eon  goes  on  to  provide  for  his  other  children  as 
he  did,  and  he  expressly  declares  his  intention  to 
provide  for  such  of  them  out  of  the  properties  which 
-were  at  bis  own  disposal  as  shall,  under  the  limi- 


tations of  that  will,  be  precluded  from  taking  under 
the  settlement,  that  is  from  tcking  a  fee  in  the 
Graigues.  Now  he  was  clearly  not  acting  up  to  the 
power  in  merely  appointing  life  estates  to  his  sons, 
while  his  power  was  to  appoint  the  lee.  Well,  so  far 
as  the  Graigues,  he  limits  them,  or  be  intended  to 
limit  them,  to  those  unauthorized  by  the  power  in  the 
settlement,  namely,  his  grandsons;  and  he  then  pro- 
ceeds to  require  that  each  of  bis  sons  who  should 
be  of  full  age  within  three  months  alter  his  de- 
cease should  execute  a  release  of  all  his  claims 
and  demands  which  he  might  have  under  the 
provisions  of  the  marriage  settlement,  anil  if  his  sons 
omitted  so  to  release,  they  were  to  take  nothing  un- 
der the  will.  Well,  this  appears  to  me  clearly  to  en- 
force an  election  on  his  children.  Counsel  in  support 
of  Judge  Hargreave's  decision  have  relied  on  the  doc- 
1  trine  of  cy  pres,  a  doctrine,  no  doubt,  very  subtle  and 
1  very  ingenious;  but  that  is  a  doctrine  that  can  be 
I  carried  no  farther  than  it  ha?  becu.  We  see  it  is  very 
I  limited,  indeed,  in  its  application ;  it  is  not  applicable 
;  to  deeds,  neither  is  it  applicable  to  beqaests  of  per- 
sonal estate,  and  it  was  rejected  in  the  case  of  Sea- 
ward v.  Willi  ck  (5  Bast.  198).  It  is  then 
a  doctrine  that  should  not  be  acted  upon  without  a 
considerable  degree  of  consideration.  It  is  clear,  if 
without  the  aid  of  this  cy  pres  doctrine  we  look  to 
•the  testator,  we  find  him  endeavouring  to  put  hia 
children  in  the  same  position  over  the  Graigue  lands 
that  he  did  over  the  part  of  the  other  lands  where  he 
was  sot  lettered  with  powers,  which  were  his  own 
absolutely.  That  being  clearly  his  intention,  are  we 
to  defeat  that  intention?  be  puts  his  sons  to  elect, 
and  they  did  elect,  and  I  deny  then  that  this  will 
is  to  be  construed  by  Baying  that  you  must  read 
this  to  be  an  estate  tail.  I  assert  that  there  is  not 
a  single  case  in  the  books  where  cy  pres  has  been 
acted  upon  in  cases  of  election.  I  never  knew  of 
suoh  a  case.  The  conclusion  I  have  arrived  at  then, 
and  in  that  conclusion  the  Lord  Justice  of  Appeal 
concurs,  ingenious  and  subtle  as  all  this  reasoning 
has  been,  is,  that  it  is  a  simple,  clear,  and  plain  case 
of  election.  The  testator  has  assumed  dominion 
over  the  whole  land,  and  therefore  the  election  con- 
cludes the  matter;  and  I  shall  hold  that  Thomas 
merely  took  a  life  estate,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  and  we  must  accordingly 
reverse  the  order  of  Judge  Hargreave. 
The  Lobd  Justice  of  Appeal  concurred. 


Court  of  CJjanmrg. 

ftdporttfd  by  Oilter  J.  Burin,  Esq.,  Bmtister-at-'Lmir, 

Coopee  v.  Waere  and  others. — Jan.  19,  22. 

WiU — Erasure  of  words  in  draft — Construction 
— Equitable  estates— Statute  oj  Limitations,  s.  24. 

Testator  being  seised  of  considerable  estates  in  several 
counties  in  Ireland,  by  his  will  made  in  1830,  gave 
and  devised  to  trustees  "all  and  singular,  my  capi- 
tal and  other  messuages,  lands,  tenements,  rents,  and 
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hereditaments situate  in  the  counties  of  Mayo, 

Cork*  Louth,  Westmeath,  Sligo,"  (this  lost  county 
testator  drew  a  pen  across,  and  initialed,  yet  leaving 
the  word  quite  legible)  "Kerry  and  elsewhere  in 
Ireland;  nevertheless,  subject  to  the  several  charges 
thereon"  upon  trust  Jor  his  widow,  for  her  life, ! 
and  to  convey  ta  his  second  son  in  fee  on  her  de- 
cease "In  witness  whereof  I  have  set  my  hand 
and  seal,  this  2nd  of  August,  1820,  the  word  Sligo 
being  struck  out  before  the  execution,  and  initialed 
&y  me.**  It  was  contended  by  the  petitioner,  that 
tht  trustees  were  under  the  phrase  •'  elsewhere  in  Ire- 
land," seised  of  the  legal  estates  of  the  testator  in 
every  county  in  Ireland,  including  Sligo;  and  that 
an  adverse  possession  by  a  third  party,  of  these 
lands,  of  over  twenty  years,  running,  during  the 
lifetime  of  the  said  widow,  the  equitable  tenant  for 
life,  who  died  iu  1864,  was  not  a  bar  to  the 
equitable  tenant  in  fee,  in  remainder,  expectant  on 
the  death  of  said  equitable  tenant  for  life,  the  legal 
estate  being  in  the  trustees.  Held—  that  the  testa- 
tor had  excepted  out  of  his  devise,  his  estate  in  the 
county  of  Sligo,  and  that  the  expression  elsewhere  in 
Ireland,  must  mean  elsewhere  in  Ireland,  except  in 
Sligo,  and  that  therefore  there  was  no  devise  of  the 
Sligo  estate  to  trustees. 
The  Lord  Chancellor  (while  not  deciding  the  point) 
felt  strongly  convinced  that  the  adverse  possession  of 
those  estates  by  a  third  party,  for  over  20  years, 
would  bar  all  rights  of  the  trustees*  and  of  the 
equitable  tenants,  in  fee  in  remainder. 

The  petitioner  in  this  case  was  Edward  Henry  Cooper, 
the  eldest  son  of  Richard  Wordsworth  Cooper, 
deceased,  who  was  the  second  son  of  Edward  Synge 
Cooper,  aUo  decjased.  The  respondents  were  the 
five  daughters  and  co-heiressea  of  Edward  Joshua 
Cooper*  who  was  the  eldest  son  of  said  Edward 
Synge  Cooper;  one  of  the  said  five  daughters  was  mar- 
ried to  Arthur  B.  Warn,  and  he  was  also  a  respon- 
dent; one  Arthur  B.  Leach  was  another  respondent. 
Edward  Synge  Cooper  (the  said  grandfather  of  both 
petitioner  and  respondents)  died  in  the  year  1830; 
seised  of  considerable  freehold  estates,  some  held  in 
fee  and  others  in  quasi  fee,  &c,  also  possessed  of 
chattels  real  in  several  counties  in  Ireland;  previous 
to  his  death  he  made  hia  will,  and  he  thereby  de- 
vised to  trustees  all  his  said  lands,  tenements,  heredi- 
taments, real  and  chattel  leases,  <&c,  as  follows: — "I 
will  devise  and  direct  that  all  my  just  debts,  funeral 
and  testamentary  expenses,  and  also  the  pecuniary 
legacies,  hereinafter  by  me  bequeathed,  shall  be  paid 
as  soon  as  conveniently  may  be  after  my  decease,  out 
of  my  personal  estate*  not  specifically  hereby  be- 
queathed; and  in  case  my  personal  estate,  not  speci- 
fically bequeathed,  shall  not  be  sufficient  to  pay  the 
tame,  then  I  charge  my  retd  estates,  in  aid  of  my 
aaid  personal  estate,  with  the  payment  of  said  debts, 
legacies,  funeral  and  testamentary  expenses."  Testator 
next  proceeded  to  make  several  considerable  bequests, 
out  of  bis  personalty,  and  having  done  so  he  theu, 
turned  to  the  realty,  and  thus  went  on — "  I  hereby 
give  and  devise  unto  Charles  King  O'Hara,  and  John 
Arthur  Wynne,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  all  and  singular,  my  capital 


and   other  messuages,  lands,  tenements,  rents,  and 
hereditaments,  real  and  chattel,  lease,  estate,  what- 
soever and  wheresoever,  which  I  am  entitled  to  in 
possession,  reversion   or  remainder,  situate  in  the 
counties  of  Mayo,  Cork,  and  city  of  Dublin,  Louth, 
county  of  the  town  of  Drogheda,  Westmeath,  Sligo,  and 
Kerry,  and  elsewhere  in  Ireland.     The  word  "Sligo'* 
was  struck  out  by  the  testator's  drawing  a  line  in  ink 
across  same,but  leaving  the  word  still  legible ;  and  having 
done  so,  he  wrote  his  initials — E.  S.  C,  both  over 
and  under  the  said  word;  and  he  afterwards,  just  be* 
fore  the  attestation  clause,  noticed  that  said   word 
"  Sligo  "  was  so  struck  out  by  him  before  the  execution 
thereof.    The  will  went  on,  "  Subject,  nevertheless,  to 
the  several  contingent  charges  thereon,  or  affecting  the 
same  respectively,  or  to  affect  the  same,  under  or  by  vir- 
tue of  either  or  both  of  the  settlements  executed  by  me 
upon  the  respective   marriages  of  my  said  sons,  Ed* 
ward    Joshua    Cooper,   and    Richard    Wordsworth 
Cooper,  with  their  several  wives,  to  hold  the  same 
unto  the  said  Charles  King  O'Hara  and  John  Arthur 
Wynne,  and  the  survivor  of  them,  aud  the  heirs  and 
assigns  of  such  survivor,  whether  by  fee,  fee- farm,  or 
by  leases,  for  lives,  with  covenant  for  perpetual  re- 
newal, or  term  for  years;  but  npon  the  several  trusts, 
interests,  and  purposes  following,  that  is  to  say,  upon 
trust  during  the  life  of  my  said  wife,  to  pay  the 
rents,  issues,  and  profits  of  my  said  real  freehold,  and 
chattel  lease  unto  my  said  wife,  and  her  assigns,  for 
her  and  their  own  use  and  benefit;  and  as  for  aud 
concerning  all  my  said  real  freehold,  and  chattel  leaso 
estates,  from  and  after  the  decease  of  my  said  wife, 
subject  and  without  prejudice,  to  the  existing  and  con- 
tingent charges  thereon,  as  aforesaid,  upon  trust,  that 
then  the  said  C.  K.  O'Hara  and  John  A.  Wynne,  and  the 
survivors  of  them,  and  the  heirs  and  assigns  of  such 
survivor,  shall  and  do  stand  seised  and  entitled  and 
possessed  of  the  said  real  freehold  and  chattel  lease 
estates,  in  trust,  for  my  second  son,  the  said  Richaid 
Wordsworth  Cooper,  his  heirs  and  assigns,  for  all 
such  terms  and  tenure,  whereby  I  now  possess  and 
enjoy  the  same."      The  testator  then  gave  power  to 
the  trustees  to  make  leases  for  any  term,  or  number 
of  years,  not  exceeding  one  life,  in  being,  or  2 1  years 
in  possession,  whichever  should   last   longest;   and 
also  that  trustees  receipt  shall  be  sufficient  release, 
&c.      Power  to  trustees  to  make  renewal*  of  leases, 
&c.     He  then  appointed  his  said  wife,  Anna  Cooper, 
his  residuary  legatee;  whom  also  with  her  brother, 
Henry  Verelst,  and  hi*  said  sons  Edward  Joshua  Cooper 
and  Richard  Wordsworth  Cooper,  be  named  executrix 
and  executors  of  his  said  will,  and  the  said  will  con- 
cluded with  the  following  words — "  In  witness  whereof 
I  have,  to  this  my  will,  contained  iu  five  pages  of 
paper,  set  my  haud  aud  affixed  my  seal,  this  3rd  day 
of  August,  1830;  the  word  "  Sligo/'  in  the  33rd 
line  of  the  third  page  of  this  my  will  being  struck  out 
before  execution  and  initialled  by  me." — E.  S.  Coopeb* 
The  petition  then  stated  that  all  the  estates,  in. petition 
mentioned,  passed  under  said  will  to  said  trustees 
(Charles  King  O'Haca  and  John  Arthur  Wynne)  in 
trust  for  his  widow,  the  said  Anne  Cooper  for  life,,  and 
after  her  decease,  in  trust,  to  convey  same  to  the  said 
Richard  W.  Cooper,  and  his  heirs;  and  that  said  Ed- 
ward Joshua  Cooper  took  no  interest  therein,  as  eldest 
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son  and  heir-at-law  of  the  said  Edward  Synge 
Cooper,  or  otherwise.  After  the  death  of  tes- 
tator, his  eldest  son,  Edward  Joshua  Cooper,  entered 
into  the  receipt  of  the  rents  of  the  estate?,  in  the 
county  of  Sligo  The  petition  then  stated  that 
Richard  Wordsworth  Cooper  duly  made  his  last  *ill, 
in  writing,  bearing  date  the  3rd  of  September,  1849; 
and  that  he  thereby  bequeathed  all  the  estates, 
whereof  be  might  be  possessed  at  his  decease,  to 
trustees  npon  various  trusts,  thereiu- mentioned ;  and 
after  declaring  his  intention,  with  respect  to  his 
various  estates,  in  several  counties,  not  naming  or 
including  the  county  of  Sligo;  the  said  testator 
devised  all  the  residue  of  his  real  estates,  when- 
soever situated,  and  not  thereinbefore  devised  to 
the  petitioner, Jhis  heirs  and  assigns;  said  Richard 
Wordsworth  Cooper  died  in  March,  1850,  leaving 
petitioner,  him  surviving;  and  thereupon  petition3r 
alleged  that  the  freehold  estates  in  the  county  of 
Sligo  became  vested  in  equity  in  petitioner,  the  legal 
estates  being  in  the  trustees  of  the  will  of  testator  Ed- 
ward S.  Cooper.  Petition  then  stated  that  in  the  year 
1848,  Edward  Joshua  Cooper  brought  an  ejectment, 
for  non-payment  of  rent,  in  the  Court  of  Excheqqer, 
against  certain  defendants  on  the  said  Sligo  estates, 
and  that  a  writ  of  habere  was  duly  executed,  whereby 
Edward  Joshua  Cooper  was  put  into  possession  of  a 
considerable  portion  of  said  estates,  and  that  he  con- 
tinued in  such  possession  until  the  time  of  his  said 
death.  Leach,  one  of  the  respondents  in  this  suit, 
had  a  conveyance  of  a  portion  of  the  Sligo  estate  made 
to  him  by  indenture  of  1 3th  of  December,  1862. 
On  the  23rd  of  August,  1863,  Edward  Joshua  Cooper 
died  intestate,  and  without  male  issue,  whereon  his 
four  said  daughters,  one  of  whom  was  the  wife  of  the 
respondent  Warre,  entered  into  possession  of  said 
estates  as  co-heiresses  at  law.  Ou  the  17th  of  No 
vember,  1864,  Anne  Cooper,  the  wife  of  Edward 
Synge  Cooper  died,  whereupon  petitioner  insisted  he 
was  entitled  in  equity  to  the  possession  of  the  said 
leasehold  interest  under  the  trusts  of  the  will  of  Ed- 
ward Synge  Cooper.  The  respondents  in  their 
answering  affidavit  submitted  their  case  to  the 
Court  namely,  that  upon  the  death  of  Edward  Joshua 
Cooper  the  legal  or  equitable  estate  vested  in  the  peti- 
tioner's father,  Edward  Joshua  Cooper. 

Brewster,  Q.C.,  with  Wan  en,  Q.C.,  and  William 
Fetherstone  H.  appeared  in  support  of  the  petition.  — 
Two  points  present  themselves  here  for  the  con- 
sideration of  the  Court.  The  first  on  the  construction 
of  the  will.  Second  on  the  Statute  of  Limitations. 
Now  the  first  point  is  one  of  the  greatest  importance, 
aud  to  that  first  the  consideration  of  the  Court  is  in- 
vited. The  interest,  the  subject  of  controversy  here, 
is  a  lease  for  lives  made  to  Edward  Synge  Cooper, 
which  lease  has  been  regularly  renewed.  Now  the  first 
question  turns  npon  this,  whether  you  must  interpolate 
after  the  words  "  elsewhere  in  Ireland  "  the  additional 
word  •*  except  Sligo."  But  has  the  Court  the  power 
so  to  do?  has  it  the  power  of  adding  to  a  will  words 
that  are  not  contained  therein?  Testator  in  effect, 
and  not  only  in  effect  bnt  actually,  says  he  charges 
every  part  of  land  he  has  all  over  Ireland  with  bis 
debts,  &c.  The  case  of  Magrath  v.  Montgomery  (3 
Ir.  Jur.f  N.S.,  102),  which  may  be  relied  npon  on  the 


other  side  is  not  at  all  a  case  in  point,  as 
against  as ;  there,  two  townlands  were  devised  nomina- 
tim  one  to  the  eldest  son,  and  the  testator  in  devis- 
ing the  other  townland  to  his  other  son,  omitted  to 
mention  the  name  of  the  only  other  townland  he  had 
to  devise:  that  is  not  a  parallel  case  to  the  present, 
where  the  name  of  one  county  is  omitted  in  a  list  of 
names  of  the  said  counties  where  testator  had  property, 
as  in  this  particular  will.  There  is  no  question  whateve 
about  this  that  if  the  word  "  Sligo  "did  not  appear  at 
all  in  the  will  the  Sligo  estates  would  follow  the 
limitations  in  the  willas  the  other  estates;  the  expres- 
sion "  elsewhere  in  Ireland  "  being  large  enough  to 
carry  them.  We  contend  that  striking  out  this  word 
"  Sligo "  amonnts  to  an  actual  omission  thereof:  in 
truth  as  if  it  had  never  appeared  at  all  on  the  face  of 
this  instrument.  That  being  so,  then  the  property 
in  the  counties  specified  and  not  specified  pass. 
And  here,  lest  there  should  be  any  mistake,  he  over- 
rides all  by  the  most  comprehensive  expression  he 
could  use,  •'  elsewhere  in  Ireland;"  they  then  ask 
you  first  to  hold  that  the  word  "  Sligo  "  was  to  be 
omitted  before  "  elsewhere,"  and  in  the  next  breath 
that  you  interpolate  "  except  Sligo  "  after  "  else- 
where." Sheav  Boschetti  (18  Beav.  325)  was  where 
the  testator  cancelled  -certain  words  by  drawing  his 
pen  through  them,  and  it  was  there  held  that  the 
words  did  not  remain  after  cancellation,  and  that 
the  limitation  iu  the  subsequent  portion  of  the  will 
remained  unaltered.  [The  Lord  Chancellor. — Is  not 
this  a  case  of  revocation  ?]  No,  there  is  nothing  to 
revoke,  we  must  look  at  this  will  as  if  the  word 
Sligo  was  not  in  it  at  all;  and  the  term  elsewhere 
carries  with  it  all  the  estates  not  named  in  the  will. 
The  expression  "Hsewhere"  prevents  a  man  dying 
intestate  as  to  his  lands  in  that  county;  and  it  is  at 
all  events  a  residuary  devise.  The  next  question  is 
on  the  Statute  of  Limitations.  Now  before  we  come 
to  deal  with  what  the  law  is,  we  must  see  what  it 
was  before  the  3  &  4  Wm.  IV.  chap.  27,  the  Statute 
of  Limitations.  Before  that  time  there  was  no  statu- 
table law  in  cases  of  equitable  estates. — Watlington 
v.  Williamson  (Barnadiston,  270)  is  a  case  on  how 
far  the  £ftilute  of  Limitations  is  a  good  plea  to  a  bill 
in  a  Court  of  Equity.  The  Statute  of  Limitations  is 
no  defence  whatever  when  there  are  trustees  who  have 
in  them  the  legal  estate.  Oar  rights  here  only  accrued 
in  1864,  at  the  death  of  Edward  Synge  Cooper 
and  our  rights  cannot  be  prejudiced  by  anything  that 
has  occured  during  the  life  time  of  the  equitable 
tenant  for  life.  If  the  trustees  permit  an  adverse  pos- 
session by  a  third  party,  such  adverse  possession  can- 
not affect  the  rights  of  the  remainderman,  that  is,  affect 
our  rights  when  they  arise,  and  if  the  trustees  do  make 
a  conveyance,  they  to  whom  such  conveyance  is 
made  will  be  held  to  be  trustees. — Life  Association  of 
Scotland  v.  Speddal  (3  De  Gex.  Fish.  &  Jones  58), 
where  it  is  laid  down  that  a  cestui  que  trust  will  not 
be  held  to  have  sanctioned  a  breach  of  trnst  merely 
on  the  ground  that  while  bis  interest  is  reversionary 
he  knew  of  the  breach  of  trust  and  did  not  iuterfere. 
[The  Lord  Chancellor.— \f  a  trustee  permit  a  party 
to  remain  in  possession,  in  adverse  possession  for 
forty  or  sixty  years  if  the  cestui  que  trust  tenant  for 
life  so  long  lives,  is  not  that  the  same  as  if  the  tros* 
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toes  made  a  conveyance  to  the  party  in  adverse  pos- 
session?] No  true!  arose  for  us,  the  tenant  is  re- 
mainder until  after  the  cessation  of  the  previous 
life  estate.  [The  Lord  CfoaesOor.— 9oppoae  the 
tenant  for  life  lived  as  tag  as  old  Parr,  to  200  yean, 
an  I  called  on  to  decide  that  a  conveyance  will  not 
be  presumed  to  have  been  made  by  the  owner  of  the 
legal  estate?]  At  law  the  legal  estate  of  the  tenant 
in  tajl  cannot  be  prejudiced  by  any  act  of  the  tenant 
for  life,  and  equity  follows  law,  so  the  equitable  tenant 
in  tail  can  not  have  his  rights  destroyed  by  the  equi- 
table tenant  for  Wfo.—Duke  of  Leeds  v.  Earl  of 
Amerst  (»  Phillips  126);  Browne  v.  The  Bishop  of 
Cork  (1  Dr.  and  Walsh,  700),  and  it  is  laid  down  in 
Raferty  v.  King  (1  Keene,  601 )  that  time  will  not 
ran  against  a  remainderman  during  the  con  tin  nance 
of  the  life  estate.  .Mr.  Leach,  it  is  perfectly  true, 
purchased  lor  value  those  lands,  and  he  says  he  did 
not  make  any  searches.  Now  hie  purchasing  as  he 
did  can  not  in  the  slightest  prejudice  our  right.  In 
Jhffertg  v.  King,  just  last  cited,  page  617,  Lord 
longdate  thas  expresses  himself—"  If  a  mortgagee 
eaters  not  in  his  character  of  mortgagee  only,  but  as 
purchaser  of  the  eqaky  of  redemption,  he  must  look 
to  the  title  of  the  vender,  and  to  the  validity  of  the 
conveyance  betakes;  and  if  the  conveyance  be  such 
as  in  law  or  ia  equity  only  gives  for  his  benefit  the 
estate  of  a  tenant  for  life,  be  takes  that  estate  subject 
to  the  dudes  which  are  attached  to  it  in  the  relation 
which  subsists  between  the  tenant  for  life  and  the 
remainderman." 

Frederidt  Walsh  Q.C.,  with  Chattertoti,  Q.C., 
aad  Dames  were  heard  for  the  respondent  Warre. — 
With  respect  to  the  erasure  of  the  word  Sligb.  If*  a 
testator  draws  a  pen-  over  part  of  a  will  only,  a  revo- 
cation is  effected  pro  tanlo,  and1  the  unoblrteiwted  por^ 
tfon*  remains  in  force— &***  v.  /Shaton  (Oowp.  842) 
Larkia  *  Larkin  (3  Bos.  &  P.  16).  The  veiy 
striking  otft  of  the  word  M  Sligo  "  shews  that  the  in- 
tention of  the  testa  tot*  was  to  except  his  estates  in  that 
county  from-tbe  cOurse-be  destined  for  bis  estates  in  the 
other  counties.  It  was  held  in  Strickland  v.  Maxwell 
(2  Crompfc  cVMee?.  539),  that  the  words  struck  out 
aright  be  looked  at  to  shew1  what  the  intention  of  the 
testator  was.  the  next  point  to  be  considered  is  the 
Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  and  its 
reference  to- the  case  now  in  hand.  The  second  and 
third  sections  of  that  statute  are  conversant  with  le- 
gal rights,  white  the  24th  section  deals- with  the  limi- 
tation of  time  as  to  suits  in  equity.  An  equitable 
dafa>  to  lands  couM  never  have  been  preferred  after 
the  lapse  of  twenty  years.  Here  there  was  an 
outetaaowtg  trust  estate—the  fee  was  in  the  trustees; 
if  they  were  guilty  of  laches  In  not  protecting  the  in- 
terests of  the  cestui  que  trust,  it  was  open  to  the  cestui 
eve  trust  to  change  his  trustees;  that  was  not  don* 
and  are  we  now  to  be  told;  after  over  thirty  years, 
that  the  Statute  of  Limitations  is  no  bar  to  this  eject- 
ment? 

Jfoy,  Q.C.,  appeared  for  Mr.  Leach.— Mr,  Leach  is  a 
puebaser  for  value.  In  Voire  v.  Beardshtm  (1  Ch. 
Oases,  39),  it  is  laid  down  that  "  Where,  though  the 
legal  estate  of  a  copyhold  was  outstanding  in  a  trus- 
tee, the  owner  of  the  equitable  estate  having  acqui- 
«tced  for  twenty  years  m  the  adverse  possession  of 


the  person  to  whom  the  estate  was  by  mistake  sop* 
posed  to  belong,  was  held  to  be  barred  in  equity,  by 
analogy  to  the  statute  though  it  was  clear  he  would 
have  been  entitled  to  it  had  the  suit  been  instituted 
before  the  20  years  had  elapsed.9'  And  so  in  The 
Marquis  of  CholmondeUy  v.  Lord  Clinton  (2  Jacob 
and  Walk.  175),  Lord  Eldon  says  that  "  the  lache* 
and  non  claim  of  the  rightful  owner  of  an  equi- 
table estate  for  a  period  of  twenty  years  (supposing 
the  case  of  one  who  must  within  that  period  have 
made  his  claim  in  a  Court  of  Law  had  it  been  a  legal 
estate,)  nnder  no  disability,  aad  where  there  has  been 
no  fraud,  will  constitute  a  bar  to  equitable  relief,  by 
analogy  to  the  Statute  of  Limitations,  if  daring-  all 
that  period  the  possession  has  been  held  nnder  a  claim 
unequivocally  adverse,  where  the  same  h  uniformly 
treated  as  belonging  to  the  claimant  in  possession.'* 
Now  it  cannot  be  contended  that  the  estate  here  devised 
to  the  trustees  has  been  barred  and  extinguished  al- 
together, and  oar  proposition  is,  that  if  the  estate  of 
the  trustees  is  barred,  so  also  is  that  of  cestui  que 
trusts.— Melting  v.  Leak  (16  C.  D.  652).  The  lan- 
guage of  Lord  St.  Leonards 'is  very  strong  on  this 
point;  he  says  in  his  book  on  Vendors  and  Purchasers; 
13th  edit,  p*  397,  that  "  a  cestui  que  trust,  although 
far  a  Hmvted  interest  not  in  possession,  but  in  law* 
acting  as  bailiff  or  agent  of  the  trustees,  who  allowed 
hint  to  act  as  owner,  cannot  be  deemed  to  be  a  tenant 
at  will  of  his  trustees  so  as  to  save  time;  and  the] 
possession  of  a  third  person,  although  obtained  front 
the  cestui  que  trust,  may,  by  possession  for  twenty1 
years  without  payment  of  rent  or  acknowledgment, 
give  to  him  a  title  against  both  the  trustees  and  that 
cestui  que  trust." 

The  Lord  Chancellor The    question   in  this 

case  is  one  of  construction  of  the  will  of  Mr.  E.  Synge 
Cooper,  and  it  is  contended  by  the  petitioner  that  the 
devise  of  all  his  lands  in  the  several  counties  he  enu- 
merates, (one  of  which  counties  be  afterwards  erases,) 
and  "  elsewhere  in  Ireland  "  is  sufficient  to  carry  to  his 
devisees  aHlhis  estates  even  in  that  county,  the  name  of 
which  county  he  bad  already  erased;  The  first  question 
then  is,  what  is  the  construction  of  this  will? 
Well,  the  opinion  I  have  arrived  at  on  the  construction 
of  this  word  "  elsewhere,"  taken  in  connection  with 
the  previous  erasure,  will  pat  a.  stop  to  any  decision 
of  this  other  question,  however  nice,  on  {he 
Statute  of  Limitations:  Now  the'  testator  first' 
strikes  out  "Sli^o,"  and  he  actually  writes  his 
initials  both  over  and  under  the  word  so  erased;  and 
at  the  end  of  bis  will,  at  the  last  clause,  he  notices 
that  he  had  so  struck  out  the  word  "  Slrgo,"  and  he 
tefls  the  very  page  and-  line  where  the  erasure  is,  and 
he  also  notices  that  snch  erasure  was  initialled  by 
him.  I,  then,  am  clearly  of  opinion  that  the  testator 
did  not  mean  his  estates'  in  Slrgo  to  pass  under 
the  expression  ••  elsewhere  in  Ireland:"  In  Ganm 
v.  Gregory  (3  De  Gex  M>ff.  8c  Gord.  780)* 
Lord  Cranworth  said-  that  the  meaning  of  lines 
drawn  threngb  a  word,  uwas  that  what  the  tes- 
tator had  intended  as  to  giving  legacies  over  which 
the  Hues  I  ad  been  drawn,  had  ceased  to  be  his  iuten- 
tion,  and  he  therefore  placed  the  Hues,  there  to  show 
thi^y  that  hv)  meant  to  strike  out  the  legacies."  Clearly 
the  testator's  intention  then  was  to  oxcept  Sligo.     It 
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does  certainly  appear  to  roe  that  this  is  the  common 
sense  view  of  the  case.  I  am  told  by  the 
counsel  for  the  petitioner  that  I  mast  add  words 
to  the  will — tjiat  I  must  add  after  the  term  "  else- 
where in  Ireland  "  the  two  words  "  except  Sligo." 
Suppose  I  do — why,  words  are  added  frequently  in 
this  Court — not  alone  words,  bat  sentences.  We 
also  strike  out  words,  and  we  also  substitute  others, 
and  we  are  not  to  be  terrified  by  saying  we 
are  to  add  words  here  to  this  will.  It  ap- 
pears to  me,  then,  that  the  words  "  elsewhere  in 
Ireland  "  does  not  carry  any  lands  in  the  County  of 
Sligo.  I  then  think  that  the  testator  did  ex- 
cept Sligo — that  is  the  common  sense  view,  at  all 
events,  to  take  of  the  case,  and  the  trustees  therefore 
never  had  any  estate  in  the  Sligo  estates,  and  thai 
being  so,  I  have  no  question  to  decide  on  the 
24th  section  of  the  Statute  of  Limitations ;  it  would 
be  otherwise,  of  course,  had  I  been  of  opinion 
that  the  Sligo  estates  were  vested  in  the  trus- 
tees. I  must,  however,  say  that  I  have  formed 
a  strong  opinion  on  this  portion  of  the  case.  There 
is  not,  in  my  mind  a  doubt  but  that  if  the 
trustees  had  the  legal  estate  in  them,  the  Sta- 
tute of  Limitations  would  apply,  and  that  if  the 
trustees  here  suffered  an  adverse  possession  for  twenty 
years,  I  am  clearly  of  opinion  that  the  Statute  of 
Limitations  would  be  a  bar  to  the  trustees,  and  also 
to  the  cestui  que  trust  Assuming  that  the  trustees 
had  the  legal  estate  in  them,  they  then  had  the  fee  at 
law,  and  clearly  an  adverse  possession  of  twenty  years 
would  be  a  bar  to  their  claim,  and  not  alone  to  their 
claims  but  to  to  the  cestui  que  trusts.  I  feel  bound 
to  dismiss  the  petition  with  costs. 


Court  of  tfaeeti'*  J&t\\t% 

Reported  by  William  Woodlock,  Eaq.  BwrisUr-at-Law. 

Griffin,  appellant;  Malcolmson,  respondent. — 
Nov.  10,  1865. 

Fishery — "  Land  adjoining  n — Partners — License. 

A  being  seised  of  lands  under  a  lease  for  lives,  ob- 
tained from  his  landlord  in  1843  a  license  to  erect 
a  weir  upon  said  lands.  He  being  in  occupation, 
erected  the  weir,  which  was  fished  by  him  and  B. 
as  partners  down  to  the  period  of  the  inquiry  by 
the  Commissioners  in  1864.  In  1852  A.  surren- 
dered the  lands  to  his  landlord,  who  %n  1857  exe- 
cuted an  agreement  for  a  lease  of  them  to  B.for 
21  years,  and  a  life  concurrent,  under  which 
agreement  B.  was  in  possession  of  then*  in  1862. 
The  Commissioners  having  ordered  the  weir  to  be 
abated,  and  A.  and  B.  having  respectively  appealed, 
the  decision  of  the  Commissioners  was  upJteldupon 
the  appeal  of  B. 

Appeal  from  a  decision  of  the  Fishery  Commissioners, 
ordering  the  abatement  of  the  weir  mentioned  in  the  case. 
Upon  the  hearing  below,  it  was  insisted  on  behalf  of 


the  appellant,  Patrick  Griffin,  that  he  had  a  right  to 
maintain  and  use  said  weir,  or  fixed  net,  under  the 
19th  section  of  the  5th  and  6th  Victoria,  chap.  106, 
by  reason  of  same  being  erected  on  or  attached  to  a 
part  of  the  shore,  adjoining  lands  held  and  occupied  by 
him  as  tenant  for  lives  determinable,  at  the  time  of  first 
erecting  such  weir  or  net,  and  of  same  having  been 
so  erected  with  the  previous  consent,  in  writing,  of 
Robert  Royse,  who  was  then  the  lessor,  seised  of  the 
rent  and  reversion  in  said  lands.  It  appeared  that 
said  weir  was  a  Scotch  weir,  sitnated  adjacent  to  the 
lands  of  Carrowbanebeg,  herein-after  mentioned;  and 
that  by  indenture  bearing  date  the  5  th  of  November, 
1795,  Robert  Royse,  the  owner  in  fee  of  the  lands  herein- 
after mentioued,  demised  to  James  Griffin,  the  grand- 
father  of  the  appellant,  Patrick,  that  part  of  the  lands 
of  Carrowbanebeg,  then  in  the  possession  of  the  said 
James  Griffin,  with  the  rights,  members,  and  appur- 
tenances, at  the  yearly  rent  of  £45  Os.  7£d.,  for  3 
lives,  one  of  whom,  Garrett  Barry,  lived  until  the 
year  1854.  In  the  year  1843  the  interest  iu 
said  lauds,  under  said  lease,  had  become  vested  in 
the  appellant,  Patrick;  but  the  lands  were  then  in 
the  occupation  of  one  of  his  tenants  at  a  yearly  rent. 
In  the  beginning  of  the  year  1843  the  appellant, 
Patrick,  appliod  to  the  said  Robert  Royse,  for  liberty 
to  erect  a  weir  on  the  shore,  adjaceut  to  said  lands, 
to  satisfy  the  requirements  of  the  19th  section  of  said 
statute;  and  the  said  Robert  Royse,  with  that 
intention!  gave  to  the  appellant  a  letter  in  these 
words: — 

Dear  Sir — "I  am  satisfied  with  your  proposal  for 
the  Fishery  on  the  Shannon,  at  the  yearly  rent   of 
£10,  to  commence  on  the  21st  day  of  January,  1843." 
This  the  Commissioners  considered  to  be  a  suffi- 
cient consent  to  the  appellant,  Patrick,  to  erect  a  weir 
adjacent  to  said  lands,  to  satisfy  the  requirements  of 
the  said  19th  section.     It  appeared  that  shortly  after 
getting  such  consent,  the  appellaut,  Patrick,  got  np 
said  lands  from  the  teuant,  and  went  into  the  occupa- 
tion thereof,  and  immediately  erected  the    weir,  the 
subject  of  this  appeal;  aud  from  its  erection  to  the 
present  time,    tho    weir    was    continuously  fisned. 
The  said  appellant,  Patrick,  continued  in  the  occu- 
pation of  the  lands,  until  the  year   1850  or   1851, 
when  be  set  them,  for  one  year,  to  John  Griffin,  a 
very  distant    connection.      In   1854    the  last  life 
expired,  as  already  stated;  but  previously,  in  1852, 
the  appellant,  Patrick  Griffin,  surrendered  the  lands 
to  Robert  Royse.     In  1857  Mr.  Royse  gave  17  acres 
of  the  lands  to  John  Griffin,  under  an  agreement  bear* 
ing  date  the  17th  day  of  January,  to  give  him  a  lease 
of  same,  at  the  yearly  rent  of  £25,  commencing  from 
26th  March,  1859*  for  a  term  of  21  years  and  the 
life  of  said  Jehu  Griffin,  concurrent,  at  whatever  time 
the  said  Robert  Royse  should  have  power  to  make  good 
said  term,  and  said  John  was  ever  since  in  occupation 
of  said  lands,  being  the  lands  adjaceut  to  the  said 
weir  or  fishery.      The  appellant,  Patrick,  had  not 
since  had  possession  of  or  any  interest  in  any  part 
of  said  lands,  but  he  continued   to  hold  the  fishery 
under    the    said    letter,    and    had   paid    the    rent 
therein  mentioned.      It  appeared  also  that  from  tho 
vear  1842  the  said  John  had  fished  the  fishery  for 
the  appellant,  Patrick,  and  he  continued  to  do  so 
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after  he  had  got  posession  of  the  land  op  to   the  time 
of  the  inquiry,  the  arrangement  between  them  during 
Patrick's  and  John's  ten«jicy,  respectively,  of  the  lands 
being  that  the  said  JLohn  should,  out  of  the  produce 
of  the  weir,  pay  for  poles,  nets,  and  everything  re- 
quired;   and  after  so  doing,  that  he  and  appellant 
should  divide  the  remainder  between  them.      Upon 
this  evidence  it  was  contended,  on  behalf  of  the  ap- 
pellant, that  the  appellant  and  John  Griffin  should  be 
considered  to  be  partners  in  said  weir  and  fishery,  and 
that  John's  occupation  of  the  said  lands  with  the  said 
consent  to  erect  the  weir  given  to  the  said  Patrick,  was 
sufficient  under  the  19th  section,  to  entitle  the  said 
Patrick  to  maintain  and  use  said  weir.      Bat  the 
Commissioners  decided  that  it  w  as  not  so,  inasmuch  as 
though  it  could  be  held  that  Patrick  and  John  were 
partners  in  the  weir,  they  were  not  partners  in  the 
land,  and  therefore  the  appellant,  Patrick,  held  no 
land  adjacent  to  the  shore  on  which  the  net  was 
erected,  and  had  failed  to  establish  a  title  to  maintain 
and  use  said  weir  under  said  1 9th  section.       It  was 
then  insisted  on  behalf  of  the  said  John  Griffin,  that 
he  had  a  right,  under  said  19th  section,  to  maintain 
and  use  said  weir;  and  the  Commissioners  proceeded 
to  inquire  into  the  said  claim  under  a  summons  simi- 
lar to  that  set  out  in  the  preceding  case ;  and  they 
accepted  the  evidence  in  this  case,  so  far  as  it  applie, 
in  addition  to  the  evidence  then  given.      It  was  pro- 
Ted  that  accounts  used  to   be  settled   between  the 
appellants,  John  Griffin   and   Patrick  Griffin  about 
twice  a  year,  and  the  profits  divided;  that  the  weir  was 
fished  by  them  in  conjunction  in  the  year  1862,  and 
an  account  was  settled,  and  each  of  them  took  half 
the  profits;  that  a  Mr.  Browne  kept  the  accounts  of 
the  fishery,  or  the  materials,  and  expenses,  and  gave 
it  to  John  Griffin ;  but  he  stated  that  he  did  not  keep 
any  accounts  between  Patrick  and  John,  but  that  he 
kept  what  he  called  a  partnership  account,  but  gave 
no  explanation  of  the  meaning  that  he  attached   to 
that  term;    that  there    was    no  written    agreement 
between  Patiick  and  John ;  and  that  in  1862  John  paid 
the  license  and  managed  the  fishery;  and  that  Pa- 
trick Griffin  lived  a  distance  away  from  the  weir,  and 
paid  Mr.  Royse  the  rent,  and  John  paid  or  allowed 
Patrick  his  share ;  that  John  paid  for  pole3,  nets, 
and  all  expenses,  and  charged  them  against  the  gross 
receipts  or  profits  of  the  salmon,  and  divided  the  re- 
mainder.     There  was  also   produced  and  given  in 
evidence,  an  indenture  bearing  date  the  27th  day  of 
August,  1722,  whereby  Nicholas  Bourke  conveyed  to 
Henry  Royse,  in  fee,  the  townlands  and  tenements  of 
Carrigb  me,  with  all  buildings,  meadows,   pastures, 
feedings,    bogs,    commons,   royalties,  fishings,  milh, 
mill    seats,    waters,    watercourses,    and    all    other 
rights,    privileges,    advantages,   and   appurtenances 
to   the   said   town   and  lands   belonging.     The  in- 
terest  of  the  said   Henry  Royse  became  vested  in 
said  Robert  Royse,     Evidence  was  also  given  which 
satisfied   the    Commissioners  that    said    weir    was 
sot  injurious  to  navigation  or  to  the  public  right 
of  fishing.     Upon  the  above  evidence  the  majority  of 
the  Commissioners  held  that  the  appellant,  John,  had 
failed  to  establish  a  title  under  the  19th  section,  to 
maintain  and  use  said  weir  upon  the  grouuds,  first,  that 
Paik.  Griffin,  and  not  the  appellant,  uiadthe  person,  who 


in  the  year  1 862,  and  previous  and  subsequent  thereto, 
fixed  and  erected  the  weir,  within  the  true  meaning 
of  the  5  th  and  6th  Vict.  cap.  106;  and  that  John 
was  not  his  partner  in  the  weir;  secondly — that 
the  appellant  had  not  any  consent,  in  writing,  from 
the  chief  landlord  or  lessor,  to  erect  same.  But  the 
legal  Commissioner  contended  that  under  the  circum- 
stances above  stated,  the  consent  given  to  the  said 
Patrick  enured  for  the  benefit  of  the  said  John ;  and 
that  the  said  John  being  in  occupation  of  the  land, 
had  therefore  established  a  title  under  the  said  19th 
section,  to  maintain  and  use  said  weir.  The  said 
weir  was  ordered  to  be  abated  and  removed. 

Chatterton,  Q.O,  Tandy  and  O'LoghUn  for  the 
appellants. 

Longfield,  Q.C.,  Shaw,  Q.C.,  and  Barry,  Q.C., 
for  the  respondents. 

Lefrot,  C.J. — The  Court  is  of  opinion  that  the 
weir  m  this  case  should  be  sustained,  and,  therefore, 
that  the  order  of  the  majority  of  the  Fishery  Com- 
missioners should  be  reversed.  I  confess  that  I  was 
for  some  time  disposed  to  take  a  different  view  of 
the  case,  but,  upon  conferring  with  my  brethren,  they 
have  shaken  the  opinion  I  was  so  disposed  to  form  so 
much  that  I  would  not  feel  myself  justified  in  differing 
from  them.  The  decision  of  the  Commissioners  must 
be  reversed. 

O'Brien,  J. — I  shall  adopt  what  I  have  already 
thrown  out  in  the  course  of  the  arguments,  and  very 
shortly  state  why  I  think  that  this  weir  should  be 
sustained  and  the  order  below  reversed.  I  think  that 
Mr.  Longfield,  in  his  very  able  argument,  most 
properly  admitted  that,  in  1857*  when  the  new  lease 
was  made  to  John  Griffin,  this  weir  was  legal;  and 
what  is  the  present  state  of  facts?  The  lease  so 
made  is  still  subsisting;  John  Griffin  is  still  in 
possession  of  the  land  adjoining,  and  has  fished  the 
weir  ever  since.  Although  he  did  not  take  out  the 
original  license  to  fish,  it  appears  most  distinctly  that 
by  some  arrangement  or  partnership,  as  it  was  called, 
he  is  the  person  who  has  always  fished  the  weir. 
The  man  who  has  thus  used  this  weir  from  1857  ia 
the  person  we  find  in  occupation  of  the  adjoining 
land  under  a  lease;  and  without  further  going  into 
the  general  case,  I  feel  that  the  very  short  and  simple 
view  of  it  enables  us  to  sustain  the  legal  right  of  this 
party.  We  are  fully  authorised,  I  think,  in  maintain- 
ing the  weir  ordered  b>  the  majority  of  the  Commis- 
sioners to  be  abated  upon  John  Griffin's  appeal,  and 
we  will  make  an  order  accordingly. 

Hates,  J I  wa3  much  taken  with  the  able  argu- 
ment of  Mr.  Longfield,  and  for  some  time  incliued  to  go 
with  him ;  but  I  am  very  willing  now  to  yield  my 
opinion  upon  considering  the  way  in  which  the  case 
has  been  so  clearly  and  so  simplf  put  by  my  brother 
O'Brien.  I  entirely  concur  in  the  view  put  forward 
by  him,  that  the  appeal  in  this  case  must  be  allowed, 
and  the  decision  of  the  Commissioners,  or  rather  of 
the  majority  of  them,  so  far  as  John  Griffin  is  con- 
cerned, must  be  reversed. 

Fitzgerald,  J. — I  am  most  happy  to  be  able  to 
agree  with  the  other  members  of  the  Court,  and  to 
take  the  view  adopted  by  the  learned  third  Commis- 
sioner, who  differed  from  his  brother  Commissioners.  ^  I 
think  that  this  weir  was  legally  erected  and  usel  in 
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186*2,  and  should  therefore  be  maintained.     I  confess 
that  I  would  have  been  struck  by  Mr.  Longfield'* 
very  able  argument  if  it  had  not  been  so  ably  an 
Swered.     This  weir  must  be  upheld. 

Lefrot,  O.J. — The  able  argument  of  Mr.  Longfield 
pressed  my  mind  so  strongly  and  powerfully,  that,  I 
Confess,  until  I  conferred  with  my  learned  brethren,  I 
was  rather  disposed  to  concur  with  the  order  of  the 
Commissioners,  but  where  the  opinion  of  the  Fishery 
Commissioners  was  a  divided  one,  and  the  majority 
Of  the  Court  bad  no  hesitation  in  concurring  witjb 
the  opinion  of  the  dissenting  Commissioner  (Mr.  W. 
O'Connor  Morris),  I  felt  that  I  could  not  refuse  to 
uphold  this  view. 

An  order  was  then  formally  made,  allowing  the 
appeal  of  John  Griffin,  and  reversing  the  order  of  the 
Fishery  Commissioners  bo  far  as  it  was  concerned. 


Lord  Mooteaolb,  appellant;  Maloomson,  respon- 
dest.—Nov.  13,  17,  1865. 

Several  fishery— St.  5  £  6  Vict.  c.  106,  s.  19— 
Meaning  qf  word  "land" — Nuisance  to  public 
right  of  fishing. 

Facts  Jound  by  the  Commissioners  of  Fisheries  held 
not  to  amount  to  sufficient  evidence  of  the  existence 
of  a  several  fishery. 

A  weir,  which  is  a  common  nuisance  to  the  public 
right  of  fishing,  is  illegal:  but  there  cannot  be  an 
interference  with  the  public  right  of  fishing,  in  a 
place  where  the  public  cannot  4  cerctse  the  privilege 
of  fishing. 

It  is  not  necessary  that  land  should  be  arable  or  pas- 
ture land  to  meet  the  requirements  ofs.  Id  of  5  &  6 
Vict,  c  106. 

This  was  an  appeal  from  the  decision  of  the  Fishery 
Commissioners  abating  certain  weirs  of  the  appellant 
which  the  appellant  iusisted  on  his  right  to  maintain 
under  section  18  of  st.  5  &  6  Vict,  c  106  by  reason 
of  their  being  erected  within  the  limits  of  a  several 
fishery  to  which  the  appellant  claimed  to  be  entitled, 
and  also  under  s.  19  of  the  same  statute,  as  being  the 
occupier  of  "  land  adjoining  the  shore  "  as  tenant  in 
fee  simple.  The  case  stated  by  the  Commissioners 
set  out  the  facts  as  follows : — The  weirs  in  this  case 
are  four  in  number,  and  are  Scotch  weirs  placed  in 
the  estuary  of  the  River  Shannon,  near  the  lands  of 
Mount  Trenchard  and  Foynes  Island.  They  are 
called  through  the  case  the  North  Island  Weir,  which 
is  placed  at  the  Northern  point  of  Foyne's  Island ; 
the  South  Island  weir,  which  is  at  the  Southern  point 
of  said  island;  the  Durnish  weir,  which  is  situated, 
near  Durnish  point  on  the  shore  between  the  said 
point  and  Foynes  Island;  and  Mount  Trenchard  Weir, 
which  is  situated  on  the  shore  under  Mount  Trenchard 
House.  None  of  these  weirs,  except  the  Dnrnisb 
weir,  are  marked  upon  the  ordnance  survey,  but  a 
map  was  used  on  behalf  of  appellant  at  the  inquiry, 
to  which  the  Commissioners  referred,  on  which  the  sites 
of  the  weirs  were  shown,  aud  they  were  marked  Xo.  1, 


2, 3,  and  5  respectively.  The  appellant  made  common 
title  under  the  18th  section  to  said  weirs,  and  produced, 
and  gave  iu  evidence, — first,  a  copy  ofietters  patent 
of  20th  Jane,  10  James,  (1612,)  whereby  King 
James  I.  granted  to  Francis  Trenchard,  his  heirs  aud 
assigns,  "  the  castle, towns, lands  of  (i/iteratta)Cappagh. 
with  the  apportionments  in  the  County  of  Limerick," 
and  "  also  the  castle  and  bland  of  Foynes,  and  the . 
island  of  Durnish,  situated  in  the  county  of  Limerick," 
and  all  and  singular  (inter  alia)  "  islands,  waters, 
water  courses,  fishing*,  grinding*,  warrens,  waifs, 
strays,  deodauds,  royalties  wha:  soever,  situate,  lying, 
and  being  or  arising  in  or  within  the  castle,  islands, 
places  or  hamlets  aforesaid;  or  within  any  parcel  of 
them  to  the  aforesaid  castles,  townlands,  lands,  tene- 
ments, aud  other  the  premises  thereby  given  belonging, 
a  *  fully  and  freely  as  the  said  premises  came  or  ought 
to  have  coait  to  the  hands  of  the  said  King,  or  to 
the  hands  of  any  of  his  progenitors  or  predecessors, 
kings  or  queons  of  England,  by  reason  of  any  attainder, 
forfeiture,  or  by  reason  of  any  gift,  grant,  surrender, 
or  release;  or  by  reason  of  the  suppression,  relinquish- 
ing or  dissolution  of  any  abbey,  monastery,  or  other 
religious  house,  to  hold  said  castles,  wastes,  waters, 
islauds,  fishings,"  &c,  to  the  said  Francis  Trenchard. 
his  heirs  and  assigns,  paying  the  yearly  rent  of 
£50  3s.  6d.  It  was  admitted  upon  the  said  inquiry 
that  the  appellant  is  entitled  in  fee  to  the  lands  and 
islands  granted  by  said  letters  pateut ;  and  it  appeared 
that  the  lands  called  Cappagh  therein  are  now  called 
and  known  as  Mount  Trenchard,  of  which  the  appel- 
lant is  in  the  occupation,  and  that  they  are  situated 
opposite,  and  adjacent  to  the  Monnt  Trenchard  weir 
(No.  5),  but  he  was  not  in  the  occupation  of  the  arable 
I  land  opposite  or  adjacent  to  the  other  weirs.  The  ap- 
I  pellant  also  produced  and  gave  in  evidence  a  lease 
bearing  date  the  22nd  day  of  September,  1812, 
whereby  after  reciting  a  proposal  of  one  Vere  Hunt, 
then  deceased,  bearing  date  the  25th  of  March.  1773, 
by  which  the  said  Vere  Hunt  proposed  and  promised 
to  pay  to  the  Right  Honorable  Henry  Lord  Viseouot 
Conyugham,  and  his  heirs  for  the  farm  and  lands  of 
Foynes  Island  in  the  River  Shannon,  as  surveyed  by 
Michael  Rahilly,  theyearly  rent  of  £146  10s.,  with  4d. 
in  the  ponnd,  receiver's  fees,  upon  a  scale  to  be  made, 
for  three  lives,  with  covenant  for  perpetual  renewal  as 
therein ;  and  that  said  proposal  after  being  sealed  and 
executed  by  said  Vere  Hunt  was  accepted  as  therein, 
and  that  by  virtue  thereof  the  said  Vere  Hunt  had 
continued  in  possession,  not  only  of  the  said  farm  and 
lands  of  Foynes  Island  with  the  appurtenances,  but 
also  of  a  coach  house  and  stables  on  the  ^opposite 
shore,  and  duly  paid  his  rent  thereout  until  his  death, 
and  that  since  his  death  John  Hunt  had  continued  in 
possession  thereof,  and  that  the  title  and  interest  of 
said  Lord  Conyngham  had  vested  in  Stephen  E« 
Rice,  Esq.  The  said  Stephen  E.  Rice  in  pursuance 
of  the  said  proposal  leased  and  conveyed  to  said  John 
Hunt,  his  heirs  and  assigns,  "the  said  farm  and 
lands  of  Foynes  Island,  and  also  the  coach  bouse, 
offices  or  stables  immediately  opposite  thereto,  or  ths 
beach  or  shore  as  therein,  and  since  the  date  of  said 
proposal  or  article,  held,  occupie  1,  and  enjoyed  by  the 
said  John  Hunt  and  his  assigns,  as  appurtenant  to  or 
part  of  the  said  demised  premises,  together  with  liberty 
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to  tkeanid  John  Hoot,  his  heirs  and  assigns,  to  cut 
and  ace  the  seaweed  thereof,  in  the  same  manner  as 
he  and  they  had  hitherto  enjoyed  same,"  to  hold 
same  with  the  appurtenances  onto  the  said    John 
Hunt*  his  heirs  and  assigns  for  three  lives,  with  core 
oant  for  perpetnal  renewal,  saving  and  reserving  onto 
the  aaid  Stephen  E.  Rice  the  shores  surrounding  the 
island,  and  liberty  to  enter  and  erect  weirs  thereupon, 
and  to  nee  all  means  for  catching  fish  or  drawing  manure 
from  thence.    It  was  insisted  on  behalf  of  the  appel- 
lant that  thin  lease  by  its  recital  of  the  proposal  of 
1773  conclusively  established  the  dealing  with  a  fish- 
ing on  that  place  as  property  in    1773,  although 
the  lease  goes  beyond  the  proposal  in  the  matter  of 
the  coach  house;  and  evidence  was  given,  as  will  sub- 
sequently appear,  that  weirs  were  first  erected  in  this 
part  of  the  Shannon  in  1810,  1811,  and  1812.    The 
appellant  also  produced  the  rent  account  book  of  the 
manor  of  Meant  Trenohard,  and  read  therefrom  an 
account  In  the  handwriting  of  the  agent  to  the  father 
of  the  appellant  purporting  to  be  of  "  the  fishery  op- 
posite Foynes  or   Lehey's"  from   1815   to   1823, 
shewing  payment!  on  account  thereof;  another  account 
for   "part  of  Lehey's  fishery,    (Shaughnessy    and 
Haley,'')  from  1822  to  1827,  and  a  third  account 
of  "  part  of  Lehey's  fishery,  (Timothy  Gallaher  and 
Godwin")  from  1823  to  1825;  also  an  account  also 
in  the  handwritiug  of  a  deceased  agent  of  appellant's 
father  of  Mount  Trenchard  fishery,  (I.  Gallagher  and 
Goodwin)  for  1826, 1827;  and  a  house  account  book 
also  in  a  deceased  agent's  handwriting,  containing  the 
amount  of  salmon  received  at  Mount  Trenchard  from 
Patrick  Haley's  weir  at  Mount  Trenchard  for  1816, 
and  a  letter  from  John  Hunt  of  1st  March,  1 832.    The 
appellant  then  produced  a  lease  of  20th  October,  1842, 
whereby  he  demised  to  Samuel  Keays  and  Christopher 
John  Keays  for  a  life  and  21  years,  at  tho  yearly 
rent  of  £80,  the  fishing  in  the  River  Shannon  upon 
and  along  the  shores  of  (inter  alia)  Dnrnish,  Foynes, 
Foynes  Island  and  Mount   Trenchard,  reserving  soil 
of  the  shores  and  seaweed,  and  saving  out  of  said  de- 
mise to  and  for  the  use  of  said  appellant  the  site  of 
one  weir  on  the  Sonth  West  shore  of  the  island  of 
Foynes,  permitted  by  said  Lord  Monteagle,   to  be 
fished  from  year  to  year  by  John  Hunt,  for  which  the 
said  Lord  Monteagle  was  to  allow  the  said  lessees 
during  snch  reservation  of  such  weir  tho  sum  of  £10 
a-year.     Appellant  also  produced  a  proposal  bearing 
date  the  16th  day  of  January,  1852,  from  Michael 
O'Sbaughnessy  to  Lord  Monteagle  for  aright  of  fish- 
ing in  the  River  Shannon  along  the  shores  on  bis 
lordship's  estate  of  (inter  alia)   Mount  Trenchard, 
Foynes  and  Durnish,  at  the  rent  of  £60  for  seven 
years.     It  also  appeared  from  deeds  produced  on  said 
inquiry,  that  upon  the  9th  day  of  November,  1836, 
he  said  indenture  of  lease  of  the  2 2nd  September, 
1812,  was  assigned  or  surrendered  to  the  said  appel 
lant.     It  was  proved  that  the  said  Keays  had  pos- 
session of  the  fishing  named  in  said  lease  up  to  1852, 
that  the  said  O'Shaoghtiessy  was  superintending  the 
aaid  fishing  at  that  time.     It  wan  stated  that  in  that 
year  one  Brown  received  a  letter  from  Keays  respect- 
ing the  giving  up  the  said  fiihory,  which  letter  was 
probably  in  existence  aud  was  n>t  produced;  that 
O'Shaaghnessy  continued  to  fish  the  said  weir  until 


1855  when  it  was  taken  out  of  hfs  hands  in  conse- 
quence of  neglect;  that  the  said  Brown  was  then  acting 
as  agent  for  the  said  Keajs;  that  having  so  taken  it 
out  of  O'ShauKhnessy's  bauds,  the  said  Brown  con- 
ducted the  fishery  himself,  and  afterwards  managed 
it  with  a  man  named  Patrick  Conner;  th  t  Brown 
then  conducted  the  fishery  again  himself  dp  to  1863 
when  he  gave  it  up  to  Lord  Monteagle.  It  was 
proved  that  the  North  Island  weirs  (Nos.  1  and  2) 
were  put  down  about  the  year  1810,  181 1,  or  1812, 
when  one  Halliday  came  to  the  Shannon,  and  that  be- 
fore that  time  there  was  no  fishing  for  salmon  or  any 
weirs  or  fixed  nets  on  the  island,  and  that  from 
that  time  they  appeared  to  have  been  fished  by 
Hunt  and  parties  who  paid  rent  for  them  to  appellant 
and  his  father;  bat  in  or  about  the  year  1824,  they 
had  been  cut  down  by  the  agent  to  the  Limerick  cor- 
poration in  common  with  the  other  weirs  in  the  neigh- 
bourhood, and  that  for  one  of  those  weirs  which  was 
cut  down  the  tenant  was  allowed  a  year's  rent  and  a 
sum  of  £2  10s.  by  the  agent  of  the  Mount  Trenchard 
estate  for  the  damage  done  to  him  by  the  cutting  it 
down,  and  no  proceedings  wore  taken  against  tho  Cor- 
poration of  Limerick  or  their  agent  for  having  cut 
down  the  weirs.  It  was  proved  that  a  man  named 
Barret  fished  along  the  shore  near  Durnish  weir  about 
1 838 ;  that  the  appellant  took  proceedings  against  him, 
and  that  Barret  had  continued  to  fish  there  until  his 
death  without  paying  rent  or  being  interfered  with. 
No  weir  appeared  to  have  been  erected  at  Durnish 
nntil  after  the  said  aggression  by  the  corporation, 
probably  about  the  year  1826,  but  the  weir  then 
erected  was  over  50  yards  nearer  to  Dnrnish  point 
than  the  present  weir  (No.  3).  The  time  of  the  change 
of  site  does  not  appear,  but  the  weirs  were  fished 
from  the  time  of  their  erection  by  parties  paying  rent 
to  appellant.  It  was  further  proved  that  the  place 
where  the  Durnish  Weir  is,  and  adjacent  to  it,  was 
good  fishing  ground  for  draft  nets;  that  before  the 
erection  of  those  weirs  it  was  commonly  fished  over; 
that  the  place  adjacent  to  it,  and  particularly  inside 
it  was  constantly  fished  at  present,  and  that  the  poles 
of  the  weir  or  the  stumps  outside  it  had  injured  the 
nets  of  the  fishermen  in  drawing  their  nets.  It  was 
attempted  on  behalf  of  the  appellant  to  contradict  this 
evidence  respecting  the  public  fishing,  but  the  Com- 
missioners after  carefully  considering  the  evidence 
found  that  it  had  been  established.  It  was  proved 
that  in  the  vieinity  of  the  Mount  Trenchard  Lodge 
weir,  No.  5,  are  the  remains  of  an  old  weir,  the  position 
and  extent  of  which  are  marked  on  the  said  map ;  but 
there  was  no  proof  of  snch  weir  having  ever  been 
used;  that  about  half  a  mile  lower  down  the  river 
beyond  the  weir  (No.  6)  which  was  abandoned  by  the 
appellant  at  the  inquiry  there  was  an  old  herring 
weir,  called  Madam  Rice's  Herring  Weir,  which  as 
matter  of  history  was  said  to  have  been  fished  by  her 
for  herrings;  but  her  grandson  aged  70  or  upwards, 
who  was  agent  of  the  estate  since  .1816,  proved  that 
she  died  before  he  was  born,  and  that  within  his  re- 
collection that  weir  had  not  been  fished.  The  weir 
(No.  5)  appeared  to  have  been  erected  as  stated  about 
or  subsequently  to  the  year  1826,  and  to  have  been 
since  lieid  under  the  appellaut  in  the  same  way  and 
generally  by  the  same  persons  as  the  other  weirs  ^ 
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and  except  the  documents  heretofore  stated,  all  the 
let  tings  of  said  weir  were  by  parol,  and  not  to  parties 
occupying  the  land  adjacent  to  the  shore  in  which  the 
weirs  were  placed.     They  were  all  fished  in  the  year 
1862,  by  Mr.  James  Brown  who  fished  them  as  already 
stated,    and  it  was  proved  that  he    held    no  land 
adjacent  to  either  of  the  weirs,  and  held  the  weirs  at 
a  rent  of  £60  for  his  own  profit.     The  appellant  gave 
him  an  order  for  the  poles,  and  he  (Mr.  Brown)  sop- 
plied  the  nets  and  did  the  repairs,  <&c.     The  appellant 
for  the  pnrpose  of  proving  a  title  to  erect  and  main- 
tain the  weirs  (Nos.  1,  2,  and  3)  nnder  the  19th  sec- 
tion gave  evidence  of  the  following  facts  to  shew  that 
be  held  and  occupied  land  adjacent  to  the  parts  of  the 
shore  upon  which  said  weirs  wore  erected  as  already 
stated.    It  was  admitted  that  the  land  with  the  excep- 
tion of  the  strips  of  shore  now  described  was  in  the 
hands  of  tenants.     It  was  proved  by  the  surveyor 
produced  by  the  appellant,  that  at  (No.  1)  weir  there 
is  a  distance  of  52  feet  from  high  water  mark  to  the 
first  pole  of  the  weir;  that  from  high  water  mark  the 
•bore  slopes  up  and  is  rocky  and  shingly,  and  is,  as 
he  stated,  in  fact  shore ;  that  at  (No.  2)  weir  there  are 
only  about  9  feet  between  the  first  pole  and  high- 
water  mark,  and  64  feet  front  high -water  mark  to  the 
fence  of  the  tenants'  holding,  as  shewn  by  the  tenant 
himself;  that  part  of  the  fence  is  standing  about 
two  feet  high,  and  the  remains  aie  distinctly  marked ; 
that  part  of  the  strip  is  covered  at  high  springs; 
that  at  the  widest  part  of  it  the  grass  may  be  30 
feet  wide,  and  that  the  rest  is  gravelly,  and  is  about 
150  or  200  feet  long;  that  at  Durnish  Weir  (No. 
3),  there  are  about  23  feet  between  the  first  pole  of 
the  nreir  and  what  he  called  the  tenant's  bounds,  (as 
pointed  out  to  him  in  the  absence  of  the  tenant),  but 
about  half  the  23   feet  is  grass,  and  that  there  was 
no  boundary  between  the  inner  part  of  the  23  feet 
and  the  teuant's  bounds,  or  between  the  tenant's  lands 
and  the  shingle;  in  fact,  that  there  was  no  boundary 
or  fence  whatever  to  the  land  adjoining  this  weir  but 
the  Shannon.     It  was  proved  that  the  tenants  and 
labourers  of  the  appellant  used  to  take  seaweed  along 
the  shore  of  Mount  Trenchard  demesne ;  that  within 
the  last  fourteen  years  other  persons  had  been  allowed 
to  take  it  by  direction  of  the  appellant's  agent,  and 
that  parties  had  lately  been  prevented  from  taking  it 
by  a  caretaker  put  to  watch  it.     Upon  the  above  evi- 
dence the  majority  of  the  Commissioners  found,   1st, 
that  the  appellant  bad  not  established  a  title  to  a  several 
fishery  in  the  places  where  the  weirs  were  erected, 
and  th  it  he  had  therefore  failed  to  establish  a  title 
under  the  1 8th  sec.  of  the  said  statute.     2udly,  the  ma- 
jority of  the  Commissioners  found  that  Durnish  Weir 
was  injurious  to  the  public  right  of  fishing,     drdly, 
the  Commissioners  found  that  the  appellant  had   no 
title  to  the  weir  under  the  19th  section,  for  that,  ex- 
cept at  No.  6  or  Mount  Trenchard  Weir,  appellant  did 
not  hold  or  occupy  any  land  to  satisfy  the  require- 
ments of  the   1 9th  section  of  said  statute,  the  space 
between  the  weirs  and  tenants'  holdings  being  nothing 
more  than  the  shore  which  in  all  cases  must  intervene 
between  the  land  nseful  for  tenants'  purposes,  and  the 
-varying  mark  of  the  tides;  that  the  evidence  did  not 
prove  that  the  said  space  was  in  tho  occupation  of  the 
«aid  appellaut,  for  it  waa  not  shown  that  any  part  of 


it  had  been  reserved  from  the  tenants  of  the  land,  oir 
used  or  occupied  by  the  appellant,  but  rather  that 
such  use  of  it  as  was  made  was  by  the  tenants,  whose 
lands  were  not  separated  therefrom  in  cases  of  North 
Island  (No.  1),  and  Durnish  (No.  3)  Weir  at  all;  and 
in  case  of  South  Island  (No.  2)  by  a  fence  only  in 
parts  two  feet  in  length,  in  parts  only  visible,  and  that 
therefore  the  appellant  had  failed  to  establish  a  title 
under  the  19th  section  to  maintain  the  Foynes  Island 
or  Durnish  Weirs.  4thly,  that  with  regard  to  the 
Mount  Trenchard  Weir  (No.  5),  as  well  as  the  Dur- 
nish and  Foynes  Island  Weirs,  the  person  who  in  fact 
erected  the  weirs  was  the  said  Browne  who  held  no 
land ;  and  the  Commissioners  further  submitted  to  the 
Court  that  in  accordance  with  the  decision  of  the 
Court  in  the  case  of  Vandeleur  v.  ifa&»/m*>nland  upon 
the  facts  already  stated,  the  said  weirs  were  not  erected 
in  accordance  with  the  19th  section  of  5th  and  6tb 
Vic.  chap.  106,  for  that  the  said  weirs  being  incor- 
poreal hereditaments,  the  said  Keays  who  held  then* 
nnder  the  lease  of  1842,  which  lease  had  not  ex- 
pired in  1862,  could  not  divest  himself  of  said  weirs 
except  by  deed,  and  that  therefore  the  payment  of 
rent  for  said  weirs  by  Browne  to  said  appellant  did 
not  prove  the  surrender  of  said  lease  by  Keays,  even 
if  Browne  had  not  sworn  that  in  1855,  three  years 
after  such  surrender  was  supposed  to  have  taken  place, 
he  was  aeting  as  agent  for  said  Keays.  Upon  these 
grounds  the  Commissioners  ordered  the  said  weirs  to 
be  abated  and  removed. 

Jellctt,  Q.C.  and  Tandy  for  the  appellants,  argned 
that  upon  the  facts  and  deeds  there  was  evidence  of 
a  several  fishery,  citing  Chad  v.  Tilson  (2  Brod.  and 
Bingh,  406);  Malcolmson  ▼.  O'Dea  (10  H.  of  L. 
618);  Blakeley  v.  Winstanley  (3  T.  R.  2M).  As 
to  the  question  upon  the  meaning  of  the  word  "  land  '' 
there  is  nothing  in  the  statute  confining  it  to  arable 
land.  Upon  the  question  of  nuisance  to  the  public 
right  of  fishing,  Regina  v.  Ryan  (8  Ir.  L.  Rep.  119) 
was  cited. 

Longfield,  Q.C.,  Shaw,  Q.C,  and  Barry,  Q.C., 
contra. — There  was  no  evidence  of  a  several  fishery. 
The  law  requires  evidence  of  a  long  enjoyment  to 
establish  a  right  to  the  exclusion  of  others;  and  there 
is  evidence  here  of  interruptions  of  the  right  claimed. 
As  to  the  land  question,  the  tenant  impliedly  holds  all 
that  the  landlord  can  give  him  down  to  the  river. — 
Btrridge  v.    Ward  (10  C.  B.  N.s.  400);   Lord  v. 
The  Commissioners  of  Sydney  ( 1 2  Moore,  P.C.C.  473)» 
Occupancy  and  tenure  are  both  essential  to  the  right, 
which  only  lasts  as  long  as  the  occupancy,  and  ceases 
with  it.     The  public  right  of  fishing  is  similar  to  the 
pnblic   right   of  navigation.       Reg.    v.  Ryan;  The 
Attorney-General  v.  Parmeter  (10  Pr.  378). 

Tandy  in  reply. — The  title  to  a  several  fishery  can 
be  sustained  by  evidence  of  long  and  uninterrupted 
user  —  Goodtitle  v.  Baldwin  (II  East.  448);  The 
Queen  v.  Archdall  (8  A.  &  E.  281 ).  The  right  has 
been  before  now  established  without  shewing  the  exis- 
tence of  of  a  patent.— AfannaU  v.  Fisher  (5  C.B.  k.s. 
856);  Jenkins  v.  Harvey  (1  Cr.  M.  &  R.  877); 
Deeble  v.  Lenelxan  (12  Ir.  C.  L.  Rep.  1 ).  In  a  case 
of  this  kind,  evidence  of  acts  of  ownership  upon  one 
portion  of  an  extended  property  is  evidence  to  shew 
I  a  similar  right  upon  other  portions  of  the  same  pro- 
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perty.— Stanley  v.  White  (14  East,  332);  Duke  of 
Devonshire  v.  Hodnett  (1  Hads.  &  Br.  322V,  Jones 
v.  Williams  (2  M.  &  W.  326);  GaW>rf  v.  Clancy 
(8  Ir.  L.  R.  299).  The  rent  here  issues  oat  of  a 
fishing:  that  can  only  mean  a  several  fishery,  which 
prima  fade  carries  with  it  the  bed  and  soil  of  a  river. 
Marshall  v.  Ulleswater  Steam  Navigation  Company 
(3  Best  &  Smith,  782).  There  is  ample  "land" 
here  to  satisfy  the  19th  section. 

Cur.  adv.  vult. 

Nov.  17. — Lefroy,  O.J. — In  this  case  we  have  con- 
ferred upon  the  various  views  which  have  been  presen- 
ted in  respect  of  the  rights  of  the  several  parties,  and  we 
folly  and  entirely  agree  upon  all  the  points  raised  and 
so  ably  argued,  but  one,  and  npon  that  one  question  I 
confess  I  bad  some  doubts  as  to  the  propriety  of  the 
view  taken  by  the  other  members  of  the  Court.  The 
other  members  of  the  Court  are  satisfied  and  unanimous 
upon  that  one  point,  and  my  own  view  is  so  very 
doubtful  upon  it  that  I  should  be  sorry  to  differ  with, 
aud  divide,  the  opinion  of  the  Court;  and  therefore, 
23  we  are  entirely  agreed  upon  all  the  other  points, 
I  will  acquiesce  in  the  view  taken  by  my  learned 
brothers  on  that  single  question. 

O'Brien,  J.— The  appeal  in  this  case  involves  the 
right  of  fishing  in  respect  of  four  different  weirs,  viz., 
Nos.  1  &  2,  the  Foynes  Weirs;  No.  3,  the  Durnish 
Weir;  and  No.  5,  the  Mount  Treuchard  Weir.  As 
to  No.  5,  the  Mount  Trenchard  Weir,  the  case  has 
been  given  up  by  the  respondents,  and  they  thereby 
admit  that  the  appellant,  Lord  Monteagle,  has  estab- 
lished a  good  title  to  it  under  the  19th  section  of  the 
5th  &  6c h  Vict,  c.  106.  The  question  then  remains 
for  our  consideration  as  to  weirs  Nos.  1,  2,  &  3.  The 
first  claim  made  to  these  weirs  is  made  under  the  1 8th 
section  of  the  5th  &  6th  Vict.,  c.  106,  which  enables 
a  party  having  a  several  fishery  to  erect  such  a  weir; 
and,  in  our  opinion,  Lord  Monteagle,  the  appellant, 
has  not  made  such  a  case  as  would  authorize  us  to 
interfere  with  the  decision  of  the  Fishery  Commis- 
sioners as  regards  his  claim  in  respect  of  his  alleged 
right  to  a  several  fishery;  and  therefore  their  decision 
under  the  18th  section  of  the  5th  &  6th  Vict.,  c.  106, 
must  be  affirmed.  It  is  not  necessary  for  as  to  go 
so  far  as  to  say  that  Lord  Monteagle  has  laid  no 
evidence  at  all  before  the  Fishery  Commissioners  such 
as  might  be  submitted  to  a  jury  in  support  of  his 
claim  to  a  several  fishery;  but  it  is  enough  to  say 
that  we  do  not  consider  the  evidence  he  has  adduced 
snch  as  would  warrant  us,  as  a  Court  of  Appeal,  in 
interfering  with  the  decision  of  the  Fishery  Commis- 
sioners ;  and  for  myself  I  will  say  that  I  would  be 
very  much  disposed,  if  acting  as  a  juror,  to  come  to 
the  conclusion  arrived  at  by  the  Fishery  Commis- 
sioners. The  right  to  a  several  fishery  must  be 
proved  by  certain  ancient  usage;  but  the  evidence 
here  does  not,  in  fact,  go  back  beyond  the  year  Id  10, 
and  would  not  justify  the  sustainment  of  such  a  claim. 
As  to  the  Foynes  Weirs,  the  evidence  was  only  from 
the  year  1810;  and  as  to  the  Durnish  Weir,  only 
from  1826.  From  the  way  the  appellant  puts  for- 
ward his  claim  he  rests  it  upon  an  alleged  title  to  the 
whole  fishery  as  a  several  fishery;  but  it  is  enough 
for  us  to  say,  that  we  do  not  think  the  evidence 


adduced  by  Lord  Monteagle,  to  sustain  that  claim,  of 
such  a  character  as  would  entitle  us  to  interfere  with 
the  decision  below  upon  the  claim  in  respect  of  a 
several  fishery.  That  disposes  of  the  case  under  the 
18th  section  of  the  5th  &  6th  Vict.  c.  106;  and  then 
comes  the  case  of  the  appellant  under  the  19th  sec- 
tion of  the  same  statute,  which  authorizes  a  party, 
being  the  owner  and  occupier  of  laud  adjoining  the 
shore,  having  a  certain  interest,  to  erect  a  weir  on  the 
shore.  Upon  this  claim  there  is  one  question  on 
which  I  had  some  doubt  throughout  the  arguments, 
and  upon  which  I  may  say  I  still  have  some  doubt, 
namely,  whether  the  unity  of  possession  of  the  land 
and  occupation  should  continue  in  order  to  legalize  a 
weir.  I  had  and  have  some  difficulty  about  that  question ; 
but  it  is  not  necessary  to  pronounce  any  opinion  upon 
it  in  consequence  of  the  view  which  we  take  of  the 
case.  We  think  that  Lord  Monteagle  does  occupy 
land  within  the  meaning  of  the  1 9th  section  of  the 
5th  &  6th  Vict.,  c.  106,  to  entitle  him  to  maintain 
these  three  weirs,  Nos.  1,  2,  &  3.  There  has  been 
no  qoestion  raised  as  to  the  letting,  by  Lord  Monteagle, 
of  these  weirs;  and  in  reversing  the  decision  of  the 
Fishery  Commissioners  upon  this  19th  section  of  the 
Act  of  1842,  it  is  satisfactory  to  us  to  be  able  to  say 
— without  going  into  the  evidence  given  before  the 
Fishery  Commissioners,  but  looking  at  the  case,  and 
at  their  judgment — that  it  is  manifest  that  that  de- 
cision of  the  Commissioners,  which  was  pronounced 
before  our  decision  as  to  what  was  land  within  the 
meaning  of  the  Act  was  made,  was  given  upon  the 
supposition  that  land,  to  satisfy  the  requirements  of 
the  19th  section  of  this  statute,  required  to  be  "  arable" 
or  "pasture  land\"  and  was  not  satisfied  by  the 
existence  of  the  space  or  strip  of  land  referred  to  here. 
Mr.  Commissioner  £den,and  Mr.  Commissioner  Morris 
(who  differed  from  his  brother  Commissiouers),eicpres8 
that  in  their  judgments,  and  they  both  refer  to  the  fact 
that  the  qoestion  was  then  pending  our  decision  in 
Reeves's  or  some  other  cases.  Mr.  Commissioner 
Eden  expressed  it  as  his  opinion  that,  according  to 
good  law  and  common  sense,  his  decision  would  be  up- 
held ;  but  we  have,  as  I  have  said,  the  misfortune  to  differ 
with  him.  In  looking  into  the  case,  it  is  open  to 
the  parties  to  maintain  the  decision  below  on  any 
other  grounds;  and  if  the  facts  of  the  case  show  that 
Lord  Monteagle  was  not  in  the  occupation  of  that 
strip  of  land,  the  decision  of  the  Fishery  Com  mis* 
sioners  should  be  maintained.  Does  the  case  show 
that?  r  will  not  go  through  the  whole  of  the  case, 
but  will  merely  say  that,  as  to  Foynes  Island,  it  is 
clear  that  strips  of  land  intervene  between  the  tenants' 
holdings  and  the  shore.  Lord  Monteagle,  the  appel- 
lant, is  the  owner  in  fee  of  the  land,  and  the  lease  of 
it  was  surrendered  to  him.  He  was  in  occupation,  and 
what  is  to  divest  him  of  that  occupation?  With  re- 
gard to  weirs  Nos.  1  &  2,  the  Foynes  Weirs,  the  case 
is  as  clear  as  possible.  Indeed,  as  to  No.  2,  there  is 
a  fence  actually  spoken  of;  and  all  through  the  case 
this  land  is  spoken  of  as  land  intervening  between, 
high  water  mark  and  the  tenants1  holdings.  We  have* 
no  doubt,  then,  as  to  the  appellant's  right  to  the  Foyne* 
Weirs,  and  that  the  order  of  the  Fishery  Commissioners 
must  be  reversed.  It  is  not  so  clear  as  to  No.  3,  the 
Durnish  Weir;  but  still  it  is  sufficiently  clear  that  th* 
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land  between  high  water  mark  and  the  tenants'  hold- 
ing* was  similarly  situated  with  all  these  other  strips 
of  land,  and  that  the  weir  should  be  retained.  It 
Was  said,  that  Lord  Monteagle,  did  not  reserve  this 
land  iii  the  leases  which  he  gave,  bat  it  was  not  no 
cessary  for  him  to  reserve  it.  As  to  Foynes  he  had 
in  the  leases  an  express  reservation  of  the  seaweed, 
&c  which  rendered  it  necessary  for  him  to  have  a 
passage  or  strip  of  land  along  the  shore  in  order  to 
exercise  his  reserved  right;  bat  the  absence  of  a  re* 
serration  as  to  Durnish  is  immaterial,  as  it  was  un- 
necessary. So  far  as  regards  section  19  of  the  5  th 
6;  6th  Vict.,  a  106,  we  think  that  as  to  these  three 
weira,  Nos.  1  &  2,  Foynes  Island  Weirs,  and  No.  3, 
the  Durnish  Weir,  Lord  Monteagle  has  proved 
his  right  to  sustain  thorn.  It  now  remains  for  na  to 
consider  the  question  as  to  the  alleged  interference 
with  the  public  right  of  fishing;  and  upon  this  question 
we  have  had  considerable  difficulty;  bat  we  think 
the  sound  constitution  of  the  law  on  that  point  to  be 
as  I  will  now  mention,  Mr.  Lougfield,  in  his  very 
atjle  argument,  was  right,  I  think,  iu  saying  thai, 
in, considering  this  point,  we  should  not  only  consider 
the  provisions  of  the  Apt,  of  1842,  bat  of  atti  the 
•nttteqnent  Acts  of  Parliament*  Now,  section  \9  of 
tbe.  13ph  &  14th  Vict.,  o,  8ft  should  be  oarefally 
considered*  U  enacta  "that  nothing  in  the  said 
recited,  Aetsor  this,  Act  oontainedV  shall  take;  amy,. 
oq  in,  any  manner, lessen, or  impair  the  powers  of  Her. 
Majesty's  High  Court  of  Admiralty,  or  any  other 
co^rt  or  jurisdiction  in  relation  to  the  removal  of 
abatement,  of  nuisances;  accruing  or  occasioned  to 
navigation,  fishery,,  or  the  passage  of  fish,  by  the 
placing,  or.  maintaining,  or  using  of  weirs,  fixed  nets, 
or  other  contrivances."  Then  comes  the  6th  section 
of  the  last  Fishery  Act  (the  26th.  and  27th  Vict,  c 
114).  which  grants  certain  certificates  in  respect  of 
fi*ed  nets,,  but,  provides  that  such,  a  certificate  M  shall 
noti  render  any  net  legal  that,  would  be  otherwise 
illegal  by  reason  of  it  being  injurious  to  navigation,  a 
common  nuisance  to  the,  public  right  of  fishing,  or 
otherwise, in  violation  of. common  law,  or  any  Act.  of 
Parliament."  The  words  used  there  nxe  u  a  common 
nuisance*"  and  it  would  be  senseless  to  say  that  you 
interfere  with  the  public  right  of.  fishing  in  a  placo 
where  yon  cannot  exercise  the  privilege  of  fishing. 
We.  therefore  think  the  sound  construction  of  the  stat- 
utes is  this,  to  say  that  if  the  possession  of  a  weir 
is  such  as  to  be  "a  common  nuisance,"  then 
the.weir  is  illegal.  That  beingso,  what  is  the  evidence ? 
There,  is  no  such  fact  found  here.  It  would  be  hard 
to  say,  that  because  parties  fished. about  this  locality, 
these  nets  should  be.  all  declared  illegal  That 
would  be  putting  a  construction  upon  the  Act  of  Parlia- 
ment, which,  I  think,  was  not  intended  by  the  Legis- 
lature.. We  think  the  sound  conclusion  to  arrive  at 
is  to  .holdjthat  if  these  net*  or  weirs  are  (<  a  common 
nuisance  "  to  the  public  right  of  fishing,  they  should 
be^removed,  but  not  otherwise*  For  all  these  reasons 
the*  we  will  declare  Lord  Monteagle  has  established  his 
right. to  maintain  the. weirs  numbered  I,. 2,  3,  and  5, 
under, the  19th, section  of  the  5th  &  ,6th  Vict.,  a  106. 
And  as  to.  No*  3,  the  Durnish  Weir,  we  will  farther 
say  ,that.  our  order  shall  not  be  held  to  prejudice  any 
proceedings  that  may  be  taken  by  indictment,  or 


otherwise,  on  the  ground  that  it  is  a  "common-  nui- 
sance" to  the.  public  right  of  fishing.  If  it  ia  a 
u  common  nuisance,"  we  think  it  should  be  removed; 
but  there  is  no  evidence  before  as  to  warrant  na  in 
coming  to  that  conclusion^  Oar  order  will  be  to 
reverse  the  decision  of  the  majority,  of  the  Fishery  Com- 
missioners, and  declare  that  Lord  Monteagle,  the 
appellant,  baa  established  his.  title  under  the  19th 
sectiou  of  the  5th  &  6th  Vict.,  c.  106,  to  No.  1  and 
2,  the  Foynes  Weirs;  No.  3,  the  Durnish  Weir;  and 
No.  5,  the  Mount  Trenchard  Weir  (which  was  aban- 
doned at  the  hearing).  And  then  to  declare  farther 
that  this  order  shall  be  withoat  prejudioe  to,  and  not 
to  affect  any  proceeding  by  indictment  or  otherwise, 
to  establish  that  the  Durnish  Weir  is  "a  common 
nuisance." 

FrraacBALD,  J — I  only  wish  to  add  to  what  has 
fallen  from  my  brother  O'Brien  as  the  judgment  of 
the  Court,  that  if  the  Fishery  Commissioners  had 
decided  that  Lord  Monteagle  was  not  in  possession  of 
that  atrip  of  land,  I  would  have  been  very  slow  to 
interfere  in  reversing  their  decision,  when  I  recollect 
that  they  have  such  superior  means  of  judging..  I  do 
not. think  they  did  decide,  or  intended  to  decide  that; 
and  what  they  decided  really  was,  that  Lord  Monteagle 
had.  not  the  occupation  of  the  arable  or  pasture  land* 


Court  of  Common  ifforo* 

[Report**  by  J.  Field  Johniltn,  E*fc,  BarrittoTr^-UtrJ  • 

[Coram  Moha&av,  0.  J.,  Chuistiax,  and  0*Ha- 
oan,  JJ.J 

Hia*t  ft  Ha  alt* — Jam.  15; 


Substitution  of  arbitrator  within  sewn  days  after  «o- 
tice—Disagreement~C.  L.  P.  AeU  18*6*  se.  16, 
17,  18. 

A  cause  of  addon  having  been  by  content  referred  to 
two  arbitrator*,  with  power  to  nominate  an  umpire, 
they,  and  the  umpire  nominated  lby  them  on  the  2 1st 
August,  adjourned  the  arbitration  to  the  *29fA  Au- 
gust. On  the  22nd  August  the  arbitrator  nomi- 
nated by  the  defendant  withdrew  from  the  arbitra- 
tion. On  the  29th  Angnst  the  plaintiff,  by  notice 
in  writing,  called  on  the  defendant  within  seven 
days  to  appoint  a  new  arbitrator.  On  the  3 1st 
August  the  defendants  attorney  received  notice  of 
an  application  to  be  made  to  a  judge  in  Chamber 
to  eat***d  the  time  for  making  Hie  award,  and  on 
the  1  '1th  September  an  order  was  obtained  extend* 
ing  the  time  to  the  20th  October.  On  the  1 6th  of 
September  the  plaintiff  served  the  defendant  with  a 
notice  that  as  the  kilter  had  failed  to  appoint  an 
arbitrator  by  way  of  substitution;  the  former  had. 
appointed  the  arbitrator  previously  nominated  by 
him  to  act  as  sole  arbitrator,  and  on  the  17 th  Oct* 
that  arbitrator  made  his  award  tn  favour  of  the 
plaintiff*  Upon  cause  shown  by  the  defendant 
against  making  absolute  the  conditional  ordr  to 
confirm  the  award,  the  Court  set  aside. the  award. 
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Semble,  that  the  refusal  by  one  of  the  arbitrators 
to  act,  after  having  heard  a  portion  of  the  case, 
constituted  such  a  disagreement  as  devolved  on  the 
umpire  the  duty  of  making  an  award. 

This  was  a  motion  on  the  part  of  the  defendant  to 
show  cause  why  the  conditional  order  confirming  the 
award  made  in  this  case  should  not  be  made  absolute. 
The  'cause  being  ready  for  trial  at  the  Summer  As- 
sizes,   1865,  the  plaintiff  and  defendant  agreed  to 
leave  the  settlement  of  it  to  arbitration,  and  a  consent 
was  signed  by  their  attorneys  respectively,  referring 
the  settlement  of  said  case  to  Benjamin  Purser,  no- 
minated by  the  plaintiff,  and  J.  W.  Pirn,  nominated 
by  the  defendant,  with  power  to  them  to  call  in  an 
umpire  in  case  of  disagreement,  their  award  to  be 
made  in  writing  on  or  before  the  2nd  August,  with 
power  to  said  arbitrators  to  extend  the  time  for  mak- 
ing said  award.     This  consent  was  made  a  rule  of 
Court  on  the  22nd  July.     On  the  26th  July  the  ar- 
bitrators nominated  James  Marks  to  act  as  umpire, 
and  the  arbitrators  and  umpire  entered  on  the  arbitra-  j 
tion,  and  from  time  to  time  adjourned  the  same  by 
writing  under  their  respective  hands,  their  last  adjourn-  I 
ment  bearing  date  the  21st  of  August,  and  adjourn- 
ing the  arbitration  until  the  29th  August     On  the 
22nd  August  the  defendant's  arbitrator,  J.  W.  Pirn,  | 
wrote  the  following  letter: —  | 

"Dear  Sir,— Since  yesterday  I  have  considered 
about  the  arbitration  of  Healy's,  and  have  come  to  the 
conclusion  of  not  again  meeting,  or  having  anything 
more  to  do  in  this  case. 

"  Yours  very  truly, 

"  Joseph  W.  Pm." 
In  an  affidavit  made  by  Pirn  on  the  4th  September, 
he  stated  that  he  was  induced  to  withdraw  from  the 
arbitration  by  the  nature  of  the  evidence  adduced  at 
both  sides,  and  the  difficulty  arising  out  of  tho  points 
of  law  connected  therewith.  On  the  29th  of  August 
the  plaintiff,  by  notice,  called  on  the  defendant  within 
seven  days  to  appoint  an  arbitrator  in  the  place  of  J. 
W.  Pirn.  On  the  31st  of  August  the  plaintiff's  at- 
torney caused  a  notice  to  be  served  on  the  defendant's 
attorney  of  an  application  to  a  judge  in  Chamber  to 
enlarge  the  time  for  making  the  award.  On  the  12th 
September  the  following  order  was  made  by  O'Hagan, 
J.,  in  Chamber: — "On  motion,  &c.,  it  is  ordered  by 
the  Right  Hon.  Judge  O'Hagan  that  the  time  for 
making  the  award  under  the  order  of  reference  in  this 
cause,  bearing  date  the  22nd  July  last,  be  enlarged 
until  the  20th  October  next,  on  the  ground  that  Jos. 
W.  Pirn,  one  of  the  arbitrators  in  said  order  named, 
did  at  the  time,  and  nnder  the  circumstances  in  said 
affidavit  mentioned,  decline  to  act  further  as  such  ar- 
bitrator." On  the  15th  September  (the  defendant  not 
having  appointed  an  arbitrator  by  way  of  substitution) 
the  plaintiff,  by  writing  nnder  his  hand,  appointed 
Benjamin  Purser  to  act  as  sole  arbitrator,  and  on  the 
16th  September  served  the  defendant  with  notice  of 
having  done  so.  On  the  17th  October,  Benjamin 
Purser,  as  sole  arbitrator,  made  bis  award  in  favour 
of  the  plaintiff,  and  directed  that  the  defendant  should 
pay  to  the  plaintiff  his  costs  of  the  cause,  reference, 
and  award.  The  motion  to  discharge  the  conditional 
order  confirming  the  award  was  made  on  the  grounds 


— 1.  That  the  order  of  reference  and  consent  to  refer 
were  spent  and  expired  before  the  plaintiff  obtained 
the  extension  of  the  time  from  the  Court.  2.  That 
the  seven  days  referred  to  in  the  notice  served  by  the 
plaintiff  on  the  defendant  were  not  days  within  which 
the  defendant  could  do  any  legal  act,  as  at  the  time 
of  serving  the  notice  the  time  for  making  the  award 
had  expired,  and  that  the  plaintiff  should  have  served 
the  notice  on  the  defendant  after  he  had  obtained  an 
order  enlarging  the  time.  3.  That  what  occurred 
in  the  case  was  equivalent  to  a  disagreement  by  the 
arbitrators,  upon  which  the  decision  devolved  on  the 
umpire.  4.  That  the  award  as  to  costs  was  exces- 
sive, and  beyond  the  power  of  the  arbitrator. 

Sidney,  Q.C„  and  J.  W.  Harris  for  the  defendant. 

Chatterton,  Q.C.,  and  J.  B.  Murphy,  for  the 
plaintiff 

They  cited  Browne  v.  Collyer  (20  L.  J.  n.  s.  Q.  B. 
420);  Ward  v.  Secretary- at- War  (32  L.J.  N.  s. 
Q.  B.  53);  Cudliffv.  Walters  (2  Moo.  &  Rob.  232); 
In  re  Tunno  and  Bird  (5  B.  &  Ad.  488);  Russell  on 
Arbitrators,  2nd  edit.  pp.  231,  366);  C.  L.  P.  Act, 
1856,  ss.  16,  17,  18. 

Mqnahan,  C.  J. — We  have  come  to  the  conclusion 
that  the  award  cannot  stand.  Assuming  it  most  fa- 
vourably for  the  plaintiff,  and  assuming  that  there  was 
not  a  disagreement  so  as  to  authorize  the  umpire  to 
act,  the  seven  days'  notice  should  have  been  served, 
and  the  party  should  have  had  seven  days.  The  party 
serves  the  notice  on  the  very  last  day  when  the  au- 
thority expired.  That  day  does  not  count.  Two 
days  elapse  before  the  notice  of  motion  is  served.  It 
is  impossible  to  hold  that  the  pending  of  the  notice  is 
sufficient  to  justify  the  proceedings.  Therefore  we 
are  of  opinion  on  that  one  point,  even  if  the  party  had 
jurisdiction,  that  he  was  too  rapid,  and  that  there 
should  have  been  seven  days  after  the  order  for  the 
extension  of  the  time.  It  is  unnecessary  for  us  to  go 
further,  but  it  seems  doubtful,  to  say  the  least  of  it, 
when  one  arbitrator,  when  he  heard  a  portion  of  the 
case,  refused  to  act,  if  that  was  not  a  disagreement, 
and  if  the  time  for  the  umpire  to  act  had  not  then 
arrived.  But  it  is  unnecessary  to  give  a  decided  opi- 
nion on  any  other  portion  of  the  case  but  the  seven 
days'  notice. 

Rule  discharged. 


Meehan  v.  Duane. — Jan. 

[Reported  by  H  W,  B.  Mackay,  Esq.,  Barriater-at-Law 

Practice Landlord  and  Tenant  Law  Amendment 

(Ireland)  Act,  1860,  s.  75—  Meaning  of  the  "foot 
of  the  summons  and  plaint ." 

The  provision  in  the  23  £  24  Vict.  c.  154,  s.  759 
that  the  notice  addressed  to  the  defendant  (in  eject- 
ment  for  overholding)  calling  upon  him  to  give  se- 
curity for  costs,  may  be  at  thejoot  of  the  writ  of 
summons  and  plaint,  is  not  sufficiently  complied 
until  by  pinning  a  piece  of  paper  containing  the 
notice  to  the  end  thereof 
Carson,  in  this  case,  which  was  an  action  of  eject- 
ment  for  overholding,  moved  on  behalf  of  the  plaint* 
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under  the  75tb  section  of  23  &  24  Vict.  c.  154,  that 
the  defendant  should  within  six  days  enter  into  a  re- 
cognizance conditioned  to  pay  the  costs,  damages,  and 
mesne  profits  which  should  be  recovered  in  the  action. 

Lynch*  for  the  defendant,  objected  that  the  terms 
of  the  75  th  section  had  not  been  complied  with,  as  the 
notice  was  on  a  separate  piece  of  paper,  which  had 
been  pinned  to  the  summons  and  plaint.  The  notice 
is  not  at  th*  foot  of  the  writ  of  summons  and  plaint 
within  the  meaning  of  the  Act.  The  construction 
pnt  upon  1  Wm.  4  and  7  Vict.  c.  26,  s.  75,  shows  the 
meaning  of  the  word. 

The  Court  refused  the  motion  with  costs. 


Court  of  ©xtfjequer* 

Reported  by  William  A.  Sargent,  Ktq.,  B«rister-ai-I*w. 

[Before  Barons  Fitzgerald  and  Deast.] 

Welsh  v.  Cooke  and  others. — tfov.  13,  1865. 

Assault — Replication  ambiguous—  Bight  of  burial — 
23  tf  24  Vict,  c  32. 

Plaintiff  was  a  churchwarden.  Defendant  sought  to 
bury  a  corpse  in  part  of  a  churchyard  where  he 
tow  not  authorised.  Plaintiff  quietly  tried  to  pre- 
vent him,  whereupon  defendant  assaulted  him. 
Plaintiff  replied  to  defendants  pleas,  alleging  the 
above  facts  in  extenso,  and  this  replication  was 
(after  argument  on  a  motion  to  have  it  set  aside) 
ordered,  on  consent,  to  be  amended*  on  the  grounds 
that  it  did  not  sufficiently  appear  on  the  face  of  the  re- 
plication whether  plaintiff  relied  on  his  character  of 
churchwarden  for  preventing  defendant  from  bury- 
ing  the  corpse  where  he  was.  not  authorized*  or  on 
authority  given  to  him  so  to  do  by  the  incumbent. 

The  summons  and  plaint  was  for  an  assault  Plain- 
tiff was  churchwarden  of  the  parish  of  Clontaskert  in 
the  County  of  Gal  way.  Defendant  wished  to  bury  a 
corpse  in  part  of  the  graveyard  where  he  had  no  right, 
and  plaintiff  quietly  sought  to  prevent  him,  wherenpou 
defendant  assaulted  him. 

M'Mahon,  for  defendant,  moved  to  set  aside  plain- 
tiff's third  replication  to  defendant's  second  defence 
{one  of  son  assanlt  demesne).  The  replication,  so 
far  as  need  be  stated  here,  was  as  follows: — "Plaintiff 
«aaye  that  before  and  at  the  said  times  when  and  so  forth 
le  the  plaintiff  was  a  doiy  elected  churchwarden  of 
*he  parish  of  Clontaskert  in  the  County  of  Gaiway, 
within  which  parish  plaintiff  avers  there  was  a  certain 
ancient  parish  burial- ground  under  the  control  and 
management  of  the  incumbent  of  said  parish,  aided 
by  the  plaintiff  as  such  churchwarden,  and  that  just 
before  and  at  the  said  times  when  and  sofbrth  he,  the 
*atd  George  Cooke,  assisted  by  the  other  defendants, 
Was  unlawfully,  violently,  indecently,  and  in  an  irre- 
verent and  unbecoming  manner,  endeavouring  to  bury 
4  corpse  in  a  part  of  said  churchyard,  in  which  he 
jraa  not  authorised  so  to  do  by  the  incumbent  of  said 


parish,  or  by  any  other  person  entitled  to  give  bim 
such  authority,  and  for  the  purpose  of  so  burying  said 
corpse  in  said  part  of  said  burying  ground,  he,  the 
said  George  Cooke,  so  aided  as  aforesaid  in  a  vioien  t, 
indecent,  and  irreverent  manner,  commenced  to  open 
a  grave  in  said  part  of  said  churchyard  in  which  he 
was  not  authorised  to  open  same,  and  in  so  doing 
irreverently  and  wrongfully  disturbed  the  place  of  in- 
terment, and  exposed  a  portion  of  the  grave  of  a  cer- 
tain other  person,  who  was  theretofore  interred,  where- 
upon plaintiff  so  being  churchwarden,  and  in  the  dis- 
charge of  his  duty  as  such  churchwarden  warned  and 
required  defendants  to  desist  from  so  digging  said 
grave,  and  from  such  violent,  indecent,  and  irreverent 
conduct  therein,  and  plaintiff  required  said  George 
Cooke  to  dig  said  grave  in  another  portion  of  said 
churchyard  where  defendant  bad  been  so  authorised  to 
bury  said  corpse,  but  which  said  defendant  refused  to 
do,  but  persisted  in  digging  said  grave,  whereupon,  and 
for  the  purpose  of  so  preventing  defendant  from  so 
digging  said  grave,  and  so  disturbing  said  other  gravo 
as  aforesaid,  plaintiff  did  then  peaceably  and  gently, 
and  as  be  lawfully  might  for  the  cause  aforesaid,  lay 
hands  on  the  said  George  Cooke,  doing  no  more  than 
was  necessary  for  snch  purpose,  whereupon  said  de- 
fendant, with  force  and  violence,  and  in  an  indecent, 
riotous,  turbulent,  and  irreverent  manner  committed 
the  alleged  trespasses,  and  in  so  doing  did  greatly 
violate  and  disturb  the  decency,  reverence,  and  deco- 
rum, due  and  appertaining  to  such  burying  ground  as 
aforesaid." 

Counsel  contended  that  as  the  freehold  of  a  grave- 
yard is  in  the  incumbent,  the  plaintiff  in  this  replica- 
tion should  aver  that  the  alleged  acts  were  done  by 
plaintiff  under  the  authority  of  the  incumbent,  and 
not  as  churchwarden-  Counsel  also  objected  to  the 
word  "  indecently,"  and  insisted  that  the  particular 
acts  alleged  to  have  been  indecent  should  have  been 
set  out.  He  then  contended  that  the  words  "exposed 
a  grave"  were  ambiguous,  and  that  you  cannot  al- 
lege the  committal  of  an  indictable  offence  in  a  repli- 
cation as  you  would  not  in  a  summons  and  plaint. 

Sidney,  Q.C.  contra,  (with  him  Blake)  contended 
that  the  churchwarden  has  rights  in  him  independent 
of  the  incumbent  with  regard  to  burials.  The  soil  of 
the  graveyard  is  in  the  incumbent;  he  is  to  protect 
the  soil,  but  the  duty  of  the  churchwarden  is  to  see 
that  nothing  be  done  irregularly  or  indecently  in  the 
churchyard.  The  churchwarden  then,  finding  defen  - 
dant  violating  the  law  in  two  respects,  quietly  laid 
hands  on  him  to  remove  him.  [Fitzgerald,  B. — 
There  is  an  ambiguity  as  to  whether  you  mean  to  rely 
on  the  authority  given  by  the  incumbent,  or  in  your 
character  of  churchwarden.]  I  mean  to  rely  on  both. 
[Fitzgerald,  B. — You  may  then  be  depriving  defen- 
dant of  an  opportunity  of  demurring  to  your  replica- 
tion.] 

After  some  further  discussion,  it  was  agreed  that 
the  replication  be  amended. 
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[Bmoai  thb  Lord  GtntiF  Baron  and  Frna&ERJiLD 
AND  DSASY,  BB.] 

MOLLOY,  APPELLANT;   CUNNINGHAM,  RESPONDENT, 

Nov.  22,  1866. 

Licence  to  scUbeer,  &c. — Conviction  quashed — 17  & 
18  Vict.  c.  89. 

Where  A.  got  a  licence  to  sell  beer,  fa  in  premises 
described  as  €t  4  &  5  Gregg* slant,"  and  wishing  to 
enljrge  his  establishment,  took  down  the  partition 
wall,  and  added  another  house  to  the  above,  without 
taking  out  afresh  thence— -Held,  on  appeal  from  a 
conviction  by  magistrate  for  having  beer  on  sale  in 
his  house,  that  the  conviction  must  be  quashed. 


This  was  an  appeal  from  the  decision  of  Mr.  Stronge, 
divisional  magistrate.  The  appellant  had  taken  oat  a 
licence  for  premises  described  as  "  4  &  5  Gregg's- 
lane,"  and  wishing  after  some  time  to  enlarge  his 
business,  he  took  down  the  partition  wall,  and  added 
the  next  house,  "  25  Sackville-street,"  to  his  original 
establishment  without  getting  a  new  licence.  The 
respondent,  a  police  constable,  summoned  him  for 
having  beer,  &c.  for  sale  in  the  house  25  SackviHe- 
street,  an  unlicensed  house.  From  this  conviction 
there  was  an  appeal,  and  a  special  case  stated  by  Mr. 
Stronge  for  the  opinion  of  this  Court. 

Sidney,  Q.C.  (owing  to  the  indisposition  of*  Cur- 
ran,  who,  with  Butt,  Q.C,  was   with   him)  for  the 
appellant. — The  summons  was  issued  under  17  &  18 
Vict,  c  89.     Molloy  got  a  licence  from  the  Recorder 
under  3  &  4  W.  4,  c.  68,  to  sell  upon  the  premises 
4  &  5  Gregg's-lane.      The  duties  of  the  licensee  are 
set  out  by  4  &  5  W.  4,  c,  51,  6  Geo.  4,  c.  81,  s.  10. 
The  appellant  made  one  large  house  of  the  premises  4 
and  5  GreggVlane  and  25  Sackville-street,  and  there 
is  nothing  to  prevent  a  man  from  altering  or  re- mo- 
delling his  licensed  premises  so  long  as   he  keeps  to 
the  same  premises.     [Deasy,  B. — What  is  the  use  of 
a  notice  specifying  the  premises  if  you  may  add  to 
them  without  getting  a  new  licence  ?]     In  practice  it 
is  found  that  very  many  bouses  have  been  added  to, 
and  the  licence  remains  the  same  as  at  first  not- 
withstanding  the  original  notice.    [Pigot,  C.B. — Sup- 
pose the  licensee  annexes  a  brothel?]   Then  he  comes 
under  the  provisions  of  17  &  18  Vict.  c.  89,  s.  11, 
and  must  show  that  his  character  and  premises  are 
good.     Can  it  be  contended  that  a  man  is  to  be  so 
-circumscribed  with  regard  to  his  property  that  be  can- 
not enlarge  it.— 18  &  19  Vict.  c.  92.      [Fitzgerald, 
B. — Take  this  test.     Was  the  licence  which  you  got 
for  one  or  for  two  houses?     For  you  say  the  licence 
is  available  for  more  houses  joined  to  the  original  one.] 
That  is  the  very  point  on  which  we  want  a  decision 
in  this  case.     Another  question  in  the  case  is  this — 
If  we  have  not  power  to  throw  in  the  adjoining  pre- 
mises, then  the  offence  we  are  charged  with  is  not  an 
offence  within  the   17  &  18  Vict,  c  89*  but  comes 
under  6  Geo.  4.  c.  81,  s.  26,  and  *ve  should  have  been 
indicted  under  that  Act.     17   &  18  Vict,  c  89,  is 
directed  against  those  who  have  no  licence  at  all.— 


Cunningham  v.  Withers  and  -Qtww  -v.  Murray,  both 
in  8  Ir.  Jur.  N.  S.  382.  27  &  28  Vict.  c.  36,  was 
passed  in  consequence  of  the  decision  in  Cunningham 
v.  Withers. — Queen  v.  Guardians  of  Mallow  Union 
(12  Ir.  C.  L.  R.  41);  Stephens  v.  Strongman  (1  Ir. 
Jur.  159);  Duggan  v.Ahearnc  (5  Ir.  Jur.  N.S.  398); 
Cross  v.  Watts  (13  C.  B.  N.  S.  239). 

Mills  (with  him  Barry,  Q.C.)  contra,  in  support  of 
the  conviction. — We  say  the  licensee  must  enlarge  his 
premises,  if  so  minded,  upon  premises  referred  to  in 
his  license;  for  instance,  if  he  had  a  yard  attached  to 
4  &  5  Gregg's-lane,  however  large,  he  might  build  on 
it  to  any  extent  without  taking  out  a  fresh  licence. — 
55  Geo.  3,  c.  19,  ss.  6,  10,  29,  30,  31;  6  Geo.  4,c. 
81;  3  &  4  W,  4,  c  68,  ss.  2,  4,  10;  17  &  18  Vict, 
c.  89,  ss.  4,  9,  12;  23  A  24  Vict.  c.  107,  s.  13;  24 
&  25  Vict.  c.  91.  In  the  last  two  Acts  we  have  the 
analogy  of  the  wine  licences. 

Barry,  Q.C.  on  same  side. — The  notice  to  be  served 
by  persons  seeking  for  a  licence  must  contain  a  descrip- 
tion of  the  situation  of  the  premises  for  which  the  per- 
son seeks  a  licence.— 3  &  4  W.  4,  c.  68,  ss.  1, 2, 4.  Can 
it  be  said  that  if  Molloy  had  a  public  house  in  Balbriggan 
unlicensed,  he  might  rely  on  his  having  4  &  5  GreggV 
lane  in  Dublin  licensed.  The  argument  of  the  other 
side,  if  pushed,  goes  to  this  extent.  "  Duly  licensed  " 
has  respect  to  the  particular  place  licensed — 27  &  28 
Vict  c  35,  s.  7.  With  regard  to  the  alleged  defect 
in  the  summons,  this  is  not  a  certiorari ;  if  it  were,  we 
shonld  stand  or  fall  by  the  record,  but  tl.is  is  a  case 
stated  by  the  magistrate,  and  no  question  was  raised 
below  as  to  the  sufficiency  of  the  summons.  On  the 
true  construction  of  a  case  stated,  I  contend  that  the 
Court  is  limited  to  the  questions  raised  below. — 23  & 
24  Vict  c.  114. 

•  Butt,  Q.C,  in  reply. — Would  it  be  an  offence  if 
Molloy  lodged  himself  in  25  Sackville-street,  and 
stored  away  spirits,  &c,  then  transferring  it,  when 
required  for  sale,  to  4  &  5  Gregg's-lane.  [Pigot, 
C.B. — That  would  not  be  "  keeping  spirits  for  sale."} 
I  contend  that  it  would. 

Cur.  adv.  vult. 


Jan.  15,  1866. — The  unanimous  judgment  of  the 
Court  was  now  given  by 

Pigot,  C.B. — It  is  not  necessary  to  refer  to  the 
facts  in  this  case.  ^Ve  are  all  of  opinion  that  our  de- 
cision must  be  governed  by  Cunningham  v.  Withers 
(8  Ir.  Jur.  N.  S.  382),  and  therefore  that  the  convic- 
tion must  be  quashed,  each  party  to  pay  his  own  costs* 


•  It  being  the  rale  that  the  junior,  in  o&ms  like  the  pre- 
ttot,  sboald  %©gi». 


[Before  the  foul  Court.] 

Jokes  v.  HaaLAM~~Jan.  15,  1866. 

Security  for  costs — Residence  of  plaintiff—  Warranty 
of  ahorse. 

On  an  application  by  defendant  that  plaintiff,  a  horse- 
deeder,  having  no  fixed  place  of  residence  in  Ire- 
land, but  merely  temporary  lodgings  m  Dublin,  be 
obliged  to  give  security  fir  costs  m  enaction  on  *> 
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warranty  of  a  horse — Held,  ttuU  the  motion  must 
be  refused,  but  without  costs. 

This  was  an  action  brought  by  plaintiff,  a  horse- 
dealer,  having  no  fixed  residence  in  Ireland,  bat  only 
temporary  lodgings  in  Anne-street,  in  the  city  of 
Dublin,  against  defendant,  on  an  alleged  warranty 
given  by  defendant  on  the  sale  of  a  horse  by  defen- 
dant to  plaintiff. 

Sidney,  Q.G.,  (with  him  Coates)  applied  that  phin- 
tiff  be  obliged  to  give  secnrity  for  the  costs  of  the 
action.  The  motion  was  grounded  on  an  affidavit  by 
defendant,  setting  out  that  plaintiff  resides  for  the 
most  part  in  England,  ont  of  the  jurisdiction  of  this 
Court,  having  merely  temporary  lodgings  at  No.  12 
South  Anne-street  in  the  city  of  Dublin. 

Seeds  contra,  for  plaintiff,  relied  on  Allain  v. 
Chambers  (8  Ir.  0.  L.  R.  Ap.  7)  Redmond  v.  Moo- 
ney(l4  Ir.  C.  L.  R.  Ap.  17;  &c.  7  Ir.  Jnr.  n.s.  Q.  B. 
277);  Sisson  v.  Cooper  (4  Ir.  C.  L.  R.  401,  C.P.) 
When  the  summons  and  plaint  was  issued,  plaintiff 
was  within  the  jurisdiction  of  the  Court.  In  the  sum- 
mons and  plaint  plaintiff  was  described  as  having  a 
residence  at  Drumcondra,  which  was  afterwards  found 
to  be  a  mistake,  as  he  was  only  on  a  visit  to  a  friend 
there. 

Coates  in  reply. — The  false  address  given  to  plain- 
tiff in  the  plaint  vitiates  the  writ — C.  L.  P.  Act, 
sect  9.     Curry  r.  Johnson  (2  Ir.  C.  L.  R.  641). 

Pioot,  C.8. — The  plaintiff  in  this  case  is  a  dealer 
in  horses.  He  is  obliged  to  go  to  England  on  busi- 
ness. It  is  a  mistake  to  imagine  that  a  person  hav- 
ing a  residence  elsewhere,  and  coming  to  this  country 
to  maintain  an  action,  should  be  liable  to  give  secu- 
rity for  costs.  Tambisco  v.  Pacifico  (7  Exch.  816)  es- 
tablishes the  contrary.  Plaintiff  here  was  in  the  country 
when  the  writ  was  issued,  and  living  at  Drumcondfa; 
he  left  the  country  three  days  after,  which  defendant 
was  aware  of.  Plaintiff  could  give  no  other  residence 
than  what  he  has  given  in  the  summons  and  plaint, 
and  though  he  has  now  only  lodgings  which  he  may 
give  up  at  any  time,  yet  we  cannot  grant  this  ap- 
plication. As  to  the  costs,  plaintiff  has  misled  defen- 
dant, and  obliged  him  to  bring  this  motion ;  plaintiff's 
attorney  knew  that  defendant  was  under  the  impres- 
sion that  plaintiff  was  not  in  this  country,  he  ought 
then  in  fairness  to  have  apprized  defendant  of  his 
mistake.  Therefore  the  motion  must  be  refused,  but 
without  costs. 


[Before  the  Lord  Chief  Baron  and  Fitzgerald  and 
Deast,  BB.] 

Barrt  v.  The  Midland  Great  Western  Railway 
Company  of  Ireland Jan.  23. 

New  trial  motion — Meaning  in  company's  bye-law  of 
words,  "place  where  train  originally  started  from." 

A  was  a  third  class  passenger  by  the  train  from 
Crossdoney,  on  the  Cavan  line,  to  Dublin.  On  the 
arrival  of  the  train  at  Mullingar,  it  joined  a  train 


which  came  from  Ballinasloe,  which  was  proved  to 
be  the  main  train.  Plaintiff  refused  to  give  up  his 
ticket  on  the  arrival  of  the  train  in  Dublin,  where- 
upon the  fare  from  Ballinasloe  was  demanded  from 
him  in  accordance  with  the  bye-law — *•  Every  pas- 
senger not  producing  his  ticket  will  be  required  to 
pay  the  fare  from  the  place  whence  the  train  ori- 
ginally started."  On  plaintiff's  refusal  to  pay  the 
fare  or  give  histickct,  he  was  brought  to  the  police 
office.  He  then  brought  an  action  for  false  impri- 
sonment against  the  company.  The  material  issue 
at  the  trial  was,  where  did  the  train  start  from? 
and  the  jury,  by  the  direction  of  the  judge,  found 
that  it  started  from  Ballinasloe.  Held,  on  motion 
for  a  new  trial  in  pursuance  of  leave  resoved  on 
the  grounds  of  misdirection,  that  the  conditional 
order  must  be  discharged,  and  that  the  judge  was 
right  in  so  directing  the  jury. 

This  was  an  action  for  false  imprisonment  Plaintiff 
was  a  third  class  passenger  by  the  train  from  Cross- 
doney, on  the  Cavan  line,  to  Dublin.  When  this 
train  reached  Mullingar  it  joined  a  train  that  started 
from  Ballinasloe,  the  composite  train  then  coming  on  to 
Dublin.  On  the  arrival  of  the  train  in  Dublin,  plaintiff, 
though  having  his  ticket,  refused  to  give  it  up  when  de- 
manded. Thereupon  7s.  7d.,  the  third  class  fare  from 
Ballinasloe,  was  demanded  from  him,  and  refused.  It 
was  stated  in  evidence  at  the  trial  that  the  fare  from 
Cavan,  third  class,  was  7s.  Id.,  from  Crossdoney, 
6s.  7d ,  and  from  Mullingar,  4s.  2d.  The  company 
demanded  the  above  fare  of  7s.  7d.  in  accordance 
with  one  of  their  bye  laws,  which  was  as  follows:— 
44  Every  passenger  not  producing  or  delivering  up  his 
ticket  when  required  so  to  do  by  the  servant  of  the 
company  duly  authorised  to  collect  tickets,  will  be 
required  to  pay  the  fare  from  the  place  whence  the 
train  originally  started,  or  in  default  of  paymeut 
thereof  shall  forfeit  and  pay  a  sum  not  exceeding  40s. 
On  plaid  tiff's  refusal  to  give  up  his  ticket,  or  to  pay 
the  7s.  7d.,  he  was  arrested  and  brought  to  the  police 
office,  and  this  was  the  imprisonment  complained  of. 
The  case  was  tried  before  the  Lord  Chief  Baron  at 
the  sittings  after  Michaelmas  Term,  1 865.  The  only 
issue  material  to  the  present  motion  at  the  trial  was, 
"Did  the  train  originally  start  from  Ballinasloe?"  and 
his  Lordship  directed  the  jury  to  find  that  it  did,  and 
reserved  leave  to  plaintiff  to  move  to  have  the  ver- 
dict entered  for  plaintiff  or  for  a  new  trial,  on  the 
ground  of  misdirection. 

Cartoon,  Q.C.,  (with  him  Exham,  Q.C.,)  for  de- 
fendants, now  showed  cause  against  the  conditional 
order,  obtained  in  pursuance  of  the  leave  reserved. 
The  short  question  in  the  case  is,  what  is  the  meaning 
of  the  words  *4  the  train  v  in  the  bye-law — «•  the  place 
where  the  train  originally  started  from."  This  is  a 
case  of  first  impression,  and  the  meaning  of  the  words 
cannot  be  arrived  at  by  any  authority,  but  wc  con- 
tend that  the  words  mean  the  train  which  arrives  at 
the  terminus  at  which  the  passenger  leaves  the  train. 
It  was  proved  at  the  trial  that  there  were  two  trains 
which  met  at  Mullingar,  which  then  united  and  came 
on  thus  to  Dublin.  We  say  that  "  the  train  "  started 
originally  from  Ballinasloe — plaintiff,  that  it  originally 
started  from  Cavan,  or  else  from  Mullingar,  the  jane- 
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tion.  Counsel-  concluded  by  citing  the  case  of  Dear 
dea,  appellor*;  Tototmnd,  respondent  (\  Law  B, 
Q.  B,  10),  and  referring  to  8  &  9  Vict,  e.  26,  ss. 
103.  1 1 1,  the  Railway  Olausos  Consolidation  Act. 

Heron,  Q.C.,  (with  him.  AUKenna)  for  plaintiff, 
iu  support  of  the  conditional  order — The  tickets  arc 
collected  at  Multifarnam,  just  before  the  train  arrives 
at  Mullingar,  so  that  plaintiff  coald  not  have  come 
farther  than  from  Mullingar  without  a  ticket;  there- 
fore the  company  could  not  be  defrauded  of  any  greater 
fare  than  that  from  Mnllingar  to  Dublin.  Defendants 
might  as  reasonably  maintain  that  the  traiu  originally 
started  from  Galway,  for  part  of  it  did  come  from  that. 
The  only  reasonable  constractfon  that  can  bo  applied 
to  the  bye-law  is  £o  bold  that  the  train  originally 
started  from  Mullingar,  unless  you  hold  that  Cavaa 
was  its  original  point  of  departure. 

M'Kenna  followed  on  the  same  side. 

The  Court  did  not  call  on  Exham,  Q.C.,  to  reply 
bnt  intimated  that  they  would  commit  their  judgment 
to  writing. 

Jan.  25. — Pigot,  C.B — -We.  are  all  of  opinion 
that,  uuder  the  bye- law  referred  to,  Ballinastoe  was 
"  the  place  where  the  train  originally  started  from." 
At  the  trial  the  following  facts  appeared  in  evidence 
without  contradiction.  ("His  Lordship  here  referred 
to  the  evidence,  and  then  proceeded  thus") — At  Mul- 
lingar the  train  became  a  composite  one,  and  so  pro- 
ceeded to  Dublin.  At  Mullingar  the  Cavaa  carriages 
returned  by  the  Cavan  line,  and  the  other  carriages 
came  ou  to  Dublin.  A  train  leaves  Galway  at  4,  and 
the  Cavaa  and  Sligo  carriages  join  it  at  Mnllingar. 
According  to  the  praotice  of  the  company,  the  tickets 
are  examined  at  Castletown  and  Multifarnam.  It 
cannot  be  denied  that  the  words  in  the  bye-law,  "'the 
place  whence  the  train  originally  started,"  may  be  in 
some  cases  very  embarrassing,  when  a  number  of 
trains  meet  and  unite  before  coming  to  the  station, 
where  a  passenger  refuses  to  produce  his  ticket'.  In 
the  case  of  the  Midland  Railway  Co.  in  England,  it 
would  be  very  difficult  to  settle  what  was  "  the  place 
whence  the  train  originally  started."  But  there  can 
be  but  little  difficulty  in  the  present  case.  The  train 
in  question  was  known  as  the  "  4  o'clock  train  from 
Galway,"  and  the  Cavan  train  came  no  further  than 
Mnllingar;  therefore  it  could  not  have  been  the  Ca 
van  train.  The  evidence  shows  that  the  train  from 
Galway  was  the  main  line,  the  others  merely  branches, 
and  the  circumstances  which  occurred  on  the  night  in 
question  prove  this ;  for  the  Cavan  train,  depended  on 
the  Galway,  and  owing  to  the  accident  which  occur 
red,  the  Cavan  passengers  were  delayed  foi  two  hours 
at  Mallingar  to  wait  for  the  Galway  train.  It  was 
urged  on  us  by  plaintiff's  counsel  that  as  the  intention 
of  the  statute  aud  the  bye- law  was  to  prevent  fraud 
on  the  company,  and  as  the  tickets  were  examined 
just  before  the  train  arrived  at  Mnllingar,  we  ought 
to  hold  that  Mnllingar  was  "  the  place  whence  the 
train  originally  started,"  and  that  thas  there  wonld 
be  no  possibility  of  the  company  being  defrauded.  But 
to  hold  this  to  be  the  construction  would  be  to  treat 
the  traiu  as  sUriiug  from  different  place  3,  according 
as  the  ticket  of  each  passenger  was  examined,  and 
thus  there  might  be  several  different  starting  points, 


which  would  be  absurd.  The  argmneet  put  forward 
by  defendant's  counsel  is  a  reasonable  one.  A  num- 
ber of  passengers  arrive  in  Dublin,  and  the  company 
have  no  means  of  ascertaining  where  each  passenger 
started  from  in  the  event  of  his  refusing  to  give  up 
his  ticket.  The  passengers  may  have  changed  thefr 
carriages,  and  the  guard  cannot  possibly  tell  where 
each  has  oome  from.  We  must  give  a  reasonable 
construction  to  the  bye-law,  and  wo  think  thwt  "  the 
train"  was  that  which  did  the  service  of  "the  4 
o'clock  train  from  Galway "  to  Dnblin.  It  follows, 
therefore,  that  the  cause  shown  murt  be  allowed  with 
costs. 


[Before  Fitzgerald,  Hughes,  and  Deast,  BB.] 

Nocwak  t>.  Higoins — Jan.  25. 

Practice — Irregularity  of  notice— -Waiver  of  objection 
\74th  General  Order. 

Defendants  attorney  served  a  notice  on  a  pltintiff's 
attorney  that  counsel  for  defendants  would  snow 
cause  why  a  conditional  order  should  not  be  made 
absolute,  "which  motion,"  the  notice  went  on  to 
state,  "  would  be  grounded  on  the  said  order,  the 
award  therein  mentioned"  ire.  without  stating  any 
grounds  of  objection.  After  the  receipt  of  this  notice, 
plaintiffs  fled  two  affidavits,  and  the  matter  came  on 
in  Chamber  before  two  judges  on  two  different  occa- 
sions, when  no  objection  was  taken  by  plaintiff  to  the 
notice.  Plaintiff  now  objected  to  it  on  the  grounds 
that  it  does  not  specify  the  grounds  of  objection  to  the 
award  which  was  made.  Held,  that  this  was  a  valid 
bojection,  and  that  the  subsequent  proceedings  of 
plaintiff  had  not  the  effect  of  waiving  the  objection* 

Thr  summons  and  plaint  was  for  £85  on  foot  of  a 
promissory  note  made  by  defendant  to  plaintiff.  The 
matter  was  afterwards,  by  consent,  referred  to  arbi- 
tration, and  an  award  was  made  that  defendant  should 
pay  plaintiff  £88  12s.  2d.,  which  was  the  amount 
which  the  arbitrators  found  to  be  due  by  defendant  to 
plaintiff,  and  the  costs  incurred.  A  conditional  order 
was  obtained  by  plaintiff  on  June  21st,  1865,  that 
the  said  award  should  be  confirmed  unless  cause  was 
shown  to  the  contrary,  whereupon,  on  the  29th  June 
defendant's  attorney  sent  a  notice  to  plaintiff's  attor- 
ney that  defendant's  counsel  would  show  cause,  "which 
motion,"  the  notice  went  on  to  state,  "  will  be  grounded 
on  the  said  order,  the  award  therein  mentioned,"  &c 
without  specifying  the  grounds  upon  which  the  award 
was  objected  to.  Gn  the  3rd  July  plaintiff  filed  two 
affidavits,  in  neither  of  which  was  there  any  objection 
taken  to  the  notice  of  June  29.  The  matter  eame 
before  Christian,  J.,  in  Chamber,  and  subsequently 
before  O'Brien,  J.,  iu  Chamber,  no  objection  being 
taken  to  the  notice  on  either  occasion. 

J.  S.  Green  for  plaintiff,  now  objected  to  the  notice 
of  June  29,  on  the  ground  that  the  notice  did  not  spe- 
cify the  objections  to  the  award  therein  alleged  to  have 
been  made,  as  required  by  the  174th  General  Order 
of  1854. 

Curtis,  contra,  for  defendant.— -The  irregularity  u 
the  notice  is  cured  by  plaintiff's  subsequent  proceed- 
ings, and  plaintiff  must  be  hold  to  have  waited  hie 
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objection  by  not  at  once  raising  it  before  taking  any 
farther  step  in  the  case. — Cohn  v.  Davis  (1  H.  BL 
80);  Rogers  v.  MapUback{\  H.  BL  107);  Brown  v. 
Wildbore  (1  M.  &  Gr.  276);  De  Burgh  v.  Thomson 
(7  Ir.  C.  L.  R.  32);  Ousacky.  M'Cabe  (6  Ir.  C.  L. 
R.  883). 

Oreen  in  reply. — What  we  have  done  does  not 
amount  to  a  waiver.  We  made  the  objection  as  soon 
as  we  could. 

Per  Curiam. — The  objection  mast  be  allowed. 


[BZFOBE  THE  FULL  COURT.] 

Magrath  v.  Fletcher.— Jan.  26. 

Practice — Motion  to  extend  time  for  going  to  trial. 

Plaintiff  applied  to  the  Court  that  they  should  extend 
the  time  for  his  going  to  trial  to  the  next  Michael- 
mas after-sittings,  on  the  ground  that  a  material 
witness  was  in  America,  and  would  not  be  here 
till  then.  Held,  that  the  application  must  be  re- 
fused with  costs,  plaintiff  not  giving  any  reason  why 
the  witness  should  not  be  here  before  the  time  stated. 

Monahan,  for  plaintiff,  applied  to  the  Court  that  the 
time  for  plaintiff's  going  to  trial  should  be  extended 
to  the  sittings  after  next  Michaelmas  Term. — C.  L. 
P.  Act,  8.  106.  The  action  is  on  a  bill  of  exchange 
for  £65.  Plaintiff  is  indorsee— defendant  drawer 
and  indorser.  A  material  witness,  George  Magrath, 
plaintiff's  son,  is  absent  in  America,  bat  plaintiff  has 
made  an  affidavit  stating  he  will  be  here  by  next 
Michaelmas  after-sittings?]  The  plaint  was  issued 
Dec  13,  1 864,  and  the  defence,  imputing  forgery  to 
plaintiff,  and  denying  that  defendant  got  notice  of  the 
dishonour  of  the  bill,  was  filed  Jan.  13,  1865. 
[Fitzgerald,  B — Why  did  yon  not  go  to  trial  last 
Hilary  after-sittings?]  We  conld  not;  for  George 
Magrath  expected  to  go  very  soon  to  America,  and 
we  did  not  know  that  we  would  have  time  to  go  to 
trial  before  bo  left.  He  actually  went  in  March,  1865. 
— Jordan  v.  Martin  (8  Tanut.  104);  Chitty  Arch- 
bold  Prac.  1435. 

Palles,  Q.C,  (with  him  Seeds)  contra,  for  defendant. 
— Plaintiff's  affidavit  is  not  correct  in  asserting  that 
George  Magrath  went  to  America  in  March,  for  he 
did  not  go  until  July — thus  plaintiff  had  six  different 
tpportnnities  of  going  to  trial,  and  did  not  avail  him- 
self of  any  of  them,  and  we  ought  not  to  have  the 
action  hanging  over  oar  heads  any  longer.—  Baldwin 
y.  Padwick  (19  Law  J.,  Q.  B.f  15);  Dowell  v. 
Hussey  (6  Ir.  0.  L.  R.  230). 

Seeds  on  same  side. — Plaintiff  mast  show  good 
cause  why  he  has  not  already  gone  to  trial. — Oitlman 
t.  Connor  (1  Jebb  &  Sym.  673);  Powerscourt  v. 
Bresiin{A  Ir.  L.  283);  Wallace  v.  M'Clelland  (3 
Jr.  L.  199). 

Monahan  in  reply. — It  was  a  clerical  mistake  in  the 
affidavit  that  March  was  put  for  July.  [Pigot,  O.B. 
—Would  a  shorter  time,  say  Easter  or  Trinity  after- 
aittings,  be  sufficient  for  you? J  No;  wo  could  not 
audeitake  to  go  to  trial  before  uuxt  Michaelmas  after- 
*ittiug<>. 


Pioot,  O.B. — Then  we  cannot  extend  the  time  to- 
such  a  distant  date,  and  we  most  refuse  this  applica- 
tion. Plaintiff  does  not  show  any  reason  why  George 
Magrath  is  not  here,  and  should  not  be  here  before 
Michaelmas  after-sittings. 

Motion  refused  with  costs. 


Court  of  3$anferuptcD$c5n0olbenct>. 

r  Reported  by  John  Lery,  Esq.,  Barrlftcr-at-Lftw.] 

[Before  Lynch,  J.J 
re  Patrick  Grehah. 

Duty  of  manager  of  bankrupts  estate — Equitable  Hen 
on  funds  produced  by  sale  of  a  portion  of  bank- 
rupt's estate  upon  which  the  manager  raised  money 
—The  Factors*  Act. 

Where  in  a  composition  after  bankruptcy,  a  manager 
has  been  appointed  by  the  resolution  of  the  creditors, 
with  a  definite  duty  in  the  management  of  a  grazing 
and  farming  estate,  Held,  that  an  auctioneer  receiv- 
ing from  said  manager  the  note  mentioned  in  the 
case,  and  knowing  the  fact  that  he  was  then  acting 
as  such  manager,  had  not  thereby  any  specific  lien 
on  the  property  brought  to  sale  by  him  in  violation 
of  the  manager* 8  duty. 

Held  also,  that  such  later  did  not  give  an  equitable 
title  against  the  assignees,  and  that  neither  under  the 
Factors*  Act  nor  in  any  other  way  could  he  make 
title  to  the  proceeds  of  the  sale  of  all  the  bankrupt 
stock  taken  possession  of  under  color  of  the  authority 
given  him  by  the  letter  of  the  manager. 

This  case  came  before  the  Conrt  npon  charge  and  dis- 
charge. Mr.  Ganley  auctioneer  filed  a  charge  claiming 
£2510  advanced  by  him  to  Mr.  Walsh  manager  of 
the  estate  to  which  the  assignees  filed  a  discharge. 

Coffey,  Q.C,  and  Kernan,  Q.O.,  were  for  the  as- 
signees. 

Serjeant  Armstrong,  Q.C,  and  Sidney,  Q.C,  were 
for  Mr.  Ganly. 

P.  Martin  and  M'Dermott  were  for  the  unsecured 
debtor.  Oases  cited,— As  to  equitable  lien,  Be  Fcr- 
roll  (10  Ir.  Chan.  Rep.  304);  Barrington  v.  Evans 
(3  Young  &  Collier,  384);  Hacldey  v.  Bantock  (1 
Russell,  141);  Pinkett  v.  Wright  (2  Hare,  120). 
As  to  power  of  manager — Hawtayne  v.  Bourne  (7 
Meeson  &  Welsby,  595.) 

Lynch,  J. — The  charge  filed  by  Mr.  Ganly  in  this 
matter  claims  a  lien  or  specific  charge  ou  the  funds 
produced  by  the  sale  of  certain  cattle  advertised  for 
sale  by  Mr.  Ganly  at  Castlerea,  but  afterwards  sold 
by  order  of  this  Court,  and  the  produce  of  which  sale 
is  now  lodged  in  Court,  subject  to  any  right  thereto, 
which  Mr.  Ganly  may  establish.  It  appears  that  Mr. 
Grehan  was  adjudged  a  bankrupt  on  the  28th  October, 
1864;  that  subsequently  he  called  a  meeting  of  hi* 
creditors  pursuant  to  the  149th  section,  offering  to 
them  a  composition,  and  that  afterwards,  on  the  13th 
January,  1865,  the  offer  of  compositiuti  was  finally 
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adopted  and  confirmed.  By  that  arrangement  all  the 
estate  and  effects  of  the  bankrupt  remained  vested  in 
the  official  and  trade  assignees,  and  same  were  to  be 
managed  by  Mr.  Walsh  nnder  the  superintendence  of 
the  trade  assignee,  and  Mr.  Walsh  •undertook  on  his 
part  to  provide  a  sam  not  exceeding  £8,000  for  the 
purpose  of  paying  present  and  futnre  outgoings,  and 
to  procure  the  necessary  stock  for  the  efficient  work- 
ing of  said  estate  in  addition  to  that  already  upon 
same,  the  said  Mr.  Walsh  being  declared  a  first  cre- 
ditor on  the  said  estate  and  effects,  subject  to  the 
mortgages  already  thereon,  for  the  sum  so  to  be  ad- 
Tanced  by  him,  with  interest  at  the  current  bank  rate 
of  the  day,  and  with  such  remuneration  for  his  services 
in  management  of  the  estate  as  the  trade  and  official 
assignees  might  fix.  upon,  the  said  Mr.  Walsh  under- 
taking that  at  least  the  existing  amount  of  assets 
available  for  the  simple  contract  creditors,  say  £5,000, 
should  bo  available  for  the  unsecured  creditors  at  any 
future  time,  less  by  payments  of  the  dividends  there- 
out, and  by  loss  (if  any)  by  extraordinary  casualty 
to  cattle,  with  permission  to  Mr.  Walsh  at  any  time 
to  apply  to  the  Court  to  discontinue  the  arrangement, 
and  wind  up  the  estate.  By  the  arrangement  it  was 
also  provided  that  a  dividend  of  3s.  4d.  in  the  pound 
should  be  paid  to  the  unsecured  creditors  on  the  1st 
of  August  and  1st  of  February  in  each  year,  and  the 
first  payment  was  to  issue  on  the  1st  August  last. 
This  composition  or  arrangement  was  the  act  of  the 
creditors  themselves  by  virtue  of  the  power  vested  in 
them  by  the  statute,  and  the  Court  merely  affirmed 
the  act  of  the  creditors.  This  arrangement  has  been 
complained  of  by  Mr.  Walsh  by  reason  of  its  com 
plexity,  and  has  been  attacked  by  Mr.  Ganly,  as  was 
said,  for  its  unreasonable  provisions;  however,  these 
statements  have,  I  think,  no  force  now.  Mr.  Walsh 
should  have  looked  into  these  matters  before  he  deli- 
berately entered  into  the  agreement,  and  having  ex- 
press power  to  apply  to  the  Court  to  discontinue  the 
arrangement,  he  never  took  any  such  step,  and  as 
regards  Mr.  Ganly,  he  was  present  at  the  meetings 
held  for  carrying  into  effect  this  arrangement,  and 
came  expressly  to  recommend  Mr.  Walsh  to  the  cre- 
ditors. The  extent  of  Mr.  Ganly's  knowledge  of  the 
provisions  of  the  arrangement  is  in  some  doubt,  and 
the  testimony  of  Mr.  Ganly  is  in  conflict  with  that  of 
Mr.  Grehan,  as  to  some  acts  of  Mr.  Ganly  bringing 
accurate  knowledge  of  the  particulars  of  the  arrange- 
ment home  to  him.  Of  course  I  do  not  for  one  in- ' 
stant  question  the  veracity  of  either  of  these  gentlemen. 
I  am  perfectly  satisfied  that  each  intended  honourably 
and  truthfully  to  depose  according  to  his  knowledge, 
and  it  is  to  me  a  satisfaction  to  feel  that  I  am  not 
bound  even  to  balance  or  weigh  the  grounds  of  their 
memories,  and  the  disturbing  elements  in  their  minds, 
as  to  the  past  transactions,  so  as  to  say  on  which  evi- 
dence I  will  act;  for  taking  merely  Mr.  Ganly's  own 
evidence,  I  have  established  his  knowledge  of  the  cha- 
racter in  which  Mr.  Walsh  acted,  namely,  that  he 
acted  under  the  arrangement  confirmed  by  this  Court. 
Now,  in  my  judgment,  this  arrangement,  though  com- 
plex, (and  perhaps  imprudent  for  the  creditors  to  have 
adopted,)  is  perfectly  intelligible.  Mr.  Grehan's  estate 
<was  a  farming  and  grazing  estate,  heavily  mortgaged; 
the  creditors  were  led  to  believe  that  the  real  estate  was 


in  value  considerably  above  its  mortgage  liabilities, 
and  there  was  in  possession  stock  and  other  assets 
amounting  to  in  or  about,  as  calculated,  £5,000.  It 
was  then  proposed  to  carry  on  the  farming  and  graz- 
ing operations,  money  being  advanced  to  enable  the 
lands  to  be  fully  stocked,  and  the  £5,000  there,  as 
estimated,  was  always  to  remain  useable  for  the  pur- 
pose of  discharging  the  debts  due  to  the  unsecured 
creditors.  The  primary  intent  manifest  on  the  face  of 
this  arrangement  was  to  continue  the  farming  and 
grazing  operations  in  full  effect,  and  it  was  plainly 
palpable  and  knowingly  in  violation  of  his  duty  as 
manager  that  Mr.  Walsh  proceeded  to  make  a  clean 
sweep  of  all  the  stock  on  the  lands.  Indeed  Mr. 
Walsh  plainly  confessed  the  purpose  he  had  in  contra- 
vention of  his  duty  as  manager.  Mr.  Ganly's  rights 
are  claimed  to  arise  out  of  dealings  with  him  by  Mr. 
Walsh,  which  it  is  alleged  created  a  lien  or  equitable 
title  against  the  assets.  The  dealings  were  these: — 
On  the  28th  June  last,  Mr.  Walsh,  as  manager  of 
this  estate,  called  on  Mr.  Ganly,  and  stating  to  him 
that  he  intended  to  hold  a  large  auction  of  the  stock 
under  his  management  in  August,  asked  for  the  loan 
of  a  sum  then  required  by  Mr.  Walsh  to  meet  press- 
ing demands,  and  he  asked  for  Mr.  Ganly's  note  or 
bill  for  £2,500,  to  be  applied  by  him  in  making  pay- 
ments required  by  him  in  working  the  estate ;  and  he 
then  promised-that  Mr.  Ganly  should  hold  the  auc- 
tion, and  was  to  have  the  security  of  the  stock  which 
were  on  the  lands,  and  could,  out  of  the  proceeds  of 
the  auction,  retain  a  sum  sufficient  to  discharge  his 
liability  on  the  bill.  That  bargain  was  carried  out,  by 
Mr.  Ganly  giving  his  promissory  note  for  £2,500, 
payable  on  the  7  th  September,  which  note  on  the  face 
of  it,  states  that  it  was  on  account  of  the  auction  at 
Mount  Plunkett.  On  that  occasion  Mr.  Walsh  handed 
to  Mr.  Ganly,  as  embodying  the  terms  of  the  agree- 
ment between  them,  the  following  note — "  Dear  Sir- 
When  you  hold  the  auction  of  stock  at  Mount 
Plunkett  in  August  next,  you  can  deduct  from  the 
proceeds  the  sum  of  £2,500  in  discharge  of  your  pror 
missory  note  for  that  amount  due  on  the  7th  of  Sep- 
tember at  the  Hibernian  Bank,  Tullamore.  Yours 
trnly — Walter  H.  Walsh. — To  Messrs.  Ganly  and 
Parker."  Now,  I  have  here  the  terms  of  the 
agreement  pnt  into  writing  at  the  time  between  the 
parties,  and  showing  the  terms  on  which  the  advance 
was  made.  It  is  first  argued  that  this  agreement  per 
se  created  a  legal  lien,  or  if  not,  was  an  equitable  lien 
on  the  then  existing  stock ;  but  in  my  mind  no  lien  on 
the  stock  in  the  sense  argued  was  ever  created  by  this 
letter  or  by  the  agreement,  nor  was  it  ever  intended  that 
such  should  be.  The  dealing  arose  only  out  of  the  cir- 
enmstances  of  the  trade  between  the  two  gentlemen.  Mr. 
Ganly  was  to  be  employed  as  auctioneer  in  the  way  of 
his  trade,  and  Mr.  Walsh,  quite  consistently  with  the 
proper  discharge  of  his  duty  as  manager,  might  have  had 
a  large»auction  of  cattle  at  the  end  of  the  season ;  and 
according  to  ordinary  trade  operations,  Mr.  Ganly  lent 
his  name  to  raise  funds  to  be  discharged  out  of  the 
auction,  which  was  guaranteed  to  him.  Mr.  Ganly 
still  had  the  confidence  in  Mr.  Walsh  that  he  formerly 
expressed  to  the  creditors  to  induce  them  to  adopt 
this  arrangement,  and  he  was  content  to  take  the  as- 
surance of  his  being  the  party  to  realise  the  assets  by 
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ale,  and  so  to  have  a  power  of  retaining  sufficient 

?unds  to  meet  the  liability  to  fall  dae  in  September, 
t  seems  to  me  that  it  is  straining  the  terms  of  this 
"agreement  to  a  purpose  never  intended  to  seek  Oat  of 
\t  per  se  to  create  ,a  case  of  lien  or  specific  charge, 
'the  terms  stated  by  parol  *'  as  security  ,*  and  "  the 
"advances  being  made  on  the  faith  6f  the  cattle  being 
ihere,"  are  used  popularly  to  express  the  intention  of 
the  parties.     The  advance  was  on  the  /kith  of  Mr. 
Walsh's  having  in  course  of  duty  large  sales  touiake, 
and  on  the  faitnlShat  he  would  employ  Mr.  Ganly  in 
inaking  (hese  sales,  and  on  the  faith  that  as  a  natural 
consequence  therefrom  &r.  Ganly  would  be  put  in 
funds  to  meet  the  happening  of  the  liability  then  un- 
dertaken by  him.     Regarded  as  a  claim  of  lien  or  spe- 
cific charge  then  (Created,  it  seems  to  me  to  fail  in 
'every  view  suggested.     !Mr.  Walsh  had  no  power  as 
manager  to  create  any  such  specific  lien*     Mr.  Ganly 
dealt  with  him  knowing  his  capacity  as  being  merely 
in  management,  and  he  knew  that  he  should  act  un- 
der the  superintendence  of  the  trade  assignee.     The 
question  put  by  Mr.  Gahly  to  Mr.  Walsh  showed  his 
full  knowledge  of  his  capacity  and  his  duty;  and  the 
act  which  it  it  now  Insisted  was  done— namely,  spe- 
cifically to  bind  the  assets  with  this  advance — would 
plainly  be  in  Violation  of  Mr.  Walsh's  duty,  charging 
these  assets  with  this  liability  in  order  to  extricate 
bis  relative  from  the  liability  'which  fell  upon  him. 
The  Factor's  Act,  and  the  more  general  Act  of  Vic- 
toria, seem  to  me  to  have  no  application  to  this  case, 
Kfr.  Walsh  was  not  any  general  agent  to  sell;  he 
<was  an  agent  to  manage,  to  which  management  cer- 
tain operations    of   sales    and    purchases   necessa- 
rily attached;    but    his   powers  wore  limited  and 
'confined,  to  the  knowledge  6f  Mr.  Ganlj— to  selling 
and  buying  in  the  proper  course  of  management., 
Then  as  a  lien  it  should  M  for  not  designating  the 
"subject -matter  charged.    It  is  hardly  contended  that 
this  agreement  bound  all  the  cattle  on  the  lands,  and| 
that  any  sale  afterwards  was  a  fraud  on  Mr.  Ganly., 
Then  what  did  ft  operate  on  immediately?    Mr.  Sfd-i 
ney  has  Very  Ingeniously  constructed  a  charge,  to  arise; 
when  the  Cattle  were  culled  out  for  sale,  and  thati 
when  so  'appropriated  the  lien  arose,  and  Mr.  Sidney; 
cited  £  groat  number  of  authorities  to  support  this) 
proposition.     Now,  I  will  not  go  through  these  autho-| 
ritles,  because,  in  my  judgment,  the  argument  fails, 
On  the  ground  of  not  having  the  basis  of  fact  to  sup- 
port it.  The  agreement  as  little'  designates  a  future  asi 
a  present  subject-matter,  and  it  is  quite  as  definite  a& 
to  the  one,  as  to  the  other.    It  is  dear  enough,  I 
think,  2n  its  plain  meaning,  a  promise  to  give  the  fu- 
ture auction,  and  a  right  of  retainer  out  of  the  assets;; 
but  it  is  equally  incapable  of  supporting  a  future, 
lien  as  a  present  one,   and  besides,  Mr.  Sidney's 
view  Would  bring  the  validity  of  the  future  act,  the 
asjumed  perfection  of  the  lien,  into  consideration  as 
regards  this  claim.      Therefore,  I  think  <m  plain 
grounds,  as  a  lien,  this  claim  foils;  and  indeed  the 
short  and  pointed  argument  of  Mr.  M'Dermot  put  this 
part  of  the  case  in  a  most  forcible,  and,  I  think,  con-: 
elusive  point  of  view.    Now  I  proceed  shortly  to  con-j 
aider  the  subsequent  acta  done,  id  see  if  Mr.  Ganty 
lias  any  claim  arising  out  of  his  agreement  by  ineana 
Of  the  future  wto^Abtf5  tins  may  tie  regarded  riOt 


as  lien,  but  as  a  contract  to  hold  an  auction,  made  by- 
Mr.  Walsh  in  the  course  of  possible  duty  as  manager 
— an  advance  on  the  foot  of  that  contract  by  Mr. 
Ganly — and  tho  property  afterwards  banded  over  to 
bim  to  be  disposed  of,  he  having  secured  to  him  a 
right  of  set-off  in  respect  of  the  produce  of  -the  sale* 
Wore  Mr.  Ganly  a  stranger  to  all  the  matters — did 
he  deal  with  Mr.  Walsh  in  his  apparent  ownership  aa 
the  real  owner,  and  advance  his  money  to  him  as 
such,  ahd  get  from  him  afterwards  this  stock  to  sell, 
— the  case  would  present  Itself  to  me  fa  a  very  differ- 
ent tight  from  that  in  which  I  now  view  it;  and  un- 
derstanding this  as  the  View  in  which  the  case  was 
first  presented,  I  must  shortly  state  the  evidence  as  to 
the  dealing  between  Mr.  Gamy  and  Mr.  Walsh.      In 
the  first  place  Mr.  Ganly  was  toot  arranger;  he  knew 
of  Grehan's  bankruptcy,  he  lenew  of  the  arrangement, 
and  he  knew  that  Mr.  Walsh  was  only  the  manager 
of  this  property,  carrying  oh  the  grazing  operations* 
He  necessarily  expected  there  should  be  large  sales, 
and  I  have  already  stated  my  View  of  the  transaction, 
between  him  and  Mr.  Walsh,  evidences  by  the  note 
then  given  and  the  tetter  of  June,    that  was  an  un- 
dertaking that  might  possibly  be  carried  out  In  pursu- 
ance of  fair  management,  and  therefore  Mr.  Ganly 
may  hate  then  not  been  cognizant  6f  any  intention  ia 
Walsh  to  act  in  violation  of  his  duty  of  management. 
But,  in  my  judgment,  he  got  no  title  then  tb  the  pro- 
perty against  the  title  of  the  assignees.    The  subse- 
quent acts  are,  in  my  opinion,  incapable  of  "being  re- 
garded as  creating  a  title  in  Mr.  Ganly.      He,  it 
appears,  early  in  July,  wrote  to  Mr.  Walsh,  and  got 
letters  from  him  about  the  expected   and  intended 
auction.      These  letters  show  the  expectation  of  the 
auction    being   held  with  due   notice   given,    and 
regularly  advertised,  and  unttl  the  "message  was  left  at 
Mr.  Gknly's,  and  Mr.  Ganly  visited  Mr.  t^alsh  at 
Mbunt  'Phrakett,  I  'see  no  grounds  for  ikying  that 
Mr.  Ganly  knew  bf  Mr.  Walsh's  intention  tb  act  in 
violation  of  his  duty  of  Management;  bat  until  that 
day,  and  until  the  action  of  the  Court  stopped  the 
sale,  I  am  Of  opinion  that  Mr.  Ganly  must  have 
known  of  the  determination  of  Mr.  Walsh  to  act  hi 
violation  of  hb  duty  as  manager,  and  ih  fraud  of  the 
trust  undertaken  'by  him.     Mr.  Ganly,  it  appears, 
visited  Mount  fclunkett  on  Saturday.     On  that  occa- 
sion Mr.  Ganly  very  plainly  saw  the  position  of  af- 
fairs.    The  proposition  was  then  made  to  him  to  give 
him  a  bill  of  sale  of  the  property  to  aecure  him  fbr 
his  advances.     A  list  of  the  property  had  been  made 
out  and  valued.  Mr.  Gataly  refused  to  accept  this  pro- 
perty, and  returned  to  Dublin  to  advise  with  his  sofi- 
citor.     On  Monday  Mr.  Gaoiy  proceeded  again  to 
Mount  ftunkettto  meet  Mr.  Wakb,  but  before  start- 
ing he  gave  orders  to  have  printed  auction  bills  of 
the  stock  he  intended  to  sell.      Now  at  that  time  I 
eee  no  authority  given  to  Mr.  Ganly  to  hold  that  auc- 
tion, and  this  step  was  plainly  an  act  of  his  own,  ea 
his  own  authority,  to  try  and  save  himself  in  the  des- 
perate state  in  which  he  then  found  matters,  and  Mr. 
Ganly  Admits,  in  answer  to  Question  43,  at  his  first 
examination,  that  the  Whole  stock  was  included  in 
that  advertisement— *  clear  sweep  made  of  all  the 
cattle  ttttt  no  coarse  of  management  could  Justify. 
1  Well,  on  his  way  to  Mount  Plunkett,  set  Athlone,  Mr. 
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Ganly  received  a  telegram;  it  appears  Mr.  Walsh 
ivas  in  Dublin  on  that  Monday,  and  after  Mr.  Ganly 
left,  seat  this  telegram,  via. : — "  Please  inform  Mr. 
Pilkington,  Mr.  Magrath,  and  Mr.  Murphy  you  are 
instructed  to  remove  the  stock  for  the  present,     If  rs. 
Walsh  will  please  send  the  plate  to  the  bank."     Is 
this  the  authority  to  select  cattle  to  be  sold  at  the 
auction?    It  is  plain  notice  that  Mr.  Walsh  was  vio- 
lating his  duty  and  surreptitiously  making  away  with 
the  property  of  the  creditors,  and  Mr.  Gauly  plainly 
knew  .then  that  he  was  in  danger,  and  he  then,  I 
think,  without  authority  from  Walsh,  and  in  violation 
of  Walsh's  duty,  proceeded  at  once  to  act  on  this 
message,  and  under  colour  of  it  to  hold  an  auction. 
The  message  to  him  was  "  to  remove  the  cattle/or 
the  present.''    I  see  nowhere  any  authority  stated  to 
hold  the  sale.     Mr.  Ganly  being  in  this  position,  took 
verj  active  steps.     That  very  Monday  evening  late, 
the  whole  stock  of  all  the  farms  are  collected  and 
driven  off,  to  be  sold  at  the  fair  of  Castlerea  on  Wed- 
nesday.    A  .great  deal  of  evidence  was  laid  before  me 
as  to  the  practice  of  advertising,  and  the  usage  of  sales, 
and  a  Court  is  often  compelled  to  hear  strange  theo- 
ries advanced  as  to  the  modes  of  proceedings,  pn  cer- 
tain theoretic  versions  of  modes  of  managing  very  com- 
mon transaction.     It  is  in  evidence  as  not  an  unwise 
proceeding,  to  bring  off  a  mixed  stock  of  young  and 
old  cattle,  sheep,  lambs,  horses,  &c,  by  night  of  Mon- 
day, to  a  distant  fair,  to  advertise  the  sale  while  the 
cattle  are  on  their  way,  and  to  sell  them  the  next  day 
jaded  and  tired  by  a  long  journey.      This  is  said  sci- 
entifically to  be  in  due  management;    but,   in   my 
judgment,  common  sense  is  a  aafer  .guide  than  this 
science  misapplied,  and  in  every  point  of  view  I  hold 
this  attempted  sale  to  have  been  marked  with  such 
haste,  such  carelessness  as  to  ordinary  helps  by  due 
advertisement,  and  such  anxiety  to  force  their  imme- 
diate disposition,  as  must  have  arisen  from  a  thorough 
knowledge  that  it  .was  a  race  for  possession  of  the 
proceeds,  thereby  gaining  all  the  points  of  law  that 
possession  is  supposed  to  confer.     The  sale,  however, 
did  not  take  place,  and  Mr.  Ganly  has  now  only  the 
xight  he  had  on  the  Monday  before  the  sale.     If  he 
,b«d  that  right  on  Monday,  I  am  wrong  in  the  earlier 
•part  of  my  judgment.     If  he  had  only  an  inchoate  or* 
incompleted  title,  I  do  not  thiuk  he  could  rely  on  these ! 
latter  transactions  as  jperfecting  his  title.   And  I  think 
lie  got  possession  of  the  cattle,  and  attempted  their 
disposition,  with  full  knowledge  that  Mr.  Walsh  was 
violating  his  duty  of  management,  and  therefore,  in 
my  judgment,  Mr.  .Ganly  has  no  title  to  the  fund  now 
in  Court.     In  .giving  this  judgment  I  must  be  .under- 
stood as  casting  no  blame  qn  Mr.  Ganly.      I  .regret 
that  he  was  led  into  this  dealing  by  his  confidence  in 
Mr.  Walsh,  and  I  greatly  regret  that  I  am  unable  .to ! 
help  him, to  a  repayment,  but  of  course  hennas  still 
Mr.  Walsh  to  look  to,  or  perhaps  even  .some  further 
remedies;  but  1  think  I  would  be  aiding  unfairly  io 
defeat  the  unsecured  creditors,  did  I  yield  .to  any  feel- 
ing for  Mr.  Ganly  in  tips  matter.      Mr.  Gauly  ho- 
nestly tent  his  money,  thinking-all  was  fair  and  in  due 
course  of  trade,  and  he  has  J)een  disappointed,  as  the 
other  creditors  .are,  ,by  :(he  manner  in  .which  things 
have  (been  managed;  tat  though  I  disallow  ,t|>e  change 
of  Mr.  Ganly,  I  think  he  had  such  fair  grounds  to- 


make  it,  arising  out  of  the  dealings  of  one  acting  in  a 
responsible  capacity  under  this  Court,  that  I  will  not 
give  costs  against  Mr.  Ganly.  The  assignees  are  to 
have  their  costs  in  the  matter. 


Court  of  appeal  fat  CJjatuerg* 

r  Reported  by  Oliver  J.  Borke,  Eeq*  Barrster-ftt-LAw.] 

[Before  the  Load  Chancellor  and  the  Lord  Jut* 
tece  or  Appeal.] 

FL00DfS    ESTATE. — ITOV.  28. 
ROONEY,  APPELLANT.;  SALAMAN,  RESPONDENT. 

Landed  Estates  Court — General  orders  of— Exten- 
sion of  time  for  fling  objections — Affidavit  to  regis* 
ter  judgment  as  a  mortgage — 13  £  14  Vict.  c.  29. 

A*  a  judgment  mortgagee  low  down  upon  the  schedule 
of  incumbrances,  became  aware,  after  tfte  dag /or 
fling  objections  to  said  schedule  in  the  Landed  Es- 
tates Court  had  passed,  that  there  were  defects  in 
the  affidavit  of  8.  to  register  his  judgment  as  a 
•mortgage,  which  mortgage  was  prior,  in  said  sche- 
dule, to  that  of  A.,  said  def ecu  being  an  omission  in 
the  said  affidavit  of  the  sixpence  costs  found  by  the 
jury  as  appearing  on  the  record  of  the  judgment 
and  also  that  two  several  streets  wherein  were  pre* 
mises  which  said  judgment  mortgage  sought  to  affect, 
(were  alleged  in  said  affidavit  to  be  in  the  parish  of 
SL  Mary,  wherein  no  such  two  streets  did  exist, 
though  theg  did  in  that  of  St.  Mark.  The 
Judge,  after  (As  said  day  for  filing  objections  had 
elapsed,  orderedthat  A.  nnnc  pro  tone  be  at  liberty 
to  file  objections  to  said  prior  incumbrance,  and  he 
declared  said  preinisos  to  be  weU  charged  with  such 
judgment  mortgage  of  &  Held,  that  said  order 
should  be  discharged,  so  far  as  it  declaredthat  A.  be 
atHberty  noncpro  tnnc  to  file  objections  to  said  prior 
incumbrance  vested  in  8.;  and  that  the  premises  in 
said  two  streets,  if  same  were  to  be  found  in  said 
parish  of  SL  Mary,  were  weU  charged  witli  said 
judgment  mortgage;  and  as  to  the  omission  of  the 
sixpence  in  thetaid  affidavit  the  Court  would  not 
disturb  .the  said  judgment  mortgage  so  vested  as 
aforesaid  in  8.  inasmach  as  the  time  for  objecting 
thereto  had  passed.  But  the  Court  iMimqtedthat 
had  the. objection  been  taken  within  the  proper  time, 
it  wotdd  have  been  a  fatal  one. 

This  was  an  appeal  from  an  order  of  Judge  Dodos, 
The  appeal  was  taken  by  Elizabeth  Booney  and  Mary 
Avenal  Booney,  spinsters,  administratrices  de  bonis  non 
of  Henry  Nugent  Koouey* deceased,  and  nnadministered 
by  Frances  Booney,  widow.  The  facts  of  the  case 
are  Sn\\y  .disclosed  in  the  petition  of  appeal,  of  which 
•the  following  is  a-suminary : — 

Taat.petitioners  (theappellants)  were  incumbrancers 
on  the  laud*  sold  in  .this  matter  for  the  snm  of  JB73& 
13*.  4<L,  besides  interest  and  costs,  in  respect  of  a 
judgment  recovered  fby  t^e  said  Prances  Booney  as 
administratrix  of  the  personal  estate  and  effects  of 
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the  said  Henry  Nugent  Rooney  against  the  owner  in 
this  matter,  in  or  as  of  Easter  Terra,  1861,  for  the  snm 
of  £733  18s.  4d.,  debt,  with  £7  1 4s.  7d.  for  costs,  and 
duly  registered  as  a  judgment  mortgage  against  the 
lands  and  premises  sold  in  this  matter  in  the  office  for 
registering  deeds  in  Ireland,  on  the  17th  Ang.  1861. 
The  said  judgment  mortgage  appeared  on  the  draft 
final  schedule  of  incumbrances  in  this  matter,  as  No. 
19  in  point  of  priority. 

That  Maurice  Salaman  filed  his  claim  in  this  mat- 
ter, claiming  to  be  a  creditor  on  the  lands  sold  in  this 
matter  for  the  sum  of  £547  19s.  besides  interest  and 
costs,  on  foot  of  a  judgment  obtained  by  said  Sala- 
man against  the  owner  in  this  matter,  in  or  as 
of  Hilary  Term,  1861,  for  the  snm  of  £547  19s. 
for  debt,  besides  costs,  as  therein  mentioned,  and 
purporting  to  be  registered  as  a  mortgage  against  the 
lands  sold  in  this  matter  on  the  7th  February,  1861. 

That  the  said  alleged  judgment  mortgage  of  the 
■aid  Maurice  Salaman  appeared  in  the  draft  final  sche- 
dule in  this  matter  as  No.  15  in  point  of  priority. 
That  in  addition  to  the  said  judgment  mortgage  of 
the  said  Maurice  Salaman,  seven  other  judgment 
mortgages  appeared  on  the  said  draft  final  schedule  in 
priority  to  the  said  judgment  mortgage  of  petitioners. 
The  petition  of  appeal  then  stated  that  petitioners 
were  not  aware  that  there  were  any  defects  in  the  regis- 
tration of  any  of  said  judgment  mortgages,  or  that  same 
or  any  of  them  were  invalid  nntil  after  the  time  limited 
for  lodging  objection  to  said  draft  final  schedule  had 
expired.  That  the  time  for  lodging  objections  to  said 
draft  final  schedule  expired  on  the  6th  day  of  March, 
1865;  and  on  the  28th  day  of  April,  1865,  and  im- 
mediately on  the  petitioners  becoming  aware  that 
there  were  defects  in  the  registration  of  some  of  said 
judgment  mortgages,  petitioners  made  an  applica- 
tion to  Judge  Dobbs  for  liberty  to  file  objections 
to  such  of  said  judgment  mortgages  as  they  might  be 
advised,  notwithstanding  that  the  time  limited  for 
lodging  objections  to  said  draft  final  schedule  had 
expired.  That  the  said  application  of  said  peti- 
tioners was  refused,  bnt  the  learned  Jndge  gave 
liberty  to  petitioners  to  serve  notice  on  such  of  the 
owners  of  said  judgment  mortgages  as  they  might  be 
advised,  apprising  them  that  on  the  tearing  of  the 
final  schedule  they  would  be  required  to  produce  proof 
of  the  said  judgment  mortgages,  and  that  same  were 
duly  registered  so  as  to  be  a  charge  on  the  said  lands.— 
That  petitioners,  in  pursuance  of  such  liberty,  served 
such  notice  on  the  said  Maurice  Salaman.  That  said 
final  schedule  came  on  for  hearing  before  the  said 
learned  Judge  on  the  26th  of  May,  1865.  That 
petitioners,  on  the  hearing  of  the  final  schedule,  pro- 
duced in  proof  of  the  said  judgment  mortgage  a  cer- 
tified copy  of  the  affidavit  registering  such  judgment 
as  a  mortgage  from  the  office  for  registering  deeds. 
That  petitioners  then  objected  to  the  said  incumbrance 
claimed  by  the  said  Maurice  Salaman,  and  submitted 
that  the  affidavit  filed  by  him  for  the  purpose  of  re- 
gistering his  said  judgment  as  a  mortgage  was  insuf- 
ficient to  make  the  said  judgment  a  charge  upon  any 
of  the  lands  sold  in  this  matter,  because  the  said  affi- 
davit did  not  correctly  state  the  amount  of  the  debt, 
damages,  costs,  or  monies  recovered  by  said  judg- 
ment, because  by  the  said  judgment  the  said  Maurice 


Salaman  recovered  the  sum  of  £547  19s*  with  6d* 
for  his  expenses  and  costs,  as  found  by  the  jury,  with, 
the  sum  of  £23  18s.  9d.  for  costs  of  increase,  making 
together  the  stfm  of  £571 18s.  3d.,  and  the  said  affida- 
vit stated  the  said  Maurice  Salaman  recovered  the* 
said  judgment  for  the  sum  of  £547  19s.  for  debt^ 
besides  £23  18s.  9d.  for  costs.  That  petitioners 
further  objected  to  said  claim  in  particular  as  to  part 
of  the  premises  sold,  as  Lot  No.  1  upon  the  first  sale 
in  the  matter  (there  being  two  sales  in  the  matter), 
and  as  to  the  premises  sold  as  Lot  No.  2  npon. 
the  said  first  sale,  and  as  to  part  of  the  premises  sold 
as  Lot  No.  5  (being  the  premises  hereinafter  men- 
tioned comprised  in  the  lease  of  5  th  March,  1776), 
and  as  to  the  premises  sold  as  Lot  No.  7,  being 
premises  herein-after  mentioned  comprised  in  a 
certain  lease  of  the  year  1805,  and  as  to  the  pre- 
mises sold  as  Lot  No.  1  npon  the  second  sale, 
that  the  said  affidavit  filed  by  the  said  Maurice  Sala- 
man as  aforesaid  was  insufficient  to  create  a  valid 
charge  upon  the  said  several  premises,  inasmuch  as  it 
omitted  to  set  forth  in  what  parishes  the  said  several 
premises  are  situate,  the  same  being  respectively  in 
the  city  of  Dublin;  and  the  petitioners  further  ob- 
jected that  as  to  the  premises  sold  as  Lot  No.  3  (be- 
ing  the  premises  at  Grangegorman),  the  same  were 
situated  in  the  county  of  Dublin,  and  the  said  affidavit 
omitted  to  state  in  what  barony  they  were  situated, 
and  therefore  that  the  said  judgment  was  not  a  charge 
on  the  said  premises ;  and  the  petitioners  further  ob- 
jected as  to  the  premises  sold  as  Lot  No.  6  (being  the 
premises  comprised  in  a  lease  of  the  3rd  May,  1784), 
that  same  were  situate  in  the  city  of  Dublin,  but  said 
affidavit  omitted  to  state  either  the  parish  or  city  wherein 
the  same  were  situate,  and  therefore  that  the  said  judg- 
ment was  not  a  valid  charge  thereon.  That  petitioners 
tendered  in  evidence  to  support  said  several  objections, 
an  attested  copy  of  the  judgment  in  the  cause  of  Sa- 
laman v.  Flood  (being  the  same  judgment  obtained 
by  the  said  Maurice  Salaman  against  the  owner,  in 
this  matter  as  aforesaid),  and  an  attested  copy  of  the 
affidavit  filed  by  the  said  Maurice  Salaman  as  afore- 
said in  the  Court  of  Common  Pleas,  for  the  purpose 
of  registering  such  judgment  as  a  mortgage.  That 
thereupon  Judge  Dobbs  made  the  following  order 
bearing  date  the  26th  May,  1865 — "  It  is  ordered 
by  the  Honorable  Judge  Dobbs  that  Elizabeth  Roo- 
ney and  Mary  A  venal  Rooney  be  at  liberty  nunc  pro 
tunc,  and  to  enable  them  to  appeal,  if  so  advised,  to 
file  objections  to  the  said  incumbrance  No.  15  vested 
in  said  Maurice  Salaman,  raising  the  several  points 
argued  by  them,  and  thereupon  on  also  reading  said 
objections,  it  is  declared  that  said  judgment  mortgage 
is  sufficiently  proved  by  the  said  affidavit  of  registry, 
and  that  the  attested  copy  of  the  judgment  in  the 
cause  of  Salaman  v.  Flood,  and  another  attested 
copy  of  the  affidavit  filed  in  said  cause  on  the  7th 
of  February,  1861,  are  not  properly  admissible, 
and  shall  not  be  receivable  in  evidence  to  prove 
that  the  said  judgment  is  not  duly  registered  as  a 
mortgage  affecting  the  said  lands."  (So  much  of  this 
order  as  is  between  the  brackets,  following,  disallow- 
ing the  efficacy  of  the  affidavits  as  against  the  pro- 
mises therein-mentioned,  was  not  not  appealed  from 
by  Salaman);   "and  it  ia  [farther  declared  that 
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said  judgment  mortgage  is  not  sufficiently  regis- 
tered against,  and  is  not  a  valid  charge  npon  the 
following  premises,  that  is  to  say,  the  lands  on 
the  sooth  side  of  LazarVhill  comprised  in  the  lease 
of  5  th  March,  1776;  the  premises  situate  on  the 
north  side  of  Townsend-street,  formerly  called  La- 
zar's-hill,  comprised  in  the  lease  of  the  3rd  of  May, 
1784;  the  premises  on  the  west  side  of  Lower 
Mount-street,  in  the  city  of  Dublin,  comprised  in  the 
lease  of  the  day  of  1 805 ;  also  the 

premises  at  Grangegorman,  in  the  county  of  Dublin, 
and  comprised  in  the  leaseof  the  2nd  May,  1 796,]  and  it 
is  declared  that  said  judgment  mortgage  is  sufficiently 
registered  against,  and  is  a  valid  charge  on  the  resi- 
due of  the  lands  sold  in  this  matter,  and  mentioned  in 
said  affidavit  of  registry."      That  the  objections  filed 
by  petitioners  in  pursuance  of  the  liberty  so  given 
them    by    the    learned  judge,    and  on   which  the 
latter  part  of  said  order  was  grounded  as  aforesaid 
raised  the  points  only  which  were  then  argned  before 
him,  as  before  stated,  and  which  points  are  herein- 
before  set  forth:    That  by  an  order  of  the  said  Judge 
Dobbs,  bearing  date  the  9th  day  of  August,   1865, 
the  time  limited  for  petitioners  appealing  against  the 
said  order  of  the  26th  May,  1 865,  was  extended  to 
the  26th  of  September,  1865.     The  petitioners  then 
submitted  that  the  said  order  of  tin  26th  May,  1865, 
so  far  as  same  declares  that  the  judgment  mortgage  of 
the  said  Maurice  Salaman  was  sufficiently  proved  by 
the  said  affidavit  of  registry,  and  that  the  attested 
copy  *of  the  said  judgment  in  the  cause  of  Salaman  v. 
Flood,  and  another  attested  copy  of  the  affidavit  filed 
in  said  cause  were  not  admissible  in  evidence  to  prove 
that  the  said  judgment    mortgage  ^was  not    duly 
Tegistered,   and  that   the  said  judgment    was  suf- 
ficiently registered  against  the  residue  in  said  order 
mentioned  of  the  lands  sold  in  this  matter,  and  men- 
tioned in  said  affidavit  of  registry,  is  erroneous,  and 
ought  to  be  reversed. 

To  this  petition  of  appeal  the  respondent  replied  in  his 
answer  as  follows :  That  the  order  of  Judge  Dobbs,  made 
in  thismatter  bearing  date  the  26th  May,  1865,  was 
right  in  all  respects.  That  if  the  appellants  proposed 
to  shew  that  the  affidavit  of  registry  of  the  judgment 
of  Hilary  Term,  1861,  recovered  by  this  respondent, 
did  not  accurately  state  the  sums  recovered  by  said 
judgment,  they  should  have  produced  and  offered  in 
evidence  an  attested  copy  thereof.  That  said  appel- 
lants did  not  produce  or  tender  any  evidence  what- 
ever of  said  judgment,  or  of  the  affidavit  thereof, 
filed  in  the  Court  of  'Common  Pleas,  on  the  6th 
of  February,  1861.  That  respondent  was  not 
bound  to  produce  any  evidence  of  said  judgment 
mortgage,  except  the  affidavit  to  register  same  as  a 
mortgage,  filed  in  the  registry  of  deeds  office,  pursu- 
ant to  the  statute  13th  &  14th  Victoria,  cap.  29. 
That  there  was  no  evidence  whatever  tendered 
or  offered  before  Judge  Dobbs,  that  the  premises 
as  to  which  said  judgment  has  been  decided  to  be 
well  registered,  or  any  of  them,  were  or  was  not  in 
the  several  parishes,  baronies,  counties,  or  counties  of 
cities,  in  that  behalf  alleged  in  said  affidavit  of  regis- 
try,  produced  on   behalf  of  this  respondent 

Flanagan,  Q.C.,  with  Law,  Q.C.,  and  BeytagK 
submitted  to  the  Court  that  the  parties  appealing  had 


no  locus  standi  in  this  Court,  and  should  not  be  heard, 
and  that  the  matter  was,  in  fact  coram  non  judice. 
The  ground  of  our  objection  is,  that  the  Landed 
Estates  Court  (Judge  Dobbs)  had  no  right  or  power 
whatever  to  permit  any  party  after  the  time  had 
lapsed  to  come  in  and  file  objections  as  be  had  done 
in  this  case:  and  on  this  ground,  independent  of  any 
other  we  submit  that  appellants  having  lapsed  their 
time,  this  claim  must  fall  to  the  ground.  It  is 
submitted  that  the  general  orders  of  the  Landed  Es- 
tates Court  have  the  same  powers  as  an  Act  of  Par- 
liament ;  those  orders  were  framed  in  pursuance  of  the 
power  given  to  the  judges  of  that  Court  by  the  30th 
section  of  the  21  &  22  Vict  c.  72,  and  the  Loid 
Chancellor  by  that  section  must  have  approved  of 
same  before  they  became  the  law  of  the  land.  Well, 
those  orders  being  made,  Judge  Dobbs  had  no 
power  whatsoever  to  alter  them.  By  the  39th  of  the 
rules  framed  under  the  said  Act,  and  dated  the  15th 
July,  1859,  u  any  person  may  filo  an  objection  to 
the  schedule  within  the  time  specified  in  the  notice, 
which  objection  shall  state  the  facts  and  documents 
relied  on  in  support  thereof,  and  shall  be  verified  by 
the  affidavit  of  the  objector,  or  if  the  judge  allow,  of 
bis  solicitor.  Notice  of  every  objection  must  be  served 
at  the  time  of  the  filing  thereof,  on  the  solicitor  having 
the  carriage,  and  on  the  persons  affected  thereby ;  and 
on  the  hearing  of  the  schedule  such  objections  shall  be 
heard  and  disposed  of  by  the  judge."  \The  Lord  Jus* 
tice  of  Appeal. — Has  not  the  Court  an  inherent  power 
to  extend  the  time  for  filing  objections?]  No;  the 
Court  has  no  such  power.  The  Court  of  Chancery 
has  the  power  to  extend  the  time,  but  the  Landed 
Estates  Court  has  not  The  objection  then  to  the 
schedule  by  petitioners  must,  they  having  lapsed 
their  time,  be  treated  as  a  nullity,  and  if  a  nullity  they 
have  no  locus  standi  here,  and  further  they  cannot  take 
advantage  of  the  objections  filed  by  any  other  party. 
— In  rs  Power's  estate  (1 1  Ir  Chan.  295),  where  the 
marginal  note  is  that  "  An  incumbrancer  cannot 
avail  himself  of  an  objection  filed  by  another  party  1* 
the  validity  of  a  claim  to  which  he  has  not  himself 
filed  an  objection."  Calvert  v.  Oandy  (1  Phillips, 
518)  is  cited  to  shew  that  even  the  Court  of  Chan- 
cery in  England,  when  one  of  its  orders  (the  39th 
order  of  August,  184 1,*)  limits  the  time  for  setting 
down  a  cause  for  argument,  cannot  enlarge  that  time 
except  by  consent. 

J.  E.  Walsh,  Q.C.,  with  F.  Walsh,  Q.C.,  contra. 
— The  Landed  Estates  Court  has  ample  power  to 
extend  the  time  for  making  objections.  By  the  37th 
section  of  the  Act  (21  &  22  Vict.  c.  72)  the  Landed 
Estates  Court  has  all  the  powers  of  a  Court  of  Equity, 
and  by  the  39th  section  power  is  actually  given  to 
the  Court  to  rescind  or  vary  its  own  orders.  The 
word  used  in  the  39th  rule  is  that  any  person  may 
file  an  objection — that  is  not  must  file  an  objection; 
then  there  is  no  positive  command  in  this  rule  so  to 
file  an  objection;  the  party  merely  may  do  it 

Beytagh  in  reply. — The  petitioners,  Rooneys,  who 
have  lapsed  their  time,  should  and  might  have  filed 
their  claim  in  due  time.  The  expression  <'raay" 
used  in  the  39th  rule,  that  "  any  person  may  file  an 
objection,"  shall  be  read  "  any  person  must  file  an 
objection/  and  so  the  word  "may"  is  read  "must"' 
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in  cases  of  assignment  of  breaches  in  a  declaration — 
tnd.  note  to  Gainsforth  v.  Griffith  (1  Saunders'  Rep. 
57  &  58),  where  it  is  laid  down  that  by  the  8  &  9  W. 
af,  c.  11,  in  all  actions  npon  any  bond  "  the  plaintiffs 
may  assign  as  many  breaches  as  he  shall  think  fit," 
nevertheless  it  has  been  held  that  the  plaintiff  must 
assign,  &c.  [The  Lord  Chancellor. — Undoubtedly  the 
orders  of  the  Court  have  the  force  of  Act  of  Parlia- 
ment, and  they  are  not  aided  by  any  clause  giving  the 
judges  power  to  vary  or  rescind  them.    They  are  not 
like  the  orders  of  the  Qourt  of  Chancery.      If  the 
judges  of  the  Landed  Estates  Court  had  drawn  up  an 
order  enabling  them  to  vary  or  rescind  them,  we 
would  probably  have  consented  to  it,  but  they  did  not 
do  so.     Here  the  rule  has  been  framed  for  the  pur- 
pose of  winding  up  the  estate  in  the  shortest  possible 
time.     The  fact  of  the  parties  coming  in  late  makes 
no  difference;  they  had  tho  usual  notice  served  upon 
them  to  file  objections  within  a  certain  time,  and  the 
subsequent  rules  appear  to  have  contemplated  that 
all  objections  should  be  filed  within  the  specified  time. 
It  would  be  very  inconvenient  if  at  any  time  as  bag 
as  money  remained  in  Court  the  judges  of  the  Landed 
Estates  Court  were  to  give  permission  to  file  objec- 
tions nunc  pro  tunc*     In  the  Court  of  Chancery  as 
long  as  there  is  money  in  Court,  a  party  may  under 
circumstances  come  in,  but  no  such  power  is  given  in 
the  Landed  Estates  Court.     What  occurred  here? 
The  schedule  was  prepared,  the  claims  lodged,  the 
objections  that  were  ready  wore  lodged,  and  the  judge 
proceeded  as  fast  as  possible  to  adjust  those  claims; 
the  schedule  was  before  the  Court,  and  there  were  no 
objections  by  the  parties  who  now  object,  but  after- 
wards these  parties  applied,  by  a  regular  motion  for 
liberty  to  file  objections.    Well,  by  the  rigorous  rule, 
confessedly  they  were  too  late,  and  the  judge  refused 
that  motion  with  coats,  but  the  judge  says,  per- 
haps verbally,  to  the  parties,  I  will  give  you  leave 
to  serve  a  notice  calling  on  these  parties  when  the 
final  schedule  comes  on  for  final  settlement  to  prove 
their  claims.     That  notice  is  served,  and  the  parties 
come    before    the  Court,    and    then    the   question 
arises,  what  is  the  amount  of  evidence  which  may.be 
required  from  the  party  whose  claims  are  being  consi- 
dered.   The  judge  decides  in  favour  of  the  claimants. 
From  that  decision  I  do  not  see  why  the  parties  who 
served  the  notice  of  motion  should  not  have  liberty 
to   appeal.      But  in    addition   to    that,   the  judge 
without    varying,    rescinding,    or    discharging    the 
former  order,  made  a  new  order  giving  the  par- 
ties thai  which  had  been  before  refused  with  costs. 
The  proceedings  appear  very  irregular,  and  not  ac- 
cording to  the  Act,      The  fiist  order  never  was  re- 
versed or  discharged,  and  the  second  is  contradictory 
to  it.     It  seems  to  us  that  the  second  order  cannot 
stand,  being  contradictory  to  the  former  order,  and 
seemingly  opposed  to  the  Act.    If  the  parties  can  go 
•m  striking  out  that  part  of  the  order,  that  is  another 
case,  but  that  first  order  must  be  expunged  before 
they  can  do  so.} 

The  affidavit,  the  subject  of  the  present  contro- 
versy, is  as  follows : — "  Maurice  Salaman,  of  Upper 
Forth  Gloucester-street,  in  the  county  of  the  city  of 
Dublin, jeweller*  aged  thirty  years  and  upwards*  the 
Plaintiff  m  this  cause,  maketh  c*th  and  «**frj  that  on 


the  19th  day  of  February,  in  the  year  of  our  Lord 
1861,  a  judgment  in  this  cause  was  entered  up  in  the 
Court  of  Common  Pleas  against  the  defendant;  James 
C.  Flood,  the  person  whose  estate  is  intended  to  be 
affected  by  the  regulation  of  this  affidavit  by  the  name 
and  description  of  James  C.  Flood,  of  Hollymount,  in 
the  county  of  Down,  clerk,  for  the  sum  of  £547  19s. 
sterling,  for  debt,  besides,  £23  18s.  9d.  for  costs,  as 
by  the  records  of  said  Court  may  appear.  .  •  .    That 
James  C.  Flood,  the  person  whose  estates  is  intended 
to  be  affected  by  the  registration  of  this  affidavit,  is. 
at  the  time  of  swearing  this  affidavit,  seised,  possessed 
of,  or  entitled  unto,  and  has  disposing  power  over,  at; 
law  or  in  equity,  which  he  may  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit,  certain 
lands,  tenements,  and  hereditaments  hereinafter  men- 
tioned, that  is  to  say,  all  that  five  lots  of  ground  or 
strand,  Nos.  1,  2,  3,  4,  5,  belonging  to  the  Corpora** 
tion  of  Dublin,  between  Sir  John  Rogerson's  quay  and 
the  late  Mr.  Mercer's,  at  the  back  of  LazarVhol,  si- 
tuate, in  the  parish  of  St,  Mark,  and  city  of  Dublin. 
Also  ground  from  Glouoester-street  to  the  extent  of 
the  city  of  Dublin  grounds,  towards  Laaar's-hill,  si- 
tuate in  the  parish  of  St.  Mark,  city  of  Dublin,  as  the 
same  is  comprised  in  and  demised  by  the  lease  of  the 
25th  of  October,  1723.     Also  that  plot  of  ground  si- 
tuate on  the  south  side  of  Laaar's-hill,  in  the  city  of 
Dublin  and  described  and  demised  by  lease  of  the  5th 
of  October,  1776."     (The  affidavit  as  to  this  last- 
mentioned  plot  of  ground,  the  parish  not  having  been 
mentioned,  was  held  by  the  Court  below  insufficient* 
and  for  the  same  reasons  the  affidavit  was  held  to  be 
defeotive  as  to  several  other  plots.  The  affidavit  then 
continues).     "  Also  houses  and  premises  Nos.  4  and 
5  College-green,  in  the  city  of  Dublin;  also  dwelling- 
house  and  premises  Nos.  1,  2,  3  on  the  east  side  of 
Lower  Domi  nick -street,  and  of  175,  176,  178,  and 
184  in  Great  Britain-street,  all  in  the  county  of  tho 
city  of  Dublin  and  parish  of  St.  Mary's."    [Ike  Lord 
Chancellor  did  not  wish  tofte  understood  that  he  had 
made  any  positive  decision  as  yet  on  the  point  which 
was  argned  before  him  last,  namely  the  power  of  the 
Landed  Estates  Court  to  extend  the  time  for  filing 
objections;  Jie  wonld  now  have  the  case  argued  on 
the  sufficiency  of  the  affidavit.] 

J.  E.  Walsh,  Q.C.,  with  Carton,  now  appeared 
for  the  appellants  on  the  merits  of  the  affidavit  made 
by  Saloman This  affidavit  is  defective,  and  the  judg- 
ment must  falL  Judge  Dobbs  has  already  pronounced 
it  defective  as  to  a  portion  thereof  [viz.  the  said  por- 
tion of  said  order  of  Judge  Dobbs  contained  between 
the  brackets  as  above];  and  as  to  the  other  portion, 
we  submit  that  that  affidavit  is  defective.  One  of  the 
vices  of  the  affidavit  is  this:  that  by  the  judgment, 
as  it  appears  on  this  record,  the  sum  appears  to  be 
£547  19s.,  and  6d.  costs,  together  with  £23  18s,  9d. 
for  costs  of  increase,  making  a  total  of  £571  18s.  3d. 
debt,  for  which  judgment  was  recovered ;  while  the 
affidavit  represents  the  recorded  judgment  thus :  £547 
19a.  debt,  besides  £23  18s.  9d.  for  costs,  making 
the  sum  for  which  judgment  was  recorded  at  the  fi- 
gure of  £571  17s.  9d.  This  is  a  case  of  ml  tiel  re- 
cord, inasmuch  aa  the  affidavit  pretends  to  give  the 
record  accurately,  and  it  omits  the  sum  of  sixpence  al- 
together which  was  found  by  the  jury,  and  it  merely 
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gives  the  costs  of  increase — PUsorts  case  (7  If.  Jar. 
N.  &  68).  QrispC*  estate  \7  Ir  Jnr.  N.  S.  1 1 9)  was 
exactly  in  point;  the  marginal  note  there  is  that  "In  an 
affidavits  register  a  judgment  as  a  mortgage,  sixpence 
appearing  on  the. record  of  the  judgment  to  have  been 
awarded  by  the  jury  for  costs  was  omitted;  held  that 
this  registration  was  ToMP-^itzgeraWs  estate  (11 
Ir.  Ch.  278).  We  also  somplaw  that  the  judge  was 
wrong  or  allowing  that  the  judgment  mortgage  was 
sufficiently  registered  against  the  lands  inf  iswrabrane* 
No.  Id*  The  premises  in  College-green,  in  the  city 
of  Dublin,  and  the  premises  in  Anglesea-street,  had 
no  parish  whatever  attached  to  them ;  nor  was  it  said 
In  what  parish  said  College-green  or  Anglesea-street 
were  In;  and  upon  thts  ground  the  mortgage  cannot 
be  held  to  affect  those  premises.  But  Judge  Dobbs 
referred  the  parish  of  St.  Mary's  to  embrace  those 
premises,  although  there  were  several  honses  in  Great 
Britain-street  interposed  between  Anglesea-street  and 
Britain-street,  and  St.  Mary's  parish  embraces  Great 
Britain-street.  No  doubt,  Great  [Britain-street  is  In 
Si.  Mary's  parish.  Yon  mast  then  hold  that  no  pa- 
rish at  all  is  added  to  College-green  and  Anglesea- 
street  ;  and  if  the  Court  take  that  view  of  the  affida- 
vit, of  coarse  it  mast  fall,  inasmuch  as  It  is  defective 
in  not  giving  the  parte h. 

Flanagan,  (f.C,  with  Beytagh,  contended  that  the 
order  of  Judge  ftobbs  was  correct;  and  beginning 
with  the  last  objection,  this  Court  witf  not  take  judi- 
cial notice  without  evidence  that  Grafton-street  is  not 
in  the  parish  of  St.  Mary's;  in  fact,  the  Court  will 
not  now  go  into  tnat  question.     [The  Lord  Chancel- 
lor assented  to  tliis  proposition.]     £ut  next,  this  pa- 
rish need  not  do  named  at  all  in  the  affidavit.     The 
sixth  section  of  the  13  &  14  Vic.  c  2&  does  not  re- 
quire parish  to  be  stated.     The  words  being  that 
"  When  such  lands  lie  in  two  or  more  counties  or  ba- 
ronies, or  parishes,  or  streets,"  the  same  shall  be 
stated  in  the'  affidavit.     The  directions  in  this  section 
are  evidently  in  the  disjunctive  conjunction ;  bat 
should  the  Court  read  it  otherwise,  then  the  Court 
will  hold  that  the  parish  of  St.  Mary's  on  evidence 
being  laid  before  it,  has  reference  to  College-green 
tnd  Anglesea-street.     tfow,  as  to  the  sum  of  six 
pence  costs.    This  sum  was  merely  formal ;  an(J  if  the 
jury  had  omitted  to  find  it,  the  postea  would  have 
been  amended  as  of  course.    The  cases  cited  on  this 
point  oh  the  other  side,  Pilson's  estate  and  also  Cfris- 
pVs  estate  (7  Ir.  Jar.  N.  S.  68  and  1 19),  were  cases 
from  Inferior  courts.     The  Landed  Estates  Court  and 
this  Court  may  overrule  those  decisions.    Lastly,  the 
argument  of  nut  tUl  record  has  no  application  here  at 
all,  and  w6  haVe  a  right  to  waive  that  sixpence  on  the 
record  if  we  choorfe. 

The  Lord  Chancellor.— My  Lord  Justice  of  Ap- 
peal and  I  are  both  of  opinion  that  in  this'  Case  we 
mast  discharge  the  order  Of  the  Landed  Estates  Court 
so  far  as  it  gives  liberty  to  the  appellants  nunc  pro 
tune  to  file  abjections  to  this  incumbrance  numbered 
15,  and'  vested  in'  Maurice  galathan!  NbW,  as  to 
those'  premises  in  Anglesea-street  *nfl  ih' College- 
green,  ft  nas~tte4ri  said  Aat  they  art  not  in  St.  tf  ary*s 
parish  at'  ail;'  that  may  be  very  true,  bat  that  is  no 
reason1  \,hf  we  stfottia  distort)  tlfe1  drier1  of  the  Ctroftf 
below.    TOaS&drfHaa  made^ri' order dWlattnjftne 


affidavit  to  be  well  registered  as  against  those  pre- 
mises, which,  with  Great  Britain-street,  are  in  St. 
Mary's  parish.  Well,  if  it  turns  out  that  such  places 
as  College-green  and  Anglesea-street  are  not  to  bo 
found  in  that  parish,  of  coarse  the  judgment,  no  matter 
how  well  and  cautiously  otherwise  worded,  must  fall  to 
the  ground  if  it  has  nothing  to  operate  upon.  There 
is  another  point  that  ha?  been  argued  at  the  bar,  and 
that  ts  the  Judgment  mortgage  is  defective,  because 
the  affidavit  omits  to  mention  the  sixpence  costs. 
That  objection  was  afeo  not  raised  untif  after  the  time 
for  filing  objections  had  passed;  and  we  cannot  now 
set  aside  the  order  of  the  Court  below,  though  it  ap- 
peals to  us  that  had  the  objection  been  taken  in  time 
that  it  w6uld  be  undoubtedly  fatal.  I  shall  then  affirm 
the  order  of  the  Court  below,  save  so  far  as  liberty 
was  given  to  file  objections  nunc  pro  tunc  to  incum- 
brances, each  party  to  pay  their  own  costs. 

The  Court  then  made  the  following  order:— "The 
Court  doth*  order  (hat  the  said  order  of  the 
Landed  Estates  Court  of  the  26th  of  May; 
1865,  be,  and  the  same  U,  hereby  discharged  so 
far  as  it  declares  that  Elizabeth  RooneJ  and 
Mary  Ana  Rooney  shall  be  at  liberty  nunc  pro 
tunc  to  file  objections  to  incumbrance  No.  15, 
vested  in  the  said  Maurice  Satantan.  And  the 
Court  doth  declare  that  the  judgment  recovered 
by  the  said  Maurice  Sahtmanhas  been  sufficiently 
registered,  and  is  a  charge  on  the  premises  as 
lot  one  in  the  second  sale,  being  the  premises  in 
College-green  and  Anglesea-street,1  so  far  only 
and  no  farther  as  said  premises'  are  or  may  be 
found  to  be;  situate  in  the  parish  of  -St:  Mary, 
this  Coht*  being  of  opinion  tnat  the  said  judg- 
ment doth  not  affect  any  premises  in  College- 
green  and  Anglesea-street  save  and  except  pre* 
mises  situated  in  the  parish  of  St.  Mary's  afore- 
said, if  any  there  be.  And  tneCOurt  doth  affirm 
said  order  in  all  respects  save  as  aforesaid.  And 
it  is  further  ordered  that  with  the  fbregbtag  de- 
claration this  case  be  remitted  back  to  the  Landed' 
Estates  Court,  to  proceed  thereupon  as  shall  be 
just  and  consistent  with  this  Order;  parties  re- 
spectively to  abide  their  own  costs." 


Cmtrt  at  &uttkfa  Xtnttt. 

Bffflftc*  by  WiUUa  Woodlook,  Ktq.  BvrtiUr-at-Linr. 

Abdrbt  v.  G'ARDtm. — Nob  9,  ?8$5. 

Practice — Particulars  of dander. 

Particulars  of  the  occasions  on  which  stande'rmts  words 
were  spoken,  refltsea\  it  not  appearing  that  the  in- 
formation was  necessary  to  thto  defendant  in  order 
to  enable  him  to  dejend  the  action. 

ZtytnAam  o*  behalf  of  the  .defendant,  moved  for  an 
order  requiring  the  plaintiff  to  give  particulars  of  the 
occasions  on  whioh  the  slanders  for  which  the  action 
was  brought  were  uttered.  .The  action  was  for  oral 
slander,  complaining  of  words  spoken  to  the  plaintiff 
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himself,  and  of  words  spoken  to  his  wife.      He  refer- 
red to  Early  v.  Smith  (12  Ir.  C.  L.  R.  App.  xxxv.) 

O'DriscoU  for  the  plaintiff.— This  case  is  different 
from  Early  v.  Smith.  The  defendant  cannot  require 
the  particulars  for  which  he  asks;  he  has  made  an 
affidavit  to  ground  a  motion  for  liberty  to  plead  doa- 
ble matter,  in  which  he  states  that  he  did  not,  on  the 
occasions  mentioned,  speak  the  words  at  all,  and  also 
that  the  words,  in  the  sense  in  which  they  were 
spoken,  were  true.  That  affidavit  was  served  on  as, 
with  notice  of  the  present  motion,  and  plainly  shews 
that  the  defendant  does  not  want  these  particulars. 

Lefbot,  C.  J. — There  never  was  such  a  thing,  in 
my  opinion,  as  a  Court  of  Law  assuming  a  jurisdic- 
tion to  entertain  a  bill  of  discovery  to  make  the  plain- 
tiff disclose  his  case  to  bis  adversary.  There  is,  at 
all  events,  no  difficulty  in  the  present  case,  and  with- 
out expressing  any  opinion,  though  I  have  an  opinion 
of  my  own  upon  it,  we  do  not,  with  the  exception  of 
my  brother  O'Brien,  think  that  this  case  at  all  comes 
within  the  principle  of  Early  v.  Smith.  My  brother 
O'Brien,  however,  thinks  that  this  does  come  within 
the  principle  of  that  case. 

O'Brien,  J.— I  confess  I  do  not  see  the  distinction: 
the  application  in  that  case,  as  here,  was  for  the  par- 
ticulars of  the  occasions  on  which  the  slanderous  words 
complained  of  were  spoken,  and  in  that  case  the  ap- 
plication was  granted.  There  is  an  observation  of 
Lord  Wensleydale's  to  the  effect  that  where  a  state- 
ment is  made  in  a  vague  and  general  manner,  the  de- 
fendant is  entitled  to  a  specification  of  the  occasions 
to  which  that  statement  particularly  applies. 

Hates,  J. — I  adhere  to  the  principle  acted  upon  in 
Early  v.  Smith,  and  for  that  very  reason  I  do  not 
think  that  the  order  sought  should  be  made  in  the 
present  case. 

Fitzgerald,  J.— I  concur  in  the  views  enunciated 
by  the  majority  of  the  Court  in  Early  v.  Smith,  and  I 
think  that  that  case  was  rightly  decided;  but  I  think 
that  Mr.  Tottenham  has  failed  to  shew  that  the  infor- 
mation for  which  he  asks  is  necessary  to  him.  His 
case,  as  it  appears,  is,  first,  that  he  never  spoke  the 
words  complained  of  at  all,  and,  secondly,  that  on  the 
occasions  on  which  he  spoke  them  they  were  true  in 
the  sense  in  which  they  were  spoken,  lhat  is  his 
case.  Early  v.  Smith  was  a  very  peculiar  case;  there 
was  in  that  action  only  one  count,  and  it  appeared 
that  there  were  three  slanders  on  three  different  occa- 
sions, which  were  not  specified  with  particularity. 
Here  there  are  two  occasions  ear-marked— one  on 
which  certain  words  were  spoken  to  the  plaintiff's 
wife;  another,  on  which  similar  language  was  used  to 
the  plaintiff  himself;  so  that,  to  a  certain  extent,  the 
two  occasions  are!  as  I  have  said,  ear-marked.  That 
distinguishes  this  case  from  Early  v.  Smith,  and 
therefore,  in  my  opinion,  the  motion  ought  to  be  re* 
fused*  It  will  still  be  open  to  Mr.  Tottenham's  client 
to  exhibit  interrogatories  to  get  the  information  if  he 
really  thinks  that  he  requires  it.  ^ 

Motion  refuted,  but  without  costs. 


[Before  Lhfrot,  C.  J.,  and  O'Brien,  J.] 

The  Queen  v.  The  Justices  of  Tipperart Jan.  20. 

Magistrate —  Certiorari — Attachment. 

Conditional  order  for  an  attachment  granted  against 
a  magistrate,  who  had  been  personally  served  with 
an  order  to  make  return  to  a  writ  of  certiorari, 
the  order  not  having  been  obeyed. 

Lover,  for  the  prosecutor  in  this  case,  renewed  an 
application  for  a  conditional  order  for  an  attachment 
against  Mr.  John  Fleming,  the  resident  magistrate  at 
Nenagh,  for  not  making  formal  returns  to  certain 
writs  of  certiorari.  The  writs  had  issued  to  the  jus- 
tices to  bring  up  four  several  convictions  which  had 
been  made  against  one  John  Dwyer,  three  for  alleged 
trespasses,  and  one  a  decree  for  possession.  It  ap- 
peared that  Dwyer  had  applied  to  this  Court  for  the 
writs  of  certiorari,  and  had  obtained  conditional  orders, 
against  which  cause  had  been  shown  by  Mr.  Walker 
as  the  agent  of  tne  prosecutor  below,  Mr.  Searle. 
Upon  discussion  the  Court,  on  the  7th  of  Novem- 
ber, disallowed  the  cause  shown,  and  upon  that 
occasion  it  was  intimated  on  the  part  of  Mr.  Walker, 
that  it  would  not  be  sought  further  to  sustain  tha 
convictions.  Thereupon,  npon  the  terms  of  Dwyer 
not  bringing  an  action,  the  costs  of  setting  aside  ona 
set  of  convictions  was  given  to  Dwyer.  Those  costs 
were  being  taxed,  but  the  convictions  were  not  re- 
turned, and  until  they  were,  the  costs  could  not  be 
enforced  against  Mr.  Walker.  On  the  16th  Decem- 
ber, Mr.  Fleming  was  served  personally  with  the  or- 
der directing  to  make  a  return  to  the  writs  of  certio* 
rati,  and  bring  np  the  convictions.  On  the  3rd  Jan. 
he  sent  to  the  crown  office  certificates  of  the  convic- 
tions, but  did  not  return  the  convictions  themselves, 
or  make  any  return  to  the  writs.  Then  the  Clerk  of 
the  Crown  wrote,  sending  back  the  certificates,  and 
apprising  him  that  a  formal  return  should  be  made. 
To  this  be  gave  no  answer,  and  Lover  had  two  days 
ago  applied  for  a  conditional  order  for  an  attachment. 
O'Brien,  J.,  before  whom  the  application  had  .been 
made,  thought  that  the  better  course  would  be  for  tha 
Clerk  of  the  Crown  to  write  again,  which  he  did,  and 
then  the  magistrate  sent  the  certificates  of  the  con- 
victions to  the  attorney  for  Dwyer,  but  made  no  re- 
turn to  the  writs  of  certiorari. 

Lover  now  renewed  his  application,  suggesting  that 
tie  duty  to  make  the  return  lay  on  the  magistrates; 
that  although  practically  it  would  be  done  by  tha 
Petty  Sessions  clerk,  still  they  were  answerable  for  his 
default,  and  that  it  was  upon  one  of  the  magistrates 
that  the  order  should  be  served. 

Lefrot,  C.  J.— We  must  adopt  some  principle  in 
these  cases.  The  magistrates  are  entitled  to  appoint 
a  clerk,  and  pay  him  an  adequate  salary,  which  I  un- 
derstand has  been  lately  increased;  but  the  orders  of 
the  Court  will  not  be  directed  to  him,  for  he  is  only  a 
subordinate.  The  orders  of  the  Court  will  be  directed 
to  any  one  of  the  magistrates,  and  he  will,  at  his 
peril,  be  liable  to  be  attached  for  disobedience.  There 
is  no  hardship  in  this,  for  he  has  his  clerk.  This  or- 
der of  attachment  shall  be  directed  to  the  magistrates, 
and  may  be  served  upon  any  one  of  them,  and  any 
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that  are  served  may  be  made  liable  for  non-compli- 
ance, for  it  is  their  duty  to  appoint  a  proper  clerk. 

O'Brien,  J. — I  am  glad  that  I  mentioned  this  mat- 
ter; I  suppose  this  is  the  first  instance  of  a  case  of 
the  kind.  Mr.  Fleming  does  not  appear  to  have  wil- 
fully disobeyed,  the  order  of  the  Court,  and  I  would 
suggest  that  this  order  be  granted  now,  not  to  be  is- 
sued for  a  certain  time.  The  Clerk  of  the  Grown  will 
communicate  with  Mr.  Fleming.  If  the  clerk  of 
Petty  Sessions  is  incompetent,  the  magistrates  have 
themselves  to  blame  for  it.  The  motion  will  be 
granted  with  costs  of  this  application  against  Mr. 
Fleming. 


Court  at  Common  Vitas* 

Reported  by  H.  W.  B.  Mackay,  Eiq.  Barristar>*t-Law. 
fCORAJfMONAHAN,  G.J.  CHRISTIAN  AMD  O'HaQAN,  JJ.] 

Walshe  v.  Browne, — Jan. 

2f€w  trial  motion — Slander — Judge's  note*— Notes 
of  rejection  of  evidence. 

Upon  the  argument  to  make  absolute  a  conditional 
order  for  a  new  trial,  the  Court  will  not  go  into  a 
question  of  the  improper  rejection  of  evidence  unless 
at  the  time  of  the  trial  the  judge  before  whom  the 
action  was  tried  was  asked  to  take  a  note  of  such 
rejection. 

Toes  was  an  action  for  oral  slander.  The  first  count 
of  the  summons  and  plaint  contained  an  inuendo  in 
support  of  which  it  was  admitted  at  the  trial  that 
there  was  no  evidence  to  go  to  the  jury.  The  second 
count  complained  that  the  plaintiff  carried  on  the 
business  and  profession  of  an  attorney,  and  the  defen- 
dant falsely  and  maliciously  spoke  and  published  of 
the  plaintiff  in  relation  to  his  said  profession  and  the 
carrying  on  and  conducting  thereof  by  him,  and  in 
the  presence  and  hearing  of  one  Thomas  Kent  Cray, 
Esq.,  a  client  of  the  plaintiff,  the  words  following, 
that  is  to  say,  "  He  (meaning  the  plaintiff)  is  a  publio 
robber  (meaning  that  plaintiff  robbed  the  public  in  his 
said  professional  capacity,  and  by  means  thereof)* 
Be  (meaning  the  plaintiff)  is  living  by  that  (meaning 
that  plaintiff  obtained  his  subsistence  thereby)."  The 
third  count  was  in  substance  the  same  as  the 
second,  with  the  inuendo  that  plaintiff  conducted  his 
said  professional  business  in  a  fraudulent  manner; 
that  plaintiff  obtained  his  livelihood  by  such  fraudulent 
conduct  in  his  profession.  It  also  complained  of  these 
additional  words — "  He  (meaning  the  plaintiff)  is  a 
dirty,  scheming,  little  blackguard  (meaning  thereby  that 
plaintiff  conducted  himself  in  his  said  profession  in  a 
disgraceful,  dishonest,  and  tricky  manner)."  The  de- 
fences pleaded  were — 1.  A  traverse  of  the  speaking  of 
the  words,  except  the  words  "  He  is  a  dirty,  scheming 
little  blackguard."  2.  A  traverse  of  the  defamatory 
sense  alleged ;  and  the  issues  were  in  the  terms  of  the 
defences.  At  the  trial  before  Fitsgerald  J.  at  the 
Mayo  Summer  Assizes,  1865,  one  witness  for  the 
plaintiff,  a  solicitor,  who  with  others  was  produced  to 
sustain  the  inuendoes,  after  two  or  three  questions 


were  put  to  him  was,  withdrawn*  In  the  plaintiff's 
counsel's  certificate  upon  which  a  conditional  order  for 
a  new  trial  was  subsequently  obtained,  it  was  stated 
that  the  judge  rejected  this  evidence,  but  the  report 
of  the  learned  judge  stated  that  the  withdrawal  pro- 
bably arose  on  an  objection  by  the  defendant's  coun- 
sel that  the  witness  was  not  present  when  the  words 
were  spoken,  and  that  the  learned  judge  bad  no  note 
of  any  evidence  having  been  rejected,  nor  of  any  ob- 
jection to  any  rule  which  he  made,  and  that  be  had 
no  recollection  of  any  such  objection.  The  j  ury  found 
for  the  plaintiff  on  the  first  issue,  and  for  the  defen- 
dant on  the  second.  In  the  Michaelmas  Term  follow- 
ing, the  plaintiff  obtained  a  conditional  order  to  set 
aside  the  verdict,  and  for  a  new  trial  for  improper  re- 
jection of  evidence,  and  because  the  verdict  was 
against  evidence,  and  the  weight  of  evidence,  against 
which 

Carleton,  Q.O.,  and  Jordan,  for  the  defendant  now 
showed  cause. 

Bourke,  Q.C.,  and  Robinson,  Q.C.,  contra,  ur- 
ged that  the  witness  was  withdrawn  in  defer- 
ence to  the  opinion  of  the  learned  judge,  and  that  his 
evidence  bad  not  been  pressed  upon  the  Court  on  behalf 
of  the  plaintiff. 

The  Court  said  that  it  must  be  distinctly 
understood  that  they  could  not  go  into  a  question 
on  the  rejection  of  evidence  unless  the  judge  who 
tried  the  case  had  been  asked  to  take  a  note  of  it,  and 
as  to  the  other  ground,  they  did  not  think  sufficient 
grounds  existed  for  ordering  a  new  trial,  although 
they  were  inclined  to  think  that  the  jury  had  put  a 
mistaken  construction  upon  the  words  used. 

Rule  discharged. 


Parker,  bt  next  friend,  v.  Cathcart. — Jan.  25, 30. 

Covenant—Remoteness    of  damages — Continuing 
breach — Costs, 

In  an  action  brought  by  an  apprentice  against  his 
master  for  breach  of  the  covenant  to  instruct  and 
provide  with  board  and  lodging,  the  jury  cannot 
take  into  consideration  the  damage  to  plaintiff** 
character  resulting  from  the  mode  and  circumstances 
of  the  refusal 

But  the  breach  is  a  continuing  one,  and  successive 
actions  may  be  brought  upon  it.  But  in  each  action 
the  jury  can  only  take  into  consideration  the  da- 
mages that  have  been  sustained  previously  to  the  com- 
mencement of  the  action. 

Where  a  new  trial  is  granted  on  the  ground  of  mis- 
direction, each  party  abides  his  own  costs  of  the 
former  trial  as  well  as  of  the  motion. 

This  case  was  tried  before  Mr.  Justice  Hayes  at  the 
last  assises  for  the  County  of  Louth.  The  plaintiff 
who.  is  a  minor,  was  apprenticed  to  the  defendant,  who 
is  an  hardware  merchant,  in  1861.  The  plaint  con* 
tamed  five  counts.  The  first  count  was  framed  on 
the  covenant  contained  in  the  indenture  of  apprentice- 
ship, dated  19th  Jnly,  1801,  and  complained  that  in 
breach  thereof  and  during  the  term,  the  defendant 
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would  not  teach  or  instruct  plaintiff,  nor  provide  him 
with  board  and  lodging,  bnt  discharged  hifcn  from  de- 
fendant's service,  and  Would  not  suffer  him  to  remain. 
The  second  connt  was  framed  on  a  parol  agreement 
to  maintain  plaintiff  during  the  term*  The  third 
count  complained  of  an  assault  and  false  imprison- 
ment; the  fourth,  was  in  detinue,  and  the  fifth  lor 
money  had  and  received  to  plaintiff's  use.  The  de- 
fendant lodged  in  Court  £10  on  the  first,  £1  10s.  on 
the  third,  and  10s.  on  the  fourth  count,  and  traversed 
the  other  counts.  It  appeared  in  the  evidence  that 
plaintiff  had  been  frequently  ordered  by  defendant  sot 
to  stay  out  after  half-past  8  o'clock  at  night,  and  that 
having,  in  disobedience  to  those  orders,  staid  out  one 
night  until  half-past  9  o'clock,  he  was  refused  admit- 
tance on  coming  back',  and  was  informed  next  morn- 
ing that  he  would  not  be  permitted  to  return.  Mr. 
Justice  Hayes,  in  charging  the  jury,  left  the  case  ge- 
nerally to  them  as  one  of  damages  on  the  first  and 
third  counts,  but  afterwards,  at  the  request  of  defen- 
dant's counsel,  informed  them  that  they  eould  only 
take  into  consideration  the  damages  which  had  already 
accrued  up  to  the  commencement  of  the  action.  He 
however  told  them  that  they  might  consider  the  injury 
to  plaintiff's  character  consequent  on  his  having  been  dis- 
missed,and  to  this  direction  defendant's  counsel  objected, 
lliejury  then  found  for  the  plaintiff  on  the  first  and  third 
counts,  with  £40  damages  beyond  the  sums  lodged  in 
Court,  and  on  the  other  counts  for  the  defendant.  In 
answer  to  the  learned  judge  they  informed  him  that  they 
had  estimated  the  damages  chiefly  in  reference  to  the  in- 
jury done  to  plaintiff's  character,  which  they  consi- 
dered was  ruined  once  for  all  when  plaintiff  was  dis- 
missed. It  was  then  suggested  that  they  should  find 
the  damages  separately  on  the  first  and  third  counts, 
and  they  accordingly  did  so,  finding  £30  on  the  first, 
and  £10  on  the  third  count.  On  4th  of  November, 
1665,  Mr.  Falkiner  obtained  a  conditional  order  for  a 
new  trial,  on  the  ground  of  misdirection  of  the  learned 
judge  in  telling  the  jury  thai;  they  were  at  liberty  to 
give  damages  for  supposed  injury  to  the  plaintiff's 
character. 

Harrison*  Q.C.  now  showed  cause. — It  is  true 
that  the  jury  were  bound  to  consider  only  the 
damages  up  to  the  bringing  of  the  action— Xeww 
v.  Peachey  (1  H.  &  0.  518);  but  this  does  not  affect 
the  question.  The  jury  did  so  restrict  themselves, 
but  the  damage  to  character  was  not  like  a  continuing 
breach-— the  character  was  injured  once  for  all  at 

the  moment  of  the  dismissal.     [Christian,  3 tf  the 

element  of  damage  to  character  cannot  be  taken  into 
account  on  the  first  count,  the  verdict  must  altoge- 
ther fail,  for  if  the  chief  damage  was  to  character,  the 
damages  to  character  could  not  have  been  the  lesser 
sum.  Monahan,  C.J. — The  judge  directed  the  Jury 
that  they  might  take  the  injury  to  character  into  ac- 
count in  considering  the  first  count]  The  rule  as  to 
the  measure  of  damages  is  laid  down  in  Hddley  v. 
Baaemdale  (9  Ex.  354),  and  from  the  circumstances 
the  defendant  must  have  had  the  injury  to  character 
in  his  mind  at  the  time  of  the  dismissal.  Nor  is 
an  action  in  tori  necessary,  for  all  the  precedents 
are  in  assumpsit.  The  jury  may  take  into  con- 
sideration the  mode  and  circumstances  of  this  dis- 
missal, and  the  consequences  necessarily  resulting 


therefronwjtyn&A  v.  Thompson  (&  C.  B,  44,  61,,  62). 
Nor  did  the  misconduct  of  the  apprentice  give  the 
master  any  right  to  discharge  him-—  Winston*  T*  £ w» 
(1  B.  &  0.  460,  469). 

Falkiner  (with  him  Ferguson,  Q.C.)— I  shall  divide 
my  argument  into  five  proposition*-- 1st.  This  is  not  a 
case  of  wrongful  dismissal,  and  by  this  the  case  in  C. 
B.  44  is  distinguished,  but  this  is  a  case  on  an  inde- 
pendent covenant — Wmstone  v.  Linn  (1  B.  $  (3. 
460);  Phillips  v.  Clift  (4  H.  &  N.  168);  and  there 
was  therefore  a  continuing  right  of  action  for  each 
moment  during  which  the  breach  continued.— Lewis 
v.  Peachey  (1  H.  &  G.  518);  Hambleton  v.  Veere  (2 
Wms.  Sand.  ii.  170).  2nd.  The  damage  must  not 
be  too  remote,  but  must  be  the  natural  and  legal  con- 
sequence of  the  act  complained  of.—  Vicars  v.  Wilcocks 
(2  Sm.  L.  G.  5th  ed.  461);  felly  v.  Parkington  (5 
B.  &Ad.  645).  3rd.  Damages  incapable  of  appreciation 
cannot  be  recovered  in  an  action  on  contract,  except  a 
contract  to  marry.— Hadley  v.  Baxendqfe  (i  fix. 
354);  Hamlin  v.  Cheat  Northern  Railway  Co.  (1 
H.  &  N.  408);  Williams  v.  Reynolds  (34  L.  J.  zr.  s. 
Q.  B.  221);  Mayne  on  Damages,  18;  M'Ksan  v. 
Cowley  (7  L.  T.  N.  s.  828).  4th.  Character  was  not 
in  issue  on  the  record,  and  so  ii  was  impossible  for 
me  to  show  that  plaintiff  had  no  character  to  lose. 
5th.  If  plaintiff  is  entitled  to  damages  for  general  in- 
jury to  character,  be  mast  a  fortiori  be  entitled  to 
damages  for  special  injury,  and  yet  the  contrary  ap* 
pears  by  the  analogy  of  slander. 

M'Blaine  replied. — It  is  laid  down  in  Ghitty  on 
Contracts,  7th  ed.  789,  that  in  an  action  to  recover 
general  damages  for  breach  of  contract,  the  jury  ma/ 
take  consequential  damages  into  consideration.  Wfyera 
the  contract  partakes  of  the  nature  of  tojt,  they  may 
take  a  wider  view.  And  where  substantial  justice  has 
been  done  a  new  trial  will  not  be  granted  even  on  the 
ground  of  niisdireetion,  for  a  bill  of  exception*  might 
have  been  tendered.— Moore  v.  TuckweU  (1  C.  B. 
609);  Edmondson  v.  MaeheU  (2  T.  &  4). 

Ja». 30.— Monahan,  C.J.— Weheldoverourdeei- 
sion  in  this  case  since  last  Saturday,  in  hopes  that  some 
arrangement  would  have  been  come  to  by  the  parties. 
As  that,  however,  has  not  been  done,  it  becomes  our 
duty  to  decide  it  according  to  the  principles  of  law.   It 
was  tried  at  the  last  assizes  at  Dundalk  before  Mr.  Jus- 
tice Hayes,  and  comes  before  us  in  consequence  of  an 
objection  taken  to  his  charge.    It  appears  that  at  firat 
he  left  the  ease  to  the  jury  without  any  dlreotion  as  to 
the  principle  on  which  the  damages  wore  to  be  calcu- 
lated.   Afterwards  Mr.  Falkiner  asked  him  to  direct 
that  they  could  only  take  into  account  the  damages  «p 
to  the  commencement  of  the  action.  There  is  no  doubt 
that  he  was  right,  because  it  is  settled  that  in  an  action 
on  an  apprenticeship  deed  brought  either  by  master  or 
apprentice  before  the  time  when  it  would  expire,  tbeoon- 
tract  is  a  continuing  one,  and  the  party  is  only  entitled 
to  damages  up  to  the  time  when  the  action  is  brought, 
and  if  he  wants  to  recover  for  the  whole  time  he  most 
wait  till  the  apprenticeship  expires.   The  judge  agreed 
to  this,  and  the  jury  afterwards  asked  him  whether 
they  might  give  damages  for  the  loss  of  character. 
The  judge  told  them  they  might,  and  they  brought  in 
a  verdict  for  £40  without  distinguishing  how  much 
was  given  upon  each  connt.    Mr.  Falkiner  objected 
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to  that  portion  of  the  charge,  and  suggested  that  the 
true  criterion  for  damages  wae  the  actual  injury  re- 
ceived from  the  breach  of  the  covenant.  To  this  the 
judge  did  not  aseent,  and  the  question  is,  can  the  ver- 
dict be  sustained?  Two  eases  in  particular  have  been 
referred  to—  Lewis  v.  Peaehey  (1  H.  &  Q.  518),  and 
PhsUspe  t.  CKft  (4  H.  &  N.  168).  These  two  cases 
dearly  establish  that  the  covenants  are  continuing, 
and  that  (fee  misconduct  of  the  apprentice  will  net 
justify  the  master  in  refusing  to  employ  him.  It  is 
also  clear  that  the  true  criterion  of  damages  is  merer/ 
the  Joes  he  sustains  from  the  specific  breach  of  this 
obligation.  There  is  no  ground  for  saying  that  the 
damages  were  excessive,  but  upon  the  ground  that  the 
jury  wore  wrongly  directed  we  must  grant  a  new  trial. 
We  must  administer  the  law,  and  in  the  case  of  a  mis- 
take amounting  to  misdirection  there  is  not  the  same 
discretion  as  in  other  cases,  and  therefore  we  must  set 
aside  the  verdict  for  misdirection,  but  the  result  will 
be  that  if  the  plaintiff  should  be  advised  that  he  has  a 
right  to  bring  a  farther  action,'  this  act  ion,  wU*  be  no 
bar.  Of  oourse  I  give  no  opinion  as  to  whether  the 
feets  would  support  a  farther  action,  but  we  must  set 
aside  the  verdict,  and  let  the  parties  respectively  abide 
their  own  costs  of  the  former  trial  and  of  this  motion. 
In  an  action  ex  contractu, the  damages  are  not  a  cri- 
terion, and  we  decide  this  case  entirely  on  the  ground 
that  the  jury  were  not  at  liberty  to  consider  the  da- 
mage the  plaintiff's  character  sustained. 

Bale  absolute. 

On  Mr.  Harrison  requesting  that'  the  costs  of  the 
formef  trial  should  be  allowed,  the  Chief  Justice  stated 
that  each  party  always  abides  his  own  costs  when  the 
jadge  makes  a  mistake  at  the  triaL 


O'Flahbbtt  v.  Gookb.— Jon.  25,  31. 

New  trial  on  account  of  the  weight  of  evidence  al- 
though judge  is  not  dissatisfied  with  verdict. 

In  an  action  on  a  bUl  of  exchange,  and  for  money 
paid  to  defendants  use  where  the  question  on  the  ac- 
ceptance was  whether  it  was  a  forgery%  and  depended 
on  the  credit  of  the  witnesses,  and  where  there  was 
no  evidence  except  that  of  the  parties  as  to  whether  the 
ether  moneys  were  paid  in  discharge  of  a  prior  debt 
or.advanced,  and  where  the  jury  made  a  clear  mis- 
take on  a  special  defence  of  estoppel,  the  Court 
granted  a  new  trial  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  although  the 
judge  who  had  tried  the  case  reported  that  he  saw 
no  reason  to  be  dissatisJUd  with  the  verdict. 

This  was  an  action  to  recover  the  sum  of  £38  17s. 
8<L  The  first  count  in  the  plaint  was  by  the  plaintiff 
as  drawer  against  the  defendant  as  acceptor  of  a  blU 
of  exchange  for  £15  5s.  There  were  also  counts 
for  money  lent  by  plaintiff  to  defendant ;  for  money  paid 
to  defendant's  use;  and  on  accounts  stated.  On  foot 
of  these  latter  counts  plaintiff  claimed  £19  2s.  8<L  for 
cash  paid  for  provisions  supplied  to  defendant  through 


various  parties.  The  defendant  traversed  the  accept- 
ance of  the  bHt  and  the  causes  of  action  alleged  in  the 
other  counts  of  the  plaint.  He  also  pleaded  a  special 
defence  to  all  the  causes  of  action,  alleging  that  ha 
had  sued  the  present  plaintiff  by  civil  bill  before  the 
Chairman  of  Quarter  Sessions  for  the  County  of  Gal- 
way  on  a  bill  of  exchange  for  the  sum  of  £89  4s: 
that  the  case  was  heard  on  the  29th  June,  186ft; 
that  notice  of  set-off  was  given  by  the  now  plaintiff 
for  the  sum  of  £38  17s.  8d«,  being  the  same  identical 
bill  of  exchange,  and  sums  of  money  and  causes  of 
action  as  those  for  which  the  present  plaintiff  was  now 
suing;  that  the  cause  was  tried  before  a  jury;  that 
the  set-off  was  disallowed,  and  that  the  present  defen> 
dant  obtained  a  decree  for  his  whole  demand. 

The  case  was  tried  at  the  last  Summer  Assizes  for 
the  County  of  Galway  before  Mr.  Baron  Deasy,  and  a 
verdict  was  returned  for  the  defendant  on  all  the  is- 
sues. The  learned  Baron  stated  in  his  report  that  he 
saw  no  reason  to  be  dissatisfied  with  the  verdict. 

On  the  6th  November,  1 865,  Mr.  Robinson*  Q.C.,  ob- 
tained a  conditional  order  for  a  new  trial  on  the  ground 
that  the  verdict  was  againBt  the  weight  of  evidence. 
The  facts  of  the  case,  so  far  as  they  are  essential,  wil 
be  found  stated  in  the  judgment. 

O Moore  now  showed  cause,  and  cited  Atiaway  v. 
Bennett  (6  Ir.  Jur.  N.  8.  847). 

Robinson^  Q.C.,  and  Beytagh,  contra,  commented  on 
the  facts,  and  remarked  that  motions  of  this  sort  had 
received  a  new  sanction  in  the  Common  Law  Proce- 
dure Act,  185&,  s.  50,  and  that  Fitagerald,  J.,  in 
Irwin  v.  OaUweU  (12  Ir.  C.L.  R.  147),  while  objecting 
to  such  trials,  as  a  general  rule,  admitted  that  therh 
should  be  exceptional  cases. 

M'Dermott  replied.— The  judge  has  stated  he  is  not 
dissatisfied,  and  this  is  the  usual  form  in  which  judges 
intimate  their  opinion  that  a  verdict  should  not  be 
disturbed.~-.0t*1*  v.  Hooper  (2  Mylne  &  K.  855-6). 
The  English  practice  in  such  cases  is  not  to  disturb  the 
verdict.— Ashley  v.  Ashley  (2  Strange,  1142);  Areh- 
bold's  Pract.  ltth  ed.  1513;  Irwin  v.  CaUweU  (IS 
Ir.  C.  L.  R.  147).  [Monahan,  C.J — Does  this  ap- 
ply to  cases  where  the  verdict  is  without  evidence?] 
Counsel  referred  to  2  Lush's  Pract.  3rd.  ed.  636); 
Scott  v.  Scott  (9  Jur.  N.  S.  1251),  and  the  obser- 
vations of  Tindal,  O.J.,  in  MeUm  v.  Taylor  (3  Bing. 
N.C.  111). 

Cur.  adv.  vuU. 

Jan.  31. — Monahan,  G.  J. — This  case  comes  be- 
fore us  on  a  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence.  The 
action  is  brought  by  the  plaintiff  en  a  bill  of  exchange 
for  £  15  5s.  alleged  to  have  been  accepted  by  the  defen* 
dant,  with  interest,  and  also  for  a  sum  of  £19  2s.  8d« 
alleged  to  have  been  money  expended  by  the  plain- 
tiff for  the  use  of  the  defendant.  The  plaintiff  livea 
in  Galway,  and  the  defendant  in  Oonnemara.  The 
action  arose  thus:— Gooke  was  the  owner  of  soma 
dividends  in  the  case  of  Montgomery,  an  insolvent* 
and  an  agreement  was  entered  into  between  O'Flah- 
erty  and  htm,  in  which,  in  consideration  of  £60,  he 
was  to  assign  to  0*Flanerty  certain  rights  under  the 
insolvency*  A  deed  was  drawn  up  by  Mr.  Q*&haugh- 
nessy.    The  way  they  were  paid  was  by  two  notea 


52 


THE  IRISH  JURIST. 


passed  by  O'Flaherty  to  Cooke  for  the  sum  of  £60 
{£30  each.]  Ooe  of  the  notes,  it  is  alleged,  was 
paid.  There  was  some  little  controversy  as  to  bow  it 
was  paid.  The  case  of  the  plaintiff  was  that  after 
the  oxecntion  of  the  deed  an  agreement  was  entered 
into  that  the  £60  should  be  paid  for  the  dividends, 
Jrat  that  the  defendant  should  indemnify  the  plaintiff 
for  any  loss  he  might  sustain  by  the  creditors  of  the 
-defendant  attempting  to  attach  these  dividends  under 
*the  garnishee  clauses.  The  first  allegation  was  that 
though  a  bill  of  exchange  for  £15  5s.  was  in  fact 
accepted  by  the  defendant  in  order  to  indemnify  him 
accordingly,  yet  he  had  in  fact  sustained  the  costs 
himself,  and  was  entitled  to  recover  the  whole  amount 
of  the  bill  of  exchange.  This  does  not  appear  in  the 
judge's  report,*  but  from  the  nature  of  the  case  some 
such  evidence  must  have  been  given  to  show  the  par- 
ticular loss  that  was  sustained.  The  plaintiff  swore 
positively  that  the  acceptance  was  in  the  handwriting 
of  Cooke,  and  that  he  was  present  when  Cooke  signed 
the  bill  in  pursuance  of  the  contract  that  had  been 
entered  into ;  the  admittedly  genuine  deed  was  also 
given  in  evidence,  and  Mr.  Robinson  insists  that 
nobody  who  compares  the  two  documents  can  doubt 
that  the  signature  on  the  bill  is  genuine.  We 
can  only  say  that  it  is  either  genuine  or  a  very 
good  forgery.  But  Cooke  swore  he  never  had 
signed  the  bill,  nor  seen  it  until  the  proceedings 
taken  by  him  against  O'Flaherty  in  respect  of 
one  of  the  promissory  notes  for  £30,  and  that 
O'Flaherty  then  had  attempted  to  rely  on  the 
bill  in  question,  and  other  items  as  a  set-off.  He 
swore  most  positively  that  be  had  not  accepted  the 
bill,  and  the  young  lady  [defendant's  daughter]  swore 
that  it  was  not  even  like  his  writing.  It  also  ap- 
peared that  the  plaintiff  having  served  notice  of  a 
set-off,  did  in  fact  produce  this  bill  and  adduce  evi- 
dence of  the  other  items  for  the  set-off;  and  that 
eventually  a  verdict  was  had  and  a  decree  pronounced 
for  the  present  defendant.  The  defendant,  accordingly, 
has  relied  on  something  in  the  nature  of  an  estoppel, 
and  says  that  the  plaintiff  ought  not  to  be  allowed 
to  recover  in  this  action  by  reason  of  the  failure  of 
the  set-off,  even  if  the  jury  had  found  for  the  plain- 
tiff on  the  merits.  An  objection  was  taken  also  that 
even  though  he  had  advanced  this  money  it  was  in- 
tended as  a  payment  on  foot  of  the  second  promissory 
note,  and  that  the  principle  of  preventing  litigation 
would  of  itself  preclude  him  from  recovering  it. 
This  is  a  difficult  case;  it  is  a  case  of  downright  per- 
jury on  the  part  either  of  the  plaintiff  or  defendant. 
Character  is  involved  to  a  great  extent,  for  if  Cooke's 
statement  is  true,  O'Flaherty  has  committed  forgery 
also,  inasmuch  as  the  jury  have  found  that  it  was  a 
forgery,  and  the  learned  Baron  is  not  dissatisfied  with 
the  verdict.  I  fear  that  if  the  matter  rested  there, 
our  hands  would  be  tied.  But  there  are  circumstances 
that  we  think  enable  us  without  violating  any  rule  of 
law  to  submit  this  case  to  another  jury.  With  re- 
spect to  the  subject-matter  of  the  demand  of  the  £19 
2s.  8d.  we  are  of  opinion  that  there  was  no  evidence 
apart  from  that  of  the  parties  themselves  as  to  whe^ 
ther  it  was  advanced  to  the  defendant  or  intended  as 


•  It  wm  howtver  stated  in  the  doimstfi  otrtitieate. 


a  payment  of  one  of  the  promissory  notes.  Receipts 
and  documents  were  produced  which  clearly  established 
that  some  at  least  of  the  items  were  paid  by  the  plain- 
tiff for  the  defendant.  Then  there  is  the  evidence  of 
Mr.  Macnamara,  the  attorney  employed  by  the  plain- 
tiff at  Quarter  Sessions.  That  gentleman  proved  that 
a  set-off  to  the  amount  of  £12  was  admitted,  and  that 
the  chairman  offered  to  allow  the  set-off  to  that  ex- 
tent, and  that  with  ref  pect  to  the  question  of  forgery 
the  chairman  said  that  he  wonld  not  allow  it  to  go  to 
the  jury.  With  respect  to  the  legal  objection  that  if 
the  payments  were  made  in  discharge  of  the  second 
promissory  note,  the  plaintiff  is  precluded  from  reco- 
vering them  by  the  decree  of  the  chairman,  we  are  of 
opinion  that  these  payments  wore  not  made  in  that 
way.  There  was  no  pretence  for  the  verdict  on  the 
second  defence,  for  it  is  conceded  that  the  question  of 
set-off  was  never  submitted  to  the  jury  at  quarter 
sessions  at  all.  There  has  been  a  clear  mistake  of  the 
jury,  so  clear  that  though  we  have  not  the  opinion  of 
the  learned  judge  who  tried  the  case,  we  think  there 
was  no  evidence  at  all  on  the  question  of  estoppel  to 
sustain  the  present  verdict.  It  is  a  case  in  which 
grave  charges  have  been  bandied  backwards  and  for- 
wards, and  we  think  it  right  to  submit  it  to  another 
jury.  The  parties  will  abide  their  own  costs.  The 
costs  of  the  motion  and  of  the  former  trial  will  be  a 
portion  of  the  defendant's  costs  in  the  cause.  If  he 
should  ultimately  succeed,  he  gets  them. 


Donohoe  v.  Thompson. — Jan.  27,  29,  31. 

Magistrate — False  imprisonment — Information  takenx 
and  followed  by  continued  attention. 

Where  a  man  was  arrested  by  a  constable  under  the 
direction  of  a  county  inspector  of  constabulary,  and 
taken  before  a  magistrate,  before  whom  an  informa- 
tion was  sworn,  ashing  for  the  further  detention  of 
the  prisoner,  and  the  prisoner  was  accordingly 
detained,  Held,  that  the  fact  of  taking  the  information 
with  the  knowledge  that  the  prisoner  would  be  de- 
tained, did  not  render  the  magistrate  acting  without 
malice  liable  to  an  action  for  false  imprisonment. 

Semble,  if  the  taking  of  the  information  were  the 
causa  causans  of  the  pretention,  or  if  it  had  been 
taken  for  the  purpose  of  the  detention  being  conti- 
nued, the  magistrate  would  have  been  liable. 

The  plaint  contained  three  counts.  The  first  count 
complained  that  defendant,  being  a  justice  of  the  peace 
for  the  County  of  Longford,  had  assaulted  plaintiff, 
and  caused  plaintiff  to  be  arrested,  and  compelled  to 
go  to  a  prison  in  the  town  of  Granard  in  the  County 
of  Longford,  and  to  be  unlawfully  imprisoned  for  one 
day  and  a  night,  and  that  afterwards  defendant  caused 
plaintiff  to  be  again  assaulted  and  laid  hold  of,  and 
compelled  to  go  into  the  court-house  of  Granard,  and 
to  be  unlawfully  committed  to  the  gaol  of  the  County 
of  Longford,  and  that  defendant  then  ordered  plaintiff 
to  be  imprisoned  for  three  months  next  following* 
The  second  count  complained  that  defendant,  as  on* 
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of  the  magistrates  for  the  Couuty  of  Longford,  bad 
maliciously,  and  without  reasonable  or  probable  cause, 
caused  plaintiff  to  be  assaulted,  beaten,  and  ill-treated, 
and  to  be  arrested  and  taken  to  a  prison  in  Granard, 
and  there  imprisoned  for  one  day  and  a  nigbt,  and  to 
be  afterwards  brought  before  defendant  and  other 
magistrates  to  be  examined  on  a  false  charge  of  bar- 
ing threatened  and  used  intimidating  language  towards 
one  Michael  Dolan,  deterring  him  from  working  in 
defendant's  employment;  and  that  defendant  had  af- 
terwards caused  plaintiff  to  be  taken  to  the  court- 
house at  Granard,  and  then  and  there  falsely,  mali- 
ciously, and  without  reasonable  or  probable  cause, 
procured  the  plaintiff  to  be  brought  before  defendant, 
and  the  other  magistrates,  and  unlawfully  convicted 
on  said  charge,  and  caused  and  ordered  him  to  be 
committed  for  three  months  with  hard  labour.    The 
third  count  complained  that  defendant  assaulted  plain- 
tiff, and  caused  him  to  be  imprisoned  in  a  police-office 
at  Granard,  as  well  as  in  the  county  gaol  as  above- 
mentioned.      The  defences    were   several  traverses 
of  the  grievances  complained  of  in  each  count  as 
therein  alleged.      The  case  was  tried  before  the  Lord 
Chief  Justice  of  the  Common  Pleas  at  the  Nisi  Prius 
sittings  of  last  Trinity  Term.      It  appeared  by  the 
evidence  of  defendant,  &c.  that  plaintiff,  after  being 
arrested  had  been  taken  to  the  residence  of  defendant 
at  Clonfin,  but  not  into  his  presence,  and  that  at  the  re- 
quest of  Mr.  Rooney,  county  inspector  of  constabulary, 
defendant  had  taken  an  information  from  a  constable 
named  Tate,  and  that  defendant  had  been  then  removed 
to  Granard,  where  he  was  imprisoned  during  the  night 
and  taken  next  morning  to  the  court-house.     It  was 
stated  in  evidence  that  the  trial  was  conducted  with 
closed  doors.      It  appeared  by  the  entry  in  the  Petty 
Sessions  book  that  defendant  was  one  of  the  commit- 
ting magistrates,  but  this  was  contradicted  in  evi- 
dence.    There  was  a  conflict  of  testimony  as  to  whe- 
ther the  original  arrest  had  been  ordered  by   Mr. 
Rooney  on  his  own  responsibility,  or  under  the  direc- 
tions of  another  magistrate.    The  Lord  Chief  Justice 
in  his  charge  direeted  the  jury  that  there  was  no  evi- 
dence sufficient  to  render  defendant  liable  for  the  ori- 
ginal arrest  or  conviction  of  plaintiff,  but  left  it  to 
them  to  say  whether  defendant  was  responsible  for 
the  remand  of  plaintiff  at  Clonfin,  and  for  bringing 
him  to  Granard,  and  detaining  him  there  till  the  next 
day,  when  brought  to  the  court-house,  and  informed 
the  jury  that  if  the  defendant  had  directed  the  remand 
of  plaintiff  he  was  responsible,  but  that  his  taking  the 
information,  if  merely  for  Mr.  Rooney's  satisfaction, 
would  not  render  him  responsible.    To  this  direction 
Mr.  iHarkan,  for  plaintiff,  objected,  and  asked  for  a 
direction  that  taking  the  information,  knowing  at  the 
time  that  the  result  would  be  the  detention  of  plain- 
tiff, would  render  defendant  responsible,  and  he  fur- 
ther submitted  that  the  remand  having  been  in  con- 
sequence of  the  detention,  defendant  was  responsible 
iu  the  absence  of  any  justification  on  the  record.  The 
Chief  Justice  declined  so  to  direct  the  jury,  and  they 
found  a  verdict  for  the  defendant.    On  6th  November, 
1865,  Mr.  Serjeant  Armstrong  obtained  a  conditional 
-order  for  a  new  trial  on  the  grounds  of  the  verdict 
being  against  the  weight  of  evidence,  and  of  misdi- 
rection* 


Macdonogh,  Q.C.,  now  showed  cause. — On   the 
question  as  to  the  weight  of  evidence,  he  referred 
to  Lacy  v.  Forrester  (3  Dow.  Pr.  C.  668);  Walton  v. 
Laud  (9  Jur.  972);  Lake  v.  Deer  (1   Jar.  983). 
On  the  question  of  misdirection,  although  a  remaud 
for  an  unreasonable  time  is  void — Davis  v.  Capper 
(10  B.  &  C.  28) — yet  where  the  time  is  reasonable, 
the  act  is  prima  facie  lawful,   and   trespass  vi  et 
armis  will  not  lie — Dickson  v.  Capes  (5  Ir.  C.  L. 
182);  Beck  v.  Young  (3  Dow.  Pr.  C.  283);  and 
consequently  no  plea  of  justification   is   necessary, 
notwithstanding  the  C.  L.  P.  Act,  1853,  s.  71,  for 
such  a  plea  ought  to  confess  in  modo  et  forma,  and 
would  be  in  this  case  an  argumentative  traverse  [Sed 
per  Cur.  that  be  should  have  pleaded  specially].  Nor 
was  defendant  bound  to  form  any  opinion  on  the  ef- 
fect of  receiving  the  information,  nor  responsible  for 
the  consequences — Sowtll  v.  Champion  (6  Ad.  &  EL 
407).     The  question  whether  defendant  is  liable  de- 
pends on  whether  he  would  have  been  liable  in  any 
of  the  old  forms  of  action  (1  Smith's  Leading  Case*, 
5th  edit.  407),  and  he  would  not  have  been  lia- 
ble in  trespass  far  the  act  of  the  police-officer. — Shat- 
rod  v.  London  and  North-Westem  Railway  Co.  (4 
Exch.  580).     Besides,  Mr.  Rooney  was  himself  pre- 
sumably a  magistrate  by  2  &  3  Vict.  c.  75,  s.  14% 
and  6  &  7  Wm.  4,  c.  13,  s.  7. 

M.  Morris,  Q.C.  contra.— By  14  &  15  Vict  c.  93, 
s.  21,  the  entry  in  the  Petty  Sessions  book  is  itself  the 
conviction,  and  it  appears  by  it  that  defendant  was  a 
committing  magistrate.  The  commitment  must,  by  the 
statute,  be  in  writing,  and  the  Court  must  be  open  to 
the  public — s.  9.  The  original  custody  having  been  ille- 
gal, the  detention  was  illegal,  and  a  new  trespass,  and 
defendant  who  authorised  it  responsible.  Sowed  v. 
Champion  (6  Ad.  &  El.  407)  is  distinguishable,  for 
there  the  attorney  did  not  know  that  the  house  was 
out  of  the  jurisdiction,  but  here  the  magistrate  knew 
that  the  information  was  really  an  information,  and 
that  it  could  not  have  been  legally  executed.  If,  in- 
deed, the  bailiff  in  that  case  had  communicated  his  in- 
tention with  regard  to  a  house  which  the  defendant 
knew  was  out  of  the  jurisdiction,  the  attorney's  acquies- 
cence might  have  made  him  responsible.  Assuming  Mr. 
Rooney  to  have  been  a  magistrate,  this  would  not  ex- 
onerate the  defendant.  And  at  all  events  defendant 
ought  to  have  pleaded  specially. 

Harkan  followed .-*-lf  defendant  had  been  ignorant 
of  the  object  of  the  information,  he  would  not  have 
gone  the  next  day  to  the  Petty  Sessions  court-house. 
But  the  arrest  was  void  in  its  inception,  and  whoever 
takes  part  in  an  illegal  proceeding  is  responsible  for 
the  consequences.  His  motive  is  immaterial;  he  had 
no  right  to  act  without  investigation.— Griffin  v. 
Coleman  (4  H.  &  N.  269,  270);  Edwards  v.  Ferri* 
(7  Carr.  &  P.  542);  Bex  v.  BirnU  (1  Moo.  &  Rob. 
161). 

Pureed  Q.C.  replied. 

Christian,  J. — In  this,  case  we  have  had  an  oppor- 
tunity of  considering  the  question  during  the  argu- 
ment, and  we  are  aU  of  opinion  that  the  cause  shown 
must  be  allowed.  With  respect  to  the  original  arrest 
and  subsequent  conviction  of  Donohoe,  they  were 
withdrawn  from  the  jury  upon  the  ground  that  there 
was  no  case  in  that  respect  sufficiently  substantial  U 
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1>e  submitted  to  them.      Mr.  Harkan  is  under  toe 
impression  that  he  made  an  objection  to  that  ruling. 
I  have  no  doubt  that  he  said  something  to  that  effect 
at  the  time,  but,  however,  not  only  are  the  judge's 
nqtes  entirely  silent  on  the  subject,  but  they  are  en- 
tirely corroborated  by  Serjeant  Armstrong's  certifi- 
cate.     Cutting  these  subjects  out  of  the  case,  there 
arises  the  question  whether  Mr.  Thompson  was  liable 
for  the  continued  imprisonment  of  the  plaintiff  until 
he  was  brought  before  the  magistrates.      There  were 
two  grounds  for  the  motion — weight  of  evidence  and 
misdirection.  As  to  the  first — the  question  left  to  the 
jury  was  not  any  constructive  authorizing  of  the  ar- 
rest, but  whether  directly  and  in  terms  Mr.  Thompson 
had  remanded  the*  prisoner.      Mr.  Rooney  swore  di- 
rectly that  he  did,  and  Mr.  Thompson  swore  as  di- 
rectly that  he  did  not.      The  jury  had  a  conflict  of 
testimony.    Ttty  had  the  fact  that  Mr.  Thompson  had 
taken  an  information,  of  which  the  concluding  sentence 
was  a  request  to  grant  a  remand.    On  the  other  hand 
Mr.  Thompson  had  refused  only  a  short  time  before 
to  have  anything  to   do  with  the  arrest— tW   is 
proved  by  another  witness  as  well  as  by  Mr.  Thomp- 
son.    The  jury  thought  proper  to  believe  Mr.  Thomp- 
son, and  not  Mr.  Rooney — the  Chief  Justice  says  he 
is'  not  dissatisfied — and  so  it  is  utterly  impossible  for 
us  to  disturb  the  verdict  on  the  ground  that  it  was 
against  the  weight  of  evidence.    The  other  objection 
was  that  the  Chfef  Justice  did  not  tefl  the  jury  that 
the  mere  fact  of  taking  the  information  made  Mr. 
Thompson  responsible.     I  could  understand  this,  that 
he  might  have  been  asked  to  leave  the  question  to 
the  jury   whether  the  information   was  the   thing 
that  caused  the  man  to  be  detained.    And  if  they  bad 
found  that  the  taking  of  the  information  was  the  causa 
Causans  of  the  detention,  or  that  Mr.  Thompson  had 
taken  the  information  for  the  purpose  of  the  detention 
being  continned,   I  apprehend  that  notwithstanding 
their  finding  that  Mr.  Thompson  had  not  in  terms 
riaid,  "I  remand  him,"  he  would  be  just  as  responsi- 
ble as  if  he  had  gone  on  in  terms  to  say,  "  I  order  the 
arrest."  But  he  was  not  asked  to  submit  any  such  ques- 
tion to  them,  and  we  are  now  to  consider  whether  the 
bare  taking  the  information  with  the  knowledge  that 
the  prisoner  would  be  detained  in  custody,  was  suffi- 
cient.     My  opinion  is,  that  Mr.  Rooney  made  the 
attest  on  his  own  authority,  and  certainly  he  did  it 
without  any  authority  from  the  defendant,  who  ex- 
pressly refused  to  give  any.    Mr.  Rooney,  who  had 
on  his  own  authority  arrested  the  mad;  brings  him  to 
Mr.  Thompson.      And  now  the  most  extraordinary 
fact  in  the  case  comes  before  us.      If  he  had  brought 
him  there  to  be  dealt  with  according  to  law,  artd  in 
order  that  he  might  divest  himself  6f  the  responsibi- 
lity, and  Mr.  Thompson  might  do  as  he  thought  fit,  it 
would  have  been  different.  But  be  never,  was  brought 
before  Mr.  Thompsbn  at  all ;  he  was  ke|)t  all  the  time 
in  the  laundry.     What  then  happened?    I  think  here 
we  must  take  the  facts  from  Mr.  Thompson's  evidence, 
because  the  jury  hate  Relieved  Mr.  Thompson's  evidence, 
and' not  Mr.  Rodney's,     tie  says,  "  Mr.  ftoorie^  then 
told  th*  he  had1  arrested  the  two  men.     He  did  not 
say  ftfr.  Webb  had  directed  Mm.      I  in  effect  asked 
by  what  authority*  hie  replr  was  that  he  had  ordered 
it,  aud  I  demurred  to  the4  propriety  of  his  having  done 


so.  He  said  on  a  former  occasion  he  had  a  number 
of  people  arrested  for  a  simitar  offence  in  Cork  or 
Waterford.  I  saw  the  prisoners  brought  by  the 
house,  and  shortly  afterwards  heard  Mr.  Rooney  blame 
Tate  for  not  having  arrested  them  earlier.  Tate  ap- 
pealed to  me  if  I  had  desired  him  to  arrest  them,  when 
I  said,  so  far  from  it  I  told  him  not  to  do  so;  that  I 
had  hot  thought  there  were  grounds  for  so  doing.  It 
is  the  fact  that  I  desired  Tale  not  to  arrest  them.  Mr. 
Rooney  asked  me  would  I  have  any  objection  to  take 
an  information  as  to  what  Tate  had  bean}  Dolan  aweafc 
in  the  morning  before  Mr.  Webb.  1  declined  to  do 
so,  as  I  did  not  know  the  object,  and  I  asked  him 
what  he  wanted  with  it  He  said  for  his  own  satis- 
faction. I  took  the  information,  but  by  oversight 
omitted  to  sign  it."  That  is  to  say,  being  pressed  by 
Mr.  Rooney  to  take  the  information,  and  being  reluc- 
tant to  do  so,  he  yields  to  Rooney's  importunity, 
and  takes  it  for  his  (Rooney's)  satisfaction.  In  other 
words,  it  was  taken  for  the  purpose  of  fortifying  Mr. 
Jlooney  in  doing  what  he  had  done  before,  and  would 
persist  in  doing.  Under  these  circumstances  there 
was  no  reason  to  think  that  the  taking  of  the  infor- 
mation would  any  more  render  Mr.  Thompson  respon- 
sible than  the  taking  of  a  statutory  declaration  would 
render  the  magistrate  who  took  it  responsible;  there- 
fore we  are  of  opinion  that  the  cause  shown  most  be 
allowed,  and  of  course  with  the  costs  of  the  motion. 


Court  of  exchequer. 

Reported  by  WUUam  A.  Swg*at»  Ekj.,  Barrister**-  »▼• 

[Before  the  Lord  Chief  Barok,.  Fitzgerald,  B., 
and  Deast,  B.j 

LEDLflE  V.  FOWESL—NOV.  90. 

Demurrer—Duty  of  Clerks  of  the  Peace  in  issuing 
a  Civil  Bill  decree— 14  £  15  Vict.  c.  57,  and  27  jr 
38  Vict.  c.  99. 

A  brought  an  action  against  the  clerk  of  the  peace, 
.  for  negligently  and  injuriously  issuing  a  decree  in 
a  civil  bill  proceeding.  Held — on  demurrer  to  sum- 
mons and  plaint,  that  the  clerk  of  the  peace  could 
not  (on  the  state  of  facts  disclosed  in  the  plaint)  b$ 
held  liable,  and  that  the  plaint  be  set  aside,  vritii 
leave  to  amend,  on  payment  of  costs. 

Concannon  (with  him  Morris,  Q.C.,)  for  defend- 
ant, demurred  to  the  summons  and  plaint.  The  facto 
were  as  follows:  plaintiff  was  defendant  in  a  civil  biff 
before  Brereton,  Q.C,  chairman  of  the  county  Gal- 
way,  Who  mado  a  decree  for  £25  against  the  then 
defendant — plaintiff  in  the  present  action.  The  de- 
cree was  to  be  executed  contingently  on  an  award 
not/  being  made  within  two  months.  Defendant  here 
was  clerk  of  the  peace  and  registrar  to  the  chairman; 
and  the  plaint  averred  that  being  such,  he  negligently 
rfdd  injuriously  issued  the  decree  against  the  then  de- 
fendant—plaintiff  here— within  the  period  of  two 
months.     Counsel  cited  14  <&  15  Vict,  c  57,  *.%,  9*. 
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10,  91,  as  defining  the  duties  of  the  clerk  of  the 
peace*  and  contended  that  he  had  no  other  duties. 
The  duties  ef  the  chairman  were  settled  by  s.s.  110, 
1 14,  with  regard  to  the  issuing  of  decrees.    It  ia  not 
necessary  to  give  validity  to  a  deoree  that  ifa»ehould 
be  signed  by  the  clerk  of  the  peace  or  attorney  for 
plaintiff,  notwithstanding  schedule  26,  which  would 
seem  to  lead  to  the  contrary  inference,  although  in 
practice,  the  decrees  are  actually  signed  by  the  clerk 
of  the  peace  and  plaintiff's  attorney.      Seotton  133 
provides  that  the  decree,  when  signed  by  the  chair- 
man, shall  be  final; and  nothing  is  said  about  the  signa- 
ture of  the  clerk  of  the  peace.  See  also  &s.  139,.  141. 
JMZ&ne,  appellant;  Sullivan,  respondent  (Ir.   C.C , 
865);  Crawford,  appdkmtjAAemrn,  respondent  (It. 
CLGL,  860);  27  &  28  Vict.  chap.  99,  sec  4;  14  & 
IS  Victoria,  chap,  57,  section  137,    schedule  31 
—Curra*,  appellant;  Shee,  respondent  (1  C  &  D. 
CO.,  131);  English  v.  Dunne  (13  Ir.  C.  L.,  562); 
Whkdegg  ▼.  Richards  (2  B.  <fc  0.,  45);  same  ease 
in  3  Bro.  &  Biog,  188.     Counsel  concluded  by  eon- 
tending  that  the  demurrer  should  be  allowed,  as  the 
clerk  of  the  peace  had  nothing  to  do  with  the  issuing 
of  decrees,  and  could  be  in  no  way  responsible  for 
their  issuing  improperly. 

Beytaghy  contra.,  in  support  of  the  summons  and 
plaint,  cited  27  &  28  Vict.  c.  99,  s.  57.  In  the 
forms  given  in  the  schedule,  the  signature  of  the  clerk 
of  the  peacd  is  everywhere  required,  and  a  blank  left 
for  it.  In  the  schedule  of  fees,*  it  is  enacted  that  the 
clerk  of  the  peace  get  threepence  for  every  decree  he 
signs.  [Pigot*  C.B.— The  decree  confers  no  autho- 
rity on  anyone  unless  signed  by  the  chairman.  This 
decree  was  executed.  Can  we  then  determine  other- 
wise than  that  this  decree  was  executed  by  one  who 
had  lawful  authority  from  the  chairman  so  to  do,  un- 
less we  are  to  imagine  that  the  clerk  acted  so  impro- 
perly, as  to  issue  the  decree,  without  the  signature  of 
the  chairman  to  it?  Then  if  it  was  signed  by  the 
chairman,  does  not  his  signature  absolve  the  clerk 
from  all  responsibility  whether  the  decree  was  right 
or  wrong?  Must  not  the  clerk  issue  every  degree 
signed  by  the  chairman?  Fitzgerald,  B. — Either 
the  decree  was  sigaed  by  the  chairman  or  it  was  not 
If  it  was  signed  by  the  chairman  then  the  clerk  is  ab- 
solved; if  it  was  not,  you  have  not  averred  in  your 
plaint  that  it  must  have  been  subsequently  and  im- 
properly signed  (which  it  most  have  been  in  order  to 
be  executed);  you  ought  to  have  averred  that  the 
clerk  improperly  procured  the  chairman's  signature; 
you  suffer  damage  only  from  the  execution  of  the  de- 
cree. This  could  not  be  executed  without  the  signa- 
ture of  the  chairman,  which  signature  absolves  the 
clerk  from  all  blame..!  Counsel  then  cited  27  &  28 
Vict  c.  99,  «.  W—Whitlake  v.  Williams  (3  Leonard, 
99) ;  Ferguson  v.  Kinnoul  (9  CL  &  Fin,,  25 1) ;  Ward 
v.  Freeman  (1  Ir.  C.  L.,  677;  same  ease  in  error  2 
Ir.  C.  L.,  460);  Henley  v.  Mayor  of  Lyme  Regis  (5 
Bing.  91 ;  Crawford  v.  M'Gann  (9  Ir.  0.  L.  App.  3.) 

Morris,  Q.C.  in  reply. — The  averment  of  defen- 
dant's duty,  in  the  plaint,  is  by  the  rules  of  pleading 
mere  surplusage,  unless  it  is  proved  also  that 
such  was  his  doty.  There  are  duties  existing 
between  the  chairman  and  the  clerk,  aba  between  a 
judge  of  the  Super**  Coweta  and  Us  registrar;  bit 


these,  are  private  and  have  nothing  to  do  with  the 
public  The  postea  after  having  been  signed  by  & 
judge  is  sometimes  wrong;  cohld  it  be  mamtamed 
then  that  the  registrar  should  be  held  liable  for  this. 
The  allegations  on  which  the  judgment  m  WhiteUgg 
v.  Richards  depended  are  wanting  here,  viz: — (1.) 
That  the  act  complained  ef  was  fraudulently  and  ma* 
lieiously  done.  (2.)  That  it  was  done  without  the 
authority  ef  the  Court. 

Cur.  adv.  vult. 

Nov.  25tA.— The  Loud  Gum  Baron  now  delivered 
the  unanimous  judgment  of  the  Court— There  has 
been  some  difficulty  in  the  frammg  of  this  plaint, 
and  I  would  be  glad  to  uphold  it  if  possible, 
but  I  de  not  see  how  it  can  be  done.  The  summons 
and  plaint  may  be  divided  into  three  parts.  (1.)  The 
allegation  of  the  adjudication  after  the  hearing  of 
the  civil  bilk  (2.)  That  of  the  duly  of  the  clerk  of 
the  peace  to  see  to  the  proper  issuing  of  the  decree*. 
(3.)  That  there  was  an  issuing  of  another  thing 
which  is  called  "said  decree."  In  the  first  instance 
there  was  an  adjudication,  by  consent,  that  the  plain- 
tiff, in  the  civil  biH,  should  recover  against  the  then, 
defendant — plaintiff  in  this  case— a  sum  to  be  fixed 
by  an  award,  provided  that  award  was  made  within 
2  months  from  that  date,  or  in  the  event  that  such, 
award  was  not  made  within  the  time  specified,  that 
then  the  plaintiff  should  recover  against  the  then  de- 
fendant— present  plaintiff— the  sum  of  £25.  There 
is  then  an  allegation  that  it  was  the  duty  of  the  clerk 
of  the  peace  not  to  issue  "said  decree"  until  the 
expiration  of  the  two  months.  Finally,  the  plaint  al- 
leges that  the  clerk  did,  within  the  two  months,  negli- 
gently and  injuriously  issue  "said  decree,"  signed  by 
him,  and  purporting  to  be  a  decree  which  was  to  be 
exasuted,  unless  an  award  was  made  within  one  month. 
We  must  collect  what  the  duty  of  the  clerk  was,  solely 
from  the  allegations  in  the  plaint.  Now  if  the  words 
"  said  decree,"  iu  the  plaint,  means  that  the  deeree 
was  to  be  executed  unless  an  award  was  made  within 
two  months,  it  is  totally  inconsistent  with  the  decree 
which  was  actually  issued  within  one  month.  But  in 
order  to  support  the  plaint  I  am  willing  to  consider 
that  they  meant  merely  that  there  was  a  decree  for 
£25  against  the  defendant  in  that  civil  bill;  and  that 
plaintiff  here  complains  that  the  clerk  wrongfully 
issued  that  decree  within  the  specified  time,  two  months* 
Now  the  decree  which  was  executed,  was  executed 
only  by  the  authority  of  the  sheriff,  grounded  on  the 
signature  of  the  chairman,  with  or  without  the  signs* 
ture  of  the  clerk  of  the  peace.  Can  we  then  consider 
that  it  was  not  the  duty  of  the  clerk  to  issue  the  de- 
cree when  he  ia  the  officer  of  the  chairman  who, 
signed  that  decree?  Are  we  not  to  hold  that  the 
chairman  was  warranted  in  signing  the  decree?  If 
that  be  so,  we  must  presume  that  everything  was 
rightly  done.  I  was  thinking  if  we  could  sustain  the 
plaint  by  holding  that  as  there  was  an  abjudication, 
and  as  that  was  recorded  in  the  clertfe  book,  and  he 
was  cognisant  of  that  record,  he  was  obliged  not  to 
issue  anything  contrary  te  that  recorded  decree,  and 
even  that  he  ought  not  to  have  obeyed  the  chair- 
man as  against  that  record.  But  we  cannot  assume 
that  the  chairman  was  not  warranted  in  issuing  the 
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decree.  He  may,  before  the  sessions  were  over,  have 
made  a  different  ruling,  changing  the  time  from  two 
months  to  one,  and  thas  have  cancelled  the  former  re- 
cord, in  the  clerk's  possession,  and  thas  that  may  have 
been  done,  which  took  away  the  variance  between  the 
record  and  the  decree  actually  issued  by  the  clerk. 
Again,  after  the  chairman's  order  and  the  faithful 
entry  of  that  order  in  the  clerk's  book,  though  that 
record  may  have  remained  unchanged;  yet  the  plain- 
tiff's attorney,  in  the  hurry  of  business,  may  have 
subsequently  sent  to  the  clerk  a  wrong  decree,  insert- 
ing one  month  instead  of  two;  and  then  the  clerk  may 
have  negligently  sent  that  wrong  decree  to  the  chair- 
man, and  so  misled  him  into  signing  it  But  we  cannot 
assume  all  that.  If  anything  of  the  kind  happened  it 
should  have  been  averred  in  the  plaint.  The  plaint 
cannot  be  sustained,  but  we  will  allow  plaintiff  to 
amend  on  payment  of  costs. 

Fitzgerald,  B. — I  would  merely  remark  that  I 
can  give  no  consistent  meaning  to  the  plaint,  except 
this — that  it  means  to  aver  that  the  clerk  of  the 
peace  made  an  alteration  in  the  decree.  The  only 
other  explanation  would  be  that  the  clerk  by  his  sig- 
nature induced  the  chairman  to  sign  a  decree  different 
from  the  former  one. 


[Before  the  full  Court.] 

Matthews  v.  Dublin  and  Drogheda  Railway  Co. 
Jan.  26. 

Motion  to  set  aside  plea  as  embarrassing. 

In  an  action  against  a  railway  company  for  not  deli- 
vering plaintiff's  cattle  in  reasonable  time,  defen- 
dants pleaded  inter  alia  "  that  the  reasonable  time 
in  plaint  was  such  that  defendants  should  not  con- 
tract to  be  in  time  for  any  fair  in  the  conveyance  of 
the  cattle."  Held,  that  this  plea  should  be  amended 
as  being  embarrassing. 

The  summons  and  plaint  was  for  not  delivering  plain- 
tiff's cattle  in  reasonable  time.  Special  damage,  that 
plaintiff  lost  the  profit  he  would  otherwise  have  made 
at  the  fair  of  St.  Ives  in  England.  There  were  three 
pleas,  the  third  of  which  was  as  follows :  "  And  for  a 
further  defence,  defendants  say  that  the  reasonable 
time  in  said  contract  in  plaint  mentioned  was  such  that 
defendant  should  not  contract  to  be  in  time  for  any 
fair  in  the  conveyance  of  the  said  cattle." 

Polks,  Q.C.  (with  him  Lyster).—!  object  to  this 
plea  as  embarrassing.  You  cannot  plead  to  the  spe- 
cial damage  when  special  damage  is  not  material,  and 
this  is  what  defendants  have  here  done.  This  would 
be  a  good  plea  if  we  averred  that  they  contracted  to 
have  us  in  time  for  St.  Ives'  fair. 

Ferguson,  Q.  C.  (with  him  Boston)  contra,  for  de- 
fendant, in  support  of  the  plea. — Defendants  have  an 
absolute  right  te  state  in  their  plea  what  the  contract 
was,  and  that  they  then  fulfilled  it.  Where  matter 
extrinsic  exists  to  qualify  a  contract,  defendant  may 
plead  it.    Mosley  v.  M'MulUn,  (6  Ir.  C.  L.  R.  69.) 


We  cannot  give  the  qualification  in  evidence  unless 
we  plead  it.  It  is  said  that  this  is  pleaded  to  tb» 
special  damage ;  if  it  be  so,  let  them  demur  to  it — bat 
it  is  not  It  is  a  complete  answer  to  the  action — true* 
we  did  contract,  and  we  fulfilled  our  contract  as  qua- 
lified by  yourself. 

Pioot,  C.B. — We  think  this  plea  is  somewhat  em- 
barrassing. Let  the  motion  stand  until  to-morrow,, 
and  meanwhile  let  defendant's  counsel  try  if  they  can 
amend  the  plea. 

Jan.  27. — After  considerable  discussion  the  plea 
was  ordered  to  be  amended  as  follows: — 

"  Defendants  say  they  did  contract  with  plaintiff  to 
carry  bis  cattle  from  Eells  to  Huntingdon  in  a  reason- 
able time,  but  said  contract  was  made  subject  to  thia 
qualification — that  in  determining  what  was  reasona- 
ble time,  no  reference  should  be  made  to  any  fair  or 
market;  and  defendants  say  they  did  carry  the  cattle, 
although  not  within  the  reasonable  time  in  plaint 
mentioned,  yet  within  the  qualification  added  to  the 
original  contract." 


[Before  the  Lord  Chief  Baron  and  Barons  FrrzaR- 

BALD  AND  DeAST.] 

Dunbar  v.  O'Brien. — Jan.  27. 
Money  had  and  received — Agent. 

An  action  for  money  had  and  received  will  lie  for 
a  balance  of  rents  in  the  hands  of  an  agent  ap- 
pointed by  a  power  of  attorney. 

This  was  an  action  for  £105  10s.  for  money  received 
by  defendant  as  plaintiff's  agent  or  receiver  of  th* 
rents  of  the  lands  of  Annaghderrig  and  others  in  the 
County  of  Antrim.  The  plaint  contained  a  count  for 
money  bad  and  received,  and  another  on  an  account 
stated.  Defendant  traversed  these,  and  pleaded  a 
set-off  to  plaintiff's  claim  for  work  and  labour  done- 
by  him  as  plaintiff's  agent,  and  for  money  paid  as  head 
rent,  &c  He  also  pleaded  that  the  accounts  between 
plaintiff  and  defendant  had  been  left  to  arbitration, 
and  that  there  was  an  award  made  that  defendant 
should  pay  plaintiff  £120  15s.  10d.,  which  he  did 
pay,  and  lastly,  he  pleaded  that  the  action  was  brought 
by  plaintiff  as  trustee  for  one  Mrs.  Margaret  O'Brien,  and 
for  her  use  and  benefit.  Plaintiff  replied,  traversing  the 
set-off.  The  case  was  tried  at  the  last  Trinity  after-sit- 
tings before  Deasy,  B.  A  power  of  attorney  to  collect 
rents,  &c  of  the  lands  in  question  from  the  Rev.  John 
Dunbar,  plaintiff,  and  Alexander  Walsh,  trustees  of 
the  marriage  settlement  of  Mrs.  Margaret  O'Brien  to 
defendant,  William  O'Brien,  was  put  in  evidence.  It 
was  an  ordinary  power  of  attorney  directing  defendant 
to  lodge  the  balance  of  the  rents,  after  paying  all 
charges,  &c,  in  the  Provincial  Bank  at  Longford,  to* 
the  credit  of  Mrs.  Margaret  O'Brien.  There  was  a 
conflict  of  evidence  at  the  trial,  and  at  the  close  of 
plaintiff's  case,  Morris,  Q.C.,  for  defendant,  called  on 
the  learned  judge  to  nou-suit  the  plaintiff,  or  to  direct 
a  verdict  for  defendant,  because  there  was  no  evidence^ 
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to  go  to  the  jury  that  defendant  received  any  of  the 
monies  claimed  to  plaintiff's  use,  and  because  it  ap- 
peared by  the  declarations  of  trust  in  the  deed  poll 
under  which  defendant  acted,  that  after  paying  the 
outgoings  he  was  to  lodge  the  surplus  in  the  Provin- 
yincial  Bank  at  Longford  to  the  credit  of  Mrs.  Marga- 
ret O'Brien,  and  because  it  appeared  farther  by  the 
evidence  that  Mrs.  O'Brien  and  her  attorney  always 
demanded  in  her  name  payment  of  the  £105  10s., 
and  because  the  amount  claimed  in  plaint  was  not  re- 
ceived by  defendant  for  plaintiff's  nse,  bat  to  be  ap- 
plied pursuant  to  the  trusts  of  said  deed  poll.  His 
Lordship  refused  so  to  do,  bat  reserved  leave  to  de- 
fendant's counsel  to  move  the  Court  for  a  new  trial, 
on  the  grounds  of  misdirection.  *  The  jury  found  for 
the  plaintiff  with  J647  4s.  9d.  damages. 

Walker  (with  him  Sidney,  Q.C)  for  the  plaintiff, 
now  showed  cause  against  the  conditional  order  ob- 
tained in  pursuance  of  the  leave  reserved. — It  is  con- 
tended by  the  other  side  that  the  action  for  money 
had  and  received  will  not  lie  here,  but  there  can  be 
no  doubt  that  it  will — Taylor  v.  Lendey  (9  East. 
49);  Parry  v.  Roberts{3  A.  &  E.  118);  Fletcher*. 
Marshall  (15  M.  &  W.  755);  Scott  v.  Surman 
(Willes,  400).  Counsel  then  referred  at  length  to 
the  evidence,*  and  contended  that  the  learned  Baron 
was  right  in  allowing  the  evidence  to  go  to  the  jury. 

Morris,  Q.C.  (with  him  M'Mahon)  for  defendant, 
in  support  of  the  order— An  action  for  money  had 
and  received  will  not  lie  here, — Case  v.  Roberts  (1 
Holt.  500);  Edwards  v.  Bates  (7  M.  &  Or.  590); 
Bartlett  v.  Dimond  (14  M.  &  W.  49;  Ehrensperger 
v.  Anderson  (3  Exch.  148). 

MlMahon  on  same  side. — Plaintiff's  only  remedy 
would  be  by  a  cause  petition  for  a  settlement  of  ac- 
counts, and  payment  of  balance  found  to  be  due— 
FrunUng  v.  Schroeder  (2  Bing.  N.  C.  80);  LiUy  v. 
Hays  (5  A.  &  E.  548)  Edmunds  r.  Harris  (2  A. 
&  E.  414). 

Sidney,  Q.C.  was  not  called  on  to  reply. 

Pioot,  C.B. — Since  I  was  a  student  I  have  always 
learned  that  the  employer  of  an  agent  is  entitled  to 
obtain  from  the  agent  all  the  balance  not  disbursed  on 
the  estate.  It  was  contended  that  this  is  not  a  mere 
power  of  attorney,  but  a  deed  creating  trusts,  and  that 
no  action  in  law  would  lie  for  the  non-execution  of  those 
trusts.  But  we  think  there  are  no  trusts  mentioned, 
mnd  that  this  is  only  a  power  of  attorney  empowering 
defendant  to  receive  the  rents,  and  perform  the  ordi- 
nary duties  of  a  receiver  or  agent.  If  defendant  paid 
the  money  to  Mrs.  M.  O'Brien  instead  of  lodging  it 
to  her  credit,  I  would  yet  hold  that  to  be  a  substantial 
fulfilment  of  the  direction,  although  not  strictly  within 
the  power  of  attorney.  It  was  necessary  that  the  ac- 
counts should  be  settled  in  order  to  ascertain  what 
was  due  to  Mrs.  O'Brien.  We  have  not  a  shadow  of 
a  doubt  that  the  action  for  money  had  and  received 
will  lie.  We  are  of  opinion  that  the  judge  was  per- 
fectly right  in  his  charge  to  the  jury,  and  on  no 
grounds  can  the  conditional  order  be  sustained.  We 
must,  therefore,  discharge  it  with  costs. 

M'Mahon  for  defendant  asked  leave  to  appeal. 


Pigot,  C.B. — You  do  not  want  leave  to  appeal; 
you  have  it  of  right  on  a  point  reserved. 


*  Which  is  not  material  for  the  purpose  of  reporting,  being 
altogether  oo&Ytmnt  with  the  awu— Bep.  , 


Pbkntt  v.  Midland  Railway  Co.— Jan.  27. 

Lien— 8  $  9  Vict.  c.  20. 

Defendants  contracted  with  plaintiff  that  they  would 
carry  44  pigs  for  him.     Plaintiff  engaged  a  wag- 
gon and  a  half  for  the  pigs,  putting  26  in  the  wag- 
gon and  1 8  in  the  half  waggon.      There  was  a 
bye-law  of  defendants  that  no  more  than  15  pigs 
shall  be  at  any  time  put  in  a  half  waggon,  or  if 
more  were  put.  that  the  excess  should  be  charged 
for  at  the  rate  of  2s.  3d.  per  head.     On  the  arri- 
val of  the  train  at  its  destination,  defendants  de- 
manded 6s.  9d.for  the  three  pigs  in  excess;  plain- 
tiff refused  to  pay  it — whereupon  defendants  kept 
the  whole  of  the  pigs,  conceiving  they  had  a  lien  on 
all  for  the  6s.  9a\      Plaintiff  then  brought  an  ac- 
tion against  the  company  for  not  delivering  the  pigs 
in  time,  and  for  trover,  and  the  jury  found  for  him 
with  £11  damages.      Held,  on  motion  for  a  new 
trial,  that  defendants  had  no  lien  on  the  44  pigs 
for  the  6s.  9d.,  the  Court  giving  no  opinion  as  to 
whether  they  might  have  had  a  right  of  lien  as 
against  three  of  the  pigs. 
This  was  an  action  for  not  delivering  44  pigs  in  time: 
there  was  also  a  count  in  trover.      Plaintiff  brought 
44  pigs  to  be  conveyed  to  Dublin  by  defendants.     In 
the  first  instance  he  put  40  in  one  waggon,  and  wished 
to  pay  the  sum  of  2s.  3d.  per  head,  as  by  Act  of 
Parliament  settled,  for  the  remaining  four,  which  de- 
fendants refused,  stating  that  plaintiff  should  pay  for 
half  a  waggon  for  the  four  pigs ;  this  he  consented  to 
do,  and  26  pigs  were  placed  in  one  waggon,  and  the 
remaining  18  in  the  half  waggon.     There  was  a  bye- 
law  of  defendants,  which  provided  that  when  a  half 
waggon  was  engaged,  no  more  than  15  pigs  should 
be  put  in  it,  and  that  if  more  than  15  pigs  were  put 
in  it,  they  should  be  charged  for  at  the  rate  of  2s.  3d. 
per  head.     When  the  pigs  arrived  in  Dublin,  the  de- 
fendants demanded  6s.  9d.  for  the  three  pigs,  which 
plaintiff  refused  to  pay,  and  thereupon  defendants  de- 
tained the  whole  number  of  pigs  for  the  6s.  9d.  though 
the  stipulated  fare  for  the  waggon  and  a  half;  £4  17s. 
6d.  had  been  paid  to  them  by  plaintiff.    Plaintiff  then 
brought  an  action  against  the  company  for  not  deli- 
vering the  pigs  in  time  in  Dublin,  and  in  trover  for 
taking  and  converting  them  to  their  own  use.   Defen- 
dants traversed  these  counts,  and  the  jury  found  for 
the  plaintiff  with  £1 1  damages,  the  Lord  Chief  Baron 
reserving  leave  to  defendants   to    move    that  the 
verdict  be  entered  for  defendants,  or  that  the  damagea 
be  reduced  to  £6  10s.      The  latter  alternative  was, 
however,  now. given  up  by  defendant's  counsel. 

Palles,  Q.C.  (with  him  Butt,  Q.C,  m&Lyster)  now 
showed  cause  against  the  conditional  order  obtained 
in  pursuance  of  the  leave  reserved. — The  bye-law 
with  regard  to  the  half  waggon  is  in  opposition  to  the 
Act  of  Parliament,  8  &  9  Vict.  cap.  20,  sec.  97,  the 
Railway  Clauses  Act,  which  fixes  a  rate  at  which  the 
pigs  should  be  taken  per  head.  It  was  the  duty  of 
the  defendants,  as  carriers,  to  pack  the  pigs  whatever 
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iray  they  wished.  As  to  the  trover — Baldwin  v. 
Cole  (6  Mod.  Rep.  212);  Burroughs  v.  Baynt  (5  H. 
AN.  296);  PiUott  v.  Wilkinson (2  H.  &  0.  72). 

Carleton,  Q.C.  (with  him  £a  Touche)  contra,  for 
defendants,  in  support  of  the  conditional  order.  The 
contract  is  an  entire  indivisible  one,  and  the  regula- 
tion about  the  waggons  was  adopted  for  the  conveni- 
ence of  oustomers,  and  to  make  the  fare  cheaper,  for 
in  this  case  2s.  3d.  per  head  for  the  44  pigs  would 
be  £4  1 9s.  and  plaintiff  was  charged  only  £4  17s.  6d. 
exclusive  of  the  half  third-class  fares,  which  his 
drovers  accompanying  the  pigs  had  to  pay.  As  this 
was  an  indivisible  contract,  defendants  were  entitled 
to  their  Hen  on  all  the  pigs  for  the  6s.  9d. — Harden 
y.  Smith  (S  Term  R.  17);  Torhe  v.  Qreenaugh  (2 
Ray.  867);  Blake  v.  Nicholson  (2  Man.  6  Sel.  167). 
The  lien  is  parted  with  when  the  possession  ceases. — 
Chase  v.  Westmore  (5  Man.  &  Sel.  180)  Allen  v. 
Smith  (31  Law  J.,  C.  B.  306);  Higgins  v.  Bresther- 
ton  (5  0.  &  P.  2) ;  Wolfe  v.  Summers  (2  Camp.  63 1) ; 
Powell,  Carrriers,  199.  With  regard  to  the  trover 
count,  there  was  here  no  conversion,  because  conver- 
sion signifies  a  wrongful  act,  and  here  it  cannot  be 
said  there  was  a  wrongful  act. 

La  Touche  on  same  side. 

Butty  Q.C,  not  called  on  to  reply. 

Pigot,  G.  B.— We  must  consider  what  was  the 
contract  here.  It  is  argued  by  defendant's  counsel 
that  it  is  one  indivisible  contract — so  indivisible  that 
the  right  of  lien  was  'co-extensive  with  the  whole 
number  of  pigs  to  carry  which  was  the  subject-matter 
of  the  contract.  The  contract  made  at  the  station 
must  be  taken  to  have  been  incorporated  with  the 
bye-law.  The  terms  of  that  contract  were  that  plain- 
tiff was  to  pay  £4  17s.  6d.  for  the  -hire  of  a  waggon 
and  a  half,  and  defendants  to  supply  that  waggon  and 
a  half,  and  carry  the  pigs  in  the  waggon  and  a  half 
to  Dublin.  In  the  contract  was  the  stipulation  that 
no  more  than  15  pigs  shonld  go  in  the  half  waggon, 
or  if  they  did,  2s.  3d.  per  head  was  to  be  paid  for  the 
excess  above  15.  The  contract  was  entire,  no  doubt, 
but  it  consisted  of  two  parts  on  plaintiff's  side — one 
thgt  he  shonld  pay  the  fare,  £4  ifs.  6d.  which  be  did 
— the  other  that  he  should  pay  something  in  addition 
if  he  did  an  act  which,  in  the  contemplation  of  defen- 
dants, he  was  likely  to  do,  vis.,  to  pnt  more  than  15 
pigs  in  the  half  waggon.  This  is  the  test  to  be  ap- 
jrtied-^  Suppose  defendants  were  the  plaintiffs,  and  this 
-was  an  action  for  part  of  the  fare,  6s.  9d.,  the  remain- 
der, £4  17s.  6d  having  been  paid,  how  would  defen- 
dants here  sue?  They  would  set  out  the  contract, 
and  assign  as  breach  the  matter  of  the  three  pigs  in 
excess.  The  6s-  *9d.  would  be  the  only  sum  recover- 
able in  that  case,  and  that  would  be  specifically  fbr 
the  three  pigs  in  excess,  which  violated  the  stipulation 
annexed  to  the  contract.  Prenty  would  be  'liable  in 
that  case  only  because  be  pnt  the  three  pigs  into  the 
half  waggon.  We  are  guided  in  onr  decision  here 
solely  by  the  facts,  and  not  by  any  of  the  authorities 
cited.  We  express  no  opinion  as  to  whether  defen- 
dants might  brave  bad  a  lien  on  any  three  pigs. 
The  cause  shown  must  be  allowed  with  costs. 


Swah  v.  Reads. — Jan.  29. 

Practice—Motion  to  compel  ftiaintiff  to  give  security- 
for  costs. 

The  fact  that  the  Court  of  Chancery  has  directed  that 
an  action  shall  be  brought,  is  no  ground  fbr  not 
obliging  a  plaintiff  to  give  security  for  costs. 

Boston  (with  him  Purcdl,  <).G.)  for  defendant,  ap- 
plied to  the  Court  that  plaintiff,  who  was  resident  k» 
England  oat  Of  the  jurisdiotion  of  this  Court,  shook! 
be  obliged  to  give  security  for  costs.  Coansel  moved 
oa  an  affidavit  of  defendant.  The  qeettioa  in  the  ac- 
tion was  one  merely  of  account. 

O'DriscoU,  contra,  for  plaintiff.— Plaintiff  anes  only 
as  administratrix  of  her  late  husband.  The  matter 
was  before  Master  Litton,  and  be  directed  that  the 
present  action  shonld  be  brought;  be  then  stood 
in  the  place  of  the  Lord  Chancellor,  and  when  the 
Court  of  Chancery  direct  that  an  action  eaaU  ba 
brought,  the  Courts  of  Common  Law  will  not  oblige  a 
.plaintiff  to  give  security  fbr  coats.— 2  Lush.  Practice^ 
930,  referring  to  OUva  v.  Johnson  ($  Q.  &  Aid.  998); 
M'CuUoch  v.  Robinson  (2  Bos.  6  Pol.  392).  [P&X> 
C.B.—  The  text-book  cited  is  one  of  very  high  autho- 
rity, but  on  looking  at  the  two  cases  it  infers  to,  I 
cannot  find  that  any  seen  proposition  is  laid  down  4a 
them,  as  Mr.  Justice  Lush  seems  to  have  deduced 
from  them.] 

PurceUt  Q.C,,  in  reply.— The  point  is  expressly 
ruled  the  other  war  in  Lilly  v.  Stafford  (3  Ir.  L.  B.t 
300),  and  Stafford  v.'  M'DonneU  (2  Jebb  &  Sym. 
602). 

Pan  Curiam. — The  application  mast  be  granted 
with  costs.  Defendant's  costs  to  be  costs  in  the* 
cause. 


McLaughlin  v.  Crawford.— Jan.  91. 

Practice — Motion  to  change  venue, 

When  defendant  has  undertaken  to  accept  short  notice 
#f  trial,  the  court  wdl  not  grant  a  motion  to  change 

the  <■ 


Hamilton  for  defendant,  applied  to  the  Court  that  the> 
venue  in  this  case  be  changed  from  the  city  of  Dublin 
to  Londonderry.  Counsel  moved  on  an  affidavit  of 
defendant.  The  action  was  for  goods  sold  and  deli- 
vered. Nearly  all  the  witnesses  on  both  sides  live  in 
Londonderry. 

W.  B.  Miller  contra,  for  plaintiff. — Thi3  motion  is 
brought  after  the  issues  have  been  settled,  the  record 
lodged,  and  the  cases  actually  in  the  list  for  to-mor- 
row, and  our  witnesses  are  on  their  way  to  Dublin  for 
the  trial.  Defendant  has  undertaken  to  accept  short 
notice  of  trial  on  condition  of  getting  an  extra  day  to 
plead.  That  short  notice  refers  to  the  after-sittings,, 
and  he  has  now  no  grounds  for  this  motion Jack- 
son v.  Kidd  (8  C.  B.  n.  s.  354);  Clulee  v.  Bradley 
(13  C.  B,  604)  decide  this  very  point. 

Hamilton  in  reply. 

PtooT,  C.  B. — It  would  be  a  very  inconvenient 
praotieo4o  grant  each  a  motion  as  this  after  defen- 
dant'san^rta*a^,aadnow««tieeleventhboar.  Wo 
must  refuse  the  motion  with  easts. 
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»tfltstrj)  Appeal  Court* 

Rfiportftii  by  WUHam  Woodlock,  Egg..,  BarriBter-at-Law. 

[Bkfork  O'BRimr,  J.,  Hates,  J.,  O^Haqan,  J.,  and 

FnfeGEBALD,  B.] 

John  Whitlet,  appellant,  1I<Clkuk,  ekspondbht. 
Nov.  28,  1865. 

Franchise —Rated  occupier — Destruction  [of  premises 
by  fire. 

JL  party  rated  as  occupier  of  "  houses  and  yard," 
does  net  lose  his  right  to  appear  on  the  list  of  vo- 
ters by  reason  of  the  houses  being  destroyed  by  fire, 
he  still  continuing  to  hold  the  site  on  whieh  they 
stood. 

Appeal  from  a  derision  of  the  chairman  of  the  county 
of  Armagh.    The  case  stated  was  as  follows:— In 
this  case  the  appellants  name  appeared  on  the  list, 
No.  7,  of  persons  entitled  to  vote  at  the  election  of  a 
member  for  the  bCrough  of  Enniskilleh.     The  pre- 
mises out  of  which  he  claimed  as  a  jointly  rated  occu- 
pier with  Thomas  Richard  Whitley  and  Joseph  Boothe 
Whitley,  were  rated  In  the  rate  made  On  the  21st 
July,  1863,  at  £35  sterling,  and  are  therein  described 
*  as  ••  houses  and  yard  Ivb.  29  Righ-str ea.»    That  he 
was  duly  registered  as  a  voter  at  the  October  sessions 
in  the  year  186*4,  out  of  said  premises  as  a  jointly 
and  rated  occupier  with  Thomas  Richard  Whitley  and 
Joseph  Boothe  Whitley  for  said  premises,  tinder  said 
description  Of  "  houses  and  yard  Ho.  20  jkigh-street." 
That  on  the  2nd  August,  in  the  year  1864,  a  rate 
was  struck,  in  which  said  John  Whitley  was  jointly 
rated  with  said  Thomas  Richard  Whitley  and  Joseph 
Boothe  Whitley  for  the  sfcm  nf  £62  sterling,  for  pre- 
mises therein  described — "  house,  starts,  offices,  and 
yard,  No.  29  High-street}'    That  *aid  John  Whitley, 
on  said  2nd  August,  was  In  possession  (jointly,  as 
aforesaid)  of  the  same  premises  which  he  possessed  at 
the  period  of  making  the  rate  of  the  21st  July,  1863, 
neither  mom  or  less.    Hiat  the  rate  of  the  2nd  Au- 
gust, 1864,  was  struck  after  the  lists  for  the  revision 
of  October  sessions  In  the  year  1864  were  published, 
and  that  revision  did  not  proceed  on  the  rate  of  the 
2nd  August,  1 864.     On  the  8th  October,  1864,  al- 
most the  whole  of  the  premises  mentioned  in  said  rate 
of  the  2nd  August,  1864,  were  burned  to  the  ground, 
and  John  Whitley  and  bis  co-occupiers  had  to  trans- 
fer their  business  to  other  premises  in  place  of  those 
portions  which  had  been  burned.    John  Whitley  and 
his  co  occupiers  nover  parted  the  possession  of  the 
ruins,  or  of  anything  included  within  the  ambit  of  the 
premises  mentioned  in  said  rate  of  the  2nd  August, 
1864.    'John  Whitley  was  duly  objected  to  on  the 
ground  that  he  was  not  rated  on  the  last  rate  (that  of 
the  2nd  August,  1864)  at  a  sum  of  not  less  than 
eight  pounds  sterling  in  respect  6f  premises  lying 
within  the  borough,  which  had  been  occupied  jointly 
by  him  for  the  twelve  months  itext  preceding  the  202ft 
July,  1865.    This  question  depends  on  the  question, 
whether  withtn  the  meaning  of  the  Act  13  &  U  Vic 
c'69,  s.  5,  the  premises,  after  they  were  so  burned, 
Continued  within  the  meaning  6f  that  Act  Us' those 
inwriiotted  In  the  rating  6t  the  ifld  August,  186£.   t 


held  they  were  not,  and  strnck  off  the  name.  If  I  am 
right,  the  name  remains  off;  if  I  am  wiong,  the  name 
should  be  pnt  on  the  list — P.  J.  Blake,  Chairman  for 
the  County  of  Fermanagh. 

Whiteside,  Q.C,  and  W.  Irvine  for  the  appellant. 
The  authorities  all  show  that  the  appellant  is  entitled 
to  have  his  name  on  the  register.  Where  the  pre* 
mises  in  respect  of  which  a  vote  was  registered  were 
burnt  down  between  the  registration  and  the  election, 
and  were  not  entirety  rebuilt  till  after  the  election,  the 
qualification  was  held  not  to  be  lost — CotenU  case 
(Barron  and  Austin's  Election  Oases,  468);  MegricVs 
case  (Knapp  and  Omblor,  153);  Father's  case  (Fal- 
coner and  Fitzherbeft,  449).  The  test  here  is,  could 
the  appellant  have  refused  to  pay  the  rates.  Where 
a  voter  had  been  registered  for  a  house  and  foundry, 
but  previous  to  the  election  he  had  parted  with  the 
house,  retaining  the  foundry,  it  was  held  that  the  vote 
was  good— Savary*s  case  (Falconer  aud  Fitzhefbert; 
300).  There  also  it  was  held  that  the  party  impugn- 
ing the  vote  should  show  insufficiency  of  value— 
Broume+s  case  (4  Ir.  Jur.  3J.  S.  105),  Bruetfs  case 
(4  Jr.  Jur.,  N.  S.,  106),  show  what  is  considered  a 
sufficient  occupation.  Use  and  occupation  will  lie, 
though  the  premises  are  burnt — tson  v.  'Gordon  (5 
Brag.  N.  0. 50t)>  Pord  v.  Corcoran  (10  Ir.  0.  L.  R. 
539)  decided  that  the  chairman  was  not  bound  by  the 
town-clerk's  list,  but  should  have  looked  into  the  ori- 
ginal list.  St.  13  &  14  Vic  c  69,  ss.  32,  33,  and 
55,  st.  15  &  16  Vic  c  63,  st.  17  Vic  c.  8,  as.  4 
and  5,  shew  the  machinery  provided  for  a  case  tike 
this* 

J.  A.  JSyrne  and  •/.  0.  ffieligan  contra.— The  qua- 
lification is  an  occupation  Qualification.  Occupation 
is  necessary  to  it,  therefore  the  premises  must  remain 
in  such  a  state  as  to  be  capable  of  the  occupation  for 
which  they  were  designed.  The  qualification  here 
was  a  house  True,  there  ts  a  yard  added  to  it;  but 
if  the  house  is  gone  the  valuation  is  broken  in  upon; 
there  is  no  machinery  for  apportioning  it,  and  the  vote 
is  lost.  Therefore  the  entire  occupation  is  essential 
to  the  appellant's  right;  but  a  part  of  it  gone,  inas- 
much as  it  no  longer  exists  in  a  state  capable  of  occu- 
pation. Where  a  voter  seeks  to  register  a  vote  out 
of  a  house,  capability  of  inhabitancy  !s  necessary.  The 
judgment  in  Cooke's  case  (1  Cr.  &  Dix.  C.  G.  at  pp. 
605  and  666)  shows  that  a  personal  eetupation  was 
intended.  The  words  of  the  Act  are — "hold  and 
occupy.**  Ison  v.  Gordon  is  distinguishable  because 
under  the  statute  ef  G.  II.  the  action  of  use  and  occu- 
pation Is  given  in  all  oases  where  the  premises  have 
been  held  or  occupied  by  the  defendant;  therefore  a 
mere  holding  will  satisfy  the  Statute.  On  the  Case, 
as  stated  by  the  chairman,  there  h  no  evidence  of  any 
intention  to  re-occupy  On  the  part  of  the  appellant. 
Hicks'  case  (bar.  &  Aust.  460)  is  to  be  taken  as  an 
authority  on  the  status  of  the  parties  there  in  July, 
1841.  The  house  there  was  not  rebuilt  till  Septem- 
ber—Z%s  King  v.  Ditcheat  (9  B.  &  Or.  185.). 

TftK  Court  holAifig  that  the  Appellant  was  entitled 
to  have  nis  name  pnt  upon  the  list,  notwithstanding 
the  burning  of  the  house,  reversed  this  Chairman** 
decision. 
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Reported  by  H,  W,  B.  Maokay,  Esq.,  Barritter-at-Law 

]  Before  Mb.  Justice  O'Haqax.] 

Dohebtt  v.  M'Daid. — Jan.  31. 

Garnishee  order— Smallness  of  debts  attached. 

A  conditional  order  under  the  Common  Law  Proce- 
dure Act,  1856,  s.  63,  will  be  made  against  gar- 
nishees, although  some  of  the  debts  which  have  been 
attached  do  not  exceed  £4. 

In  this  case  judgment  had  been  recovered  against  de- 
fendant at  the  last  Londonderry  Summer  Assises  for 
£85  6s.  4d.  Defendant  had  afterwards  gone  to 
America,  the  judgment  being  still  unsatisfied.  On  a 
previous  day,  Mr.  MlConchy  had  obtained  from  Mr. 
Justice  O'Hagan  an  order  under  the  Common  Law 
Procedure  Act,  1856,  s.  63,  attaching  seven  debts 
varying  in  amount  from  £3  to  £7,  and  owing  by  dif- 
ferent persons  to  defendant,  but  the  learned  judge  had 
refused,  in  the  absence  of  authority,  to  grant  the  fur- 
ther order  that  the  garnishees  should  appear  to  show 
cause  why  they  should  not  pay  over  the  debts,  on  ao- 
count  of  the  smallness  of  the  sums  due  by  them. 

M'Conchy  now  renewed  his  application  for  the  fur- 
ther order,  stating  that  £4  was  the  smallest  debt 
against  which  the  order  was  now  sought  He  read 
the  copy  of  the  order  in  Murphy  v.  Walsh  in  the 
Exchequer  (not  reported)  from  which  it  appeared  that 
Mr.  Eeogh  had  obtained  an  order  similar  to  that  now 
•ought  against  debts,  some  of  which  did  not  ex- 
ceed £4. 

O'Hacun,  J.  then  granted  the  further  order. 


Court  of  $ro&att. 

Beportcd  by  W.  R.  Miller,  Etq..LL.D*  Barrister.aft.Law. 

In  the  goods  op  Wilhelm  August  Von  RiammyrEW. 
Feb.  12. 

Foreign  will — Hanover — Mutual  wilL 

The  mutual  will  of  a  domiciled  Hanoverian  subject 
and  his  wife  not  attested,  having  been,  on  the  hue- 
hand's  death,  duly  decreed  for  in  the  proper  Court 
in  Hanover,  the  Court  here  gave  administration  of 
his  goods  with  a  certified  translation  of  the  same  to 
ike  nominee  under  a  power  of  attorney  from  the 
widow  (no  executor  being  named,  and  there  being 
no  issue  save  a  minor  under  21),  who  was  by  the 
Hanoverian  law  the  party  entitled  in  her  own  right, 
and  as  guardian  to  the  minor. 

Q.  R.  Price  for  the  Baroness  Von  Reitzenstein,  moved 
for  letters  of  administration  of  the  goods  of  the  de- 
ceased, with  a  translation  of  his  will,  dated  the  5th 
day  of  February,  1852,  annexed,  to  be  granted  to  n 
nominee  of  the  applicant,  his  widow.  Jn  her  affidavit 
she  stated  that  the  deceased  and  she  had  made  a  mu- 


tual will  of  that  date,  of  which  a  translation  was  an— 
nexed.  No  executor  was  named  in  it,  and  there  was 
only  one  child  the  issue  of  their  marriage,  a  minor 
under  21.    The  following  is  a  copy  of  the  will: — 

"  We  the  undersigned,  viz.- — I,  Captain  Wilhelm 
August  Von  Reitzenstein,  and  I,  his  wife,  Georgina 
Margaret  Von  Reitzenstein,  nee  Halkett,  hereby  make 
in  the  event  of  our  death  the  following  will.  la  the 
event  of  our  marriage  proving  childless,  I,  the  testa- 
tor, appoint  as  heirs — first,  my  wife;  second,  my  mo- 
ther, but  only  as  regards  that  part  of  the  inheritance 
which  is  due  to  her.  Should  my  mother  die  before 
me,  my  wife  then  remains  my  sole  heiress.  In  this 
case  I,  Georgina  Margaret  Von  Reitzenstein,  nee 
Halkett,  appoint  as  heirs,  first,  my  husband;  second, 
my  father,  but  only  as  far  as  regards  the  inheritance 
due  to  him ;  should  my  father  die  before  me,  my  hus- 
band then  remains  my  sole  heir.  In  the  event  of  issue 
resulting  from  our  marriage,  we  mutually  appoint 
those  descendants  our  heirs  in  equal  portions,  whereby 
however  we  determine  that  the  surviving  consort 
shall  retain  the  usufruct  of  the  whole  inheritance  for 
life.  And  I,  the  testator,  determine  more  especially 
that  my  wife  shall  be  the  sole  guardianess,  and  neither 
obliged  to  make  an  inventory,  nor  render  an  account, 
as  in  this  and  every  case,  I  expressly  forbid  all  and 
every  interference  of  the  Court.  Hanover,  5  th  Feb-- 
1852.  Signed— Wilhelm  August  Von  Reitzenstein; 
Georgina  Margaret  Von  Reitzenstein,  nee  Halkett." 

The  will  was  enclosed  in  a  sealed  cover,  bearing 
the  following  superscription: — 

"  Herein  is  our  mutual  will. — Hanover,  5th  Febru- 
ary, 1852. — Wilhelm  August  Von  Reitzenstein; 
Georgina  Margaret  Von  Reitzenstein,  nee  Halkett." 

The  will  was  handed  over  by  both  testators  accord- 
ing to  the  protocol  of  18th  Feb.  1852,  of  the  Court 
of  the  Garde  du  Corps  at  Hanover  to  the  said  Court, 
and  was  deposited  by  the  said  Court  with  the  proto- 
col of  deposition  enclosed  in  a  sealed  cover,  bearing 
the  following  Inscription — "  Herein  is  the  will  of  Cap- 
tain Von  Reitzenstein  of  the  Royal  Garde  du  Corps, 
and  of  his  wife,  nie  Halkett,  to  be  opened  after  the 
death  of  the  one  who  shall  die  first.  Handed 
over  to  the  Court  du  Corps  on  the  18th  of  Feb- 
ruary, 1852."  In  attestation.  (Two  witnesses.) 
On  the  death  of  the  deceased  on  the  5th  of  De- 
cember, 1864,  the  validity  of  said  will  was  decreed 
for  by  the  Royal  Hanoverian  District  Court  of  Hano- 
ver, and  the  widow  thereby  was  declared  competent 
on  the  part  of  the  Court  of  Chief  Guardianship  of  the 
said  Kingdom,  to  receive  all  demands  of  the  inherit- 
ance, and  to  give  an  acquittance  and  discharge  for  the, 
same.  The  deceased  was  a  domiciled  Hanoverianv 
and  by  the  law  of  that  kingdom,  as  certified  by  the 
Minister  for  Foreign  Affairs  at  Hanover,  whose  sig- 
nature was  duly  verified  by  the  Charge  D' Affaires  and 
Er.voy  Extraordinary  for  England  at  Hanover,  the 
will  was  a  valid  one,  and  the  *idow  and  the  child  are 
the  testator's  sole  heirs,  and  entitled  to  all  his  pro- 
perty, and  that  the  widow  on  her  own  part  absolutely; 
and  as  guardian  of  her  daughter  as  appointed  by  said 
Court,  had  the  right  to  the  disposal  of  same.  The 
deceased  left  £1,301  17s.  3d.  Government  New  3  per 
Cent.  Stock  in  the  Bank  of  Ireland,  standing  in  the 
name  of  an  attorney  for  him  under  *  power  of  attor— 
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mejr.  The  deceased  had  not  any  debts  in  Ireland,  as 
alleged.  The  widow  had  nominated  Mr.  Samuel 
Campbell  as  her  attorney  to  get  administration.  The 
translation  had  been  made  and  certified  by  Mr.  Dove,  the 
official  translator  to  the  Embassy  at  Hanover,  and  his 
signature,  as  well  as  his  official  status,  had  been  certi- 
fied by  the  British  Envoy  there. 

Keating*,  J. — I  think  yon  are  entitled  to  the  grant 
yon  ask  for,  bnt  yon  must  give  justifying  security. 

Order  accordingly, 

13ot& — See  the  following  authorities  as 
judgment  of  a  competent  foreign  tribunal  bim 
Coart  here.— Goods  of  Veiga  (3  S.  &  T.  15); 
of  Dejhais  (34  L.  J.  Pr.  68);  Goods  of  Da  Ounha 
(1  Hag.  237);  and  see  also  Goods  o/Klingsman  (3 
S.  &  Tr.  18)  as  to  the  certificate. 


Woods  v.  Mubpht— Feb.  20. 

PracUce — Striking  Special  Jury. 

The  Court  unU  not  order  a  Special  Jury  to  le  struck 
according  to  the  old  system,  unless  an  affidavit  be 
filed  to  shew  the  necessity  for  doing  so. 

JET.  Beytagh  for  the  plaintiff;  an  executor,  applied 
to  hare  the  case  tried  by  a  special  jury. 

Samuel  Walker,  for  the  defendant,  impeaching  the 
will,  asked  for  a  special  jury  to  be  struck  according  to 
the  old  system.  The  assets  wero  alleged  to  be  about 
£30,000,  and  the  will  purported  to  give  legacies  to 
charities  and  religious  orders  amounting  to  £21,000. 
No  affidavit  had  been  filed. 

Keatqtge,  J. — I  do  not  see  any  reason  for  making 
the  order  asked  by  Mr.  Walker,  unless  his  client  makes 
an  affidavit  making  some  case  for  it.  I  have  made 
each  an  order  in  a  very  few  cases,  and  in  all  of  them  I 
did  so  on  the  consent,  or  on  the  application  of  all  the 
parties. 


Court  of  Appeal  in  Cgatuerg* 

r Reported  by  Oliver  J.  Burke,  Esq*  Barnter-eVLaw.J 

[Bkporb  the  Lord  Chancellor  and  the  Lord  Jus- 
tice of  Appeal. 

Flood's  estate. — Dec.  1,  1865. 

Booket,  appellant;  The  Northern  Banking  Com- 
pany, respondents. 

Affidavit  to  register  judgment  as  a  mortgage — Insuffi- 
ciency of— St.  13  £  14  Vict.  ch.  29,  sec.  6.— Omis- 
sion in  the  affidavit  of  the  costs. 

Jin  affidavit  to  register  a  judgment  as  a  mortgage, 
which  stated  "  that  the  amount  recovered  by  said 
Judgment  is  £258  11*.  lOd.  besides  costs  •  .  . 
and  that  the  sum  of  £258  1 1  s.  lOd.  sterling,  secured 
h$  the  said  judgment,  together  with  the  costs  of  ob- 


taining said  judgment  still  remains  justly  due,  and 
owing  to  the  N.B.t"  was  Held  defective  in  not  stating 
whA  was  the  amount  of  the  costs  recovered. 

This  was  an  appeal  from  an  order  made  by  Judge  Dobbsr 
and  the  question  was  entirely  upon  the  sufficiency  o 
insufficiency  of  an  affidavit  to  register  a  judgment  as  * 
mortgage.  The  following  is  the  affidavit,  or  so  much 
thereof  as  it  is  requisite  to  consider  for  the  case  in 
bands:— M  James  Thomas  Preston  maketh  oath  and 
saith,  that  in  Hilary  Term,  and  on  the  1 7th  of  January, 
judgment  was  entered  np  in  the  Court  of  Queen's  Bench 
in  Ireland,  at  suit  of  deponent  as  plaintiff,  against  the 
Rev.  Jas.  Cuthbert  Flood,  the  defendant,  and  deponent 
saith  that  the  title  of  said  cause  of  action  in  which  the 
said  judgment  was  so  entered  np,  is  as  follows — that 
is  to  say,  James  Thompson  Preston,  of  Belfast,  in  the 
county  of  Antrim,  Esquire,  one  of  the  registered  offi- 
cers of  the  Northern  Banking  Company,  plaintiff,  the 
Reverend  James  Cuthbert  Flood,  of  Holywood,  in  the 
county  of  Down,  Clerk,  defendant,  and  deponent  saith 
that  the  amount  recovered  by  the  said  judgment  is 
£258  lis.  iOd.  sterling  for  debt,  besides  costs."  The 
affidavit  then,  which  is  a  very  lengthened  one,  having 
complied  with  the  various  other  requisites  of  the 
Judgment  Mortgage  Act,  thus  concludes: — "Saith 
that  the  sum  of  £258  lis.  IOd.  sterling,  secured  by 
the  said  judgment,  together  with  the  costs  of  obtaining 
said  judgment,  still  remains  justly  due,  and  owing  to 
the  Northern  Banking  Company,  and  that  the  said 
judgment  is  still  in  full  force  and  effect  in  law." 
Judge  Dobbs  made  an  order,  dated  the  26th  May, 
1 865,  whereby  he  declared  that  this  judgment  mortgage 
was  a  valid  charge  on  the  lands  which  it  was  sought  to 
affect  by  the  above  affidavit,  which  judgment  mortgage 
his  lordship  held  was  sufficiently  proved  by  the  said  affi- 
davit of  registry.  The  grounds  upon  which  it  was  con- 
tended that  this  affidavit  was  insufficient  were,  that  the 
said  affidavit  to  register  the  judgment  as  a  mortgage  did 
not  state  the  costs  recovered  by  said  judgment.  On  the 
other  hand,  it  was  contended  that  the  costs  need  not 
have  been  stated,  and  this  was  the  narrow  question  now 
for  consideration. 

Frederick  Walshe,  Q.C.,  with  Samuel  Walker, 
now  appeared  in  support  of  the  appeal.  This  affidavit 
appearing  on  the  registry  in  this  case  is  insufficient, 
h  does  not  comply  with  the  provision  of  the  6th  sec- 
tion of  13  &  14  Victoria,  chap.  29.  The  party  re- 
gistering his  affidavit  might  have  waived  his  costs  if 
he  chose;  then  be  would  have  nothing  for  costs;  but 
it  is  absurd  to  say  that  this  judgment,  of  which  the 
affidavit  of  registry  is  sufficient  evidence,  was  com- 
plete, that  it  was  a  complete  record,  until  the  costs  were 
either  added,  being  taxed,  or  waived — here  waived 
they  were  not.  Now,  no  execution  could  ever  issue 
on  a  half  completed  judgment.  Suppose  the  judg- 
ment only  contains  two  lines,  and  for  some  reason  or 
other  was  not  yet  perfected  or  made  up,  without 
even  mentioning  the  debt,  could  execntion  issue- 
issue  on  an  incomplete  judgment?  It  is  absurd,  it  ia 
superfluous  to  cite  cases  on  this  point;  however,  cases 
have  been  decided  on  this  point,  namely : — Butler  ▼» 
butkeley  (1  Biugh.  233) ;  Slater  v.  Slack  (3  N.  &  M. 
717 1;  Pierce  v.  Derry  (4  Q.B.  n.  s.  6a5);  in  fact,  if 
it  were  otherwise,  the  certainty  of  the  incumbrance* 
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secured  by  judgments  would  never  be  arrived  at,  be-    entry  of  the.  incipitur  arid  .not  merely  from  thcfirfstt 
cause  no  one  would  know  wfcejthef  the^udgmeut  would,    cpmjifclion  .61  the  judgment  after  the  taxation  t5f 


if  ever,  be  complete,  and  mortgages  might  be  1n  exis- 
tence onji  half  ^complete  judgment.     Why,  a  £50  debt , 
might  appear  on  the  judgment  rdll  as  recovered — a  sta- 
tutable mortgage  had  thereunder— and  no  costs  being  \ 
included,  a  lender  of  money  would  .never  be  secure' 
who  tad    this    £50  judgment    before  '  him    with 
coats  unascertained,  for  at  any  subsequent  moment 
the  judgment  creditor  for  a  paltry  sum  .of  ~£5P, 
might  .append  hie  costs  to  .the  roll,   which  costs 
might  be  £30Q,.a8.if  he  had  to  btfpga  multitude  6f  wit- 
nesses to  prove  the  debt  from  ^England,  Whose1  position 


cpsts. 

Tae 'Lord  XDflAMCELLOB.^The  question  is  "here 
whether  the  ,a1Bflav3t  to  register  a  judgment  as  a 
.mortgage  complies  with  the  Act  whidh  requires  tha 
amount  of  debt,  damages,  and.  costs  to  .be  stated  In 
the  affidavit  "This  is  a  species  of  execution  substi- 
tuted "for  all  other  forms  against  the  -larids,  and  the 
party  *o  Obtaining  execution  is  entitled  to  hold  them 
until  the  demand  is  paid.  The  .principal  object  of 
the  Act  is  that  .person*  leading  money  on  the  estates 
can  go; 'to  the.  registry  otfice  .and  maj  know  that thejr 


might  1>e  .that. of  ncfblemen,  or  the  witnesses  might  t>e '  are  safejn  s<Ueudlqg,  add  therefore  itis  that  the  Act  re- 
brought  from.  *Hong  Kong^  that  would  swell  the  costs  quires  it  to' be, stated  what  the  debt,  damages*  and  cost* 
to,  .nay,  even  thousands.  If  the  Court  take-  an  -op-  for  whtch  the  lands  are  taken,  as  it  were,  In  execution 
posite  view  of  this,  case,  there  Will  be  no  certainty  of ;  are.  Now  if  a  man  is  about  td  Tend  money  on  an  estate 
incumbrance  on  any  estate  as  appearing  on  the  record,  j  which  is  so  taken  in  execution,  or  more  correctly  to 
JGau?,  XJ-C,  with  Andrew*  for  the  Northern  'Bank,  ' 


—It  is  submitted  that  the  issuing  Of  execution  is  a 
waiver  Of  cpsfe.  It  is  an  unheard  Of  proposition  that 
a  judgment  U  bad  until  the  taxation  of  costs.  Jtat  us 
suppose  .that  instead  Of  ♦•  besides  costs,"  onr  affidavit 
had  a  hlatik.for  C03ts,  and  that  same  was  on  the 
judgment  rOfl.  TLord  Chandel!or.—Th*t  would 
clearly  be  nothing  Tor  coats;  that  would  be  no  claim 
made  for  costs;]  'See  the  enormous  evil  that  Will  be 
worked  if  this  judgment  is  condemued  to  fall  on  this 
ground.  After  the  Summer  Assizes  each  year  it 
would  be  absolutely  impossible  for  the  successful 
party  to  tax  his  costs  until  the  November  following, 
and  in  the  meantime  in  {Jlace  of  hurrying  to  register 
the  judgment  as  a  mortgage,  as  we  have  done,  the 
successful  party,  after  obtaining  his  judgment  in 
Auguet  or  at  the  edd  of  the  month  of  July,  would  be 
compelled  to  hold  over  until  the  taxing  master  would 
sit  in' November,  and  "meanwhile,  of  course,  the  pro- 
perty would '  be  swamped  or  made  away  with  else- 
where. The  judgment  then  would  'be  absolutely 
useless.  But  the  words  of  the  sixth  section  of  the 
Judgment  Mortgage  Act  are  "The  creditor  under  any 
such  judgment  decree,  order,  or  rule  shall  know  or 
believe  that  the  person  against  whom  such  judg- 
ment decree,  order,  or  rule  is  entered  up,  obtained, 
&c. It  thall  be  lawful  for  each  cre- 
ditor to  make  an  affidavit."'  Now  a  great  deal  de- 
pends on  the  meaning  of  the  expression  **  entered  up." 
We  contend  that  it  means  the  entry  of  the  judgment 
on-  the  record.  It  was  from  ancient  times  the  custom 
not  to  complete'  the  roll  'by  transcribing  the  whole  pro- 
ceedings into  it,  bat  to  enter  only  what  is  called  the  in- 
cipitur, but  the  roll  was  not  then  completed.  '  By  the 
1   &  2  Vict.,  c.  110,  interest  runs  on  a  judgment 


speak,  upon  which  a  mortgagelstobe  found  for  a  paltry 
sum,  how  does  this  give  either  the  lender  of  the 
money  or  theMtnjr  of  theMesttf  e.any  ^formation  as 
to  what  sums  are  exactly  charged  as  judgment 
mortgages  thereon,  for  the  ousts  until  *hey  appear 
On.  the  Judgment  Are  .unascertained,  and  may  be  one 
hundred  times  greater  than  the  debt  In  this  ease 
no  costs  whatever  appear  on  the  affidavit  of  re- 
gistry. It  is  true  that  if  the  party  waived  tria 
coats  that  there  would,  be  no  question  about  it,  for  it 
would  appear  to  so  by  the  affidavit,  and  the  iudg- 
ment  would  be  :mado  up  to  the  day.  It  has  been 
urged  strongly  upon  ns  the  inconvenience  that  would 
flaw  from  disallowing  the  claim  in  this  case,  from  -de- 
ciding that  the  judgment  is  incomplete  until  oiiher 
the  costs  are  taxed  or  waived  as  the  case  may  be. 
Well  greater  inconveniences  would  arise  if  we  decide  in 
favour  4f  the  Northern.  Bank.  If  a  man  .recovering  a 
judgment  is  desirous  to  take  immediate  advantage 
tihereoi  he  mist  forego  his  costs:  he  must  waive  all 
rights  thereto— here  it  does  not  appear  that  there  was 
any  waiver,  but  on  the  contrary  it  says  that  a  sum  of 
£  has  been  recovered  besides  costs,  that  is  to- 

gether with  costs ;  why  that  is  an  averment  that  costs 
were  recovered,  and  it  implies  that  no  waiver  takes 
place,  the  very  words,  besides  costs,  show  that  the  costs 
were  not  waived.  We  are  both  then  of  opinion  on 
these  grounds  that  the  affidavit  is  defective  in  thia 
instance,  and  that  the  security  must  falL  It  ean't  be 
helped,  and  is  to  be  regretted. 

The  Lord  Justice  of  Appeal  said  that  he  had 
lieteafld  with  considerable  attention  to  the  case,  and  he 
could  not  conceive  anything  more  disastrous  than  this, 
that  an  execution  could  issue  on  an  inchoate  judgment; 
all  certainty  of  <Rscovering  Incumbrance*  would  disap- 


debt  in  England  from  the  time  of  the  entry  of  a  j  pear.     SU.  Lordstyp  entirety  concurred  in,  the  opinion 
judgment;  and  a  question  arose  in  Newton  v.  The    arrived  at  by  the  Lwd  Chancellor, 


in 
Grand  Junction  Railway  Company  (16  M.  &  W. 
139)  as  to  what  "the  term  of  the  entry  of  a  judg- 
ment w  meant,  and  from  what  time  interest  was  to 
be  calculated  in  reference  to  signing  the  judgment  the 
1  4  t  Vict.,  c  1 10,  giving  interest  "from  the  time 
entering  up  judgment;". and  the  contention- there  was 
whether  interest  ran  from  the  entry  of  the  incipitur 
or  from-  the  time  Of  perfecting  the  judgment  after  the 
taxation  of  costs,  and  the' Court  there  held  that  in- 
terest runs  oa  a  judgment  debt  from  the  time  of  the 


£Bepore  the  Lord  Chancellor  and  the  LotD.Jos- 
tice  op  'Appeal:] 

Banbifuptej~*AfioanM *f  moneys* 4o &a\d* mpt  ***** 
curity  of  good*«mmgn*t  to  «msi9*eu-~&*tim> 

WkertA  batik  made  advancer  to  ¥.«vp*n  tit*  foilK 
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thai  said  bank  was  to  be  repaid  said  advances  out 

of  the  proceeds  of  certain  goods  which  were  ship 

jmo*  by  said  T.  to  certain  foreign  consignees,  and 

where  T.  had  instructed  said  foreign  consignees  to 

remit  to  said  bank  the  proceeds  thereof,  but  the 

goods  were  at  the  time  in  the  order  and  disposition 

of  T.  (who  afterwards  became  a  bankrupt),  with 

thmaonssnt  of  said  bank — Held  (reversing  the  order 

of  Judge  Berwick),  that  the  bank  not  having  given 

to  the  consignees  notice  of  their  saw}  transactions 

eostt  T.  the  property  was  not  taken  out  of  the 

■  and  disposition  of  T.t  and  therefore  the  pro- 

i  of  said  shipments  vested  in  the  assignees. 

Tms  was  an  appeal  from  an  order  made  by  Judge 
Berwick  in  the  Court  of  Bankruptcy.  The  straggle 
bet*  was  between  the  assignees,  who  are  the  appel- 
lants, on  the  one  hand,  and  the  Merchant  Banking 
Company  of  London  on  the  other.  The  foots  of  the 
case  are  staled  in  the  jadgment  of  Judge  Berwick, 
supra,  p.  16,  from  which  the  following  is  gathered — 
Judge  Berwick  held  that  the  said  bank  were  entitled 
to  retain  in  their  hands,  to  the  prejudice  of  the  as- 
signees, certain  sums  amonntkig  to  £665,  received 
from  foreign  consignees  by  them  the  said  bank 
siaee  the  bankruptcy  of  Edward  Thornton  on  the  24th 
July,  1864,  on  account  of  shipments,  or  consignments 
made  by  the  bankrupt  to  his  said  foreign  consignees, 
and  said  learned  judge  farther  held  that  said  bank 
was  also  entitled,  to  the  prejudioe  of  said  assignees, 
to  receive  any  farther  sums  that  might  be  made  avail- 
able from  those  parties,  for  monies  due  by  them  to 
said  bankrupt. 

Boron,  Q.C.  (with  Murphy)  appeared  for  the  as- 
signees, and  relied  upon  Thompson  v.  Speirs(\3  Sim. 
47 1 X  tad  the  cases  collected  at  that  page. 

Kernm,  Q.C,  and  J.  E.  Walsh,  Q.O.,  were  for 
the  assignees. 

As  the  authorities  here  are  identically  the  same  as 
those  cited  below,  and  as  the  Lord  Chancellor  takes  a 
▼lew  opposed  to  Judge  Berwick,  the  arguments  on  both 
sides  are  collected  in  both  judgments. 

Thb  Lord  Chawckllor. — 1  think  in  all  the  autho- 
rities referred  to  by  Judge  Berwick,  there  was  a  spe- 
cific appropriation  of  the  cargo  for  the  purposes  of  the 
debt  doe.  The  question  is,  does  this  specific  ap- 
propriation apply  to  these  particular  cargoes?  It 
occurs  to  me  that  the  dealings  in  ail  proba- 
bility amounted  to  nothing  more  than  an  undefined 
Indefinite  arrangement.  I  call  it  an  indefinite  arrange- 
ment, because  it  was  not  pointed  to  any  particular 
goods,  but  an  arrangement  to  make  advances  which 
should  be  covered  by  the  proceeds  of  the  consign- 
ments by  the  bankrupt.  Now,  reaching  that  stage  of 
the  case,  I  wonld  have  no  difficulty  in  affirming  the 
order  of  Judge  Berwick,  but  then  there  is  the  latter 
part  of  £he  argument — namely,  were  those  goods  at 
the  time  of  the  bankruptcy,  in  the  order  and  disposi- 
tion of  the  bankrupt?  Now  that  they  were  is  very 
plain;  he  could  do  with  them  as  he  liked  even  after 
that  memorandum  or  paper  of  the  4th  of  July,  1864 
(oupra  page  17);  he  could  have  given  them  any 
destination  he  pleased;  be  could  have  written  to 
have  them  sent  to  any  other  persons  or  to  any  other 
place  in  the  world  he  wished,  and  therefore  they  were 


in  the  order  and  disposition  and  power  of  the  bank* 
ropt.  But  that  would  not  aflect  the  case  unless  we 
come  to  the  conclusion  that  they  were  in  the  order  and 
disposition  of  the  bankrupt,  with  the  consent  of  the 
true  owner.  The  true  owners,  the  bank,  could,  aa 
Mr.  Kernan  has  informed  as,  have  filed  a  bill  in  this 
Court  to  restrain  the  bankrupt  from  tampering  with 
that  property  or  dealing  with  it  in  a  manner  adverse 
to  their  interests.  On  the  20th  July  the  bankruptcy 
of  the  party  takes  place,  hot  op  to  that  time  the  bank 
did  not  give  any  notice  whatever  to  the  consignees* 
nor  for  nearly  a  month  afterwards,  not  until  the  10th 
August,  do  they  give  any  notice.  There  was  in  this 
manifestly  no  intention  on  their  part  to  give  any  no- 
tice, or  to  take  any  step  to  apprise  the  consignees,  no 
doubt,  relying  upon  the  proceeds  of  those  goods  com- 
ing to  them  in  the  usual  way,  and  upon  the  honest 
dealings  of  the  bankrupt,  and  it  is  pretty  plain  that 
the  bankrupt  himself  had  no  intention  of  sending  no- 
tice to  these  consignees.  The  consignees  themselves 
never  knew  that  in  making  those  consignments  any 
advances  had  been  made  by  any  body  to  the  bankrupt, 
and  therefore  there  was  an  absence  of  intention  to  give 
notice  by  either  party,  either  the  hanking  company  or 
the  bankrupt.  Now  that  notice  was  essential,  and 
cannot  he  controverted.  It  is  sustained  in  every  case 
that  has  been  cited.  In  the  case  of  Hunt  v.  Mortis 
mer  (10  Barn.  &  Cress.  47),  the  reason  the  notice 
became  unnecessary  was  because  the  money  was  re* 
ceived  before  the  bankruptcy.  Each  particular  case 
depended  very  much  on  the  nature  of  the  transaction ; 
in  some  cases  there  is  a  specific  appropriation,  and  in 
some  the  contrary.  All  the  cases  depend  upon  their 
own  particular  facts,  but  they  all  lay  down  the  propo- 
sition, and  I  cannot  find  it  anywhere  omitted,  that 
notice  of  some  sort  is  necessary  to  the  person  who 
has  the  dominion  of  the  property,  in  order  to  take  it 
out  of  the  order  and  disposition  of  the  bankrupt.  In 
all  the  cased  it  is  laid  down  that  you  are  bound  either 
to  obtaiu  possession  or  to  go  as  far  as  yon  can  to  ob- 
tain possession.  If  you  send  your  notice  in  time,  and 
that  it  reaches  the  party  to  whom  it  is  directed  there 
toe  transaction  is  complete;  but  if  by  the  delay  of  post 
or  the  distance  of  the  place,  you  cannot  be  certain  that 
notice  did  reach  in  time,  still  you  did  your  part,  and  yon 
can  rest  satisfied  that  the  notice  will  reach  the  party 
sometime.  You  having  despatched  your  notice  to  the 
consignees,  the  goods  were  no  longer  in  the  order  and  dis- 
position of  the  bankrupt  That  notice  must  be  given  by 
somebody  to  the  consignees,  is  incontrovertible.  The 
question  here  is,  what  is  the  effect  of  the  whole  of  the 
transaction  ?  The  counsel  for  the  bauking  company  have 
argued  that  it  was  part  of  the  contract  between  the  bank 
and  the  bankrupt  that  he  should  give  notice  to  the  con- 
signees himself.  Now,  if  such  a  rule  as  that  were  admit* 
ted,  there  would  be  no  security  for  the  commercial  world. 
It  has  always  been  understood  that  that  should  be  the 
act  of  the  party  making  the  advances.  The  bankrupt 
otherwise  could  keep  the  goods  in  his  order  and  dis- 
position by  promising  to  give  notice,  and  not  doing 
so ;  and  in  my  mind  it  would  put  an  end  to  the  whole 
doctrine  as  to  giving  notice  if  that  course  could  pre- 
vail. Then  again  it  was  contended  that  there  was  a 
fraud  in  this  case  by  the  bankrupt  not  giving  notice. 
Now,  the  term  "fraud"  Is  very  difficult  to  apply 
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here.      The  bankrupt  did  not  withhold  the  notice  in ' 
contemplation  of  bankruptcy  in  order  to  defeat  his 
general  creditors  through  the  assignees.     It  was  ne- 
glect, on  the  confidence  of  the  bankrupt  that  he  was  a 
solvent  person,  and  that  nothing  was  going  to  happen 
to  him  to  frustrate  his  arrangement  with  the  bank.  In 
the  case  of  Re  Jones,  the  party  was  an  attorney,  and 
he  was  bonnd  to  tell  his  client  that  notice  should  be 
given  in  the  transfer  of  the  certificates  of  the  railway 
company.     He  practised  a  fraud — a  gross  fraud — on 
his  client  in  the  matter,  a  much  higher  species  of 
fraud  than  we  have  here.      The  attorney  omitted  to 
register  the  deed  so  as  to  give  validity  to  the  note. 
That  appears  to  me  to  be  a  higher  and  stronger  case 
than  this ;  for  here  we  have  nothing  more  than  too 
great  confidence,  security,  and  trust  that  the  bankrupt 
would  be  able  to  carry  out  the  arrangement  with  the 
bank.      Upon  the  whole  of  the  case  I  am  clearly  of 
opinion  that  this  order  in  the  suit  cannot  be  sustained, 
and  the  case  must  be  remitted  back  to  the  Bankrupt 
Court  to  be  in  this  respect  amended.     The  Lord  Jus- 
tice of  Appeal  was  unable  to  attend  to-day,  but  from 
what  he  heard  yesterday  he  was  of  the  same  opinion. 
If  I  had  formed  a  different  opinion  to-day,  I  would 
have  adjourned  the  case  to  have  it  fully  re-argued 
before  htm ;  but  what  I  have  heard  to-day  has  only 
gone  further  to  strengthen  the  opinion  in  which  he 
joined  me.     I  myself  have  no  doubt  whatever  on  the 
subject,  and  therefore  I  am  bound  to  say  that  I  caunofc 
sustain  the  order  of  Judge  Berwick. 


Court  of  Cfjaiurrt). 

Reported  by  Oliver  J.  Burke,  Esq.,  Barrister-at-Law 

Clkllahd  v.  Ritchie. — Nov.  10, 13;  Dec.  18, 1865. 

Landlord  and  Tenant — Waste — Injunction  to  re- 
strain— Removing  sand  off  demised  premises  Jor 
sale. 

Lessor,  by  indenture  bearing  date  the  28tA  day  of  Feb- 
ruary\  1868,  demised  certain  premises,  "together 
with  the  right  of  digging,  lowering,  levelling,  and 
removing"  any  portion  of  the  said  premises,  so  as 
to  make  same  suitable  for  building  or  ornamental 
purposes,  to  hold  to  said  lessee  for  9999  years, 
and  said  indenture  contained  a  covenant  that  said 
lessee  "  would  not  commit  any  wilful  or  voluntary 
waste,  spoil,  or  destruction  upon  said  premises." 
Lessee  commenced  to  build  upon  and  improve  the 
surface  of  the  grounds,  but  to  aid  him  in  doing  so 
he  "removed"  sand  therefrom,  and  sold  same  for 
profit.  Master  Brooke,  to  whom  the  case  teas  re- 
ferred, reported  that  the  sand  was  removed  bona 
fide.  Held,  allowing  exceptions  to  said  Master's 
report,  that  although  the  lessee  might  remove  the 
sand  bona  fide,  yet  that  he  was  not  empowered  to 
sell  any  portion  thereof,  and  that  his  doing  so  was 
waste;  and  that  too  though  the  monies  realized  by 
the  sale  thereof  were  expended  on  the  improvements 
of  the  said  demised  premises. 

This  case  came  before  the  Court  on  report,  exceptions, 


and  merits.     By  an  order,  bearing  date  1  Hh  of  No- 
vember, 1864,  it  was  ordered  by  the  Lord  Chancellor 
that  an  injunction  should  issue  to  restrain  the  respon- 
dent, his  servants,  workmen,  and  labourers  from  level* 
ling,  lowering,  or  removing  any  portion  of  the  premises 
leased  to  said  respondent  by  lease  of  the  28th  of  Feb* 
ruary,  1863,  save  bona  fide,  in  order  to  render  said 
premises  suitable  for  building  or  ornamental  purposes, 
and  it -was  thereby  referred  to  Master  Brooke  to  take 
an  account  of  any  sand  already  removed  save  for  such 
purposes.     Said  Master  having  examined  into  the 
several  matters  referred  to  him,  found  that  the  re- 
spondent had  not  removed  any  sand,  except  bona  fide, 
for  building  and  ornamental  purposes.     To  this  find- 
ing of  the  Master  the  petitioner  excepted;  and  the 
first  exception  so  taken  was,  that  the  Master  ought 
not  to  have  so  reported,  but  should  have  reported  that 
no  part  of  the  sand  removed  by  the  respondent  had 
been  removed  bona  fide  for  such  purposes;  secondly, 
that  the  Master  should  have  found  that  large  quanti- 
ties of  sand  had  been  removed  not  bona  fide,  and  that 
he  should  have  taken  an  account  of  what  was  so  re* 
moved;  and  thirdly,  that  the  Master  should   have 
found  that  sand  to  the  value  of  £271  12s.  8d.  had 
been  removed  by  the  respondent  otherwise  than  bona 
fide  for  such  purposes.     The  petition  upon  which  the 
i  injunction  was  granted  was  presented  by  John  Clel- 
land,  of  Stormouut  Castle,  in  the  county  of  Down, 
against  the  respondent,  William  Barry  Ritchie,   of 
Mount  Pottinger,  in  the  same  county.     The  petition 
prayed  that  said  respondent  might  be  restrained  by 
injunction,  and  also  his  servants,  workmen,  and  agents, 
from  committing  waste  in  the  premises  demised  by  a 
certain  lease  of  the  28th  of  February,  1863,  and  from 
carrying  away  the  sand  and  gravel  therefrom,  or  re- 
moving the  same  save  for  levelling  said  premises  in 
such  a  way  as  might  be  necessary  for  the  purposes  of 
building,  or  the  ornamental  disposition  of  the  same; 
and  that  an  account  might  be  taken  of  the  several 
quantities  of  sand  and  gravel  so  worked,  raised,  and 
taken  away  out  of  and  from  the  said  premises  by  said 
William  Ritchie,  bis  servants,  &c.     The  facts  of  the 
case  are  very  shortly  these: — That  by  indenture  bear- 
ing date  the  28th  of  February,  1863,  and  made  be* 
t\t  een  the  petitioner  of  the  one  part,  and  the  respon- 
dent of  the  other,  the  said  petitioner  did  thereby  de- 
mise to  the  said  respondent,  William  Barry  Ritchie, 
his  executors,  administrators,  and  assigns,  all  that 
piece  or  parcel  of  land  in  the  townland  of  Ballybrack- 
amore,  containing  seven  acres  and  fifteen  perches, 
English  statute  measure,  as  in  a  map  to  the  lease  an- 
nexed, "  together  with  the  right  of  digging,  lowering^ 
and  levelling  and  removing  any  portion  of  the  afore- 
said piece  or  parcel  of  ground  thereby  limited  or  ap- 
pointed by  way  of  lease  or  otherwise  so  as  to  make 
the  same  suitable  for  building  or  ornamental  purposes 
....  excepting  thereout  unto  the  said  John  Clel- 
land,  his  heirs  and  assigns,  all  minerals  and  fossils, 
and  all  royalties  whatsoever,"   Habendum  all  and 
singular  the  premises  subject  to  the  yearly  tenancies 
unto  said  William  B.  Ritchie,  his  executors,  adminis- 
trators, and  assigns  for  9999  years,  subject  to  the 
rent  of  £42  1  Is.  3d.    The  indenture  then  contained 
a  covenant  that  sai4  Ritchie  "  should  nor  would  do, 
suffer,  or   commit  any  wilful  or  voluntary  waste*. 
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spoil,  or  destruction  whatsoever  in  or  npon  the  said 
premises  thereby  demised."  Said  leas  3  contained  also 
a  covenant  that  ho,  the  respondent,  would  within  two 
years  from  the  date  of  this  lease,  at  his  or  their  ex- 
pense, erect  and  bnild  on  the  said  piece  of  ground  and 
premises,  one  messuage  or  dwelling-house,  with  offices, 
at  an  outlay  of  £300.  Such  being  the  lease,  the 
contention  here  was  what  was  the  meaning  to  be  put 
upon  that  covenant  above  mentioned  which  gave  re- 
spondent the  right  of  "  digging,  lowering,  or  remov- 
ing "  the  soil.  It  appears  that  in  the  centre  of  the 
lands  so  demised,  and  on  an  axis  or  line  running  from 
east  to  west,  is  a  valley  or  trough,  into  which  dips, 
on  the  northern  side  thereof  at  a  high  angle,  a  hill, 
the  strike  or  horizontal  line  of  whose  ridge  likewise 
rnns  from  east  to  west  and  parallel  with  the  said 
strike  of  said  valley;  and  on  the  southern  side  of  said 
axis  a  like  hill  slopes,  whose  contour  was  exactly 
similar  to  the  said  hill  on  the  northern  side.  The 
eastern  end  of  said  valley  was  terminated  by  a  hill 
connecting  the  said  two  parallel  hills.  The  petition 
alleged  that  on  the  northern  slope  the  respondent  had 
dug  up  and  removed  about  eight  thousand  cubic  yards 
of  sand,  and  that  he  had  sold  same  at  an  enormous 
profit,  and  had  realized  thereby  several  hundred 
pounds;  that  respondent  had  dug  a  pit  into  which  he 
nad  constructed  a  road  forty  feet  below  the  level  of 
the  valley.  That  petitioner  was  apprehensive  that 
the  removal  of  the  sand  would  be  calculated  to  deprive 
htm  of  the  security  for  his  rent ;  and  further,  petitioner 
wa3  apprehensive  that  the  digging  of  this  pit  would 
deteriorate  petitioner's  land  adjoining  by  cutting  off 
the  springs  of  water  from  houses  built  thereon.  The 
respondent's  ca3e  was,  that  such  removal  was  entirely 
for  the  improvement  of  the  lands,  as  fitting  them  out 
for  building  grounds;  that  it  was  utterly  impossible 
to  build  thereon  without  cntting  into  the  side  of  said 
slope  and  carting  same  nway,  which  he  did,  and  he  then 
formed  a  terrace  along  the  side  of  the  hill ;  and  that 
for  the  purposes  of  carrying  ont  his  plans  he  was  of 
necessity  obliged  to  cart  off  the  premises  a  quantity 
of  sand  and  that  the  sale  of  the  sand  greatly  reduced 
the  costs  of  all  those  buildings  and  ornamental  im- 
provements. That  with  respect  to  the  deep  sand- 
pit complained  of  by  petitioner,  respondent  admitted 
the  digging  thereof,  and  the  carrying  sand  thereout ; 
but  while  he  admitted  so  doing,  he  alleged  that  he 
merely  dug  a  pit  for  the  purpose  of  filling  up  Fame 
with  useless  rubbish  from  the  said  hill,  for  which  rub- 
bish he  conld  obtain  no  price  whatever,  while  the 
sand  dug  from  the  pit  was  valuable;  and,  in  fact,  the 
money  obtained  therefrom  went  towards  the  making  of 
the  several  improvements  on  the  very  demised  lands; 
and  it  was  agreed  npon  all  hands  that  those  were  im- 
provements; and  that  being  in  the  immediate  neigh- 
borhood of  Belfast,  the  value  of  the  premises  would 
be  greatly  increased,  and  that  such  acts  of  the  respon- 
dent could  not  be  held  to  be  waste. 

John  E.  Walsh,  Q.O.,  Chatterton,  Q.C,  and  Ran- 
dal McDonnell,  appeared  in  support  of  the  exceptions. 
— Master  Brooke  should  have  found  that  the  sand 
taken  ont  of  this  deep  hole  or  pit  was  not  taken  bona 
Jute,  and  the  principle  the  Master  should  have  acted 
npon  was  this,  that  the  removal  of  any  portion  of  the 
sand  for  sale  was  not  to  be  presumed  or  taken  to  be 


done  as  bona  fide.  The  lease  contained  no  power  of 
removal  of  sand  from  the  premises,  and  the  power 
given  to  the  tenant  of  digging,  levelling,  and  remov- 
ing could  never  be  held  to  give  the  tenant  the  power 
to  remove  the  sand  off  the  land.  But  at  all  events 
the  tenant  had  no  power  whatever  to  sell  any  portion 
of  the  soil—  Whitfield  \.  Bewit  (2  P.  Wms.  240); 
Co.  Lit.  38-6;  Glower  v.  Eyre  (Cooper's  Cases  in 
Chancery,  156.) 

The  Solicitor- General  (Sullivan),  Law,  Q.C,  and 
TP.  D.  Andrews,  were  heard  contra. — We  have 
changed  those  demised  premises  into  most  valuable 
grounds,  terraces,  landscape  gardening;  in  fact,  the 
face  of  what  was  comparatively  worthless,  quite 
altered.  Under  the  reservations  in  the  lease  we  were 
empowered  to  remove  the  sand.  Waste  will  not  lie 
for  cutting  down  trees  for  repairing. — Co.  Lit.  53,  b. 
"  The  tenant  may  dig  for  gravel  or  clay  for  the  repa- 
ration of  the  house  as  well  as  he  may  take  convenient 
timber  trees." — Bacon's  Ab.  vol.  viii.  386. 

Dec.  8,  1865. — The  Lord  Chancellor* — In  this 
case,  which  was  argued  at  considerable  length  on  the 
11th  of  November  last,  a  decretal  order  was  made 
on  the  10th  day  of  Nov.  1864,  granting  an  injunction 
against  the  respondent  to  restrain  him  from  removing 
sand  of  very  considerable  value  from  the  premises, 
save  for  purposes  bona  fide,  in  order  to  render  it  fit 
for  building  and  ornamental  purposes.  I  then  referred 
the  case  to  the  Master,  and  he  has  found  that  no  sand 
had  been  removed,  save  bona  fide  for  building  pur- 
poses. In  other  words  the  Master's  opinion  was, 
that  the  suit  ought  to  be  dismissed,  because  if  the 
sand  had  been  removed  bona  fide  the  decree  ought 
never  have  been  made.  Well,  then,  the  question 
we  have  here  to  sift  is,  was  that  done  which  ought 
not  to  have  been  done?  Now  the  case  is  very  simple 
indeed.  [His  Lordship  hero  stated  the  case  as  given 
above.]  The  lease  is  here  for  9999  years,  a  term  that 
puts  out  of  the  question  anything  concerning  the  re- 
version. There  is  a  covenant  to  pay  rent  and  a  cove- 
nant against  waste,  and  other  covenants,  but  the  most 
important  part  of  the  demise  is  contained  in  these 
words,  which  conveyed  te  the  lessee  "  the  right  of 
digging,  lowering,  levelling,  and  removing  "  any  por- 
tion of  the  demised  premises.  There  is  a  reservation 
by  Mr.  Clelland  of  all  minerals  and  fossils,  and  it  waa 
insisted  by  the  petitioner  that  the  sand  so  removed 
was  a  mineral  or  fossil.  I  do  not  give  any  weight 
whatever  to  this  portion  of  the  argument.  *  But  the 
pith  of  the  case  lies  in  the  meaning  of  the  word  "  re- 
move ; " — that  is  a  word  of  very  general  meaning — 
first  of  all  it  means  to  take  away;  to  remove  is  to 
take  the  thing  removed  off  the  land,  aud  do  what  you 
choose  with  it — that  is  the  meaning  of  the  word  in 
the  English  language,  and  if  the  power  of  removal 
were  uncontrolled  by  any  other  clanse  in  the  deed,  I 
would  clearly  hold  that  the  power  of  removal  was 
-large  enongh  to  give  the  respondent  liberty  to  do 
whatever  he  wished  with  the  thing  removed,  if  what 
was  so  removed  was  for  the  purpose  provided  for  in 
the  lease,  for  example,  the  tenant  conld  cut  out  the 
sand  from  the  h  11  to  make  way  for  the  terrace  or  house 
that  he  was  to  build,  but  beyond  that  he  cannot  go* 
and  if  he  does  go,  be  violates  the  landlord's  rights. 
Well,  here  we  have  Ritchie,  the  lessee  of  those  premises, 
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and  he  had  also  the  adjoining  lands,  and  Ritchie  was 
about  building  and  converting  both  those  lands  into 
bnilding  ground  arranged  in  terraces  and  highly  orna- 
mental too — all  that  plan  is  before  me  in  a  map. 
Well,  all  those  plans,  or  how  same  may  be  carried 
out,  do  not  meet  the  vital  question  in  the  case.  The 
question  comes  rouud  to  this,  what  has  the  respondent 
done  as  tenant,  and  what  waste,  if  any,  has  he  com- 
mitted ?  The  lease  does  give  a  full  power  of  removal 
of  sand  off  the  lands;  prima  facie  the  removal 
for  sale  is  waste.  Was  there  a  removal  hare  for  a 
purpose  not  contemplated  by  the  lease?  All  the  affi- 
davits agree  that  the  plan  is  a  good  one;  but  we  are 
not  here  to  try  is  the  plan  good  or  bad.  An 
owner  in  fee  can  do  as  he  likes,  but  a  tenant  cannot 
do  as  he  likes  with  the  lands  of  which  he  is  tenant 
If  the  tenant  is  bound  to  build  houses,  he  can  remove 
whatever  stands  in  the  way  of  his  plans,  but  does 
that  give  a  tenant  right  to  dig  a  hole  in  any  part  of 
the  lands  he  may  chose,  and  dig  out  of  that  hole  va- 
luable sand,  and  fill  up  that  again  with  rubbish  which 
he  has  removed  from  the  surface,  and  which  is  not 
worth  a  farthing?  There  are  many  things  a  tenant 
cannot  do.  If  a  tenant  cut  trees,  and  if  he  himself 
buys  them,  that  is  waste,  and  if  the  tenant  applies  the 
trees  he  has  cut  to  repair  the  mansion  house,  that  is 
waste  clearly — Whitfield  v.  Bewit  (2  P.  Wms.  240). 
A  man  may  repair  a  house  far  better  by  the  trees  be 
might  cut  down,  and  more  economically,  but  economy 
has  nothing  on  earth  to  do  with  it.  Well,  then, 
can  a  tenant  sell  sand  dug  out  of  a  hole  on  the 
place  where  the  lease  empowered  him  so  to  do  for  the 
purpose  of  selling  same?  I  think  he  can  do  no  such 
thing.  This  was  hilly  ground,  and  the  hills,  the  tenant 
Bays,  must  be  removed.  That  removal  is  not  to  be  done 
by  the  tenant  wasting  other  parts  of  the  premises,  and 
lie  cannot  be  allowed  to  obtain  money  from  destroying 
a  valuable  stratum  of  sand.  8  Bacon's  Abridgment, 
tit.  Waste  (C,  p.  382),  lays  down  "  that  a  lessee  or  te- 
nant cannot  change  the  nature  of  the  thing  demised 
though  in  some  cases  the  alteration  may  be  for  the 
greater  profit  of  the  lessor."  Now  if  this  is  to  be  con- 
tinued, there  is  nothing  to  prevent  all  the  rubbish  of 
the  hill  to  be  swept  into  it,  and  the  valuable  sand  to 
be  removed  and  sold  to  make  way  for  worthless  rub- 
bish. I  then  am  of  opinion  that  Ritchie  had  no  right  to 
remove  this  sand  for  sale  from  this  hole;  it  is  one 
thing  to  remove,  and  it  is  another  thing  to  remove 
and  sell;  and  that  being  so,  I  must  allow  the  excep- 
tions. 


Obibbt  v.  Anderson.— Jar*.  15  &  16;  Feb.  15. 

Will — Construction  of— Expression  "  die  without  i$» 
sue"— Fee  in  trustees* 

in  1825  testator  left  "  all  his  property  "  to  his  execu- 
tor, and  he  did  thereby  nominate as  his 

executor  "for  the  purpose  oj  paying  the  following 
bequests*  first  paying  debts  and  funeral  expsnses" 
He  then  bequeathed  the  hill  of  Knocknarea  for  ever 
to  his  illegitimate  son  Thomas,  giving  him  full 


power  to  will  and  dispose  of  same  if  he  have  a  fa- 
mily, "but  if  he  shall  die  without  issue,"  then  to  go 
to  the  use  of  his  (illegitimate)  daughter,  Jane,  with- 
out further  words  of  limitation.  At  the  close  of  hit 
will  testator  appointed  W.  his  executor.  Held,  that 
the  executor  took  the  fee  in  the  lands  of  Knockna- 
rea, and  that  Thomas  took  an  estate  taU,  the  limi- 
tation over  being  not  an  executory  devise,  but  a 
remainder,  and  that  this  limitation  to  the  executors 
conferred  the  fee  upon  Jane  on  indefinite  failure 
of  Thomas,  Jane  taking  the  entire  estate  remain- 
ing in  the  executor. 
Held  also,  that  W .,  who  was  appointed  executor  at 
the  close  of  the  will  was  Hie  executor  and  trustee 
whose  name  the  testator  had  intended  to  fill  in  the 
said  blank  with. 

This  was  a  cause  petition,  which  prayed  that  John 
Orm8by,  the  petitioner,  be  declared  entitled  as  heir- 
at-law  of  Nicholson  Ormsby,  deceased,  to  certain 
lands  and  premises  which  were  demised  by  a  lease  of 
the  20th  of  September,  1780,  and  that  Charles  Am- 
derson,  the  respondent,  might  be  directed  to  deliver 
up  possession  of  same  to  petitioner.  The  petition 
also  prayed  for  an  account  of  the  rents  and  profits  of 
the  lands  which  have  been  received  by  Charles  An- 
derson, and  that  he  be  directed  to  pay  same  when  as- 
certained to  petitioner.  The  facts  upon  which  this 
prayer  was  grounded  were  these. — That  Nicholson 
Ormsby  was  seised  to  him  and  his  heirs  of  cer- 
tain lands  called  Primrose  Grange,  in  the  county  of 
Sligo,  in  quasi  fee,  under  a  lease  made  by  one  James 
Nicholson  of  the  20th  of  September,  1780.  That 
being  so  seised  and  possessed,  said  Nicholson  Ormsby 
made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  15  th  of  December,  1824, 
whereby  he  demised  the  said  lands  to  his  illegitimate 
son,  Thomas  Ormsby,  in  the  words  following: — "  I, 
Nicholson  Ormsby,  of  Castledargan,  Esquire,  being  of 
sound  mind  and  memory,  do  make  this  my  last  wQl 
and  testament.  First,  I  do  hereby  nominate  and  ap- 
point   as  sole  executor,  leaving  him  all 

my  property  of  whatever  nature  and  kind  I  am  or  may 
be  entitled  to  at  the  time  of  my  decease,  for  the  pur- 
pose of  paying  the  following  bequests,  first  paying  all 
my  just  debts  and  funeral  expenses.  Secondly,  I 
leave  and  bequeath  to  Mary  Irwin  the  sum  of  £40 
sterling  during  her  natural  life,  and  after  my  decease 
to  go  to  my  children,  Thomas  and  Jane  Ormsby, 

share  and  share  alike I  leave  and  bequeath  to 

my  son,  Thomas  Ormsby,  the  hill  of  Knocknarea  for 
ever,  which  George  Blackman  holds  from  me,  toge- 
ther with  the  rent  and  arrears  now  due  me  on  said  hill; 
and  if  in  case  the  said  Thomas  Ormsby  shall  marry 
and  have  a  family,  the  said  Thomas  Ormsby  shaU 
have  power  to  will  or  otherwise  dispose  of  the  same 
as  he  shall  think  proper;  but  if  he  shall  die  without 
issue,  then  the  said  hill  of  Knocknarea  shall  go  to  the 
use  of  my  daughter,  Jane  Ormsby."  Tho  testator 
having  then  bequeathed  to  his  daughter  a  sum  se- 
cured by  a  bond,  and  having  also  devised  other  real 
estates  in  the  county  of  Kildare  to  his  said  two  chil- 
dren, and  also  having  bequeathed  small  annuities  to 
other  objects  of  his  bouuty,  thus  closed  his  will:  "  I 
nominate  [and  appcint  William  Weir,  Esq.,  of  Lake- 


THE  IRISH  JURIST. 


67 


=*= 


my  sole  executor  to  this  my  last  will  and  testa- 
ment.— Nicholson  Obmsbt."  The  petition  then  stated 
that  the  testator  died  in  the  month  of  January,  1825, 
without  having  ever  married,  bat  leaving  his  said 
two  illegitimate  children  him  snrviviug,  and  also  leav- 
ing John  Onnsby  (the  present  petitioner),  the  only  son 
of  William  Onnsby,  who  died  in  1805,  the  brother  of 
said  Nicholson  Onnsby,  the  said  testator,  him  surviv- 
ing; and  that  the  petitioner  was  heir-at-law  of  said 
William  and  of  said  Nicholson  Ormsby.     Said  Jane 
Ormsby,  the  said  illegitimate  danghter  of  testator, 
died  in  the  lifetime  of  her  said   brother,   Thomas 
Onnsby,  and  he  too  died  unmarried,  and  without  hav- 
ing issue,  on  the  1st  of  August,  1849,  who  by  his 
will  devised  the  lands  to  one  James  Morrisson,  who 
upon  the  death  of  Thomas  Ormsby  went  into  posses- 
sion of  said  lands,  and  who  by  deed  of  22nd  of  Ja- 
nuary, 1863,  conveyed  the  same  to  the  respondent, 
Charles  Anderson.     Petitioner  now  submitted  that 
said  Thomas  Ormsby's  will  was  inoperative  to  devise 
these  lands,  he,  Thomas,being  in  as  tenant  in  quasi 
tail  under  the  above  will  of  Nicholson  Ormsby;  and 
that  he  never  having  done  any  act  to  bar  said  quasi 
entail,  had  therefore  acquired  no  devisable  interest 
therein.    To  this  petition  the  respondent  filed  his  an- 
swering affidavit  in  due  course;  and  he  thereby  denied 
that  Thomas  Ormsby  was  entitled  merely  to  an  estate 
in  quasi  tail;  and  he  also  asserted  that  said  Thomas 
Ormsby  had  a  devisable  interest  in  said  lands.     The 
respondent  also  claimed  to  hold  said  lands  as  a  pur- 
chaser for  valuable  consideration,  and  without  notice 
from  the  said  James  Morrisson,  the  devisee  under  the 
wiU  of  Thomas  Ormsby,  who  as  aforesaid  was  the  de- 
▼iaae  of  said  Nicholson  Ormsby  deceased.  Respondent 
insisted  also  that  upon  the  true  construction  of  the 
sakt  hereinbefore  recited  will  of  Nicholson  Ormsby, 
said  Thomas  Ormsby  was  entitled  thereunder  to  an 
absolute  estate,  with  a  gift  over,  on  geaeral  failure  of 
his  issue,  but  that  such  gift  over  was  too  remote  and 
failed,  or  that  said  Thomas  Ormsby  would  have  been  | 
entitled  to  such  absolute  estate,  with  a  gift  over  to 
said  Jane  Ormsby,  his  sitter,  on  failure  of  his  issue  in 
her  lifetime;  and  as  the  said  Jane  Ormsby  prede- 
ceased the  said  Thomas  Orasby,  that  said  Thomas 
Ormsby  was  on  her  death  absolutely  entitled  to  the 
easire  of  said  estate  or  interest  in  said  lands. 

F.  Walsh,  Q.  0,  Bali,  Q.  a,  and  Harkan  were 
heard  in  support  of  the  petition — This  will  was  made 
before  1838.     Thomas  Ormsby  was  clearly  tenant  in 
quasi  tail  under  Nicholas  Ormsby's  will ;  that  being 
jso,  and  he  never  having  done  any  act  to  bar  said 
quasi  tail  [as  to  what  acts  will  bar  an  estate  in  quasi 
tail  see  Bonynge  v.  Finucane  (10  Ir.  Jur.  N;S.  145, 
2nd  column;  ]  was  unable  to  devise  it,  as  he  had  at- 
tempted to  do,  by  will;  and  therefore  he  having  died 
without  leaving  issue,  and  he  being  illegitimate,  the 
iieir  at- law  of  Nicholas  Ormsby  must  be  held  to  take 
those  lands.    The  testator  clearly  did  not  think  he 
was  disposing  of  the  fee,  for  he  said  that  if  Thomas 
••  shall  have  a  family,  be  shall  have  power  to  dispose 
of  same;"  thereby  implying  that  if  be  had  no  family, 
Thomas  Ormsby  would  not  have  the  power  of  dis- 
posing of  same.    An  estate  for  life  was  limited  to 
Jane  after  the  estate  tail.     This  was  an  estate  tail 
in  Thomas  Ormsby — Bamfield  v.  Papham  (1   P. 


Wms.  57*  note).    That  being  so,  and  no  act  dona  to 
bar  the  entail*  the  respondent's  title  is  invalid. 

Brewster,  Q.C.,  aid  Q.  0.  Malley,  were  beard  for 
the  respondent*— The  effect  of  the  devise  contained 
in  this  will  was  to  give  Thomas  Ormsby  the  fee;  and 
if  he  bad  the  fee,  the  petition  here  must  be  dimissed. 
He  was,  we  submit,  either  in  as  tenant  in  fee,  having 
the  legal  estate  in  him,  or  if  he  he  had  not,  then  Bo* 
bert  Weir*  the  executor  of  said  will,  had,  because  tes- 
tator left  him  as  sole  executor  of  hie  will — "  All  my 
property  of  whatever  nature  or  kind  I  may  be  entitled 
to  at  the  time  of  my  decease,  for  the  purpose  of  pay- 
ing the  following  bequests,  first  paying  all  my  just 
debts  and  funeral  expenses."  This  devise  to  the  ex- 
ecutor was  amply  sufficient  to  give  him  the  fee ;  for  it 
is  long  settled,  that  when  a  devisee  whose  estate  is 
undefined  is  directed  to  pay  the  testator's  debts  or 
legacies,  he  takes  an  estate  in  fee,  on  the  ground 
that  if  he  took  a  life  estate  only  he  might  be  damni- 
fied by  the  determination  of  his  interest  before  reim- 
bursement of  his  expenditure— Dos  v.  Holmes  (8  T. 
R.  1),  Co.  Lit.  9  b>  Again,  the  trustee  had  the  fee, 
because  the  devise  to  him  was  of  the  testator's  pro- 
perty, and  the  word  "  property  "  is  an  expression  as 
large  as  the  word  **  estate,"  which  is  synonymous  with 
a  devise  to  the  trustee  and  his  heirs — Barnes  v.  Patch 
(8  Vesey,  604).  Subject,  then,  to  the  legal  estate 
in  fee  being  in  the  trustees,  Thomas  Ormsby  took  an 
estate  in  fee,  with  an  executory  devise  over  to  Jane 
Ormsby;  and  she  having  predeceased  Thomas  Ormsby, 
he  was  in  as  tenant  in  fee,  and  consequently  any  con- 
veyance made  by  him  was  valid — Heath  v.  Heath  (1 
B.  C.C.  147> 

Bail,  Q.C.  in  reply. — The  respondent's  counsel  are  in 
error  when  they  contend  that  the  devise  of  the  testa- 
tor's "  property  "  to  the  trustees  gives  to  them  the  fee; 
there  is  a  blank  left  where  the  testator  intended  to  fill  in 
the  names  of  the  trustees,  and  therefore  no  estate  was 
left  to  them,  and  we  are  unembarrassed,  therefore,  by 
a  devise  to  trustees  and  their  heirs;  but  apart 
from  this  view,  the  lands  were  devised  for  particular 
purposes,  and  that  does  not  give  a  fee,  the  rule  being 
that  where  an  estate  is  devised  to  trustees  for  particu- 
lar purposes,  the  legal  estate  is  vested  in  them  as  long 
as  the  execution  of  the  trust  requires  it,  and  no 
longer,  and  therefore,  as  soon  as  tho  trusts  are  satis- 
fied, it  will  vest  in  the  person  beneficially  entitled  to* 
it.  Smith  v.  Smith  (11  G.  B,  K.  s.  138)  is  in  point 
to  show  that  the  trustees  will  only  take  that  quantity 
of  interest  which  is  requisite  for  the  purposes  of  the 
trusts.  Doe  v.  Nichols  (1  B.  &  Cr.  336).  The  ap- 
pointment in  the  end  of  the  will  is  an  appointment 
of  an  executor,  and  not  of  a  trustee.  The  argument 
then  on  the  other  side,  that  the  trustees  took  the  fee, 
fails,  and  all  the  cases  snow  that  he  was  in  as  tenant- 
in  U\L—Dansey  v.  Griffith  (4  Made  &  Selw.  61). 

The  Loan  Chancellor. — The  petitioner  in  this, 
case  is  John  Ormsby,  who  claims  to  be  heir-ai-law  of 
Nicholson  Ormsby  to  an  estate  in  quasi  fee  ia  the  lands 
of  the  Hill  of  Knocknarea,  on  the  ground  that  the 
words  the  testator  bad  used  in  his  will  were  such  a* 
would  give  au  estate  in  quasi  tail  to  his  illegitimate/ 
son  Thomas  Ormsby,  and  that  he,  having  survived 
bis  sister  Jane,  and  he  having  died  without  issue,  the. 
fee  or  quasi  fee  goes  to  the  heir-at-law  of  Nicholson 
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Ormsby*  There  is  not  a  doobt  in  my  mind  bat  that 
under  the  terms  of  the  will  Mr.  William  Weir  was 
executor  and  traatee  of  the  personal  and  real  estate 
Of  Nicholson  Ormsby,  and  that  be  took  as  such  trustee 
the  legal  estate  in  quasi  fee  in  those  lands.  It  has 
been  pressed  with  considerable  warmth  by  counsel  for 
the  petitioner  that  Mr.  Weir  was  merely  executor,  but 
sot  trustee.  In  the  opening  of  bis  will  the  testator 
leaves  a  blank  to  be  afterwards  filled  up  by  him,  and 
to  that  person  that  was  to  be  afterwards  inserted  in 
this  blank  be  devised  all  his  property  of  what  nature 
and  kind  soever,  thereby  of  oourse  devising  his  real 
estate,  which  comprehended  the  hill  of  Knocknarea. 
Well,  that  blank  he  never  filled  op,  but  be  did  what 
exactly  amounted  to  the  same;  he  did  appoiot  an 
executor  at  the  end  of  his  will,  and  whether  that 
executor  was  named  at  the  beginning  or  at  the  end 
makes  no  difference,  if  he  was,  as  he  waa  execolor,  of 
coarse  he  must  have  taken  whatever  was  devised  to 
the  executor.  I  then  am  of  opinion  that  these  lands 
vested  in  him  as  trustee;  that  being  so,  what  equita- 
ble estate  had  Thomas  and  his  sister  Jane  in  these 
lands.  The  words  of  the  will  are,  "  I  leave  to  my 
son  Thomas  the  Hill  of  Knocknarea  for  ever,  and  in 
case  Thomas  shall  marry  and  have  a  family  he  can  do 
as  he  shall  think  proper  with  them ;  but  if  he  shall 
die  without  issue,  then  the  said  Hill  of  Knocknarea 
shall  go  to  the  use  of  my  daughter,  Jane  Ormsby." 
Beyond  a  doubt  this  was  a  devise  of  an  estate  tail  to 
Thomas;  he  took  thereunder  an  estate  in  quasi  tail, 
this  will  being  made  before  the  Wills  Act,  and  that  Act 
alters  the  meaning  of  the  words  "  dying  without  issue" 
from  an  indefinite  failure  of  issue  to  dying  without 
issue  at  the  death  of  the  devisee;  that  is,  that  since 
the  Wills  Act  if  no  contrary  intention  appear,  the 
devisee  would  take  an  estate  for  life.  Then  Thomas 
took  an  equitable  estate  tail  clearly,  bat  then  the  de- 
vice did  not  rest  here,  because  there  was  a  devise 
after  that  estate  tail  over  to  Jane,  without  any  words 
of  limitation  to  her.  Well,  petitioner  insists  that 
under  this  limitation  Thomas  took  an  estate  tail, 
with  au  executory  devise  over  to  Jane  only  for  life, 
and  that  therefore  he  comes  in  as  heir-at-law,  to  Ni- 
cholson Ormsby,  the  testator,  Thomas,  having  done  no 
acttobartheentail,andJauehavingdiedin  the  lifetime 
of  Thomas.  In  support  of  this  proposition,  plaintiff 
relies  on  the  case  o(  Roe  v.  Jeffreys  (7  T.  R.  589). 
That  was  a  devise  to  T.  F.  and  his  heirs  for  ever,  but 
if  T.  F.  died  without  issue,  then  to  K.  M.,  and  Lord 
Kenyon  held  that  that  devise  to  E.  M.  was  a  good 
executory  devise.  Well,  if  I  were  to  follow  that  case, 
1  should  hold  that  there  was  a  fee  in  Thomas  with  an 
executory  devise  over  to  Jane,  but  that  case  of  Roe 
v.  Jeffreys  has  been  very  much  spoken  of,  and  Sir 
John  Romily,  in  Feakes  v.  Stanley  (24  Beav.  489) 
tells  us  that  it  has  been  repeatedly  doubted,  and  at 
last  overruled,  and  therefore  Thomas  took  not  an  es- 
tate in  fee,  but  an  estate  tail  with  remainder  to  Jane. 
I  pay  no  respect  whatever  to  Roe  v.  Jeffreys.  It  is  well 
settled  law  that  where  lands  are  devised  to  trustees  in 
fee,  in  trust  for  a  person,  without  any  words  of  limita- 
tion, the  cestui  que  trust  takes  an  equitable  interest  co- 
extensive with  the  legal  estate  pf  the  trustees— Ghal- 
linger  v.  Shepherd  (8  T.  R.  597)— and  it  is  equally  well 
settled  that  where  the  devisee,  in  this  case  the  trustee  or 


executor,  is  devised  lands  to  pay  thereout  debts  and 
legacies  that  be  takes  those  lands  in  fee — that  ha 
takes  the  estate  in  fee.— Doe  v.  Holmes  (8  T.  R.  1 )- 
Here  then  we  have  the  legal  fee  in  the  trustees. 
Thomas  takes  then  an  estate  tail  with  a  vested  remainder 
in  fee  in  Jane.  That  case  of  Smith  v.  Smith  (11  Scott 
N.R.  138)  cited  by  Mr.  Brewster,  is  very  strong  indeed. 
I  shall  in  this  case  hold  that  the  testator  devised  the 
entire  fee  to  the  trustees — that  Thomas  took  an  es- 
tate in  quasi  tail  with  remainder  in  fee  to  Jane,  and 
not  an  executory  devise.  She  takes  this  fee  through 
the  trustees,  and  that  being  so,  the  petitioner  cannot 
succeed  in  establishing  his  proposition  that  the  fee 
resulted  to  Nicholas  Ormsby.  I  shall,  then,  make  si 
decree  dismissing  this  cause  petition  with  costs. 


Court  of  Criminal  appeal- 

Reported  by  WlllUm  Woodlock,  Esq.,  Barristar-at-Lftw. 

Thx  Queen  v.  Robert  Wallace,  and  four  other 
cases— Nov.  18,  Feb.  12. 

[Before  Mokahan,  C. J.,  Pioot,  G.B.,  Keooh,  Chris- 
tian, O'Brien,  Hates,  and  O'Hagan,  J.J.,  and 
Fitzgerald,  Hughes,  and  Deast,  B.B.] 

Evidence — Proclamation — Dublin  Gazette — Statute*, 
11  Vict.,  e.  2,  s.21 ;  28  £  29  Vict^  c.  1 18, «. 3. 

Upon  the  trial  of  an  indictment  for  unlawfully  carry- 
ing arms  within  a  proclaimed  district,  the  Crown, 
as  evidence  of  the  proclamation,  and  that  the  dis- 
trict was  proclaimed,  gave  in  a  printed  paper  (which 
contained  what  purported  to  be  a  proclamation), 
purporting  to  be  "The  Dublin  Gazette?  and  pur- 
porting to  be  "printed  and  published  at  the  Dublin 
Gazette  office  by  A.  2»  Under  the  title  of  the 
paper  were  the  words  •«  Published  by  authority? 
but  the  paper  did  not,  in  any  other  way,  purport  to 
be  printed  and  published  by  the  Queen's  authority, 
or  to  be  printed  by  the  Queen's  printer.  The  pri- 
soner having  been  convicted,  it  was  held  that  this 
paper  was  not  sufficient  evidence,  under  SL  1 1  Vict., 
c  2,  s.  21,  and  28  £  29  Vict,  c.  118,  s.  3>  ofth* 
proclamation,  and  of  the  district  having  been  pro- 
claimed, and  the  conviction  was  quashed. 

Qusre — Might  parol  evidence  have  been  given  to 
shew  that  the  paper  was  printed  by  the  Queen** 
printer,  or  printed  and  published  by  the  Queen's 
authority  f 

These  were  cases  reserved  by  Fitzgerald  B.,  from  the 
last  Summer  Assizes  for  the  county  of  Antrim.  They 
all  involved  the  same  question,  and  the  case  stated  in 
The  Queen  v.  Wallace  was  as  follows:— The  prisoner 
was  tried  before  me  at  the  last  Summer  Assizes  for  the 
county  of  Antrim,  on  an  indictment  charging  that  he, 
on  the  15th  July,  1865,  at  Belfast,  within  the  pro- 
claimed district  of  Shankhill,  unlawfully  did  cany  and 
have  a  pistol,  an  ounce  of  gunpowder,  and  certaia 
ammunition,  to  wit,  &c 

The  indictment  was  founded  on  the  11th  Victoria* 
c.  2,  sec  9. 
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The  first  section  of  that  Act  enacts,  that  whenevei 
in  the  judgment  of  the  Lord  Lien  tenant,  or  the  Chief 
Governor  or  Governors  of  Ireland,  by  and  with  the 
advice  of  the  Privy  Council  of  Ireland,  it  shall  be  ne- 
cessary, for  the  prevention  of  crime  and  outrage,  that 
this  Act  should  apply  to  any  county,  county  of  a  city, 
or  county  of  a  town,  or  any  barony  or  baronies,  half 
barony  or  half  baronies,  in  any  county  at  large,  or  any 
district  of  less  extent  than  any  barony  or  half  barony 
in  Ireland,  it  shall  be  lawful  to  and  for  the  Lord  Lieu- 
tenant, or  other  Chief  Governor  or  Governors  of  Ire- 
Ian  i,  by  and  with  the  advice  of  the  Privy  Council  of 
Ireland,  to  declare  by  proclamation,  to  be  published  in 
the  Dublin  Gazette,  that  from  and  after  a  day  to  be 
named  in  such  proclamation,  this  Act  shall  apply  to 
any  county,  county  of  a  city,  or  county  of  a  town,  or 
county  at  large,  or  any  barony  or  baronies,  half  barony 
or  half  baronies,  in  any  county  at  large,  or  any  district 
of  less  extent  than  any  barony  or  half  barony  in  Ire- 
land. 

The  9th  section  enacts,  that  from  and  after  the  day 
named  in  any  snch  first-mentioned  proclamation,  and 
thenceforth  during  all  the  time  for  which  any  such  pro- 
clamation shall  be  in  force,  it  shall  not  be  lawful  for 
any  person  whomsoever  (with  certain  exceptions  not 
applying  to  the  prisoner),  to  carry  or  have  within  the 
district  specified  in  any  such  proclamation,  elsewhere 
than  in  his  or  her  own  dwelling-house,  any  gun,  pistol, 
or  other  fire  arm,  or  any  part  or  pans  of  any  gun, 
pistol,  or  other  fire-arm,  or  any  sword,  cutlass,  pike, 
or  bayonet,  or  any  bullets,  gunpowder,  or  ammunition; 
and  every  person  carrying  or  having  any  gun,  pistol, 
or  other  fire-arm,  or  any  part  or  parts  of  any  gun, 
pistol,  or  other  fire  arm,  or  any  sword,  cutlass,  pike, 
or  bayonet,  or  any  bullets,  gunpowder,  or  ammunition, 
contrary  to  the  provisions  of  this  Act,  shall  be  gnilty 
of  a  misdemeanour,  and  shall  be  liable  on  conviction  to 
tbe  pnuishmeut  therein  mentioned. 

The  21st  section  enacts,  that  the  production  of  the 
•*  Dublin  Gazette,"  purporting  to  be  printed  by  the 
<2*k*"'* printers,  containing  the  publication  of  any  pro- 
clamation, warrant,  or  notice,  under  this  Act,  shall  be 
deemed  and  taken  to  be  conclusive  evidence  in  all 
Courts  of  Justice  in  Ireland,  of  all  such  facts  and  cir- 
cumstances as  were  or  shall  be  necessary  to  authorize 
the  issuing  of  any  such  proclamation,  warraut,  order, 
and  notice;  and  every  such  proclamation,  warrant, 
order  and  notice  shall  be  deemed  and  taken  in  all  such 
Courts  respectively,  to  all  intents  and  purposes  what- 
soever, to  have  been  issued  in  conformity  with  this 
Act. 

The  Act  of  11th  Victoria,  which  was  originally  in 
force  only  until  the  31st  December,  1849,  and  from 
thence  until  the  end  of  the  then  next  Session  of  Par 
liament,  was  continued,  with  certain  amendments,  by 
several  subsequent  Acts,  of  which  it  is  only  material  to 
mention  the  I9tb  and  20th  Victoria,  c.  86,  called  the 
**  Peace  Preservation  Ireland  Act,  1856;"  the  23rd 
and  24th  Victoria,  c.  138;  and  the  28th  and  29th 
"Victoria,  c  118. 

The  3rd  section  of  the  last-mentioned  Act  enacts,  that 
the  production  of  a  printed  copy  of  the  Dublin  Gazette, 
purporting  to  be  printed  and  published  by  the  Queen's 
^authority,  containing  the  publication  of  any  proclama- 
tion, warrant,  order,  or  notice,  under  the  said  recited 
Act  (t.*.9  the  Peace  Preservation  Ireland  Act,  1856) 


or  this  Act  shall  be  conclusive  evidence  of  all  such  facta 
and  circumstances  as  were  or  shall  be  necessary  to 
authorise  the  issuing  of  any  such  proclamation,  war- 
rant, order,  or  notice;  and  every  such  proclamation, 
warrant,  order,  and  notice,  shall  be  deemed  and  taken 
in  all  such  Courts  respectively,  to  all  intents  and  pur- 
poses whatsoever,  to  have  been  issued  in  conformity 
with  the  said  recited  Act  and  this  Act. 

By  the  5th  section,  the  "  Peace  Preservation  Ire- 
land Act,  1 856,"  as  amended  by  this  Act,  is  conti- 
nued until  the  1st  July,  1866,  and  from  thence  until 
the  end  of  the  then  next  Session  of  Parliament. 

The  19th  and  20th  Victoria,  c.  36,  was  the  conti- 
nuing Act  in  force  at  the  time  when  it  was  alleged  that 
the  district  of  Shankhill  was  proclaimed. 

The  23rd  and  24th  Victoria,  c.  138,  was  the  con- 
tinuing Act  in  force  when  the  offence  charged  was 
alleged  to  have  been  committed. 

And  the  28th  and  29th  Victoria,  c.  118,  was  the 
continuing  Act  in  force  at  the  time  of  the  prisoner's 
trial 

At  the  trial  it  was  proved  that  the  prisoner  had, 
and  carried  the  arms,  &c ,  mentioned  in  the  indictment, 
within  the  parish  of  Shankhill,  in  the  barony  of  Upper 
Belfast,  and  county  of  Antrim. 

The  only  proof  offered  that  the  said  parish  was  a 
district  specified  in  any  proclamation  mentioned  in  the 
said  Acts,  was  a  printed  paper,  purporting  to  be  the 
Dublin  Gazette,  of  Friday,  September  18,  1857,  and 
containing  what  purported  to  be  a  proclamation  by  the 
Lord  Lieutenant  and  Privy  Council  of  Ireland,  declar- 
ing that  from  and  after  Friday,  the  18th  day  of  Sep- 
tember, 1857,  the  "  Peace  Preservation  Ireland  Act, 
1856,"  shall  apply  to  and  be  in  force  in  and  for  the 
parish  of  Shan  kill,  in  the  barony  of  Upper  Belfast,  and 
county  of  Antrim ;  and  the  said  proclamation  purports 
to  be  given  at  the  Council  Chamber,  Dublin  Castle, 
on  the  15th  September,  1857. 

The  said  printed  paper,  to  which  I  beg  leave  to  refer, 
purports  to  be  "  printed  and  published  at  the  Dublin 
Gazette  office,  No.  87  Abbey-street,  by  Alexander 
Thorn,  of  Nos.  87  and  88  Middle  Abbey-street,  in  the 
parish  of  St.  Thomas,  in  the  city  of  Dublin.*' 

But  it  did  not,  in  any  other  way,  purport  to  be 
printed  by  the  Queen's  Printers  or  Printer. 

The  said  printed  paper  also  contained,  under  the 
title  thereof,  that  is  to  say,  under  the  words  "  The 
Dublin  Gazette,"  the  words, '•  Published  by  authority,9' 
but  did  not  in  any  other  way  purpart  to  be  printed  and 
published  by  the  Queen's  authority. 

It  was  objected  on  the  part  of  the  prisoner,  that  the 
said  printed  paper  was  not  sufficient  evidence  of  the 
said  proclamation,  or  that  the  parish  of  Shaukhill  was 
a  district  specified  in  any  proclamation  under  the  said 
Acts,  or  any  of  them. 

1  allowed  the  case  to  go  to  the  jury,  and  the  pri- 
soner was  couvicted.  1  sentenced  him  to  be  im- 
prisoned for  three  calendar  months,  and  to  be  kept  to 
hard  labour;  but  1  respited  the  execution  of  the  said 
judgment  until  the  question  in  this  case  shall  be  de- 
cided, on  the  said  prisoner's  entering  into  recog- 
nizances of  bail,  himself  in  £20,  and  two  sureties  in 
£10  each,  to  render  himself  in  execution  on  the  firts 
day  of  the  next  assises  for  the  county  of  Antrim,  If 
tbe  question  shall  be  decided  against  him. 
I      The  single  question  for  the  decision  of  the  Court  is) 
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M  Whether  the  prod  action  of  the  said  printed  paper 
was  sufficient  evidence  of  the  proclamation  therein 
contained,  and  that  the  said  parish  of  Shankhill  was 
a  district  specified  in  the  proclamation,  under  the  said 
•Peace  Preservation  Ireland  Act,  1856.'"  If  so, 
the  said  conviction  is  to  stand:  if  otherwise,  to  be 
reversed. — F.  A.  Fitzgerald. 

Joy  (with  him  S  orwood)  for  the  prisoner. — The 
statute  is  to  be  construed  according  to  the  ordinary 
and  grammatical  sense  of  the  words.  Smith  v.  Bell 
(10  M.  &  W.  389).  The  words  of  the  statute  best 
declare  the  intention  of  the  Legislature.  The  Sussex 
Peerage  Case  (11  CI.  k  Fin.  85);  Fordyoe  v. 
Bridges  (I  H.  of  L.  4).  Penal  statutes  are  to  be 
construed  strictly;  this  rale  has  been  even  more  acted 
on  in  modern  times  than  formerly.  Bradley  v.  Clarke 
(5  T.  R.  201).  It  is  a  well  settled  rule  of  the  com- 
mon law  that  to  make  the  Gazette  evidence  it  should 
purport  to  be  the  Gaiette  and  to  be  printed  by  royal 
authority.  The  King  v.  HoU  (6  T.  R.  436).  Byrne 
v.  Humphrys  (1  L.  Rec.  O.S.  Q.B.  232).  The  words 
in  s.  21  of  the  Peaee  Preservation  Act,  "  purporting 
to  be  printed  by  the  Queen's  printer,"  will  in  their 
ordinary  meaning  bear  only  one  meaning,  and  that  is 
that  the  document  purporting  to  be  the  Gazette  must 
also  purport  to  be  printed  by  the  Queen's  printer,  or 
should  be  proved  so  to  be.  The  word  "  conclusive  " 
is  introduced  into  s.  21.  The  document  here  did  not 
purport  to  be  printed  by  the  Queen's  printer,  but  by 
Alexander  Thorn;  he  Is  not,  and  has  not  been  the 
Queen's  printer. 

Barry,  Q.C.,  and  The  Solicitor-General  for  the 
Grown. — Though  the  word  "conclusive"  is  used  in 
the  Act,  it  does  not  follow  that  the  Gazetteer  se  is 
not  some  evidence.    The  Gazette  has  been  held  to  be 
sufficient  evidence  of  a  proclamation  issued  under  an 
order  in  council.        The  Attor.-Gen.  v.  Theakstone 
(8  Pr.  89.)»  The  King  v.  Sutton  (4  M.  &  Selw.  532). 
Why  was  the  order  in   council  held  to  be  proved 
in  the  case  of  the  Attorney  General  v.  Theakstone? 
It    was     proved     merely     by    the    production    of 
the  Gazette.     There  was  no  Act  of  Parliament  there. 
Here,  if  it  was  necessary  for  us  to  prove  that  the 
proclamation  had  been  issued,  the  production  of  the 
Gazette  would  be  sufficient.     My  argument  is  that  in 
this  case  we  lose  the  advantage  of  our  proof  being 
conclusive;  and  it  might  be  shown  on  the  other  side 
that  the  proclamation  had  not  issued,  which  would 
not  be  the  case  if  the  Gazette  purported  to  be  printed 
by  the  Queen's  printer.    In  The  King  v.  HoU  the 
argument  was  that  as  the  instrument  purported  to  be 
printed  by  the  Queen's  printer  it  shpuld  be  taken  to 
be  the  London  Gazette.     First,  we  submit  that  this 
document  purporting  on  the  face  of  it  to  be  the  Dub 
lin  Gazette,  that  beiug  the  term  used  in  the  statutes, 
is  prima  facie  evicjende  to  be  judicially  noticed  by  the 
•Gourt;  that  if  we  want  to  make  it  conclusive  evi- 
dence we  should  comply  with  the  statute  and  show  it 
same  from  the  Queen's  printer.    The  law  as  to  the 
Gazette  beiug  prima  facie  evidepce  remains  the  same 
as  before  the  statute.    Seeouflly,  we  submit  that  at 
all  events  within  the  last  Act  requiring  the  copy  to 
be  printed  by  the  Queen's  authority,  this  sufficiently 
purports  to  be  so.    lie  publication  purporting  to  be 
authorised  would  be  primd  Juris  evidence  on  the 


principle  that  it  is  a  misdemeanor  to  publish  an  act 
of  state  without  authority.     The  King  v.  HoU. 

Nortoood  in  reply  referred  to  st  1 1  Vict.  c.  2 ;  sU 
19  &  20  Vict.  c.  861 ;  23  &  24  Vict  c.  108;  28  & 
29  Vict  c  118; 8  &9  Vict,  c  113.  Taylor  on  Evi- 
dence, paragraphs  7.  8,  16.  Cur.  adv.  vuU. 

February  12. — Monahan,  C.J.  stated  the  facts 
of  the  case,  and  referred  to  The  King  v.  Holt  which 
had  been  cited,  and  where  the  question  was  whether 
the  production  of  the  Gazette  was  per  se  evidence 
that  certain  addresses  which  were  published  in  it  had 
been  presented.  The  Gourt  ruled  that  the  Gazette 
was  evidence  of  all  acts  of  state,  and  therefore  evi- 
dence that  those  addresses  had  actually  been  pre- 
sented. And  there  is  no  doubt  but  that,  if  this  paper 
purported  to  be  printed  by  the  Queen's  printer,  it 
would  be  clearly  evidence  that  the  proclamation  had 
issued,  and  on  the  mere  production  of  a  document 
purporting  to  come  from  the  Queen's  printer,  the 
Court  would  take  judicial  notice  of  it.  But  the  diffi- 
culty here  is  that  this  does  not  purport  to  be  pub- 
lished by  the  Queen's  priuter,  or  by  any  royal  autho- 
rity. There  is  no  evidence  either  on  the  face  of  the 
document  itself  or  otherwise  of  what  the  authority 
was  under  which  it  was  published ;  there  was  no  evi- 
dence that  it  was  the  Dublin  Gazette  in  which  acts  of 
state  are  published.  The  Act  of  Parliament  seems  to 
recognize  the  Queen's  printers  as  being  the  proper 
persons  to  publish  these  proclamations.  The  reason 
why  in  The  King  v.  HoU  the  production  of  the  Ga- 
zette was  evidence  not  only  of  its  being  the  Gazette, 
but  also  of  the  acts  of  state  pnblished  in  it,  was  that 
it  purported  to  come  from  royal  authority,  that  Lord 
Holt  had  held  it  to  be  a  high  misdemeanor  to  publish 
anything  ,  as  from  royal  authority  which  was  not  so, 
and  that  a  misdemeanor  wonld  not  be  presumed.  We 
aro  of  opinion  that  no  such  inference  can  be  drawn  in 
the  present  case.  The  mere  circumstance  of  the  party 
publishing  the  document  saying  that  it  was  published 
by  authority,  but  not  stating  on  its  face  that  it  was 
published  by  the  Queen's  authority,  or  by  the  Queen's 
priuter,  is  not  sufficient  to  bring  this  case  within  the 
authority  of  Queen  v.  HoU.  We  give  no  opinion  as 
to  whether  it  might  have  been  shown  by  other  evi- 
dence that  this  document  had  been  published  by  the 
proper  authority.  No  such  evidence  was  in  fact 
offered,  and  under  those  circumstances  we  must  re- 
verse the  conviction  in  this  case  and  in  the  four 
others  which  depend  on  the  same  point. 

Conviction  quashed* 


Court  of  <dutf n'ff  BeucfK 

Reported  bjWinlun  Woodlook,  Baq.  Barrifter-at-Law. 
Erratum. — la  the  head  «ote  to  the  oaie  of  QRirnir,  ▲*- 
Fsmurai  Malooudom,  RESPONDENT,  ante  page  28;  for  u  (ft* 
decitum  0/  the  OommUtianers  toot  upheld^  rea4  "  the  dockvm 
of  the  CommUsionen  was  reverted.'" 


Cornwall  y.  P^*!*  November  14. 
Bpemissory  note— Arrangement— St.  26  £  21  YioC 

too. 

To  an  action  or\  a  promissory  note  by  indorsee  against 
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tndorser,  defendant  pleaded  that  one  J.  W.  D. 
being  a  trader  within  the  bankrupt  law*,  was  in- 
debted to  plaintiff  in  £5,194  4*.  2d.,  and  being 
unable  to  meet  hi$  engagements,  presented  a  petition 
Jot  arrangement,  that  his  proposal  was  assented  to 
by  three-fifths  of  his  creditors,  and  was  confirmed 
and  entered  oj  record  by  the  Court  of  Bankruptcy 
which  afterwards  gave  the  trader  his  statutory  cer- 
tificate: that  by  virtue  of  the  certificate  J.  W.  D. 
ww  discharged  from  the  debt  of  £5,194  4«.  2d.: 
that  after  the  time  when  the  proposal  was  entered  of 
record,  and  before  the  granting  qfthe  certificate  the 
defendant  at  the  request  and  for  the  accommodation 
of  said  J.  W.  Z? ,  and  without  consideration,  in- 
dorsed the  promissory  note  to  the  plaintiff  as  a  se- 
curity for  £250  part  of  said  debt  of  £6,194  4*. 
2d.:  and  plaintiff  always  held  said  note  without 
tiny  consideration  save  said  sum  of  £250  parcel 
of  said  debt  of  £5,194  4s.  2d.  from  which  J.  W. 
J>.  had  been  discharged  as  aforesaid.  On  de- 
murrer this  defence  was  held  bad. 

Demobber:  The  first  count  of  the  summons  and  plaint 
complained  that  John  Wm.  Delany,  on  the  1 1th  July, 
1 863,  by  his  promissory  note  now  overdue,  promised 
to  pay  to  one  Af  R.  Levey  and  defendant,  or  order, 
X250  on  the  37tb  day  of  March,  1864,  and  the  said 
A.  R.  Levey  and  the  defendant  indorsed  the  same  to 
the  plaintiff,  and  the  said  note  was  duly  presented  for 
payment  and  was  dishonoured,  whereof  the  said  A. 
R.  Levey  and  the  defendant  had  due  notice,  but  did 
not,  nor  did  either  of  them  pay  the  same. 

To  this  first  count  the  defendant  pleaded,  secondly, 
that  one  John  William  Delany  being  a  trader  within 
the  "  Irish  Bankrupt  and  Insolvent  Act,  1857,"  was 
indebted  to  plaintiff  in  the  sum  of  £5,194  4a.  2d., 
and  was  also  indebted  to  divers  other  persons  in 
divers  other  sums,  and  was  unable  to  meet  his  engage* 
ments  with  them,  and  he  thereupon  being  so  indebted, 
and  so  unable  to  meet  his  engagements,  after  the 
passing  of  the  said  Act  of  Parliament,  duly  made  an 
arrangement  with  bis  creditors  under  the  superintend- 
ence and  control  of  the  Court  of  Bankruptcy  in  pur- 
suance of  said  Act,  and  filed  such  petition,  and  did 
all  such  matters  and  things  as  were  required  by  the 
said  Act  in  tbat  behalf :  and  defendant  further  said 
that  three  fifths  in  number  and  value  of  the  creditors 
of  the  said  John  William  Delany  wbo  had  proved 
their  debts  to  the  amount  of  £10  and  upwards,  did  at 
the  second  sitting  agree  to  the  modified  proposal 
made  by  the  said  John  William  Delany  at  the  first 
Bitting,  such  sittinga  being  duly  held  in  pursuance  of 
the  said  Act,  and  that  suoh  modified  proposal  was 
then  reduced  into  writing,  and  duly  assented  to  by  the 
eaid  creditors;  and  the  defendant  further  said  tbat 
afterwards  the  said  Court  of  Bankruptcy  did  after 
hearing  such  parties  as  are  in  and  by  the  said  Act 
mentioned  in  that  behalf,  approve  and  confirm  the 
aamu,  and  caused  it  to  be  filed  and  entered  of  record 
in  pursuance  of  the  said  Act,  and  that  afterwards, 
and  before  the  commencement  of  this  action,  the.  said 
Court,  to  wit,  on  the  3rd  day  of  November,  18163k 
did,  in  pursuance,  of  the  safd  Act  of  Parliament,  granf 
to  the  said  John  William  Delany  such  certificate  as  in 
the  Act  qf  Itofiftntttft  in  that  behalf  mentioned,  safe 


ting  forth  therein  the  petition  of  the  said  John 
William  Delany,  the  agreement  of  the  creditors,  and 
that  the  same  had  been  fully  carried  into  effect;  and 
all  things  had  been  done  aud  had  happened  to  make 
the  said  certificate  valid  and  effectual  to  discharge  the 
said  John  William  Delany  from  his  debts  owing  at 
the  time  of  filing  his  said  petition,  and  that  by  virtue 
of  the  said  certificate,  and  by  the  force  of  the  said 
statute,  the  said  John  William  Delany  became  and 
was  before  the  commencement  of  this  suit,  to  wit,  on 
the  3rd  day  of  November,  1863,  and  before  said  pro- 
missory note  became  due,  discharged  from  the  said 
debt  of  £5, 194  4s.  2d.;  and  the  defendant  further 
said  that  after  the  said  proposal  was  filed  and  entered 
of  record  in  pursuance  of  said  Act  as  aforesaid,  and 
before  the  granting  of  said  certificate,  the  said  A.  R. 
Levey  and  the  defendant,  at  the  request  and  for  the 
accommodation  of  the  said  John  William  Delany,  and 
without  any  value  or  consideration  whatever,  indorsed 
the  said  promissory  note  to  the  plaintiff  as  in  the  first 
count  mentioned,  as  a  security  for  the  payment  by  the 
said  John  William  Delany  to  the  plaintiff  of  the  sum 
of  £250,  parcel  of  the  said  debt  of  £5,194  4s.  2d. 
from  which  the  said  John  William  Delany  had  been 
so  discharged  as  aforesaid,  and  there  never  was  any 
value  or  consideration  for  said  indorsement  or  the 
payment  of  the  said  note  by  the  said  A.  R.  Levey 
and  the  defendant,  and  same  was  indorsed  to  the 
plaintiff,  and  he  always  held  same  without  any  value 
or  consideration  save  said  sum  of  £250,  parcel  of 
said  debt  of  £5,194  4s.  2d.  from  which  the  said  John 
William  Delany  bad  been  so  discharged  as  aforesaid. 

To  this  second  'defence  the  plaintiff  demurred,  say- 
ing that  it  was  bad  in  substance,  because  the  said  de- 
fence in  itself  showed  a  sufficient  consideration  for  the 
indorsement  by  the  defendant  and  A.  R.  Levey  of  the 
promissory  note  tbereiu  mentioned;  and  also  because 
the  said  defence  did  not  show  that  the  plaintiff  was  a 
holder  of  the  said  promissory  note  withont  considera- 
tion ;  and  also  because  the  debt  of  £250  from  which 
the  said  John  William  Delany  was  after  the  making 
of  the  said  promissory  note  and  the  indorsing  thereof 
by  the  defendant,  discharged  by  the  certificate  of  the 
Court  of  Bankruptcy  nnder  the  arrangement  clauses 
of  the  statute,  was  sufficient  to  support  the  said  in- 
dorsement by  the  defendant ;  and  also  because  the  re- 
quest of  the  said  John  William  Delany  made  of  the 
defendant,  to  secure  by  the  making  of  the  indorsment 
in  the  said  defence  mentioned,  and  the  existence  of 
the  £250  then  due  to  the  plaintiff,  was  a  sufficient 
consideration  for  the  said  indorsement;  and  also  be* 
cause .  the  feet  of  the  discharge  of  the  eaid  John 
WilKam  Delany  by  the  certificate  under  the  arrange- 
ment clauses  of  the  Bankruptcy  Act,  from  a  debt  for 
which  he  had  previous  to  such  discharge  made  his 
promissory  note,  indorsed  by  the  defendant  and  A. 
R.  Levey  for  his  accommodation,  and  which  at  the 
time  of  such  discharge  was  held  by  the  plaintiff,  and 
was  not  then  due,  was  net  sufficient  to  discharge  the 
defendant  from  his  liability  thereon* 

Edward  Gibson  (with  him  Kernan  Q.C.)  in  sup- 
port  of  the  demurrer. — First,  there  is  a  palpable 
falsehood  on  the  face  of  the  defence  in  stating  thai  it 
was  passed  without  any  eoaaideratien,  when  il  had 
stated  before  tha*  fv  wee  passed  for  a  preceding  dehW 
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The  note  is  free  from  every  taint  of  illegality.  A 
debt  dae  is  a  good  consideration  for  a  note  payable  at 
*  future  day.  Byles  on  Bills,  p.  105.  The  pre- 
sumption of  law  as  to  bills  and  notes  is  that  they 
were  given  for  good  and  valuable  consideration. 
Byles  on  Bills,  108,  citing  Price  v.  Edmunds  (1 0  B. 
h  Cr.  220),  and  Mills  v.  Barber  (I  M.  &  W.  425). 
It  required  the  express  words  of  an  Act  of  Parlia- 
ment to  free  the  debtor  from  his  liability,  and  it  lies 
on  the  other  side  to  show  that  section  1 45  of  statute 
20  &  21  Victoria,  chapter  60,  displaces  the  de- 
fendant's liability.  The  sections  as  to  arrangements  to 
be  considered  are  sees.  343  to  353.  Bernal  v. 
Croker  (15  Ir.  G.  L.  R.  194).  The  bill  in  that  case 
was  given  after  the  certificate,  and  the  Court  held 
that  there  was  a  sufficient  consideration  to  bind  a 
third  party,  not  the  debtor.  Section  145  provides 
that  the  certificate  shall  not  discharge  any  person  who 
was  a  partner  with  the  bankrupt,  or  had  made  any 
joint  contract  with  him. 

M'Mahon  and  Heron,  Q.C.  to  support  the  de- 
fence.— The  plea  is  good  in  point  of  law,  and  is 
founded  on  the  usual  course  of  precedents.  We 
wanted  to  show  by  it  that  there  was  no  consideration, 
and  that  if  there  was  the  composition  and  payment 
under  it  was  a  discharge,  and  that  this  proceeding  is 
a  fraud  on  the  bankrupt  laws.  By  the  statute 
20th  &  21st  Victoria,  chapter  60,  section  342,  the 
certificate  of  the  Court  in  arrangement  cases  is  to 
have  all  the  effect  of  a  certificate  of  conformity  under 
a  bankruptcy.  The  question  is,  can  a  party  having  a 
composition  which  includes  this  note  now  come  into 
Court  and  get  the  amount  of  this  very  same  note?  In 
CockshoU  v.  Bennett  (2  T.  R.  766),  the  note  was 
held  to  be  annihilated  by  the  composition  as  a  fraud 
on  the  other  creditors.  The  effect  of  compositions 
upon  sureties  is  considered  in  Lewis  v.  Jones  (4  B.  & 
Cr.  506):  the  cases  on  the  subject  are  collected  in 
the  note  to  that  case  at  p.  515,  where  it  is  said  that 
generally  speaking  a  creditor  discharges  a  surety  by 
giving  time  to  or  compounding  with  the  principal 
debtor.  The  agreemeut  to  accept  a  composition  is 
binding  on  all  who  enter  into  the  agreement,  on  the 
principle  that  it  is  a  good  consideration  for  one  to 
give  op  part  of  his  claim,  that  another  should  do  the 
same.  Norman  v.  Thompson  (4  Exch.  755).  In 
the  absence  of  a  clause  in  the  deed  reserving 
the  remedies  against  the  surety,  they  would 
be  all  gone.  Reyes  v.  Elkins  (13  W.  R.  180).  It 
appears  on  the  record  here  that  there  was  a  composi- 
tion for  the  debt,  that  for  part  of  the  debt  the  bill 
was  given  for  the  purpose  of  suretyship  and  for  no 
other  purpose.  [O'Brien  J. — Does  it  not  make 
some  difference  that  in  the  cases  which  you  have 
cited  the  creditor  was  a  voluntary  party  to  the  ar- 
rangement, but  in  this  case  the  resolution  of  three- 
fifths  of  the  creditors  binds  the  others,  and  the 
arrangement  thus  becomes  compulsory  on  them? 
Fiizqtrald  J. — Suppose  the  plaintiff  bad  the  de- 
fendant as  security  for  the  whole  of  the  debt,  as  I 
understand  you,  if  a  composition  at  the  rate  of  two- 
and-sixpence  in  the  pound  was  forced  on  him,  the 
result  would  be  to  discharge  the  surety  from  the 
whole.]  There  is  nothing  in  the  arrangement  clauses 
preventing  the  creditor  from  reserving  his  remedies 


against  the  sureties.  [Fitzgerald  J. — But  he  cannot 
do  so  unless  the  proposal  does  so.  Has  it  ever  been* 
held  that  if  the  principal  gets  a  certificate  of  bank- 
ruptcy that  discharges  the  surety?]  No,  because  that 
point  is  expressly  settled  by  the  Act  of  Parliaments 
Under  section  1 47  no  bankrupt  after  his  certificate 
shall  have  been  allowed  shall  be  liable  to  pay  any 
debt  from  which  he  has  been  discharged,  by  virtuo  or 
any  contract  made  after  the  bankruptcy.  Byles  on 
Bills,  p.  122.  The  arrangement  is  a  complete  bar  to* 
the  debt  from  the  moment  it  becomes  binding,  and  from 
the  moment  s.  352  becomes  operative,  s.  1 47  becomes 
part  of  it  The  Court  will  not  allow  anything  in  the 
nature  of  a  new  contract  to  stand;  it  is  against  the 
policy  of  the  bankrupt  law.  Rose  v.  Main  ( 1  Bingh. 
N.  C.  357):  Ex  parte  Hall  (1  Deac.  171).  The 
agreement  unbroken  even  before  performance  is  a* 
much  a  discharge  as  after  the  performance.  When  the 
agreement  is  broken,  the  parties  are  remitted  to  tbeir 
original  rights  and  remedies.  The  plea  here  is  good 
both  because  there  was  no  consideration  and  because 
the  agreement  unbroken  is  a  bar,  and  because  the 
action  is  against  the  policy  of  the  bankrupt  law. 
The  original  debt  was  extinguished  at  the  time  of  the 
indorsement. — s.  347.  It  is  averred  here  that  all 
things  were  douo  to  make  the  certificate  effectual. 
Forsyth  on  Composition,  p.  28:  Burge  on  Sureties, 
422 :  Good  v.  Cheeseman  (2  B.  &  Ad.  328);  Bradley 
v.  Gregory  (2  Campb.  383):  Armstrong  v.  Turquand 
(9  Ir.  C.  L.  R.  32):  Ex  parte  Glendinning  (Buck 
Bankr.  Cas.  5 1 7) :  Ex  parte  Carstairs  (Buck  Baukr. 
Cas.  560);  the  plea  here  exactly  follows  Tindall  v. 
Hibberd(2G.  B.  N.  S.  199). 

Kernan,  Q.C,  in  reply. — On  the  face  of  the  de- 
fence itself  it  is  evident  that  there  was  consideration 
for  this  indorsement.  If  the  plea  is  held  good  it 
would  prevent  a  creditor  from  recovering  in  this 
event,  viz:  a  proposal  that  the  arranging  debtor, 
should  pass  notes  in  favour  of  the  defendant  to  be  in- 
dorsed to  his  creditors  for  the  amount  of  five  shilling* 
in  the  pound,  and  that  upon  passing  the  said  notes  ho 
should  be  released  from  the  debt  due  by  him,  and 
should  get  a  certificate  under  s.  852.  The  argument 
on  sec.  352  is  carried  too  far.  Sections  146  and  147 
are  inapplicable  to  arrangements. 

The  Court  said  that  there  was  consideration  for  the 
indorsement  apparent  on  the  face  of  the  defence.  Be- 
sides, there  was  nothing  to  prevent  an  arrangement 
being  entered  into  by  a  composition  to  be  secured  by 
notes  to  be  paid  after  the  certificate.  For  aught  that 
appeared  in  this  case,  the  note  here,  as  to  which  there 
was  no  allegation  of  fraud,  might  have  been  given  to 
secure  the  composition  itself,  and  it  could  not  be  held 
that  the  plaintiff  was  barred  from  recovering  on  snch 
an  instrument,  the  passing  of  it  being  the  very  ground 
of  the  arrangement.  The  demurrer  should  be  allowed. 


The  Queen  at  the  prosecution  of  Daly  v.  Tarn 
Nkwht  and  Greenorb  Railway  Company — AW. 
20,  21. 

Railway  Company— Certificate— Mandamus — St.  14. 
4*  15  Vict^  c  70,  s.  21. 

Order  made  absolute  Jor  a  mandamus  direct' nj  ct 
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Railway  Company  to  give  a  certificate  oj  the  amount 
awarded  as  compensation  for  lands  of  the  prose- 
cutor required  by  the  Company,  of  which  possession 
had  not  been  taken. 


This  was  a  motion  to  shew  cause  against  a  conditional 
order  for  a  mandamus  to  issue  directing  the  Company 
to  deliver  to  the  prosecutor  a  certificate  under  its  seal, 
stating  the  amount  of  the  compensation  to  which  he 
was  entitled  under  the  award  of  the  arbitrator  for  cer- 
tain lands  of  the  prosecutor  required  by  the  Company, 
for  the  purposes  of  its  railway.  It  appeared  from  the  pro  - 
Mentor's  affidavit,  that  the  usual  arbitration  had  taken 
place,  and  that  the  arbitrator  had  made  his  award. 
The  Company  had  not  gone  into  possession,  and  it  did 
not  appear  whether  it  had  approved  of  the  prosecutor's 
title. 

Hantson,  Q.C.,  and  M^Blane^  for  the  Company. 
The  cause  shewn  ought  ^to  be  allowed.  In  the  first 
place  it  ought  to  have  been  shewn  by  the  prosecutor's 
affidavit  that  the  Company  bad  approved  of  his  title. 
Sections  9,  14,  15,  and  21  of  the  st  14  &  15  Vict., 
c  70,  are  important  to  be  considered.  Under  section 
2 1 ,  a  new  remedy  is  given,  for  it  is  enacted  by  it  that 
all  righto  and  iuterests  of  parties  arising  under  the 
provisions  of  the  Act  may  be  enforced  against  the  Com- 
pany by  a  summary  petition  in  Chancery.  There  are' 
authorities  to  shew  that  where  a  new  right  and  a  new 
mode  of  enforcing  that  right  are  given  by  the  same 
statute,  the  new  remedy  is  the  only  one  which  can  be 
followed.  Stevens  v.  Evans  (2  Bur.  1157.)  That 
-case  is  adopted  as  authority  in  The  Queen  v.  Hull  and 
SeJby  Railway  Company  (6  Q.B.  70);  Murphy  y. 
Thz  Corporation  of  Belfast  (3  Ir.  Jur.  N.S.  439); 
The  King  v.  Barker  (3  Bur.  1265). 

Samuel  Ferguson,  Q.C.,  and  Hamill,  for  the  prose- 
cutor.     There  is  no  doubt  of  the  principle  that  if  a 
party,  has  another  specific  remedy  at  law,  he  is  not  en- 
titled to  the  writ  of  mandamus;  but  the  other  remedy 
most  be  a  remedy  at  law,  and  a  specific  remedy. — 
Tapping  on  Mandamus,  p.  18.      It  is  also  laid  down 
at  p.  22  of  the  same  book,  that  where  a  legal  right 
exists,  it  is  no  answer  to  an  application  for  a  manda- 
mus to  say  that  there  is  a  remedy  in  equity,  The  King 
t.  The  Marquis  of  Stafford  (3  T.  R.  646).     There  iB 
this  exception  to  that  rule,  that  if  the  remedy  in  equity 
is  more  certain  and  efficacious,  the  Court  will  refuse 
the  mandamus,  and  send  the  party  to  equity ;  but  the 
mere  existence  of  a  remedy  in  equity  will  not  prevent 
the  Court  exercising  its  discretion  in  giving  the  writ. 
Nothing  of  the  kiud  exists  here.     Section  21  consists 
of  two  parts.  Oae  says  that  if  for  any  reason  the  Com- 
pany shall  not  deliver  the  certificate  to  aoy  person 
claiming  an  interest  in  lands,  "  the  possession  whereof 
has  been  taken  by  the  Company,"  then  the  right  to 
bave  a  certificate  may  be  enforced  by  summary  petition 
in  Chancery.     The  second  part  says  that  all  other 
lights  and  interests  arising  under  the  Act  may  be  en- 
forced in  a  like  manner.   Suppose  that  the  first  part  of 
the  section  was  not  there,  and  that  the  whole  effect  of  the 
section  was  to  enact  that  all  rights  might  be  enforced 
by  petition  in  Chancery,  still  there  would  be  nothiug 
in  the  permissive  words  of  the  Act  to  bind  the  party' 
to  take  his  remedy  in  equity*     Unless  the  Court  sees 
•dearly  that  then  is  a  specific  remedy  in  the  Court  of 


Chancery  of  a  more  beneficial  natnre  than  that  which 
there  is  here,  it  will  not  allow  its  jurisdiction  to  be 
ousted  by  the  other  Court.  It  cannot  be  said  that  the 
remedy  in  Chancery  is  more  efficacious  than  that  here. 
Section  2 1  is  entirely  governed  by  the  word  "  posses- 
sion/9 If  the  Legislature  intended  to  give  power  to 
the  Conrt  of  Chancery  in  all  cases,  the  greatest  part 
of  section  21  is  useless.  The  words  at  the  end  of  the 
section  may  be  satisfied  by  giving  jurisdiction  to  the 
Court  of  Chancery  in  cases  such  as  those  of  disputes 
between  tenant  for  life  and  remainderman,  or  disputes 
as  to  priorities.  A  prerogative  writ  is  not  taken  away 
except  by  express  words. — D wan  is  on  the  Statutes, 
p.  603.  The  Queen  v.  Fishbourne  (7  Ir.  C.  L.  R.  6); 
The  Queen  v.  Irish  South  Eastern  Railway  Company 
(1  Ir.  C.  L.  R.  119);  CoUinson  v.  Newcastle  and 
Darlington  Railway  Company  (1  Car.  &  Kir.  546). 
M'Blane  in  replyA — There  is  nothing  to  confine  the 
words  at  the  end  of  section  21  to  the  case  provided  for 
by  the  first  part  of  it  The  remedies  given  by  the 
Act  of  1845  have  been  held  to  be  exclusive.  Little 
v.  Dublin  and  Drogheda  Railway  Company  (7  Ir.  C. 


L.  R.  82);  Moore  v.  Great  Southern  and  Western 
Railway  Company  (10  Ir.  C.  L.  R.  46) ;  Corporation 
of  Belfast  v.  Murphy  (3  Ir.  Jur.  N.  S.  439)  follows 
the  same  principle.  [  O'JBrien,  J. — Is  it  not  an  ordi- 
nary rule  of  construction,  that  a  contingency  is  put 
in  the  early  part  of  a  section,  it  is  to  govern  the  whole 
section?  Assuming  that  the  Court  of  Chancery  haa 
power  to  give  relief,  shew  us  what  there  is  in  this  case 
to  make  it  more  expedient  for  the  party  to  sro  to  the 
Com!  of  Chancery.]  The  Queen  v.  The  Hull  and 
Selby  Railway  Company  (6  Q.  B.  70).  The  cases, 
cited  on  the  other  side  are  not  analogous. 

Cur.  adv.  vuft. 

Nov.  21.— Lkfroy,  C.  J.,  stated  that  the  judgment 
of  the  Court  was  that  the  order  should  be  made  abso- 
lute. This  was  done  in  order  to  have  the  question 
more  fully  discussed  on  the  return  to  the  writ,  as  there 
was  some  difference  of  opinion  among  the  members  of 
the  Conrt  as  to  the  effect  of  section  21  of  St.  14  &  15 
Vict,  c.  70.  His  own  opinion  was  that  the  party's  re- 
remedy  was  in  Chancery. 

O'Brien,  J.,  inclined  to  the  opinion  that  the  legal 
right  of  the  prosecutor  to  his  writ  was  not  taken  away 
by  the  section  is  question. 

Hates,  J.,  concurred  with  O'Brien,  J. 

Fitzgerald,  J.,  concurred  with  Lefroy,  C.  J. 

Order  absolute. 


[Before  Lefroy,  C  J.,  and  O'Brien,  J.] 

The  Queen  at  the  prosecution  of  M*Kim  v.  Gilmor« 
Jan  29— Feb.  17- 

Clerk  of  Petty  Sessions.  —Quo  Warranto. 

The  office  of  Clerk  of  Petty  Sessions  is  one  for  which 
the  Court  will  grant  a  writ  of  quo  warranto, 
calling  upon  the  party  holding  the  office  to  show  by 
what  right  he  holds  iU 

This  waa  a  motion  to  make  absolute  a  conditional 
order  for  leave  to  file  an  information  in  the  natnre 
of  a  quo  warranto%  calling  upon  the  defendant  Jamea 
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Crilmor  to  show  by  what  right  he  claimed  to  hold  the 
office  of  Petty  Sessions  Clerk  for  the  district  of  Sligo. 
The  circumstances  under  which  the  case  came  before 
the  Court  were  as  follows: — On  the  6th  November 
last,  a  meeting  of  magistrates  was  held  at  Sligo  for 
the  purpose  of  electing  a  Clerk  of  Petty  Sessions.  At 
that  meeting  twenty-two  magistrates  attended,  includ- 
ing the  mayor  of  Sligo,  who  presided,  Mr.  Cogan, 
the  sab-sheriff,  and  Mr.  Howley,  the  resident  magis- 
trate. There  were  three  candidates  for  the  office, 
Mr.  Gilmor  the  defendant,  Mr.  M4Kim  the  prosecutor, 
and  a  Mr.  Wilson.  On  the  second  voting,  Mr. 
Gilmor  had  eleven  votes,  including  those  of  Mr. 
Cogan,  the  sub-sheriff,  and  of  the  mayor,  and  Mr. 
M'Kim,  also  had  eleven  votes.  There  being  thus  an 
equality  of  votes,  the  mayor  as  chairman,  gave  a 
casting  vote  in  favor  of  Mr.  M4Kim,  and  declared 
him  duly  elected.  Thereupon  Mr.  Gilmor  applied  for 
and  obtained  a  conditional  order  for  an  information 
in  the  nature  of  a  quo  warranto,  upon  the  grounds 
that  Mr.  Cogan  was,  by  his  being  sub -sheriff,  disqua- 
lified from  voting,  and  that  the  mayor  had  no  right 
to  give  a  casting  vote,  and  that  if  those  two  votes 
were  struck  off,  he,  Mr.  Gilmor,  would  have  a  ma- 
jority of  votes.  It  was  now  sought  to  make  this 
conditional  order  absolute. 

Brereton  Q.C.  (with  him  Oerald  Filzgxbbon)  for 
the  prosecutor — The  first  question  is  whether  this 
office  is  one  for  which  the  Court  will  grant  a  writ  of 
quo  warranto.  We  submit  that  it  is.  The  nature 
of  the  office  depends  on  the  st.  21  &  22  Vict,  c  100, 
a.  6,  and  s.  8,  paragraphs  4  &  5.  Sec.  11  is  also 
important.  So,  too,  the  Petty  Sessions  Act,  14  &  15 
Vict.  c.  93,  8.  5,  par.  7.  From  all  these  it  appears 
that  the  office  is  in  truth  one  held  by  the  clerk  dum  se 
bene  gesseriL  The  King  v.  Mein  (3  T.  R.  596); 
The  King  v.  M'Kay  (4  B.  &  Cr.  351);  Darky  v. 
The  Queen  (12  CI.  &  Fin.  541 ;  judgment  of  Tindal, 
C.J.).  The  Petty  Sessions  Clerk  cannot  be  dismissed 
by  the  justices  without  the  consent  of  the  Crown;  he 
cannot  be  looked  upon  at  all  as  the  mere  servant  of 
the  justices  as  in  the  case  mentioned  by  Tindal,  CJ. 
in  Darley  v.  The  Queen,  Cole  on  Informations,  p. 
138.  The  Queen  v.  the  Guardians  of  St.  Martin's 
(17  Q.  B.  149).  Snch  being  the  nature  of  the  office, 
the  sub-sheriff  was  disqualified  from  voting  by  st.  7 
Wm.  3  (Ir.)  c.  13>  s.  3.  If  the  sub-sheriff  was  dis- 
qualified, there  was  no  equality  of  votes,  and  the  ne- 
cessity for  a  casting  vote  did  not  arise,  even  if  the 
mayor  had  a  right  to  give  one,  which  we  are  pre- 
pared to  show  he  had  not. 

Hemphill,  Q.C.  and  Harkan,  for  the  defendant.— 
The  Petty  Sessions  Clerk  is  nothing  more  than  the 
servant  of  the  magistrates;  his  appointment  is  to  hold 
during  the  pleasure  of  the  justices  and  of  the  Lord 
Lieutenant.  The  question  is  closed  by  authority. 
Originally,  the  writ  of  quo  warranto  issued  only  in 
cases  of  offices  granted  by  the  Crown,  and  of  fran- 
chises. It  was  ouly  the  case  of  Darley  v.  The  Queen, 
which  extended  it  to  offices  like  this,  created  by  Act 
of  Parliament  The  King  v.  Dawbeny  (2  Str.  1196j; 
The  King  v.  Shepherd  (4  T.  R.  381);  The  King  v. 
Bamsden  (3  Ad.  &  Ell.  456);  Be  the  Aston  Union 
(6  Ad.  &  EtL  784);  The  King  v.  The  Justices  of 
Hereford  (1  Chitty  R.  700).     Darley  v.  The  Queen 


decided  that  the  office  must  be  a  public,  substantive* 
permanent  office,  not  held  at  the  will  of  others.  The* 
view  taken  of  that  case  is  shown  in  that  of  The* 
Queen  v.  The  Guardians  of  St.  Martin's.  On 
that  authority  the  Court  ought  not  to  grant  the- 
quo  warranto.  The  right  to  the  office  should  be  tried 
by  action  for  money  had  and  received  for  the  fees  or 
salary  appertaining  to  the  office.  Chitty  on  Contracts, 
p.  605;  Lauder  v.  Lauder  (5  Ir.  C.  L.  R.  27). 
Thus  the  prosecutor  will  not  be  prejudiced  by  the 
writ  being  refused.  This  case  is  quite  different  from* 
that  ef  Darley  v.  The  Queen,  as  here  the  officer  is 
removable  at  the  pleasure  of  others,  under  s.  8  of  21 
&  22  Vict.  c.  100.  [O'Brien,  J.,  referred  to  the 
case  of  The  Queen  v.  The  Guardians  of  the  Galway 
Union  (not  reported),  where  the  Court  had  refused 
to  grant  this  writ  in  the  case  of  the  chaplain  of  a. 
workhouse,  on  the  ground  that  the  chaplain  held  his 
office  entirely  at  the  pleasure  of  others.]  Then,  on 
application  for  a  quo  warranto,  the  Court  cannot  go 
into  the  question  of  the  right  of  a  voter  to  vote ; 
though  the  sub-sheriff  may  have  rendered  himself 
liable  to  a  penalty  for  voting,  under  st.  7  Wm.  3 
(Ir.)  c.  13,  there  is  nothing  in  the  Act  to  make  his 
vote  void.  As  to  the  casting  vote,  there  is  nothing 
in  the  Act  of  Parliament  regulating  the  procedure  at 
these  elections,  and  it  is  the  ordinary  course  for  the 
chairman  of  such  a  meeting  as  this  to  have  a  casting 
vote. 

Gerald  Fitzgibbon  in  reply — This  case  proceeds 
upon  grounds  different  from  The  Queen  v.  Darley- 
The  office  here  is  one  connected  with  the  administration 
of  justice.  The  salary  of  this  officer  is  an  annual 
one ;  the  clerk  has  a  number  of  important  duties  to 
perform ;  he  has  to  account  for  all  moneys  received,, 
to  make  returns  of  proceedings  at  Petty  Sessions;  ho 
has  also  under  the  Petty  Sessions  Act  to  obey  orders 
of  the  Lord  Lieutenant.  How  then  can  he  be  said  to 
be  the  mere  servant  of  the  justices?  If  the  justices  are 
absent,  the  clerk  adjourns  the  Court.  The  Queen 
v.  Booth  (12  Q.  B.  884)  is  conclusive  in  our  favour 
from  the  grounds  on  which  the  rnle  there  was  refused* 
There  is  a  remarkable  distinction  between  the  nature 
of  this  office  here  and  in  the  cases  in  England,  as  in 
England  the  appointment  is  made  under  s.  102  of 
the  Municipal  Corporations  Act,  5  &  6  Wm.  4,  c.  76, 
by  which  the  justices  of  boroughs  are  to  appoint  a 
clerk  removable  at  their  pleasure. 

Lefrot,  CJ. — We  are  clearly  of  opinion  to  grant 
the  writ  of  quo  warranto  in  this  case.  It  will  still 
be  competent  for  the  party  afterwards  to  raise  the 
question  either  with  respect  to  the  election,  or  witht 
respect  to  the  remedy  itself.  With  respect  to  the 
election  there  are  two  or  three  objections,  one  involv- 
ing the  right  of  the  voter  whose  vote  turned  the  elec- 
tion. With  respect  to  the  remedy  it  is  only  neces- 
sary to  look  at  the  common  law  to  see  bow  it  is  that 
this  case  is  now  taken  out  of  the  reach  of  a  number 
of  authorities  which  follow  one  after  another  upon  the 
principle  that  this  was  a  remedy  to  redress  an  injury 
only  in  the  case  of  an  office  held  immediately 
under  the  appointment  of  the  Crown.  Then  came 
those  Acts  of  Parliament  which  gave  to  appointment* 
by  force  of  an  Act  of  Parliament  the.  remedy  winch 
before  was  confined  to  offices  held  under  the  Crown_ 
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This  is  an  office  held  under  an  Act  of  Parliament,  and 
if  it  is  necessary  to  quote  a  precise  authority  upon 
the  question,  we  have  that  of  Darley  v.  The  Queen. 
Under  those  circumstances  I  confess  I  could  not  find 
any  ground  for  doubting  on  either  point,  except  one 
that  is  raised  on  the  ground  of  the  warn  of  perma- 
nency; but  by  permanency  is  clearly  meant  that  the 
-office  should  be  a  permanent  one,  and  not  merely  one 
which  it  is  beneath  the  dignity  of  the  Court  to  take 
upon  itself  to  redress  an  injury  to,  that  is  a  mere 
temporary  office,  not  a  permanent  one,  but  one,  the 
bolder  of  which  is  placed  at  the  mere  pleasure  of 
another  party.  When  a  person  holds  an  office  from 
which  he  maybe  displaced  as  one  displaces  a  servant, 
that  is  not  an  office  in  the  case  of  which  this  Court 
will  interpose  bj  its  writ  of  quo  warranto.  But  the 
office  in  the  present  case  is  made  a  public  one  by  Act 
of  Parliament.  Whatever  difficulty  might  have 
arisen  from  former  cases  is  removed  by  Darley  v. 
Ihe  Queen;  since  it  there  is  none,  and  we  are  both 
of  opinion  that  the  proper  remedy  here  is  by  writ  of 
quo  warranto* 

O'Brien,  J. — I  concur  with  my  Lord  Chief  Justice 
in  thinking  that  tLis  is  a  proper  case  for  issuing  a  writ 
of  quo  warranto.  Several  objections  have  been  taken 
by  the  counsel  for  the  defendant;  one  was  that  the 
ground  on  which  the  writ  was  sought  was  not  one 
which  we  could  discuss  on  quo  warranto  at  all, 
namely,  the  disqualification  of  the  voter;  but  as  to 
that,  I  need  only  refer  to  the  case  of  The  Queen  v. 
Crosthwaite  in  this  Court  and  afterwards  in  the 
Court  of  Exchequer  Chamber  (vid.  9  Ir.  Jur.  N. 
8.  148  and  188),  in  which  the  question  as  to  the  va- 
lidity of  votes  by  females  at  elections  of  Town  Com- 
missioners was  very  fully  discussed.  So  also  in  other 
cases.  There  is  therefore  nothing  in  that.  Then 
comes  the  question  as  to  the  sub-sheriff  being  entitled 
to  vote.  Mr.  Hemphill  says  the  sheriff  only  incurred 
a  penalty  by  voting,  but  the  statute  makes  his  acts  as 
a  magistrate  void ;  and  if  it  were  necessary  to  express 
an  opinion  on  the  subject,  I  certainly  should  require 
some  authority  to  show  that  where  a  man's  acts  as  a 
magistrate  are  null  and  void,  his  vote,  which  is  an 
act  done  by  him  as  a  magistrate,  is  good. 

Then,  is  this  case  one  in  which  the  writ  of  quo 
warranto  will  lie?  Mr.  Hemphill  has  pressed  some 
of  the  observations  in  Tlie  Queen  v.  Darley  to  an  ex- 
tent to  which  I  think  he  was  scarcely  entitled.  The 
office  there  was  that  of  treasurer  of  the  county  of 
Dublin ;  that  office  was  very  distinct  from  the  present 
one,  and  Mr.  Fitzgibbon  has  well  drawn  a  distinction 
between  offices,  like  this,  connected  with  the  ad  minis- 
tration  of  justice,  and  those  in  which,  before  Darley 
v.  The  Queen,  the  writ  had  been  refused*  It  was 
granted  there  because  the  office  was  a  public  and  sub- 
stantive one,  and  one  the  tenure  of  which  was  per- 
manent; bnt  1  think  that  Mr.  Fitzgibbon  was 
right  in  saying  that  the  observations  of  the  judges  in 
that  case  as  to  the  permanent  character  of  the  office, 
and  at  to  the  holder  of  it  not  being  removable 
at  the  will  and  pleasure  of  others  might  apply  to  a 
case  like  that,  but  would  not  apply  to  a  case  like 
this.  The  decision  of  that  case  shows  that  the  office 
of  treasurer  is  one  in  respect  of  which  a  quo  warranto 
-will  lie.    That  is  all  that  it  decides;  but  it  does  not 


decide  at  all  that  in  a  case  like  the  present,  where  the- 
office  is  one  connected  with  the  administration  of" 
justice,  the  writ  may  not  be  granted  on  other  grounds. 
There  is  another  distinction  to  be  observed  in  cases  of 
quo  warranto,  namely,  that  in  those  cases  where  the 
party  who  has  himself  the  power  of  removing  the 
holder  of  the  office  comes  to  the  Court,  there  the  ap- 
plication is  useless,  as  there  the  party  has  in  himself 
the  power  of  removing  by  mere  order.  But  here  the 
case  is  different  The  applicant  here  says  that  an 
election  was  held,  that  he  was  the  person  who  ought 
to  have  been  elected,  and  that  the  present  defendant 
was  wrongfully  elected.  That  is  a  very  different  case. 
If  the  fact  that  this  gentleman  is  removable  at  the 
pleasure  of  the  Lord  Lieutenant  and  of  the  justices,  is 
a  ground  for  distinguishing  this  case  from  that  of 
Darley  v.  The  Queen*  that  ground  will  be  open  to 
the  party  on  the  pleadings.  Where  there  is  a  reason- 
able doubt  on  the  matter  it  is  established  that  that  is 
a  ground  for  granting  an  order  for  the  writ  to  issue. 

Order  absolute. 
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Reported  by  H.  W.  B.  Maokay,  Esq.  Burister-at-Lew. 

Whalet  v.  Carlisle  and  others — Jan.  25,  81. 

Evidence — Judicial  ^notice — Entries  in  an  account 
where  balance  struck—Form  of  exception — Affi- 
davit in  a  cause  evidence  against  a  party. 

The  Court  will  judicially  notice  who  was  Minister  for 
Foreign  AJairs  so  long  ago  as  1803. 

The  entries  on  the  credit  side  of  an  account  being  in 
Hie  interest  of  the  accountant,  are.  consequently,  not 
admissible  in  evidence  against  third  persons.  But 
the  entries  on  the  debit  side  being  against  his  interest 
are  admissible  after  his  death,  and  the  fact  of  a 
balance  having  been  struck  is  immaterial. 

Where  an  exception  to  the  admission  of  such  entries  is 
taken  on  the  ground  that  the  accountant  does  not 
charge  himself  with  any  sum  of  money,  but  that  on 
the  contrary,  the  balance  on  the  whole  account  is 
struck  in  his  favour — this  is  a  bad  reason,  but  does 
not  vitiate  the  exception. 

An  attested  and  compared  copy  of  an  affidavit  made 
in  a  Chancery  suit  by  the  since  deceased  solicitor  of 
a  party,  and  an  order  in  the  suit  are  admissible  in 
evidence  against  that  party  and  those  claiming  under 
him. 

Quare  Impedit. — This  action  was  brought  by  B.  M. 
Whaley,  against  J.  Carlisle,  the  Right  Hon.  Lord 
Massareene,  and  Rev.  Roger  Bickerstaff,  Incumbent  of 
the  Advowson  of  Killead,  to  recover  that  advowson 
in  fee-simple. 

The  case  was  tried  at  the  last  Spring  Assizes  for 
the  county  of  Antrim,  before  the  Lord  Chief  Justice 
of  the  Common  Pleas,  and  at  the  trial,  counsel  en 
either  side  tendered  a  bill  of  exceptions,  on  the  ground 
of  the  reception  of  illegal  evidence. 
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By  the  bill  of  exceptions  tendered  on  behalf  of  the 
■  defendant,  which  was  the  only  one  argued,  it  appeared 
that  counsel  for  the  plaintiff  proposed  to  offer  in  evi- 
dence an  attested  copy  and  translation  of  a  passport 
purporting  to  bear  date  22nd  April,  1803,  and  to 
have  been  granted  by  Robert  Banks  Jenkinson,  Lord 
Hawkesbury,  Privy  Councillor  of  his  Britannic  Ma- 
jesty, and  his  principal  Secretary  of  State  for  Foreign 
Affairs,  <&c,  &c,  &c,  to  enable  William  Whaley  (who 
was  the  father  of  the  plaintiff,  and  under  whom  plain- 
tiff claimed)  to  travel  to  France,  and  purporting  to 
have  been  vise  by  General  Andreossi,  Ambassador 
from  the  French  Republic  to  his  Britannic  Majesty. 
It  was  proved  that  the  translation  and  copy  were  cor- 
rect, and  was  admitted  that  the  original  document  had 
been  found  in  the  proper  custody.  However,  the 
counsel  for  the  defendants  insisted  that  the  said  pass- 
port and  vise  were  not,  nor  was  either  of  them, 
admissible  in  evidence  on  the  issue,  and  called  upon 
the  learned  Chief  Justice  so  to  direct  the  jury.  The 
Chief  Justice,  however,  held  that  the  passports  and 
vise"  were  admissible,  and  counsel  for  the  plaintiff 
thereupon  gave  them  in  evidence,  and  read  same, 
whereupon  counsel  for  the  defendants  excepted. 

It  further  appeared  that  counsel  for  the  plaintiff 
produced  two  books,  which  were  admitted  to  have 
been  the  books  kept  in  the  office  of  W.  Furlong  and 
J.  F.  Chambers,  partners,  as  attornies  and  solicitors. 
And  it  was  further  admitted  that  the  said  W.  Furlong 
and  J.  F.  Chambers  were  long  since  dead,  as  also  all 
the  clerks  by  whom  the  entries  had  been  made  in  such 
books,  and  that  the  entries  in  said  books  were  all  in 
the  handwriting  of  deceased  clerks  of  the  said  firm, 
and  that  the  said  W.  Furlong  and  J.  F.  Chambers 
has  acted  as  attornies  for  William  Whaley  in  a  qttare 
impedit  cause,  and  in  other  matters  in  1803,  and  that 
such  books  were  now  produced  from  the  proper  cus- 
tody, and  counsel  for  the  plaintiff  then  proposed  to 
read  entries  from  the  said  books,  that  is  to  say,  a 
debtor  and  creditor  account  entered  in  one  of  the  said 
books,  at  folio  39  of  said  book.  This  account — which 
it  is  unnecessary  to  set  out  at  length— contained  on 
the  debtor  side,  amongst  other  items,  the  following: 
— "  Costs  respecting  Advowson  of  Ktllead,  B  2,  226, 
£46  14s.  9d.;"  and  "Costs  — Lord  Massareene  a. 
Whaley,  B2,  229—  £19  8s.  Od.,"  and  the  whole  ac- 
count showed  a  balanco  in  favour  of  Mr.  Furlong,  of 
£42  16s.  7£d.  And  counsel  for  plaintiff,  along  with 
4aid  debtor  and  creditor  account,  proposed  to  read  In 
evidence  an  account  in  the  other  of  said  books,  being 
the  book  marked  B  2,  referred  to  in  said  debtor  and 
•creditor  account,  opposite  said  sum  of  £46  1 4s  9d., 
which  account  contained  in  the  book  marked  B  2, 
allows  the  items  of  said  sum  of  £46  14s.  9d.;  where- 
upon counsel  for  defendant  objected  that  said  several 
last-mentioned  entries  respectively,  were  not  admis- 
sible in  evidence  against  defendant,  on  the  ground  that 
it  did  not  appear  by  such  entries  that  the  said  William 
Furlong  charged  himself  with  any  sum  of  money,  but 
that,  on  the  contrary,  the  balance  on  the  whole  of  said 
accounts  was  struck  in  favour  of  said  William  Furlong, 
and  requested  the  Lord  Chief  Justice  so  to  inform  the 
jury,  but  the  Lord  Chief  Justice  held  that  each  of  the 
said  last-mentioned  entries  was  admissible,  whereupon 
counsel  for  plaintiff  gave  the  said  last- mentioned  en- 


tries, respectively,  in  evidence,  and  read  same,  and 
thereupon  counsel  for  defendants  excepted,  as  a  sepa- 
rate exception,  to  each  of  said  last-mentioned  entries* 
It  further  appeared  that  counsel  for  defendant* 
gave  in  evidence  a  certain  indenture  of  grant  bearing 
date  1 6th  May,  1 855,  made  between  defendant,  John 
Viscount  Massareene,  of  the  one  part,  and  defendant, 
J.  Carlisle,  of  the  other  part,  whereby  said  defendant, 
John  Viscount  Massareene,  in  consideration  of  £1,400 
granted  to  said  J.  Carlisle  the  next  presentation  of 
said  rectory  of  Killead,  and  further  gave  in  evidence 
as  proof  of  the  registration  of  said  indenture  an  office 
copy  of  a  memorial  thereof,  which  memorial  was  re- 
gistered 23rd  June,  1855,  in  the  Office  for  the  Regis- 
tration of  Deeds  in  Dublin,  and  also  another  memorial 
of  said  indenture  which  was  registered  in  said  office 
9th  January,  1 860,  before  the  pleading  of  the  plea, 
but  after  the  issuing  of  the  writ  and  filing  of  the  de- 
claration, in  this  cause.  It  further  appeared  that 
counsel  for  plaintiff  had  gone  into  a  rebutting  case, 
and  had  proposed  to  offer  in  evidence  the  debtor  and 
creditor  account  already  mentioned,  and  along  with 
it  the  entries  in  the  book  marked  B.  2,  showing  the 
items  of  which  said  snm  of  £19  8s.  was  composed; 
and  the  Lord  Chief  Justice  having  ruled  that  they 
were  admissible,  defendant's  counsel  took  a  several 
exception  to  each  entry  on  the  same  ground  as  in  the 
exception  taken  to  the  previous  entries  in  the  said 
books.  It  further  appeared  that  counsel  for  plaintiff 
tendered  in  evidence  a  duly  attested  and  compared 
copy  of  an  affidavit  made  in  said  Chancery  cause  of 
Masareene  v.  Whailey  by  Richard  Waring,  the  solicitor 
for  said  Lord  Massareene  in  said  suit,  which  affidavit 
purported  to  have  been  sworn  3 1  st  Jan.  1 805,  and  filed 
1st  Feb.  1805,  together  with  an  order  made  in  said 
cause,  and  bearing  date  26th  Feb.  1805,  whereby  the 
Hon.  Chichester  Skeffington,  the  high  sheriff,  was 
ordered  to  lodge  in  Court  £315  14s.  5d.  and  £177 
5s.  Dd.,  unless  cause  shown,  &c. ;  and  the  Lord  Chief 
Justice  having  held  that  said  affidavit  and  order  were 
admissible,  counsel  for  plaintiff  gave  said  affidavit  and 
order  in  evidence,  and  read  same,  aud  thereupon, 
counsel  for  defendant  excepted  to  said  ruling  and  di- 
rections of  the  Lord  Chief  Justice.  It  further  appears 
that  the  Lord  Chief  Justice  in  his  charge  directed  the 
jury,  upon  the  issue  in  fact  joined  on  the  eighth  plea, 
to  find  that  the  memorial  of  the  deed  of  the  1 6th  of 
May,  1855,  was  not  duly  registered,  and  that  the 
memorial  thereof  filed  in  the  Office  for  Registering 
Deeds  on  23rd  June,  1 855,  was  invalid  and  void  at 
law,  and  that  inasmuch  as  the  memorial  thereof  regis- 
tered in  said  office  on  9th  January,  1860,  was  admit- 
tedly registered  after  the  commencement  of  the  pre- 
sent action,  though  before  the  pleading  of  said  plea 
the  same  ought  not  to  be  regarded  by  them  upon  said 
issue;  and  that  to  all  these  rulings  the  defendant's 
counsel  excepted;  and  that  the  Lord  Chief  Justice 
repeated  in  his  charge  the  rulings  made  already  stated 
to  have  been  by  him  in  the  course  of  the  trial,  and 
defendant's  counsel  excepted  to  them.  The  jury  re 
turned  the  following  verdict: — 1.  That  Clot  worthy, 
Earl  of  Massareene,  did  by  indenture  of  12th  June, 
1793,  convey  said  advowson  in  fee  to  said  William 
Whaley.  2.  That  said  Bernard  Ward  did,  by  inden- 
ture of  1st  April,  1801,  convey  said  advowson  to  aaid 
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William  Whaley.  3.  That  William  Whaley  did  not 
devise  said  advowson  to  plaintiff  as  in  first  and  second 
counts  mentioned.  4.  That  said  William  Whaley 
did  devise  said  advowson  to  plaintiff  as  in  third  and 
fourth  counts  mentioned.  5.  That  the  indenture  of 
16th  May,  1855,  from  Viscount  Massareene  to  de- 
fendant, John  Carlisle,  was  not  duly  registered.  6. 
That  the  said  William  Whaley  did  not  re-convey  said 
advowson  to  said  Clot  worthy,  Earl  of  Massareene,  in 
manner  and  form  as  in  ninth  plea  alleged ;  and  that 
the  living  was  worth  £480  a  year,  and  that  the  action 
was  brought  within  six  months  from  the  time  of  the  va- 
cancy occurring,  and  that  the  said  vicarage  is  fall  of  the 
defendant,  the  Rev.  Roger  Bickerstaff,  of  the  presenta- 
tion of  said  defendants.  They  then,  by  direction  of 
the  Chief  Justice,  found  a  verdict  for  the  plaintiff, 
and  they  assessed  the  damages  at  £243.  The  case 
now  came  on  to  be  argued  on  the  defendant's  bill  of 
exceptions. 

W.  D.  Andrews  for  defendants,  did  not  insist 
on  the  point  as  to  the  memorial,  since  it  had  been  de- 
cided in  WhaUy  v.  Lord  Massareene,  (7  Ir.  Jur. 
N.  S.  278).  On  the  admissibility  of  the  passport  he 
cited  1  Taylor  on  Evidence,  s.  139.  On  the  admissi- 
bility of  the  enteries  in  the  books  of  Messrs.  Furlong 
&  Chambers.  Doe  v.  Bevies  (7  C.  B.  456).  Knight 
v.  Marquees  oj  Waterford  (4  Y.  &  C.  Ex.  283). 
With  respect  to  the  affidavit  purporting  to  have  been 
sworn  by  Rich.  Waring,  he  cited  Whytc  v.  Bowling, 
(8  Ir.  L.  128). 

FaUdner  (with  him  Butt,  Q.C.,  and  Harrison, 
Q.C.),  contra,  with  regard  to  the  account  books,  cited 
Beg.  v.  0'  ConneUtf  Ir.  L.  261,309).  Bain  v. 
Whitehaven  $  Furness  Jn.  By.  Co.  (3  H.  of  L.  Ca. 
1).  1  Taylor  on  Evidence  (4th  ed.)  s.  608.  p.  585. 
Eowe  v.  Brenton  (3  M.  &  R.  268).  Higham  v. 
Bidgeway  (2  Sm.  L.  C.  249).  Warren  v.  Greenville, 
(2  Strange,  1 129)-  Doe  v.  Michael  (17  Q.  B.  276). 
BuU,  Q.C.,  followed. — On  the  subject  of  the  ad- 
missibility of  the  passport,  he  cited  Bern  v.  Jones  (2 
Camp.  131).  1  Taylor  on  Evidence,  s.  16,  p.  27.  Id. 
a.  14,  p.  24.  2  Id.  s.  1585,  p.  1495.  With  respect 
to  the  account-book,  he  cited  in  addition  to  the  books 
above,  Musgrave  v.  Emmerson  (16  L.  J.  n.  s.  Q.  B. 
174). 

Mag,  Q.C.,  in  reply,  cited  2  Taylor  on  Evidence, 
s.  1585,  p.  1496.  2  Phillips  on  Evidence,  10  ed. 
183.    Rhodes  v.  Hunter  (2  Huds.  &  Br.  589  90). 

Cur.  adv.  vuU. 

Jam.  31 — Monahan,  C.J. — This  case  comes  before 
us  in  a  more  formal  manner  than  the  last, — it  comes 
before  us  on  a  bill  of  exceptions.  The  case  is  not  very 
novel  to  us,  for  this  is  the  third,  or  fourth,  or  fifth 
time  that  verdicts  in  it  have  been  set  aside,  and  the 
tame  rule,  I  regret  to  say,  applies  to  this  case,  for 
we  cannot  allow  the  verdict  to  stand.  But  the  ques- 
tion is,  upon  what  grounds  we  have  come  to  that  con- 
clusion. The  matter  objected  to  was  the  reception  of 
certain  documentary  evidence.  There  was  no  ques- 
tion as  to  the  weight  of  evidence.  The  question  was 
whether  a  certain  deed  executed  by  Lord  Massareene, 
was  really  his  deed,  and  though  the  execution  of  the 
-  deed  was  admitted,  there  was  supposed  to  be  suffi- 
cient evidence  for  the  jury  to  consider  whether  he  was 


net  imposed  upon.     I  need  not  go  into  that  because 
of  the  former  case.   It  appeared  that  notwithstanding 
this  deed  transferring  the  advowson  to  Mr.  Whaley, 
the  father  of  the    plaintiff,    Lord   Massareene  had 
twice  presented  to  the  advowson.     It  also  appeared 
that  a  bill  had  been  filed  by  Lord  Massareene  im- 
peaching the  deed  on  the  ground  that  he  had  intended 
to  execute  it  for  one  purpose,  whereas  he  was  induced 
to  sign  it  in  effect  for  another  purpose.    The  question 
was,  whether  there  was  sufficient  evidence  to  justify 
the  jury  in  coming  to  the  conclusion  that  this  deed 
was  not  the  deed  of  Lord  Massareene.    To  show 
that  there  was  no  foundation  for  this  defence,  it  be- 
came necessary  for  the  plaintiff  to  show  why  he  had 
allowed  Lord  Massareene  to  present  on  two  occasions 
as  if  no   such  deed  existed.     And  then,  upon  the 
other  side,  Lord  Massareene  had  not  proceeded  to  set 
aside  the  deed ;  and  it  was  incumbent  on  the  defend- 
ants to  show  why  Lord  Massareene  did  not  go  on 
with  the  suit  to  have  the  deed  set  aside.     One  of  the 
cases  made  by  the  plaintiff  to  account  for  the  non- 
prosecution  of  his  rights  by  bis  father  was,  that  at  the 
time  his  father  was  a  prisoner  in  France.  It  appeared 
that  he  had  been  detained  a  prisoner  of  war  in  France 
as  a  detenu  by  Napoleon  Bonaparte  daring  the  war 
which  commenced  in  1803  between  the  United  King- 
dom and  France.     But  the  plaintiff  thought  it  neces- 
sary to  go  further,  and  he  tendered  in  evidence  a 
passport  purporting  to  be  signed  by  Lord  Hawkes- 
bury,  who  appeared  to  have  been  Minister  for  Foreign 
Affairs  to   King   George  II L  in    1803;  and  it  ap- 
peared that  it  was  vise  by  M.  Andreossi,  Ambassa- 
dor of  the  French  Republic  at  London,  and  that  it 
was  found  in  the  archives  at  Paris,  whore  it  ought 
properly  to  have  been ;  and  it  was  said  that  the  jury 
were  justified  in  receiving  it  in  evidence.      I  though! 
they  were,  during  the  argument,  and  upon  considera- 
tion, we  are  all  of  that  opinion,  because  the  Court  has 
a  right  to  tako  judicial  notice  of  the  great  officers  of 
state.     It  was  contended  that  this  was  not  true  to  an 
unlimited  extent,  that  we  must  stop  somewhere,  and 
that  the  Court  cannot  take  judicial  notice  of  an  event 
which  has  happened  so  long  ago.     We  have,  how- 
ever, come  to  the  conclusion  that  as  the  Court  ought 
to  know  that  Lord  Hawkesbury  was  foreign  minister, 
the  evidence  was  rightly  received. 

Then  comes  another  exception,  which  we  feel  bound 
to  allow.  The  question  was  the  admissibility  of  a 
certain  account  That  account  was  given  in  for  the 
purpose  of  furnishing  particulars  of  certain  quare  im- 
pedit  proceedings.  The  unfortunate  state  that  the 
records  were  in  was  such  that  the  pleadings  could  not 
be  found,  and  therefore  it  was  as  a  sort  of  secondary 
evidence  of  the  proceedings  in  the  quare  impedU  that 
the  document  was  tendered  in  evidence.  It  appears 
to  consist  of  entries  in  the  books  of  Messrs.  Furlong 
and  Chambers,  solicitors,  in  a  debtor  and  creditor  ac- 
count [His  Lordship  here  read  the  debtor  side  re- 
ferring particularly  to  the  item  of  £46  14s.  9d.  for 
costs  respecting  the  advowson  of  Killead,  and  pro* 
ceeded.]  The  credit  side  of  the  account  is  in  this 
form:  "  Brought  over  from  folio  36,  £60  Os.  0d." 
Therefore  this  is  a  credit  admitted  by  Mr*  Furlong  of 
£60.  The  next  item  is  a  balance  due  to  Mr* 
Whaley  of  £144  4s.  8<L    Therefore  there  ia  a  deat 
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admission  that  Mr.  Furlong  bad  received  on  account 
of  Mr.  Wbaley  XI 44  4s.  8o\  And  the  account  is 
prepared  on  the  supposition  that  they  are  setting  the 
one  side  >ff  against  the  other.  On  looking  at  the 
£42  16s.  7£d.  it  appears  to  be  the  snm  that  was  re- 
quired to  make  the  debts  equal  to  the  credits,  and  it 
appears  that  the  account  leaves  that  sum  due  to  Mr. 
Fariong.  The  counsel  for  the  plaintiff  along  with  the 
said-debtor  and  creditor  account  proposed  to  offer  in 
evidence  another  account  showing  the  particulars  of 
the  item  of  £46  14s.  9d.  mentioned  in  this  debtor 
and  creditor  account*  and  that  being  so,  an  objection 
is  taken  on  these  record  in  the  words,  "  Whereupon 
the  counsel  for  the  defendants  interposed  and  insisted 
that  the  several  last-mentioned  entries  respectively 
were  not  admissible  in  law  as  evidence  against  the  de- 
fendants in  this  cause  on  the  ground  that  it  did  not 
appear  by  said  entries  that  the  said  Wm.  Furlong 
charged  himself  with  any  sum  of  money,  but  that,  ou 
the  contrary,  the  balance  on  the  whole  of  said  ac- 
counts was  struck  in  favor  of  said  Wm.  Furlong, 
and  the  Lord  Chief  Justice  overruled  the  objection.'' 
1  think  it  right  to  mention  that  though  this  objection 
is  on  the  record  and  is  the  one  we  are  bound  to  act 
upon,  it  differs  from  that  taken  at  the  trial.  The  entry 
in  my  note-book  was  this:— -"Plaintiff  tenders  in 
evidence  the  late  Mr.  Furlong's  cash-book  in  which 
be  debits  Mr.  Wbaley  with  costs  of  the  advowson  of 
Killead,  and  admits,  &e.,  leaving  a  balance  due  to  Mr. 
Furlong.  Defendant's  counsel  objects  on  the  ground 
that  Mr.  Furlong  claimed  a  balance,"  and  so  I  ruled 
that  this  being  a  debtor  and  creditor  account,  in 
which  a  sum  of  costs  was  admitted  to  have  been 
paid,  the  fact  that  the  balance  of  the  account  was  in 
favor  of  the  attorney,  did  not  make  tho  account  in* 
admissible  in  point  of  law.  The  objection  that  has 
been  placed  on  this  record  is  that  the  account  is  inad- 
missible, not  because  it  shows  a  balance  claimed,  but 
because  the  account  does  not  say  that  the  costs  were 
in  fact  paid,  and  the  substance  of  the  account  is  that 
there  was  a  set  off  against  the  costs,  and  that  it  is 
not  an  account  of  costs  and  payments,  but  of  costs 
on  the  one  side  and  credits  not  immediately  connected 
with  the  costs  on  the  other.  The  case  has  been 
argued  at  very  considerable  length,  and  the  authori- 
ties have  been  referred  to.  The  objection  that  I 
thought  I  was  deciding  at  the  trial  has  not  been 
argued;  it  could  not  be,  because  all  the  cases  prove 
that  the  fact  of  a  payment  being  entered  in  an  ac- 
count entitles  you  to  look  at  what  the  item  is  which 
has  been  so  paid,  so  that  if  this  were  an  item  paid, 
you  might  look  further  to  ascertain  of  what  it  was 
made  up,  and  that  the  fact  of  a  balance  being  struck 
in  favor  of  Mr.  Furlong,  would  not  render  the  docu- 
ment inadmissible.  But  inasmuch  as  this  account 
Consists  of  items  of  this  description,  that  they  are  in 
the  nature  of  a  debtor  and  creditor  account,  the  con- 
sequence is  that  though  you  may  enter  the  items  of 
the  credit  side,  and  give  them  in  evidence  so  that  you 
may  give  in  this  item  of  £  1 44  4s.  8cL,  yet  you  are 
sot  at  liberty  to  give  in  evidence  the  items  not  imme- 
diately connected  with  it.  The  case  of  Doe  v.  Bevies 
(7  C.  B.  456),  is  in  point.  That  case  was  an  action 
brought  by  the  lord  of  a  manor  who  claimed  to  be  en- 
titled to  the  possession  of  certain  lands  in  the  occu- 


pation of  the  defendant.  The  defendant  was  a  cus- 
tomary tenant  of  the  manor,  and  the  question  was? 
whether  the  land  was  his,  or  whether  he  had  a  right 
to  the  pasture  only,  the  soil  resuming  in  the  lortL 
The  language  of  the  entries  on  the  Court  Bolls 
being  "  the  pasture  of  the  wood  and  under-wood  of 
Haydwood,  one  question  was  whether  that  was  suffi- 
cient to  pass  the  land  itself,  but  evidence  was  given 
that  the  defendant  and  those  under  whom  he  claimed 
bad  for  a  long  time  enjoyed  the  soil  as  well  as  the 
pasture.  The  lord  however,  attempted  to  prove  that 
the  soil  was  his  by  showing  that  in  early  times  the 
timber  did  not  belong  to  the  tenants  of  the  land  in 
dispute,  although  by  the  custom  of  that  manor  timber 
was  the  property  of  the  customary  tenants  of  the 
lands.  For  this  purpose  be  gave  in  evidence  certain* 
ancient  pipe-rolls  containing  the  accounts  of  the  reeves 
of  six  of  the  hundreds  into  which  the  manor  was  di- 
vided. The  substance  of  them  is  this: — On  one  side 
of  the  account  is  set  down  the  sum  with  which  the 
party  furnishing  the  account  is  debited,  and  the  va- 
rious items  of  the  debit  are  entered.  Amongst 
others  were  the  items  which  he  had  received 
from  the  persons  who  bad  occupied  the  wood, 
and  no  doubt  was  felt  but  that  all  the  items  with 
which  he  had  debited  himself  were  properly  re- 
ceived. But  they  wanted  to  give  in  evidence  the 
items  on  the  opposite  side  of  the  account  which  were 
certain  disbursements  for  the  benefit  of  tho  woods* 
There  was  no  balance  struck;  and  the  question  was, 
whether  they  were  not  also  to  admit  in  evidence  the 
payments  which  he  had  made.  The  Court  of  Com- 
mon Pleas  in  England  ruled  that  notwithstanding  the 
principle  established  by  Higham  v.  Bidgeway  (10 
East.  109)*  an  account  which  cannot  be  considered  in 
the  nature  of  payments,  but  is  really  set  off,  ought 
not  to  be  receivable  against  third  persons.  We  do  not 
feel  onrselves  at  liberty  to  review  that  decision  here, 
and  the  only  question,  therefore,  that  we  have  realljr 
to  consider  is  this, — within  which  case  does  the  pre* 
sent  case  properly  fail.  If  this  case  before  us  did  not 
strike  a  balance  in  favor  of  Mr.  Furlong,  it  would  not 
be  distinguishable  from  Doe  v.  Bevis$y  because  it 
would  be,  as  it  were,  two  -separate  acconnts  of  debt* 
and  credits.  The  only  question,  then,  is  this:  whe- 
ther the  circumstance  of  Mr.  Furlong  having  entered 
in  this  account,  this  item,  "  By  balance  due  to  Wil- 
liam Furlong,  £42  16s.  7 id.,"  alters  the  character 
of  the  account  and  renders  it  inadmissible  in  evidence. 
We  have  come  to  the  conclusion  that  that  is  not  so. 
We  have  come  to  the  conclusion  that  the  striking  of 
the  balance  is  the  mere  mechanical  operation  of  sub* 
tracting  the  debtor  from  the  creditor  account,  which 
anybody  could  do,  and  therefore  we  do  not  think  that 
this  alters  the  character  of  the  account  so  as  to  dis- 
tinguish this  case  from  that  of  Doe  v.  Beavis*.  Ano- 
ther question  was  this:  Whether  having  regard  t» 
the  form  of  the  exception,  it  is  not  open  tu  the  objec- 
tion in  Bain  v.  Whitehaven  and  Fumes*  Railway  Co* 
Of  course,  we  are  only  at  liberty  to  look  at  the  records, 
and  there  the  form  of  the  objection  is  this:  He  objects 
that  these  latter  entries,  namely,  the  component  parts 
of  the  item  of  £46  14s.  9d.  are  not  admissible  in  law 
"  on  the  ground  that  it  did  not  appear  that  the  said 
William  Furlong  charged  himself  with  any  sum  of 
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money.**    Tt  is  true  that  he  dots  -not  charge  himself 
with  any  snm  of  money,  bat  the  contrary.    I  thought 
1  could  bring  this  case  within  the  case  in  the  House  of 
tarda  (Bainy.WhiteJiaven  and  Furnas  Jn.  Railway 
Co-,  3  H.  L.  Ca.  1);  bat  we  have  come  to  the  con- 
clusion, upon  consideration,  that  we  cannot  do  so.  In 
that  case  an  objection  was  taken,  on  the  ground  that 
the  call  letters  were  not  signed  in  writing.     Evidence 
was  given  "that  according  to  the  law  of  England,  upon 
the  construction  of  the  English  Companies  Clauses 
Consolidation  Act,  which  was  almost  exactly  in  the 
same  terms  as  the  Scotch  Act,  soon  letters  did  not 
require  to  be  signed  in  writing.    The  objection  was, 
that  the  evidence  of  the  English  banister  should  have 
been  refused  on  the  ground  of  surprise,  and  no  objec- 
tion was  taken  to  the  reception  of  evidence  of  the  Eng- 
lish law  generally  on  the  ground  that  it  had  nothing 
to  do  with  the  case.    The  parties  were  held  to  be 
tied  down  to  the  form  of  the  objection,  and  the  House 
allowed  the  evidence,  which  they  could  not  have 
done  if  the  evidence  had  been  objected  to  at  the  trial. 
But  this  case  does  not  come  within  that  one;  for  here 
though  they  give  a  bad  reason  for  their  objection,  yet 
they  take  a  proper  objection.     The  other  objection 
was  to  the  attested  copy  of  the  affidavit  of  Lord  Mas- 
sareene's  solicitor,  made  in  the  Chancery  cause  of 
Massareene  v.  Whaley,  and  the  order  of  the  26th 
February,  1805,  were  not  admissible.     We  think, 
however,  that  there  were  sufficient  grounds  to  justify 
us  in  receiving  that  evidence.    With  respect  to  ob- 
jections on  the  registry  question,  the  case  has  been 
already  decided.   We  therefore  overrule  all  the  objec- 
tions except  that  relating  to  the  admissibility  of  those 
particular  documents,  and  must  direct   a  venire  de 
novo  on  that  ground. 

Chbistian,  J.— I  concur  in  the  judgment  of  the 
Lord  Chief  Justice  with  great  reluctance.  I  am  not 
altogether  satisfied  that  this  case  does  fall  within  the 
principle  on  which  Doe  v.  Bevies  was  decided,  and 
that  it  does  not  rather  fall  within  the  old  rule  in  Hig- 
ham  y.  Ridgeway.  But  in  deference  to  the  opinions 
of  my  Lord  Chief  Justice  and  my  brother  O'Hagan,  I 
withdraw  my  doubts.  But  I  am  certain  that  if  the 
objection  had  been  correctly  taken  at  the  trial,  the 
evidence  would  have  been  overruled  or  withdrawn, 
and  I  do  not  think  that  its  rejection  would  in  the  least 
have  influenced  the  finding  of  the  jury;  as  it  is,  we 
must  set  aside  four  verdicts. 

O'Hagan,  J. — My  doubt  was  not  regarding  the 
question  of  the  admissibility  of  the  evidence,  but  the 
form  of  the  exception.  I  have  my  doubts  as  to  whe- 
ther the  party  should  be  let  in  to  make  the  objection, 
having  regard  to  the  House  of  Lords  case.  As  to  the 
admissibility  of  the  evidence,  I  am  wholly  unable  to 
distinguish  this  case  from  the  cases  of  Doe  v.  Beviss 
and  Knight  y.  Marquess  of  Waterford.  I  have  come 
to  the  conclusion  that  they  are  indistinguishable,  and 
therefore  there  mnst  be  a  venire  de  novo* 
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&ale#f  a  horse— Acceptance  mnd  receipt  'under  Sk*» 
tete  of  Frauds. 

A.  having  examined. a  horse  belonging  to  B.,  said  he 
would  buy  him,  and  desired  B.  to  bring  him  to  a  pail- 
way  station  in  order  that  he  might  be  conveyed  with  A, 
in  the  train  to  Dublin.  Cn  the  arrival  of  B.  with  the 
horse  at  the  station  the  traffic  manager  declined  to  take 
the  horse,  for.  want  of  room,,  and  thereupon  A.  said 
he  would  sendfbr  the  horse  in  a  couple  of  days,  and 
B.  kepi  the  horse  meanwhile.  A.  not  having  setii 
far  die  horse,  B.  brought  an  action  for  the  price, 
£38  and  obtained  a  v&dict  for  that  amount. 
Held,  on  a  motion  to  enter  a  non-suit  or  a  verdict 
for  defendant  or  that  there  should  be  a  new  trial  cn 
the  {/round  of  misdirection  of  the  Judge  on  the 
above  state  offaots^that  there  was  no  evidence  of 
acceptance  to  goto  thejuryf  and  that  therefore  the 
verdict  should  be  entered  for  defendant. 

This  was  an  action  brought  by  plaintiff  to  recover 
from  defendant  a  horse-dealer  the  sum  of  £48,  the 
first  count  in  the  summons  and  plaint  being  for  £38* 
for  a  borse  sold  and  delivered  by  plaintiff  to  defendant, 
and  the  second  count  for  £10  for  food  and  attendance 
supplied  to  and  about  the  horse.  Defendant  traversed 
both  counts.  The  evidence  given  at.  the  trial  at  the 
last  Summer  Assizes  in  Wexford  before  O'Brien  J., 
so  far  as  is  material  for  the  present  motion,  was  am 
follows : — 

George  Lett  examined — "  I  was  at  Enniscorthy 
Fair  25th  April  last ;  had  plaintiff's  grey  horse  there 
for  sale;  met  defendant  there;  told  him  of  the  horse; 
he  looked  at  the  horse  and  cantered  him ;  offered  me 
£35  for  the  horse;  I  had  asked  £50;  we  parted  then. 
Met  defendant  again  that  day;  defendant  said  he 
would  give  me  £40  for  the  horse  if  I  woold  give  £2 
out  of  it;  I  said  I  could  not,  that  I  would  give  him 
for  £42 ;  we  parted.  Met  defendant  again ;  he  asked 
me  would  I  give  him  the  grey  horse ;  I  said  I  could 
for  £40 ;  he  said  he  would  give  me  no  more  than  £38, 
I  said  he  should  have  him  at  that  price.  He  told  me 
to  go  for  the  horse  and  bring  him  over  to  the  railway, 
and  that  ho  would  give  me  a  cheque  for  the  money. 
I  went  for  the  horse,  and  brought  him  to  the  railway 
station.  I  saw  defendant  there.  I  heart!  him  tell 
the  traffic  manager  that  he  ought  to  take  one  horse 
for  him,  (defendant)  that  there  was  time  enough, 
nearly  twenty  minutes.  The  traffic  manager,  said. to 
was  heavily  laden  and  eovld  not;  defendant  then 
told  me  he  would  send  for  the  hem  tketd*y  but  ene 
after  that.  He  did  not  say  anything  to  a*  about 
the  keep  of  the  horse.  .1  said*  I  target,  plaintiff,  the 
.owner  of  the  horse,,  would  aeet  him  with,  the  horse,  in 
Enniscorthy.    Defendant  said  that  wo*U:fae  ibetteft" 

;  Joba  Whitney*  plaintiff,  examined—"  LwaaeOneV 
ing  at  the  door  of  Nuaum's  hotel  when  defendant  wit 
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coming  oat  on  April  25th  last,  and  he  asked  me  if 
the  horse  had  gone  over  to  the  railway ;  I  said  yes.  He 
said  that  it  was  from  Mr.  Lett  that  ho  bought  the 
horse,  and  that  he  would  pay  him," 

The  following  letters  were  read. — 

Defendant  to  plaintiff,  April  26th,  1865. 

Dear  rir. — I  find  it  is  not  in  my  power  to  send  for 
yoar  grey  horse,  as  one  man  has  to  start  to  England 
with  three  horses,  and  the  other  to  come  with  me  to 
Limerick,  and  I  have  ten  horses  still  here,  and  I  am 
rather  short  of  men  at  present.  If  I  had  your  proper 
address  I  could  direct  this  to  yon,  to  save  you  the 
trouble  of  coming  in  to  Enniscorthy;  bat  you  can 
have  the  horse  shod  when  you  are  in,  and  take  care 
of  him  till  he  is  over  his  cold,  and  I  think  by  that 
time  there  will  be  another  horse  to  come  from  Tin- 
tern  Abbey." 

Plaintiff  to  Defendant,  May  1st,  1865. 

Dear  Sir — u  I  would  wish  to  know  when  you  in- 
tend taking  the  horse,  as  I  am  about  getting  a  small 
horse,  but  have  no  room  for  him  until  the  grey  horse 
is  gone.  I  never  saw  him  coughing  since ;  I  am  riding 
him  every  day,  and  frequently  in  the  stable  with  him. 
You  will  oblige  by  sending  me  an  answer." 

Defendant  to  Plaintiff,  May  2nd. 

«  Sir. — I  am  in  receipt  of  yours,  and  in  reply  my 
man  is  in  England.  When  he  returns  Pll  send  for 
yoar  horse." 

Plaintiff  to  Defendant,  May  3rd. 

"Dear  Sir — I  would  wish  yon  to  let  me  know  a 
couple  ot  days  before  you  send  for  the  horse,  lest  I 
should  be  from  home,  and  I  have  the  horse  with  me. 
If  it  would  be  any  inconvenience  to  you,  I  could 
either  send  the  horse  or  meet  your  man  myself  with 
him  at  Fitzpatrick's  hotel." 

Lett  to  Defendant,  May  22nd. 
•*  Dear  Sir. — Mr.  Whitney  .was  here  yesterday. 
He  appears  to  think  you  are  leaving  the  grey  horse  a 
long  time.  He  has  got  a  young  one  to  put  in  his 
place.  Until  you  send  for  him  he  cannot  do  so. 
The  grey  is  greatly  improved  since  you  bought  him. 
I  know  where  there  is  a  grand  horse  to  be  sold,  be 
longing  to  an  old  gentleman,  who  is  now  in  bad  health, 
&c.''    The  rest  of  the  letter  did  not  refer  to  the  case. 

Defendant  to  Lett,  May  25th. 
"  Dear  Sir. — I  am  this  morning  in  receipt  of  yours 
of  the  22nd  inst.  On  my  return  from  Kilkenny  and 
Castledermot  fair,  I  am  leaving  for  Rugby  fair  in 
Staffordshire,  and  I  wont  be  back  till  Saturday  eight 
days.  If  there  is  anythiug  of  any  use  then  in  Wex- 
ford Pll  come  down  for  Whitney ;  and  you  may  blame 
yourselves:  if  you  had  made  up  your  miud,  and  giveu 
your  horse  in  time,  he  could  have  been  taken  and  paid 
for  at  once;  and  I  dont  think  him  worth  bothering 
About." 

Mr.  Corcoran,  Plaintiff's  attorney,  to  Defendant, 
May  30th. 

"  Sir. — I  am  instructed  by  Mr.  John  Whitney  of 
Honeytucker,  to  inform  yon  that  if  yon  do  not  send 
for  the  horse  purchased  by  you  on  the  25 tb  April 
last,  on  or  before  Saturday  next,  he  will  pnt  the  horse 
to  livery  forthwith,  and  charge  yon  with  costs  ot 
jame,  and  take  such  proceedings  for  the  recovery  of 


the  price  agreed  on,  and  for  any  loss  he  may  sustain 
as  he  may  fa  advised." 

Defendant  to  Plaintiff's  attorney,  June  1st. 

«  Sir. — I  am  this  day  on  my  return  home  in  receipt 
of  yours,  and  in  reply  I  bought  no  horse  from  Mr. 
John  Whitney.  A  man  of  the  name  of  Mr.  George 
Lett  took  me  to  see  a  white  horse,  and  I  offered  for 
him.  Ho  did  not  consent  to  take  it  till  within  20 
minutes  of  the  train  starting,  when  it  could  not  be 
loaded;  and  I  could  have  sent  for  the  horse  since,  bat 
I  am  told  by  a  very  good  judge  that  Mr.  Whitney 
was  selling  the  horse,  and  that  he  is  unsound.  I  am 
coming  to  the  Co.  Wexford  next  week,  and  will  look 
at  the  horse.  If  I  think  he  is  sound  I  will  take  him 
if  I  get  him." 

Nathan  Glass,  the  defendant  examined — He  de- 
posed to  the  occurrence  before  and  at  the  railway 
station  as  given  in  evidence  by  Lett,  in  fact  there  was 
no  controversy  as  to  the  facts  in  any  part  of  the  case. 
On  cross-examination  he  admitted — "  When  I  wrote 
the  letter  of  April  26th,  I  thought  I  had  bought  the 
horse.  When  I  wrote  the  letter  of  May  2nd,  I  knew 
I  had  bought  the  horse.'' 

The  learned  judge  left  to  the  jury  the  question  as 
to  whether  there  had  been  an  acceptance  of  the 
horse  to  satisfy  the  Statute  of  Frauds  by  defendant* 
and  they  having  found  for  plaintiff  on  the  first 
count  for  £38,  he  reserved  liberty  for  defendant  (o» 
move  the  Court  to  change  such  verdict  into  a  non- 
suit or  a  verdict  for  the  defendant  in  case  the  Court 
were  of  opinion  that  the  judge  should  have  non-suited 
plaintiff  or  directed  a  verdict  for  defendant.  His 
lordship  stated  that  he  was  not  satisfied  with  the 
finding  of  the  jury  on  the  first  count,  and  that  iu  bis 
opinion  they  ought  to  have  found  for  defendant 

Hemphill,  Q.C.,  (with  him  Ryan)  for  plaintiff,  now 
showed  cause  against  the  conditional  order  granted  in 
pursuance  of  the  leave  reserved. — There  was  ample 
evidence  that  defendant  had  pleuty  of  time  to  examine 
his  purchase,  so  that  this  case  cannot  come  within 
those  where  it  has  been  held  that  unless  a  purchaser 
has  had  au  opportunity  of  examining  his  purchase, 
he  should  not  be  held  to  be  bound  by  the  contract. 
At  the  railway  station,  Lett  became  defendant's  ser- 
vant or  agent  to  keep  defendant's  horse  for  him. — 
Hodgison  v.  Le  Bret  (1  Camp.  233);  Anderson  v* 
Scott  (1  Camp.  235,  »);  Elmore  v.  Stone  (1  Taunt. 
458);  Chaplin  v.  Rogers  (1  East  192);  Bletikinsop 
v.  Clayton  (7  Taunt.  597);  Parker  v.  Watlis  (5  E. 
&  B.  21);  Marvin  v.  WaUis  (6  E.  &  B.  726);  Mor- 
ton v.  Tibbett  (15  Q.B.  n.s.,  428);  Clark  v.  Wright 
(11  Ir.  C.  L,  402);  Castle  v.  Sworder  (6  H.  &  N., 
828);  DodsUy  v.  Varley  (12  A.  &  E.  632).  Both 
Carter  v.  Toussaint  (5  B.  &  Al.  855)  and  Tempest 
v.  Fitzgerald  (3  B.  &  AL  680)  will  be  relied  on  by 
defendant,  but  they  cannot  advance  his  case;  the 
former  was  disapproved  of  by  Cockbuin,  C.J.,  in  these 
words — •*  Carter  v.  Townssaint  always  appeared  to 
me  to  be  a  startling  case."  The  acceptance  required 
by  the  Statute  may  be  either  contemporaneously  with 
the  bargaining  of  the  parties  or  subsequently. — Cusach 
v.  Robinson  (1  Best.  &  Smith,  299);  Jacobs  v. 
Latour  (2  Moo.  &  Pay.  201);  Currie  v.  Anderson 
(2  E.  &  E.  592);  Edan  v.  Dudfidd{\  Q.B.,  302) u 
Gibson  v.  Holland  (1  Law  R.,  C.P.  1);  Bai'ey  >v 
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Sweetmg  (9  C.R,  H.&,  843);  Valpy  r.  Gibson  (4 
C.B.  837);  Bushel  y.  Wheeler  (15  Q.B.,  442,  *.); 
Tfiv^  ▼.  Perdval  (8  Law  J.,  n.s.  Q.B.,  258.) 

Walshe,  Q.0.f  (with  him  jftrfsanf  Armstrong) 
contra  for  defendant  in  support  of  the  conditional 
Older — Unless  the  vendor's  lien  is  parted  with  there 
is  no  delivery  under  the  Statute;  and  here  it  cannot 
be  said  that  the  vendor's  right  was  gone, — Kealy  v. 
Tenant  (13  Ir.  0.  L.  394);  Tempest  v.  Fitzgerald  (3 
B.  &A1.  680);  Carter  v.  Toussednt  (5  B.  &  Al. 
855);  Bill  v.  Bament  (9  M.  &  W.  36);  Ifo/ms*  ▼. 
JBoskms  (9  Exch.  753);  4*fey  v.  Emery  (4  M.  ft 
&  262);  Cawthra  ▼.  £iftat  (3  F.  ft  F.  850);  Bor- 
ne* v.  J?We3f  (11  Law  T„  N.S.,  107) ;  Smith  v.  JJa* 
«m  (34  Law  J.  Q.B.,  145). 

Ryan  in  reply. — The  direction  by  defendant  to 
plaintiff  to  have  the  horse  shod,  shows  that  defendant 
exercised  his  power  of  ownership  over  the  animal 
The  transaction  was  complete  previous  to  the  repudia- 
tion subsequently9  and  could  net  be  affected  by  it. 

Cur.adv.vulL 

Jam  31*.— The  unanimous  decision  of  the  Court 
was  given  by 

Pioot,  G.B. — The  law  is  quite  clear  in  cases  such 
as  the  present,  the  application  somewhat  difficult 
[His  lordship  referred  to  the  facts  and  decisions  in 
the  several  cases  cited  in  the  argument,  and  proceeded 
as  follows.]     I  have  referred  to  these  cases  in  some 
of  which  on  very  similar  facts  the  decision  was  one 
way,  and  in  others  the  contrary,  to  shew  how  difficult 
it  is  to  decide  a  case  like  the  present  by  the  authori- 
ties.   It  was  urged  by  defendant's  counsel  that  where 
the  right  of  lien  continues  there  can  have  been  no 
change  in  the  possession.    A  better  criterion  is  given 
in  Parker  v.  WaUis,  via.,  that  the  purchaser  (in  order 
to  accept  under  the  Statute)  must  do  something  to 
indicate  that  he  has  taken  possession  of  the  article: 
he  must  do  something  which  would  be  justifiable  only 
on  the  ground  that  he  was  the  possessor  of  the  article 
and  not  otherwise.    As  to  the  transaction  at  the  rail- 
way station,  it  is  impossible  to  treat  defendant  as  then 
accepting  the  horse.     Lett,  as  plaintiff's  agent,  took 
the  animal  to  the  station,  intending  to  keep  posses- 
sion of  him  until  paid  the  purchase  money,  he  then 
took  him  away  as  he  was  not  paid,  defendant  being 
unable  to  take  the  horse  as  there  was  no  room  in  the 
train.    The  next  matter  to  be  considered  is  the  cor- 
respondence.   The  letter  most  relied  on  by  plaintiff's 
counsel  is  that  of  April  26th.     But  I  think  there  was 
no  evidence  that  plaintiff  ever  acceded  to  the  contents 
of  that  letter;  there  was  even  no  evidence  that  the 
horse  was  shod.      The  plaintiff's  whole  conduct  was 
consistent  with  his  being  an  unpaid  vendor.      The 
subsequent  letters  amount  to  nothing  more  than  a 
desire  on  plaintiff's  part  that  defendant  should  take 
the  horse,    and  excuses  made   by  the  defendant. 
Plaintiff  speaks  of  his  wishing  to  know  what  day 
defendant  would  send  for  the  horse,  lest  he  might  be 
riding  him  and  absent  from  home.      That  letter  is 
equivocal,  for  plaintiff  may  have  meant  either  that  he 
was  giving  the  horse  moderate  and  beneficial  exercise, 
or  else  that  he  was  using  him  as  his  own  property. 
Bat  it  is  not  necessary  to  refer  to  that  letter.      Now 


comes  the  interview  of  June  10th;  defendant  came  to 
plaintiff's  house,  and  I  asked  to  see  the  horse  with  an 
unjustifiable  statement  as  to  his  being  unsound,  and 
saying  that  he  would  not  take  him  unless  be  was 
sound.  Plaintiff  answers  him,  "I  will  not  let  yon 
see  the  horse  unless  you  toll  me  who  told  you  he  was 
unsound."  That  was  an  unequivocal  act  of  owner- 
ship exercised  by  plaintiff.  We  think  there  was  no 
evidence  of  acceptance  to  go  to  the  jury,  and  that 
therefore  the  verdict  must  be  entered  for  defendant 
with  costs. 


Court  of  Cftaiuerp. 

B«partad  by  OUtw  J.  Baxfce,  E«t,  BanitftMA-Law. 

Johnson  v.  Grat. — June  9, 12,  13, 1865;  Jan., 
23,  1866. 

Bankers — Trust  moneys— Breach  of  trust 

Where  moneys  clothed  with  trusts  were  lodged  by  a 
trustee  in  his  banker's  hands,  and  where  such  banker 
was  fully  aware  that  said  moneys  were  trust  mo- 
neys, and  where  trustee  afterwards  withdrew  said 
moneys  from  said  banker's  hands  for  the  purpose 
of  applying  same  to  purposes  foreign  from  the 
trusts,  and  in  breach  thereof— Held,  that  the  bankers* 
by  paying  out  same,  (they  having  knowledge  of  the 
breach),  became  participators  in  the  breach  of  the 
trust,  and  were  decreed  m  a  suit  against  them  by 
the  cestui  que  trusts  to  replace  the  funds  so  paid 
away  by  them. 

This  was  a  cause  petition  filed  by  George  Joseph 
Johnson,  the  petitioner,  against  Robert  Gray,  John 
T.  Gray,  of  College-green,  in  the  city  of  Dublin, 
bankers,  and    Ellen    Johnson,   respondents.      The 
petition  prayed  that  a  certain  sum  of  £1196  14s.  6d.' 
might  be  declared  to  be  the  assets  of  Thomas  John- 
son, deceased,  and  that  the   respondents,   Robert 
Gray  and  John  T.  Gray,  be  ordered  to  replace  and 
make  good  said  sum  to  the  estate  of  the  said  testator; 
and  also  that  the  trusts  of  the  testator's  will  be  car* 
ried  into  effect;  and  that  said  sum  of  £1196  14s. 
6d.  might  be  applied  under  said  will  in  due  course 
of  administration. — The  material  facts  of  this  case,  as 
disclosed  on  the  face  of  the  petition,  are  as  follows:— 
Thomas  Johnson,  of  Upper  Sackville-street,  in  the 
city  of  Dublin,  was  at  the  time  of  his  death,  which 
happened  on  the  29th  of  June,  1859,  possessed  of 
four  policies  of  insurance  effected  by  him  upon  his 
own  life  for  a  sum  of  £4000,  subject  to  certain 
claims  of  the  insurance  company.    That  for  several 
years  previous  to  his  death  said  Thomas  Johnson  car- 
ried on  the  business  of  a  silk  mercer  in  partnership 
1  with  his  son-in-law,  Samuel  Mayston,  under  the  style 
of  Johnson  and  Mayston.    That  from  the  commence* 


83 


THE  IRISH  JURIST; 


stent  of  said  partnership,  and  np  to  Thomas  John- 
son's death,  the  said  firm  of  Johnson  and  Mayston 
dealt  exclusively  with  the  respondents  as  their  bankers* 
That  in  the  course  of  their  dealings  with  Robert  Gray 
and  Co*  the  said  finn  became  indebted  to  said  bankers, 
the  respondents,  in  considerable  sums  of  money,  to  so* 
cure  which  sums  so  due,  and  also  any  farther  sons  of 
money  that  might,  thereafter  shonld  or  might,  accrue 
doe,  Thomas  Johnson  deposited  with  the  said  Grays 
the  said  four  policies  of  insurance.  The  petition  thin 
stated  that  Thomas  Johnson  made  his  will  on  the 
30th  of  April,  1859;  that  will  is  as  follows:— "  I 
give  and  bequeath  to  my  dear  wife,  Ellen  Johnson, 
Otherwise  Rees,  all  my  right,  title,  and  interest  in  and 
to  my  premises  known  as  No.  14  Upper  Sackville- 
street,  in  the  city  of  Dublin,  in  which  I  now  carry  on 
business,  in  partnership  with  Mr.  Samuel  Mayston, 
with  all  my  other  property,  of  every  nature  and  kind 
wheresoever  which  I  now  am,  or  may,  or  may  here- 
after become  possessed  of  or  entitled  to,  to  be  divided 
amongst  my  children  or  grandchildren  at  her  death, 
or  sooner  if  she  think  fit,  as  to  her  may  seem  most 
for  their  advantage;  and  I  appoint  my  dear  wife  sole 
executor  of  this  mv  will,  in  witness*"  &c  Said 
Thomas  Johnson  died  en  the  29th  of  June,  1859, 
and  probate  was  granted  on  the  6th  of  August  fol- 
lowing to  said  Ellen  Johnson.  At  his  death  Thomas 
Johnson  left  four  children,  namely— George  Joseph 
(petitioner),  Henry,  Anne  Mayston,  otherwise  John* 
jton,  since  deceased,  wife  of  said  Samuel  Uayston, 
and  Alice,  wife  pf  Richard  Wfton.  The  petition  then 
stated  that  immediately  after  the  death  pf  Thomas 
Johnson,  Ellon,  his  widow,  entered  into  partnership 
with  said  Samuel  Mavston,  and  jointly  with  him  con- 
tinned  (to  carry  on  said  business  of  silk  mercers  under 
ftp  fynner  name,  style,  and  firm  of  Johnson  and  May- 
tton;  and  said  new  firm  continued  from  the  time  of 
Us  formation  to  deal  with  said  respondents  aa  their 
bankers,  After  proving  said  will,  respondent,  Ellen 
Johnson,  at  the  request  of  the  Grays,  to  enable  them 
to  obtain  payment  from  the  insurance  company  of  the 
amount  due  on  the  policies,  banded  over  the  probate 
pf  the  will,  together  with  a  receipt  signed  hy  her  for 
t))e  sum  of  £3683  69*  8d*  the  amount  so  due  upon 
foot  of  said  four  policies ;  and  the  said  Ellen  John- 
son thereupon  received  from  (he  said  Grays  the  fol- 
lowing letter r-~"  3?  College-green,  Sept,  9,  1859. 
Madam, — To  enable  me  to  receive  the  amount  yon 
have  this  day  at  my  request  signed  as  his  executrix 
for  the  sun;  of  €3683  6s.  8d-  payable  to  ypu  on  the 
fralicies  with  the  United  Kingdom.  Assurance  Co.  on 
the  life  of  your  late  huaband,  Mr.  T.  Johnson,  out  of 
wbioh  sum  I  am  to.  retain  tbe  amount  due  to  me  at 
fpot  pf  my  account  with  Johnson  sod  Mayston  on 
the  23rd  October  next,  and  I  undertake  to  pay  over 
|o  yon  the  balance  of  said  insurance  money,--* Yours* 
ftp.,  Pobhp  Qjuy  $  Co,"  That  said  insuraace  com* 
pany  in  due  time  paid  aaid  eum  to  Robert  Gray  $  Co, 
Who,  then  retained  thereout  the  aum  due  tp  them, 
yit«  £2*86  12s,  26^  leaving  a  balance  of  £l|$G 
34<U  Qd^  which  last  mentioned  sum  petitioner*  row 
Wfeinjtted  was  i  part  pf  the.  a&seta  of  Thorna*  John* 
AP*,  and  as  suoh  were  aehject  to  the  provisions  and 
truate  pf  his  wffl,  and  of  all  of  which,  petitioners 
Charged  thftt  mi  Qray  and  Go,  had  full  notice  pre- 


vious to  receiving  said  sum  from  the  insurance  com- 
pany. The  petition  then  proceeded  to  state  the  breach 
of  trust,  for  which  the  present  petition  was  filed,  was 
as  follows:— On  the  21st  of  October,  the  day  upon 
which  the  Grays  received  the  said  monies  from  the  insu- 
rance company,  they  made  oat  their  accounts  with  the 
new  firm  of  Johnson  and  Mayston;  and  the  sum  of 
the  debts  of  the  old  firm  and  the  new  equalled  £229 
9s.  3d.  (which  sum  exceeded  the  amount  dae  by 
Thomas  Johnson  and  Co.  to  Gray  and  Go.  at  the 
date  of  Thomas  Johnson's  death),  leaving  a  balance 
in  Gray  and  Go's  hand*  of  £653  17s.  6d.  On  ths> 
Oth  of  November  following  a  cheque  was  made  oat  by 
the  said  Grays,  the  respondents,  but  in  whose  favor 
the  petitioners  were  unable  to  state;  but  on  the  same 
day  the  said  cheque  was  placed  by  said  Grays  to  the 
credit  of  the  new  firm  of  Johnson  and  Mayston  in  their 
accounts  as  bankers  of  the  said  new  firm*  And  peti- 
tioners charged  that  the  paid  £853  17s.  5d.  was  after- 
wards applied  in  liquidation  of  debts  contracted  by  die 
new  firm  with  the  said  Robert  and  John  Gray,  and  that 
such  application  was  a  breach  of  trust  on  the  part  of 
the  respondent,  Ellen  Johnson ;  and  that  Robert 
Gray  and  John  Gray  had  full  notice  of  the  breach  of 
trust,  and  participated  therein.  That  petitioner  never 
received  any  assets  of  his  said  father;  and  that  ever 
since  his  death  until  immediately  before  filing  the 
cense  petition,  he  bad  been  absent  from  Ireland,  being 
a  sea-faring  man;  and  that  on  the^Bth  of  September, 
1964^  he  applied  to  Messrs.  Robert  Gray  and  John 
Gray  to  reinstate  and  make  good  the  sum  of  £1 196 
14a.  fii  This  application  was  left  unanswered  by 
said  Grays,  and  they  had  not  reinstated  the  said  mo* 
njes*  The  case  made  by  the  respondent  was  first  an 
absence  of  notice;  secondly,  even  supposing  they  had 
notice  that  trusts  were  fastened  on  the  said  aum  of 
41196  14s.  6<L,  yet,  even  so,  that  according  to  the 
law  and  the  recognised  and  established  customs  of 
beakers,  the  respondents  (the  Grays)  were  not  under 
any  obligation  of  taking  any  notice  of  trusts  (if  any) 
affecting  sums  of  money  lodged  with  them  as  bankera 
in  the  usual  course  of  business. 

The  Sohcitor-Qtnval  (SuUivan\  with  PureeU, 
Q,G„  appeared  for  the  petitioner.— The  respondents* 
the  bankers  are  liable  because  they  acquiesced  in  the 
breach  of  trust  by  Mrs*  Johnson — M'Leod  v.  Dnm* 
mow}  (17  Yes.  170),  There  is  no  primary  liability  ;u 
respect  of  breaches  of  trusts;  all  parties  to  a  breach  of 
trust  are  equally  liable —  Wileon  v,  Moore  (1  Mylne  & 
Keene,  127);  K«w*  v.  Robert*  (4  Mad.  351).  The, 
next  case  bears  especially  on  bankers — Bodenham  t, 
ffoekene  (21  L.  J.  n.  s.  864;  a.  a  2  De  Ge*»  M'N. 
*  G.  903);  In  re  Jokneton'e  *taU  (15  Ir.  Ch.  Rep* 
261);  PanneU  v.  Burty  (2  Qott.  241);  Walker  ▼, 
Ttylor  (8  Jur.  N.  S.  681). 

Tfo  Attarnty-Qewol  (£a«w>»),  Kgrren*  Q.C., 
and  Byrne,  appeared  for  the  respondents,  the  Gray* 
^ This  is  a  highly  important  case  to  the  public,  af* 
fecting,  as  it  does,  the  liability  of  bankers*  The 
Messrs,  Gray  had  no  power  on  earth  to  do  anything 
elsp  in  this,  matter  than  to  pay  across  the  conn* 
$er  tb*  cheque  that  was  presented  to  thenu  It 
would  he  unwarrantable  for  them  to  do  anything  els* 
than  to  honour  the  pheque,  the  sum  being  lodged  to 
the  credit  of  the  firm  who  presented  the  cheque.  Ttoa 
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c^ponflcmt*'  witti  ,fafl  ftAoW!fea,$  on3  $trt  of  tofe 
M^Mir  thai  <fh*  stoc*  Wis '  pStf  of  tte'  tSl& 
tforV  asstts.    \v*eif,  hi'  the.  ca$  be*>re'  as;  no  doiibi 

3[rs:  JohM&l.  that  is:;  Ae  firtn  of  Jdhnsoh  Aft 
avftbii;  *aS  &e  pjffty,  or  rata'er  (KS  parties,  *tfH 
^fira  to  be  b'eiietfeed  hi  thfe  Dfeacn  of  trust  fii  hanaiitjtf 
the  sttm' which >^  so' clotted  witfi  a  trtat  \  bat  the/e  if 
uo  fefmiflrV  liaWhtj  ]u  reSp'^  of  b<reaiin^6irt1fds6— fift 
Whbqvet1  tnW  flit  fe  ro  «  breadh  of  Irost,  are  eijuartf 
tratilel  Weft,  that  case  wa£  aftef^rAi  coiifirmerf  off 
appeal  reported  page  337  in  the  same  volume  of 
Mylne  and  Keene.  This  case,  however,  it  is  said,  is 
not  a  case  as  regards  backers*  bat  it  makes,  in  the 
eye  of  a  Court  of  Equity,  no  difference  whether  he  be 
banker  or  agent,  if  a  breach  of  trust  be  committed, 
and  if  he  be  a  party  thereto  with  knowledge  of  the 
breach  of  trast^ancf  after  atf  jh9  argu/nentgjn  this 
case  it  comes  round  to  this — was  there  or  was  there  * 
not  knowledge  by  Gray  of  the  DroaftK  of  trtfst  bf  Mrs. 

Johnson,  apd  ^aa^  he^^?.  *&$?  PfK  he  w 
transferred  was  trust  money.     There  is  however  a 
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case  of  bankers.— ParneU  v.  Hurley  (2  Coll  241). 
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^fitA  B.  hi  s^ttifig  oTfe  detfr  a^klflsf  the'  d^fibf  Which 
is  dorfe'  Wfthbtlt  Cs  consent."  Clin  it  be'  a1  qttes^on  in 
*raity  Wheehet  tfadU  a  ttaAhaciftin  ct&  s^»d?n  Now 
I  <jafi  otmceW  iTothiO^  tiiM  \m  m  ckiti  D^rt  as 
fUktn  ttikt  pat  by  tUe  Vice*-  Chffi&llor.  Tfiere  id  also 
a  etise  dBCicM  by  Lbr^  Jniti^e  Knt£ht  Bhfce—fio- 
J6nAai9  v.  Hosktns  (2  De  Qex  MCN.  &  Gord.  903). 
lm  ig  a  &se  enttpf  to  ^  ^  reject,  ft  Wil 
Ifi  ip'peal  fr.oai  tbi  declsfon  of  Vrde-btiancellor  Kin-" 
der1s%  TUdfe  &  i£M  of  'dfr  estate  >ho  ^ad  h^ 
olrvn  private1  account  ax  nts  b&nkera;  opened  another 
aicoant  Witft  his  said  bknfors  under  the  nameof  Cn'^ 
estates  over  #hicn  he  wfts  appoib^ei  agent,  and  for 
ttie  purjpo's'e  0^  placing  to  the  credil  thereof  shcli 
dittos1  as  lib  might  receive1  ih  respect  of  tne  fents 
atid  profits  of  the  estate,  arid,  the  Ranter  was' 
inforifibd  that  .those  rents  tfouTd  be  j^kid  in  to  (hat 
a'ccoiitlt  Wd  im  in  fact  Mj  beTon^ed  &  the  owner 
dfAeestale.  Well,  ttii  ifecllvSahfn  <frew ^  a'  c%ue* 
on  ttat  accoant,  aiid  he  pWf  Ine  nionev  Into  his^owii 
private  iefcoant;  the  agedt  ^rasin  insolvent  cirodm- 
sfttlby;  atjd  hM  thfe  dtagoyery  of  the  transaction  a 
3(tf  Wff  fclea  alaMi  the  baf  k  paying  thai  tfc&  ^rajT 
retf  ittuSulenr  and  void 
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the  bankers  might  be  ordered  to  make  good  that 
amount,  and  it  was  held  by  the  Vice-chancellor,  and 
afterwards  affirmed  on  appeal  by  Lord  Cranworth  and 
Lord  Justice  Knight  Bruce  that  the  bankers  were  lia- 
ble to  repay  the  amount  to  the  owner  of  the  estate. 
Well,  I  then  am  of  opinion  that  bankers  stand  in  no 
higher  position  than  any  other  person,  and  if  they  pa^ 
money  with  the  knowledge  that  what  they  pay  is 
trust  money,  they  are  responsible,  and  that  being  so, 
I  shall  decree  that  the  respondents,  the  Grays,  do  re- 
place those  moneys  which  they  have  paid  out  with  the 
foil  knowledge  of  the  breach  of  trust  by  Mrs.  John- 
ton.  I  shall,  however,  direct  the  interest  of  those 
moneys  to  be  paid  to  the  Messrs.  Gray  during  the 
Efe  of  Mrs.  Johnson,  and  I  shall  secure  the  moneys 
for  the  benefit  of  the  children  of  the  late  Mr.  John- 
son, to  be  paid  upon  the  death  of  Mrs.  Johnson  in 
the  manner  provided  by  Mr.  Johnson's  will.  The 
respondents,  the  Grays,  must  pay  the  costs  of  this 
suit. 


Court  of  dntni'0  2tettt$* 

Imported  by  WUUam  Woodlook,  Eiq.  B«nistar*t»Law. 

[Before  Lepbot,  0.  J.,  and  O'Brien,  J.] 

Chaloneb  v.  Brouohton. — Jan.  20,  22,  26. 

Covenant  to  keep  premises  in  repair— Obligation  to 
rebuild* 

To  an  action  for  breach  of  a  covenant  to  repair  and 
keep  m  repair  certain  premises,  the  defendant 
pleaded  performance  of  the  covenant.  The  jury 
on  the  trialfound,  first,  that  the  premises  were  not 
m  repair  at  the  commencement  of  the  action,  and, 
secondly,  that  having  regard  to  the  state  of  the  pre- 
mises when  demised  to  the  defendant,  they  could  not 
have  been  repaired  and  kept  in  repair  without  hav- 
ing been  rebuilt.  Held*  that  the  covenant  could  not 
be  held  to  impose  an  obligation  to  rebuild  upon  the 
defendant,  and  therefore,  that  on  these  findings 
he  was  entitled  to  have  a  verdict  entered  for  him. 

This  was  a  motion  to  show  cause  against  a  conditional 
order  of  the  4th  November,  1865,  whereby  it  was 
ordered  that  the  verdict  had  for  the  plaintiff  at  the 
then  last  assizes  for  the  County  of  Meath  before  the 
Right  Honourable  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  should  be  turned  into  a  verdict  for  the  de- 
fendant pursuant  to  leave  reserved.  The  action  was 
brought  by  the  plaintiff  against  the  defendant  for  an 
alleged  breach  of  a  covenant  contained  in  a  demise  of 
the  lands  of  Lower  Rathenree,  bearing  dato  the  9th 
December,  1853.  The  summons  and  plaint  contained 
a  count  setting  out  the  said  indenture  of  lease,  and 
the  covenant,  which  was  in  the  words  following,  that 
is  to  say,  "  that  defendant,  his  executors,  administra- 
tors, and  licensed  assigns,  should  from  time  to  time, 
and  at  all  times  during  the  continuance  of  the  said 
demise,  well  and  sufficiently  repair,  uphold,  preserve, 


maintain,  and  keep  the  premises  thereby  demised  and 
every  part  thereof,  and  all  houses,  buildings,  orchards, 
gardens,  inclosures,  hedges,  ditches,  fences,  and  other 
improvements  which  then  were  or  thereafter  might  be 
in  or  upon  the  said  lands,  6Vc  in  good  and  sufficient 
tenantable  order,  repair,  and  condition.*'  The  defen- 
dant pleaded  performance  in  the  language  of  the  co- 
venant, and  the  issue  to  be  tried  by  the  jury  was— 
"  Did  the  defendant  at  all  times  during  the  said  term, 
well  and  sufficiently  repair,  uphold,  maintain,  and  keep 
the  premises  in  plaint  mentioned,  and  all  houses, 
buildings,  orchards,  gardens,  inclosures,  hedges, 
ditches,  fences,  drains,  and  other  improvements 
thereon,  in  good  and  sufficient  tenantable  order,  re- 
pair, and  condition,  according  to  the  form  and  tenor 
of  the  covenant  in  said  plaint  mentioned,  as  in  said 
defence  alleged?"  At  the  trial  the  following  facts 
appeared,  as  stated  in  the  report  of  the  learned  Chief 
Justice.  The  lease  which  contained  the  covenant 
was  still  subsisting.  The  demised  premises  consisted 
of  a  dwelling-house,  extensive  out-offices,  and  a 
farm  of  considerable  extent.  The  plaintiff  originally 
complained  of  several  breaches  of  the  covenant  in 
question,  but  at  the  trial  relied  altogether  on  some  of 
the  offices  being  out  of  repair.  It  appeared  that  the 
bouse  and  offices,  when  demised,  were  very  old,  the 
offices  thatched:  and  what  the  plaintiff  principally  re- 
lied on  was  one  large  out-house  called  "  the  Bullock- 
house,"  being  in  a  state  of  ruin,  the  roof  fallen  in.  The 
defendant's  case  was,  that  the  state  of  the  premises  at 
the  time  of  the  execution  of  the  lease  was  such  that  it 
was  impossible  to  keep  them  in  repair  without  rebuild- 
ing them;  that  he  had  repaired  them  as  far  as  prac- 
ticable, and  that  ultimately  they  fell  from  decay  which 
no  repairing  would  have  obviated.  At  the  close  of 
the  case  on  both  sides,  two  questions  were  discussed 
by  the  counsel;  first,  whether  the  impossibility  to 
repair  without  rebuilding,  was  at  all  a  defence,  and,  if 
it  were,  whether  it  should  not  have  been  specially 
pleaded:  second,  what  was  the  proper  criterion  of 
damages,  the  lease  not  having  expired,  and  the  defen- 
dant being  .liable  to  a  further  action  at  the  termination 
of  the  lease.  The  Chief  Justice  was  of  opinion  that 
the  proper  estimate  of  damages  was  not  what  it  would 
take  to  put  the  offices  in  repair,  but  the  depreciation 
in  the  value  of  the  landlord's  reversionary  interest  if 
now  to  be  sold.  Both  parties  acquiesced  in  this,  and 
with  their  assent  the  Chief  Justice  left  the  following 
three  questions  to  the  jury: — 

1.  Were  the  premises  in  repair  according  to  the 
terms  of  the  covenant  at  the  commencement  of  the 
action? 

The  jury,  under  the  Chief  Justice's  direction,  found 
they  were  not. 

2.  Whether,  having  regard  to  the  state  of  the 
premises  when  demised  to  the  defendant,  they  could 
have  been  repaired,  and  kept  in  repair  without  having 
been  rebuilt? 

The  jury  found  they  could  not. 

3.  To  what  amount  was  the  value  of  the  plaintiff's 
reversionary  interest  in  the  premises  diminished  by 
reason  of  the  premises  being  out  of  repair? 

The  jury  found  that  the  value  of  the  plaintHFa 
reversionary  interest  was  not  diminished,  being  of  opi- 
nion that  the  offices  were  useless. 
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On  these  findings  the  defendant's  counsel  contended 
that  he  wis  entitled  to  have  the  verdict  entered  for 
him.  The  Chief  Justice  thought  it  right  to  direct  a 
Terdict  for  the  plaintiff  with  nominal  damages,  six- 
pence, reserving  liberty  for  the  defendant  to  move  to 
have  the  verdict  entered  for  him,  if^under  the  circum- 
stances, the  Chief  Justice  should  have  so  directed.  A 
conditional  order  having,  as  stated,  been  obtained  in 
pursuance  of  the  leave  reserved,  cause  was  now  shown 
against  it  by 

BatUrsby,  Q.C.,  (with  him  Polks,  Q.C.,  and 
Dames)  for  the  plaintiff — The  party  is  bound  to  per- 
form his  covenant,  and  according  to  the  authorities  if 
he  gets  a  house  which  is  not  in  repair,  he  must  put  it 
Into  repair  in  order  to  keep  his  covenant —  Woolcock 
v.  Dew  (1  F.  6  F.  337).  That  has  been  upheld  in 
this  country.— Haddock  v.  Mallett  (11  Ir.  C.  L.  R. 
173).  Other  important  cases  upon  the  same  princi- 
ple are,  Elliott  ▼.  Watkms  (1  Jo.  308);  Payne*. 
Home  (16  M.  &  W.  341).  The  plaintiff  has  sus- 
tained some  damage. — Feue  v.  Thomson  (1  Taunt. 
121)  MartetH  v.  Williams  (1  B.  &  Aid.  415).  The 
fact  of  the  premises  being  out  of  repair  at  the  date  of 
the  demise  is  therefore  no  excuse  for  the  defendant's 
non-performance  of  his  covenant.  The  jury  have 
found  that  the  covenant  was  broken,  and  upon  that 
finding  the  plaintiff  is  entitled  to  a  verdict  At  all 
events,  upon  the  pleadings  here  the  defence  sought  to 
be  set  up  by  the  defendant  is  not  open  to  him. 

Sidney,  Q.O,  and  Butt,  Q.O,  (with  them  CPDris- 
coU)  for  the  defendant — Maddock  v.  Mallett,  cited 
on  the  other  side,  does  not  apply  here  at  all.  That 
was  a  case  of  voluntary  waste,  and  the  question  turned 
chiefly  on  the  Statute  of  Limitations.  Neither,  in 
Payne  v.  Haine,  was  the  question  the  same  as  that  in 
the  present  case.  Outteridge  v.  Munyard  (1  M.  & 
Rob,  334)  is  a  direct  authority  for  the  defendant,  and 
shews  that  the  covenant  did  not  bind  him  to  the  ex- 
tent of  forcing  him  to  rebuild.  So,  Harris  v.  Jones 
(1  M.  &  Rob.  173);  Schroder  r.  Ward  (13  C.  B„ 
v.  e.  410).  The  same  principle,  namely,  that  a  co- 
venant to  keep  in  repair  cannot  have  the  effect  of 
compelling  the  covenantor  to  rebuild  premises  which 
were  ruinous  at  the  date  of  the  demise,  and  that  the 
covenant  is  not  broken  by  reason  of  the  natural  ope- 
ration of  the  elements,  appears  in  Stanley  v.  Towgood 
(3  Bingh.  N.  C.  4);  Mantz  v.  Qoring  (4  Bingh.  N. 
0.  452);  Year  Book,  10  Hen.  VIL;  Sheppard's 
Touchstone,  p.  169;  Burdett  v.  Withers  (7  Ad.  & 
Ell.  136);  1  Furlong's  Landl.  ATen.  490;  Gibbons 
on  Dilapidations,  p.  56.  The  question  is  properly 
raised  on  the  pleadings.  Any  special  plea  to  raise 
the  issue  must  have  been  in  the  form  of  a  plea  in  con- 
fession and  avoidance,  and  would  have  been  bad. 

Pattes,  Q.C.,  replied. 

Our,  adv.  vulu 

Jan.  26. — Lkfrot,  C.  J. — This  is  an  action  of 
covenant  for  not  keeping  in  repair  certain  premises. 
The  case  was  tried  before  the  Lord  Chief  Justice  of 
the  Common  Pleas,  who  left  certain  issues,  by  consent 
of  the  parties,  to  the  jury,  and  on  the  finding  of  those 
issues  the  defendant  insisted  for  a  verdict  in  his  fa- 
vour, but  the  Chief  Justice  was  of  opinion  that  on  the 
findings  he  should  direct  a  verdict  for  the  plaintiff, 


with  liberty  for  the  defendant  to  come  to  the  Court, 
and  ask  to  have  a  verdict  entered  for  him.  We  are 
of  opinion  that  the  verdict  should  be  entered  for  the 
defendant,  that  the  verdict  fer  the  plaintiff  should  be 
changed  into  a  verdict  generally  for  the  defendant. 
The  premises  were  of  a  very  miscellaneous  kind.  There 
was  a  house,  a  dwelling-house,  with  a  variety  of 
offices.  There  were  other  premises  that  might  come 
within  the  description  as  to  which  no  question  arises; 
but  with  respect  to  the  subject-matter  of  this  action, 
the  part  of  the  premises  which  constituted  the  material 
subject  of  inquiry  with  respect  to  the  performance  of 
the  covenant  to  repair,  was  a  large  building  called  "  the 
bullock-house."  The  fate  of  that  house,  the  fact  of 
that  house  having  fallen  in)  that  is  what  1  may  call 
having  died  a  natural  death,  is  what  gave  occasion  to 
this  action  being  brought.  It  is  not  a  case  of  non- 
performance of  a  covenant  to  give  up  in  repair  at  the 
expiration  of  a  lease,  but  the  action  is  brought  pend- 
ing the  lease,  for  not  having  repaired  or  kept  in  repair 
that  part  of  the  premises  specially.  The  parties  con- 
tended upon  the  evidence  that  on  both  sides  they  were 
respectively  entitled  to  a  verdict  on  the  evidence. 
Upon  argument  as  to  the  claim  to  a  verdict  upon 
the  evidence,  it  was  agreed  that  four  questions  should 
be  left  to  the  jury  with  a  view  to  bring  the  case 
within  some  limited  bounds,  and  four  issues  were  ac- 
cordingly sent  to  the  jury  with  the  assent  of  the  par- 
ties, so  that  on  the  result  of  the  findings  on  those  is- 
sues the  determination  of  the  Court  should  be  grounded. 
The  four  issues  were  these — 1.  Were  the  premises  in 
repair  according  to  the  terms  of  the  covenant  at  the 
commencement  of  the  action?  2.  Whether,  having 
regard  to  the  state  of  the  premises  when  demised  to 
the  defendant,  they  could  have  been  repaired  and  kept 
in  repair  without  having  been  rebuilt?  3.  To  what 
amount  was  the  value  of  the  plaintiff's  reversionary 
interest  in  the  premises  diminished  by  reason  of  the 
premises  being  out  of  repair?  Now,  one  thing  is 
clear,  that  the  parties  having  consented  to  have  the 
case  left  to  the  jury  on  these  issues,  'and  to  abide  the 
result  of  them,  the  findings  on  those  issues  must  be 
that  which  is  to  determine  the  right  of  one  or  the 
other  to  a  verdict.  With  respect  to  the  first  issue, 
whether  the  premises  were  in  repair  at  the  commence- 
ment of  the  action,  the  jury  found  that  they  were  not 
in  repair  pursuant  to  the  terms  of  the  covenant;  but 
the  jury  have  not  found  what  in  a  point  of  that 
sort,  especially  in  the  earlier  cases,  was  an  adjunct  to 
that  finding;  we  do  not  find  it  here  found  that  they 
were  ont  of  repair  for  want  of  due  diligence  in  keep- 
ing them  in  repair.  There  is  nothing,  therefore,  in 
this  finding  that  of  necessity  would  implicate  the  de- 
fendant in  a  liability,  or  if  any  such  liability  could  be 
implied,  it  is  repelled  by  the  express  finding  upon  one 
of  the  other  issues  in  the  cause,  showing  why  they 
were  not  in  repair  at  the  time  the  action  was  brought* 
namely,  that  they  could  not  be  repaired  without  being 
rebuilt.  Now,  there  was  no  covenant,  express  or  im- 
plied, from  which  the  duty  of  rebuilding  could  be  oast 
on  the  defendant,  and  therefore  I  say  that  the  finding 
on  the  first  issue,  though  it  might  at  first  seem  to  im- 
plicate the  defendant  in  the  responsibility,  negatives  the 
Usability  to  that  responsibility  by  showing  that  it  waa 
not  from  the  want  of  repair,  but  from  the  impossible 
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Bty  of  performing  the  covenant  of  reparation  without  J  which,  so  far  as  it  results  from  time  and  nature,  fall* 
doing  that  for  which  there' was  no  covenant,  and  that  |  upon  the  landlord.  6ut  Che  tenant  fe'to  take  care 
was;  rebuilding.  The  rebuilding  of  premise;*,  and  ttie  that  the  premises  do  not  suffer  more  tnan  the  opertP- 
repairing  of  premises,  are  totally  distinct*  things,  ,an4,  tion  of  time' and  nature'  would  effect;  he  is  bound  by 
therefore,  the  ground  on  which  the  jury'  finds  tnit  j  seasonable  applications  of  labour  to  Veep  the  house  as 
they  were  ont'of  repair,  exempts  the 'party1  from*  the  nearly  as  possible  in  the  same  condition  as  when  it  was 
liability  which  prim*  facie  he  wojild  otherwise '  be J  demised!"'  ITIt'kppears'tKal  Be Tiasmaffe  these  appff- 

*_  *— !. *.•*-  *t?-  ai-ji  *u^_i«. l>  s-     cations,  and  laid  out'  money  from  time  to'  time  tipda 

the  premises,  that  will,Tie*aaya\  be  a  ^iformance^btil 
he  is  not  bound  to  rebuild,  Wthe'  CMer1  Justice  stated; 


subject  to,  for  it  amounts' to  this,  that  there  waa  ah  in 
capacity  in  the  premises  as  they  stood,  not  only  at  tjijat 
time,  but  In  trofth,  as  the  evidence  sliows,  and  which  is 
good  and  important  evidence,  that  ajt  the  time  of  the  de- ' 
BOtise  they  were  in  such  a  conation  as 'accounted  for  IJie 
incapacity  of  their  being  kept  in  repair;  and  therefore, 
although  the  want  of  repair  would  bring Jt  within  bnb 
oHhe'ferms  of  the  contract,  there  was  no  contract 
Which  would  bring  it1  within  that  whioh  waa  essential 


both  here  and  in  the  former  case,  to  put  the  thing  into* 
state  which  rendered  it  susceptible  of  ttiat  oT  Which  it 
was  not  susceptible  at  the  time  of  the  demise,  for  hi 
was  not  bound  WreTmilaV  and  in  'that  way  lb 
gijard  against  a  Tost  "accruing  from  the  perishable 
nature  of  the  material  and'  the  efflux  of  time  upon 


inises  here*  appear  to%e  a  particular  builcting,  the  nature 


in  order  to  enable*  the  parfyr to  perform  the' covenant-    theml'    Upon  Itlie ' ground,  th^refpre,  that  these  pre- 

for  ftiere  was 'no  covenant  for  rebuilding;  an(£  as    inu' 

Tindat,  C.  X,'  says,' tfris  species  of  contract  does' 

at  all  bind  the  party  to  give  his  own  new  work  to 

ate  a  foundation  for  a  liability  which  did  not  arise!  ^hli  was  the  natural  ^consequence  of  that,  1 

_•„__-._,-  ^-ui.   A* —  ^_  l-ll>-  i  *-—••■-* 1^  of  whfeh  it  .was  susceptible  could 

Ithlak  tVere  was  Wr  breach N  of  the 


quire  Into  the  state  of  .the  premises  whten  they 
let;  and  in  this1  case  there  is  express  'evidence  that 
thdv  were  old  and  ruinous  at  the*  time  of  the  demise, 
and  therefore  if  they '(were  rout  pf  repair;  they  were 
not  so  frbm  want  of  due  diligence,  but  from' an  actual 
incapacity' of  being  repaired  or  kept  in  repair.'  -There 
was  on  the  one  hand  the  want  6T a  breach,  and  on  the 
other  the  want  of  a  contract.  l/Ndw,  in  every  action 
oT  covenant  the  plaintiff  is  bound  to  establish  two 
things,  and  although  the  language  of  the  taw  may 
Sweden  abolished  in  its'  use,  the  principles  of  'the 
law  are  not  in  the  least  affected  tiy  the  change  wKicJi 
Bas  been  wrought  in  permitting  parties  to  speak  in 
iheir  own  language  instead  of  the  language  of  the  law. 
It  is  quodamfnodo  abolished  as  to  the  'necessity  for 
tiding  It,  and  the  abolition  unhappily  has  led  to  a  great 
ffeal  of  confusion  and  difficulty;  but  the  principles  are 
Aot  clanged, 'and  the  great  difficulty  in*  an  action  of 
covenant  is  this,  that  the  plaintiff  must'shdw  a  cove- 
nant embracing  the  subject-matter,  and  a  breach' within 
ffie  term's  V>T  the ' covenant.  He  moat  Wing  'his  case 
not  only  to*  snow  that  there  was  a  breach  in*tne  terms 
of  the  covenant,  but  that' that  oreach'  in  his1  case  ex- 
ist pd.  '  Ttfow,'the  principles ' upon'  which  this  case 
turns  with  respect  to  the*  ,two  principal  propositions 
tyhich  are  involved  in  'it'wu?  be*  found  staW  by  Tin- 
3af,  C."JV,  In  (he  cases  that  have  been  cited.  In  the 
2aaeof  ffarrwjr.  Jones  he  says,'  ^The  defendant  was 
i  house  as  an  old  house,  not 
lit  of  new  work,  anttupo^i 
slury  were  to  say  whether  the  particu- 
lars of  non-repajr  enumerated  vj  the 'tilaWin^s  wit- 
nesses were  dilapidations  amounting  to  a  substantial 
Vrdch  ttMUvejiM**  WilOnthe  other  cafe1  of 
tjtuthptitge  V.  Xtunyard,  he  says,  '"  Where  a  very  old 
Imjloing  is  demised,  and  tie  lessee  enters  into  a  cove^ 
Tffaht'tff  repair,  it  is1  not' meant  that  the  old' building  Is 
ro  ^e  Restored- in  a  renewal  form  at  the  Snd'of  the 
Verm,'or  of  greatef  value  than 4 it  "stood  it*  the  'com- 
"mericement  of  the  term.  Wfoatut4e  natural  operatfcn 
tff'time  flowing  on  'effects,  and'  aff  that  the  elements 
luring' abont in'  dibWishiag1  devalue,  constitutes i  k'toas 


„ The  susceptibility  Of  being  kept  up 

Jby  repairs 'did  not  exist,  ami  there  was  no  Contract  tb 
'rebuild;  and  therefore  both  that  'which  would'  appeal 
to  bave  been  a  breach  of  the  covenant,  and  ■thai 
which  alone  could  have*  enabled  the  defendant'  to  keep 
the  covenant  to  repair,  were  not  within  the  contract^ 
so  that  an  action  couTd'not  bel)rougbt  by  any  possibtBtjf 
—by  no  possibility  coutcjl  'the  party"  be  made  liable 
heri  Id  an  action  or*  covenant  you  mast  not  only 
bring  the  case*  within  the  contract,  but  yon  must  bring 
your1  case  as  to  the  breach  within  the  specific  breach 
which'  is  alleged.  In  this  case,  therefore,  I  can  see 
no  ground  bri  which  the  defendant  could  be  madia 
Cable  here,  and  he  is  entitled  to  have  the  verdict  enf 

tiered  for  Trim. 

'  O'Brien,  J.— I  am  also  of  opinion  that  .the  verdict 
should  be  entered  for  the  defendant  pursuant  to  thfc 
leave  'reserved.  The  exact  question  Involved  Jn  the 
case'  certainly  in  its  term's  presents  some  novelty,  tut 
it  appears  to  me  that  the  principle  on  which  other  cases' 
were  decided  certainly  apply  tb  the  present  case.  Now,  T 
may  notice  one  objection  that  has  been  made — namerV, 

!hat  this  point  was  not  open  on  the  pleadings.  I 
hink  that  comes  round  to  the  same  question.1  The 
defendant  here  cjoes  not' rely  on  his  not  breaking  tn.e 
covenant,  or  say  ihat'  there  was  an  excuse  fof  his 
doing  so,  but  he  says  that  tl^e  obligation  which  tfi^ 
plaintiff  seeks'  to  impose  on  him  was  not  an' obliga- 
tion to  which  he  was  liable;  so  that  the  question  as 
to  its  being  open  on  the  pleadings  is  substamlalTytHe 
same  ps  the  main  qaes'tioii. '  The  findings  of  the  jury 
shew  the  state  of  fects,  and  is  the  plaintiff  on* that 
state  of  facta  entitled  to  a  verdict?  '  The  Chief  Jua- 
ticevTias  not  given  ns  the  evidence  in  the  case,  nor 
waa  it  necessary  for  him  to  do  so,  because  the  find* 
ihgs  of  the'jur^  are  acquiesced  in;  and  they  appear 
to  me' to' amount  to'  this,— ^that  the  preriiises  were  ni>jt 
actually  in  a  state  of  repair,'  but' that  they  could  not 
h'ave'been  kept  in  repair  in  consequence  of  the  state 
in  which' they  were  when  demised  without  bein^'re^ 
buift,  so  that  the  qpestioh  cornea  to  this — is  th%  de* 
TendM  bound  to  febuUd?  '  It  is  also  found  that;  W- 
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cept  for  not  rebuilding,  the  defendant  was  not  guilty 
of  any  default.  There  was  no  covenant  to  rebuild, 
but  it  is  said  that  the  covenant  is  to  repair  and  keep 
in  repair;  and  that  the  bare  fact  of  the  premises  being 
cot  of  repair  at  the  time  of  the  lease  would  be  no  ex- 
cose  for  the  defendant  if  the  covenant  was  a  general 
one.  I  must  read  the  words  of  the  covenant:  they 
are  these — "  That  the  said  lessee,  his  executors,  ad- 
ministrators, and  licensed  assigns,  shall  from  time  to 
time,  and  at  all  times  during  the  continuance  of  this 
demise,  well  and  sufficiently  repair,  uphold,  preserve, 
maintain,  and  keep  the  premises  thereby  demised  and 
eyery  part  thereof,  and  all  houses,  buildings,  orchards, 
gardens,  enclosures,  hedges,  ditches,  fences,  and  other 
improvements  whatever  which  now  are  or  hereafter 
may  be  upon  the  said  demised  lands  and  premises,  in 
good  and  sufficient  tenantable  order,  repair,  and  con- 
dition." Well,  now,  the  terms  of  this  covenant  are 
relied  on  as  involving  the  necessity  of  putting  the  pre- 
mises in  repair.  There  is  this  distinction  upon  the 
cases  cited,  that  the  bare  fact  of  the  premises  being 
out  of  repair  at  the  time  of  the  lease  is  no  answer  to 
the  defendant  to  make  an  excuse  as  non-performance 
of  a  covenant  to  repair,  and  I  think  the  case  of  Payne 
v.  Haine  is  an  authority  for  that  proposition.  They 
lay  down  there  that  in  an  action  upon  a  covenant  to 
keep  in  repair  it  is  no  excuse  to  shew  instances  of 
lion- repair  at  the  time  of  the  lease;  but  in  that  case 
Aldersoo,  B.  alluding  to  a  case  of  Stanley  v.  Tow- 
gooa\  which  had  been  cited — "  The  marginal  note  of 
Burdett  v.  Withers  may  be  incorrect,  but  the  judg- 
ment is  quite  right,  and  shews  that  a  lessee  who  has 
contracted  to  keep  demised  premises  in  good  repair  is 
entitled  to  prove  what  their  general  state  of  repair 
was  at  the  time  of  the  demise,  so  as  to  measure  the 
amount  of  damages  for  want  of  repairs  by  reference 
to  that  state.  Stanley  v.  Towgood  had  seemed  to 
shew  that  though  the  age  of  a  house  at  the  time  of 
its  demise  mast  be  considered  in  estimating  the  amount 
of  repair  on  which  the  lessor  can  insist,  yet  any  in- 
quiry into  its  state  of  repair  at  the  time  of  entry 
would*  be  misplaced.  However,  as  some  want  of  re- 
pair then  existed,  and  the  case  was  left  to  the  jury  as 
to  the  amount  of  damages,  which  they  found  under 
£20,  the  Court  would  not  interfere.  It  is,  no  donbt, 
in  practice  difficult  to  say  what  is  a  putting  premises, 
ao  old  as  to  be  ready  to  perish,  into  good  repair,  or 
keeping  them  in  it;  but  a  contract  to  "put"  pre- 
mises in  good  repair  cannot  mean  to  furnish  new  ones 
where  those  demised  were  old,  but  to  put  and  keep 
them  in  good  tenantable  repair,  with  reference  to  the 
purpose  for  which  they  are  to  be  used."  If  a  contract 
to  put  premises  in  good  repair  cannot  mean  to  furnish 
new  ones  where  those  demised  were  old,  it  would  seem 
to  follow  that  there  was  still  less  obligation  to  rebuild 
tfce  premises.  Parke,  B.  in  bis  judgment  in  the  same 
case  says — "This  is  a  contract  to  keep  the  premises 
1n  .repair  as  old  premises,  but  that  cannot  justify  the 
keeping  them  ra  bad  repair  because  they  happened  to 
fee  in  that  state  when  the  defendant  took  them.  The 
cases  all  shew  that  the  age  and  class  of  the  premises 
set,  with  their  general  condition  as  to  repair,  may  be 
estimated  in  order  tp.  measure  the  extent  of  the  re* 
naira  to  be  dpne.  Thus,  a  bouse  in  Spitalfiel^s  way 
oe  repaired  with  materials  inferior  to  those  requisite 


for  repairing  a  mansion  in  Groves  nor- square.1'  He 
then  goes  on  to  say  that  the  defendant  was  to  keep 
the  premises  in  good  repair,  and  in  that  state,  with, 
reference  to  their  age  and  class,  he  was  to  deliver 
them  up  at  the  end  of  the  term.  That  being  so,  the 
case  before  Tindal,  C.  J.,  also  furnishes  arguments  on 
which  the  defendant  might  rely.  In  Harris  v.  Jones 
Tindal,  0.  J.,  says  first  that  the  covenant  must  be 
substantially  complied  with.  Now,  I  may  say  as  to 
all  the  cases  on  these  covenants,  and  in  estimating 
the  amount  of  obligation  and  the  liability  to  damages, 
that  the  condition  and  the  age  of  the  building  at  the 
time  were  to  be  taken  into  account,  so  that  these  co- 
venants are  not  to  be  construed  str'ctly;  1  mean  with- 
out reference  to  the  condition  of  the  premises  and  to 
their  age.  Well,  Tindal,  C.  J.  then  says—"  The  tie- 
fendant  was  only  bound  to  keep  up  the  house  as  an 
old  house,  not  to  give  the  plaintiff  the  benefit  of  new 
work."  Is  he  then  bound  to  give  the  plaintiff  not 
merely  new  work,  but  an  entirely  new  set  of  premises? 
Again,  in  Gutteridge  v.  Munyard  the  same  judge 
says :  —  and  I  may  remark  that  though  these  are 
Nisi  Prius  decisions,  yet  none  of  them  have  ever 
been  quarrelled  with. — u  Where  a  very  old  building 
is  demised,  and  the  lessee  enters  into  a  covenant  to 
repair,  it  is  not  meant  that  the  old  building  is  to  be 
restored  In  a  renewed  form  at  the  end  of  the  term,  or 
of  greater  value,  than  it  was  at  the  commencement  of 
the  term.  What  the  natural  operation  of  time  flowing 
on  effects,  and  all  that  the  elements  bring  about  in 
diminishing  the  value,  constitute  a  loss  which,  so  far 
as  it  results  from  time  and  nature,  falls  upon  the  land- 
lord. But  the  touant  is  to  take  care  that  the  pre- 
mises do  not  suffer  more  than  the  operation  of  time 
and  nature  would  effect;  he  is  bound  by  seasonable 
applications  of  labour  to  keep  the"  house  as  nearly  as 
possible  in  the  same  condition  as  when  it  was  demised. 
If  it  appears  that  he  has  made  these  applications  and 
laid  out  money  from  time  to  time  upon  the  premises, 
it  would  not,  perhaps,  be  fair  to  judge  him  rigo- 
rously by  the  reports  of  a  surveyor,  who  is  sent  upon 
the  premises  for  the  very  purpose  of  finding  fault." 
Here  the  finding  is,  that  the  repairs  could  not  be  ef- 
fected without  rebuilding;  and  in  the  words  of  tho 
judgment  I  have  first  quoted  there  is  a  loss  which, 
so  far  a3  it  results  from  time  and  nature,  falls  upon  the. 
landlord."  Now,  it  is  said  that  there  is  no  finding 
here  as  to  what  the  defendaut  had  done.  That  is  not 
necessary ;  the  plaintiff  is  bound  to  shew  a  state  of 
facts  shewing  a  default  in  tho  tenant.  I  could  well 
understand  a  finding  that  the  premises  were  in  that 
condition  that  by  ordinary  repair  they  could  be  kept 
up.  There  is  no  question  but  that  if  that  was  found 
by  the  jury  the  defendant  would  be  answerable,  as  he 
would  by  his  own  default  have  created  the  state  of 
things  which  made  it  necessary  to  rebuild;  but  the 
finding  of  the  jury  is  on  the  issue  whether,  having  re- 
gard to  the  state  of  the  premises  at  the  time  of  the 
demise  they  could  have "betii  "repaired  without  rebuild- 
ing, and  the  jury  found  that  they  could  not.  We  were 
pressed  with  the  dicta  in  Maddock  v.  MaUetL  The 
actual  decision  in  that  case  is  not  applicable  to  the 
one  now  before  us.  The  decision  there  was  this:  A 
man  had  committed  a  breach  of  covenant;  he  had 
done  that  twenty  yean  before  the  action.    Twenty 
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years  had  elapsed  before  the  action  was  brought,  and  \ 
this  Court  held  that  the  Statute  of  Limitations  ap- 
plied; the  Court  of  Exchequer  Chamber  held  that  it 
did  not,  because  where  the  defendant  had  done  an  act 
which  was  a  breach  of  covenant,  the  keeping  the  pre- 
mises in  the  state  brought  about  by  that  breach  of 
covenant  was  from  day  to  day  a  continuing  breach, 
and  the  Statute  of  Limitations  could  not  apply.     I 
think,  fairly  viewing  the  dicta  iu  that  case  with  refe- 
rence to  the  case  itself,  you  cannot  draw  from  it  the  ] 
conclusion  that  the  covenant  in  this  case  imposed  an 
obligation  to  rebuild.    It  was  sought  to  be  argued  in 
that  case  that  the  covenant  to  keep  the  premises  in 
repair  imposed  an  obligation  to  rebuild.  What  Chris- 
tian, J.  says  in  that  case  is  this:—"  If  a  man  cove- 
nants absolutely  to  do  something  upon  a  particular 
thing,  it  is  no  excuse  to  him  for  not  performing  his 
covenant  that  that  thing  does  not  exist,  if  it  is  in 
his  power  to  provide  it;  still  less,  if  the  reason  why 
it  does  not  exist  is  because  he  has  himself  destroyed 
it  Having  covenanted  to  do  the  act,  he  is  bound  to  pro- 
vide whatever  is  necessary  to  enable  him  to  do  the  act ; 
having  covenanted  to  keep  a  house  in  repair  he  is  bound 
to  build  it  in  order  that  he  may  keep  it  in  repair.    If  a 
man  takes  a  lease  of  land  on  which  there  is  no  build- 
ing, and  covenants  that  he  will  at  all  times  keep  in 
repair  a  good  and  substantial  dwelling-house  upon  the 
premises,   it  is  clear  that  he  must  build  one."    Of 
course,  if  a  man  covenants  to  keep  a  house  in  repair 
where  there  is  no  house,  that  would  imply  that  the 
defendant  was  to  build  a  house;  bnt  does  that  apply 
here?    The  covenant  spoken  of  by  Christian,  J.  is  a 
covenant  to  keep  something  which  was  not  in  exist- 
ence and  should  be  brought  into  existence.  The  effect 
of  a  covenant  to  keep  all  buildings  in  repair,  there 
being  none  on  the  psemises,  is  very  different  from  the 
effect  of  such  a  covenant  where  there  are  buildings.  The 
broad  proposition  that  Christian,  J.  lays  down  therefore 
does  not  apply  to  the  case  before  us.  On  these  grounds 
I  concur  with  my  Lord  Chief  Justice  that  the  defen- 
dant is  entitled  to  have  the  verdict  entered  for  him. 
The  subject  has  something  of  novelty  in  it.    I  think 
that  on  the  reasons  on  which  the  decisions  are  founded 
and  the  state  of  facts  found  by  the  jury,  the  defen- 
dant is  entitled  to  the  verdict.    As  to  the  facts  of  the 
case,  it  is  all  confined  to  this  out-house  called  the 
"  bullock-house,"  and  one  cannot  much  regret  the 
conclusion  at  which  the  Court  has  arrived  when  it  ap- 
pears that  the  owner  of  the  premises  has  suffered  no 
lots  from  the  Ming  down  of  that  house.    The  cause 
shewn  must  therefore  be  disallowed,  the  defendant  to 
have  his  costs  of  this  argument  as  part  of  his  costs  in 
the 
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Reported  by  H.  W.  B.  Mftekay,  Euq.  B*rrbter-at-Law. 

Abchbold  v.  The  Earl  of  Howra — Nov.  13, 15, 
17,  20,  21,  1865;  Jan.  29,  1866. 

Statute  of  Frauds — Pleading-~As*essment  of  dloK 
mages  in  the  arose — Deceit — Part  performance—* 
Wilful  and  fraudulent  concealment — Principal 
and  agent 

Where  a  letter  was  written  in  the  name  of  a  firm  of 
land-agents  by  the  sub-agent  to  a  tenant  stating 
that  a  revision  of  the  rents  had  been  made,  and  that 
they  were  desired  to  make  a  general  change  in  the 
rents  by  raising  them  20  per  cent,  and  that  leases? 
at  the  increased  rents  would  be  granted,  and  that  a 
notice  to  that  effect  would  be  sent  him;  and  a  few 
days  afterwards  the  sub-agent  sent  a  bailiff  to  the 
tenant  with  a  written  agreement  to  pay  the  increased 
rent  and  to  take  out  a  lease,  and  the  tenant  signed 
the  agreement,  but  it  was  not  signed  by  or  on  behalf 
of  die  landlord.  Held  that  there  was  no  agreement 
binding  on  the  landlord  at  law  unthin  the  StatuU 
of  Frauds. 

Where  one  count  in  the  plaint  sought  to  recover 
damages  for  breach  of  a  contract  which  turned 
out  to  be  void  under  the  Statute  of  Frauds, 
and  another  count  sought  to  recover  damages  for 
the  loss  of  plaintiff's  equitable  remedy  caused  by 
defendants  wilful  and  fraudulent  concealment  of 
a  contract  which  was  by  express  reference  the  con* 

•  tract  declared  on  in  the  former  count:  and  but  one 
traverse  was  pleaded  to  both  counts:  as  the  former 
count  has  failed  so  must  the  latter. 

Where  the  damages  are  assessed  in  the  gross  upon 
two  counts  and  one  of  them  Jails  (there  being  no  evi- 
dence to  support  it  J,  the  other  must  fail  also. 

Where  under  the  above  circumstances  the  tenant  re- 
mained in  possession  and  several  times  paid  rent 
at  the  increased  rate  the  Court  were  of  opinion, 
that  this  was  no  part  performance  sufficient  to  entitle 
plaintiff  to  an  equitable  remedy,  his  conduct  not 
being  incontrovertiUy  referrible  to  that  object. 

Where  under  the  above  circumstances  the  sub-agent 
laid  by  the  agreement  in  the  office  and  frequently 
received  rent  at  the  increased  rate  from  the  tenant 
without  saying  anything  about  the  agreement:  Held 
that  this  was  no  wilful  or  fraudulent  concealment 
to  ground  an  action  for  deceit. 

Evidence  of  the  above  facts,  and  that  plaintiff  did 
not  read  the  agreement  he  signed,  nor  was  it  read  to 
him  although  he  was  informed  of  He  contents,  and 
that  he  forgot  the  particulars  (although  he  admitted 
never  having  forgotten  that  he  had  signed  a  paper 
and  been  told  at  the  time  that  *  was  an  agreement 
Jbr  a  lease)  was  held  no  evidence  that  plaintiff  woe 
ignorant  of  the  existence  in  fact  of  the  contract  to 
defendants  knewledge. 

Et  per  Mohahav,  CJ.  (Chbuua*  and  0»Haoak,  JJ. 
dubitantibus)— That  a  principal,  innocent  of  dp 
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time,  is  not  liable  in  damages  for  the  fraud  of  hie 
agent  though  he  afterwards  obtains  the  benefit  of  it; 
the  judgment  m  Udell  *.  Atherton  (7  H.  £  N. 
172J  being  conclusive  upon  a  court  of  concurrent 
jurisdiction. 

The  plaint  in  this  case  contained  six  counts,  but  the 
first  and  fourth  alone  were  eventually  important. 

The  first  count  set  forth  that  on  the  80th  Novem- 
ber, 1857,  defendant  agreed  to  demise  and  plaintiff 
agreed  to  take  a  certain  farm  and  lands  being  part  of 
the  lands  of  Tyrrelstown  then  in  the  possession  of 
plaintiff  for  the  term  of  twenty-one  years  from  the 
29th  September,  1857,  at  a  yearly  rent,  to  be  ascer- 
tained by  adding  £20  per  cent,  to  the  then  present 
rent  of  said  farm,  and  that  the  said  defendant  agreed 
to  grant  and  the  plaintiff  agreed  to  accept  a  lease  in 
possession  of  said  lands  for  the  term  and  at  the  rent 
aforesaid,  containing  the  clauses  usual  in  defendant's 
leases,  and  to  execute  a  lease  accordingly.  Averment 
of  plaintiffs  readiness  and  willingness,  and  of  the 
performance  of  conditions,  &c,  necessary  to  entitle 
plaintiff  to  a  performance  of  the  said  agreement  by 
the  defendant  and  to  maintain  this  action  for  thebreaoh 
thereof,  yet  that  the  defendant  did  not  perform  said 
agreement  on  his  part,  bnt  on  the  contrary  refused  bo 
to  do,  and  daring  the  continuance  of  the  said  term 
ejected  and  expelled  the  plaintiff  from  the  possession 
of  the  said  farm,  and  demised  the  said  farm  in 
possession  to  William  Arthur  for  a  term  which  is 
still  subsisting,  mhich  said  William  Arthur  has  ever 
since  kept  the  plaintiff  out  of  the  possession  of  the 
aaid  farm  by  reason  whereof  the  plaintiff  has  lost  the 
benefit  of  the  said  contract  and  been  deprived  of  the 
possession  of  the  said  farm.  The  count  then  alleged 
certain  special  damages  which  however  it  is  unim- 
portant to  detail. 

The  fourth  count  was  as  follows.  And  the  plaintiff 
farther  avers  that  before  and  at  the  time  of  the  wilful 
and  fraudulent  concealment  hereinafter  mentioned, 
the  plaintiff  was  tenant  from  year  to  year  to  the  de- 
fendant at  the  yearly  rent  of  £132  of  the  premises 
in  the  first  count  mentioned,  and  was  entitled  to  the 
benefit  of  the  executory  contract  for  such  lease  there- 
of as  in  said  first  count  alleged,  of  which  benefit  and 
contract  the  plaintiff  at  and  during  all  the  times  in 
this  count  mentioned  was  wholly  ignorant  as  the  de- 
fendant at  all  times  well  knew,  and  the  plaintiff  avers 
that  before  the  said  wilful  and  fraudulent  conceal- 
ment, the  defendant,  to  wit  on  the  3rd  day  of  Sep- 
tember, 1860,  duly  served  the  plaintiff  with  a  notice 
to  quit  on  the  25th  day  of  March,  1861,  or  at  the 
end  of  the  current  year  of  his  tenancy.  And  the 
plaintiff  avers  that  at  the  time  of  the  said  wilful  and 
fraudulent  concealment  hereinafter  mentioned  the  said 
executory  contract  was  in  full  force  and  effect  as  the 
defendant  well  knew.  And  the  plaintiff  avers  that 
after  the  service  of  the  said  notice  to  quit  and  before 
the  making  of  the  demise  by  the  defendant  as  herein- 
after mentioned,  the  plaintiff  was  in  communication 
with  the  defendant  on  the  subject  of  the  said  notice 
to  quit  and  the  right  of  the  plaintiff  whether  at  law 
or  in  equity  to  retain  the  possession  of  the  said  lands, 
and  the  plaintiff  in  the  course  of  such  communication 
jtated  to  the  defendant,  as  he.  then  believed  the  fact 


to  be,  that  he  the  plaintiff  had  no  greater  estate  or  in- 
terest in  said  lands  whether  at  law  or  in  equity  than 
a  tenancy  from  year  to  year.  And  the  plaintiff  avers 
that  at  the  time  of  such  communication  the  defendant 
had  knowledge  of  the  existence  of  the  said  executory 
contract  for  a  lease  of  the  existence  in  fact  of  which 
'the  plaintiff  was  then  and  up  to  the  time  of  the  demise 
hereinafter  mentioned  wholly  ignorant  as  the  defendant 
during  all  the  time  aforesaid  well  knew.  And  the  plain- 
tiff avers  that  (hedefendant^  well  knowing  the  plaintiffs 
ignorance  of  the  existence  of  the  said  contract  as  afore- 
said, and  that  the  plaintiff  was  acting  under  such  igno- 
rance, did,  in  such  communication,  with  intent  to  deceive 
and  mislead  the  plaintiff,  and  in  order  that  the  plaintiff 
should  not  rely  on  the  said  contract  or  seek  a  special 
performance  thereof  and  should  not  resist  any  pro- 
ceedings for  recovery  of  the  possession  of  said  lands 
consequent  on  the  said  notice  to  quit,  and  should  per* 
mit  and  suffer  himself  to  be  dispossessed  of  the  said 
lands,  and  allow  the  said  lands  to  be  demised  in  pos- ' 
session  to  a  tenant  other  than  the  plaintiff  at  a  higher 
rent  thnn  in  said  contract  mentioned,  wilfully  and 
fraudulently  conceal  from  the  plaintiff  the  existence 
of  the  said  contract',  and  well  knowing  the  premises 
and  the  plaintiff's  ignorance  of  the  existence  of  the 
said  contract,  did,  with  the  intent  aforesaid  wilfully 
and  fraudulently  permit  and  induce  the  plaintiff  to 
act  in  ignorance  of  the  said  contract  which  then  in 
fact  existed  between  the  plaintiff  and  the  defendant: 
whereby  the  plaintiff  was  prevented  from  taking  steps 
to  restrain  the  defendant  from  proceeding  upon  the 
said  notice  to  quit  and  to  obtain  specific  performance 
of  said  agreement;  and  the  defendant  afterwards  and 
while  the  plaintiff  continued  ignorant  of  the  existence 
in  fact  of  said  executory  contract  evicted  the  plaintiff 
from  the  possession  of  the,  said  premises,  and  demised 
the  same  in  possession  at  an  increased  rent  to  one 
William  Arthur  who  at  the  time  of  such  demise 
had  no  notice  of  the  executory  contract,  and  who 
thereupon  took  and  now  holds  the  said  lands  dis- 
charged from  the  said  executory  contract:  whereby  the 
estate  and  interest  of  the  plaintiff  under  the  said  con* 
tract  was  wholly  lost,  and  the  plaintiff  sustained  the 
special  damage  in  the  first  count  mentioned. 

The  defendant  filed  twenty-seven  defences.  Of  these 
the  first  went  to  both  the  above  counts,  and  consisted  of 
a  traverse  of  the  agreement  to  demise  and  take  the 
farm.  The  other  defences  to  the  first  count  were  in 
substance  as  follows: — (1.)  That  before  any  breach 
of  the  agreement  it  was  mutually  rescinded.  (2»)  A 
traverse  of  plaintiff's  readiness  and  willingness.  (3.) 
A  traverse  of  the  performance  of  conditions :  and  aver- 
ment that  it  was  a  condition  precedent  to  the  right 
of  the  plaintiff  to  tho  performance  of  said  contract, 
that  the  plaintiff  should  tender  a  lease  for  execution- 
by  the  defendant;  and  averment  that  the  plaintiff  did 
not  prior  to  the  rescission  in  the  above  defence  men- 
tioned, tender  a  lease  for  execution  by  the  defendant,, 
nor  did  plaintiff  ever  require  that  a  lease  should  be- 
executed  by  defendant  to  him.  (4.)  Traverse  of  tho 
defendant's  refusal  to  perform  the  said  agreement 
alleging  that  he  was  always  ready  and  willing  to  per- 
form it  until  the  alleged  rescission.  (6.)  That  the 
plaintiff  should  not  now  be  allowed  to  aver  that  theJ 
said  agreement  is  binding  on  the  defendant  against  ■ 
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the  wilful  acta  and  conduct  of  the  plaintiff,  and  that 
the  plaintiff  is  disentitled  to  maintain  this  action. 
This  defence  was  grounded  on  the  following  allega- 
tions:— That  after  the  making  of  the  said  agreement 
the  plaintiff  continued  in  possession  of  the  farm. 
Averment  that  although  the  defendant  requested  the 
plaintiff  to  take  out  a  lease  in  pursuance  of  the  said 
agreement,  the  plaintiff  did  not  do  so  but  suffered  the 
same  to  fall  greatly  in  arrear,  and  that  a  large  sum 
of  money  became  and  is  still  due  and  in  arrear  in  re- 
spect thereof;  that  the  defendant  served  a  notice  to 
quit  on  the  plaintiff,  and  ou  the  26th  Mar.  1861,  and 
10th  Dec.  1861,  demanded  possession  and  afterwards 
brought  an  ejectment  to  recover  the  lands,  the  writ  of 
summons  and  plaint  in  which  was  duly  served  on  the 
plaintiff,  but  to  which  plaintiff  took  no  defence.  That 
defendant  obtained  judgment  and  executed  the 
habere  and  remained  in  quiet  and  peaceable  possession 
for  a  long  space  of  time.  Aud  that  plaintiff  never  at 
any  of  the  times  aforesaid,  nor  at  any  time,  requested 
nor  called  on  the  defendant  to  perform  said  agreement, 
and  never  tendered  to  defendant  any  lease  in  pursu- 
ance thereof.  And  that  plaintiff  assented  to  and  per* 
mitted  such  delivery  of  possession  to  defendant,  and 
such  remaining  in  possession  by  the  defendant.  Aver- 
ment that  by  such  acts  and  conduct  of  the  plaintiff, 
plaintiff  wilfully  induced  defendant  to  believe  that 
plaintiff  had  wholly  abandoned  the  agreement,  and 
induced  defendant  wholly  to  discharge  plaintiff  there- 
from and  to  demise  the  lauds  to  the  said  William 
Arthur.  (6.)  That  the  plaintiff  should  not  now  be 
allowed  to  aver  that  he  was  ready  and  willing  to  per- 
form said  agreement  against  his  wilful  acts  and  con- 
duct.  The  defence  rested  on  the  same  grounds  as  the 
preceding  one.  (7.)  The  Statute  of  Limitations. 
The  other  defences  to  the  fourth  count  were  in  sub- 
stance as  follows: — (1.)  A  traverse  of  the  averment 
that  the  contract  was  in  force  at  the  time  of  the 
alleged  concealment,  defendant  alleging  that  it  had 
been  long  before  mutually  rescinded.  (2.)  A  traverse 
of  defendant's  knowledge  of  the  existence  of  the  said 
contract,  and  of  his  knowledge  that  plaintiff  was  igno- 
rant thereof.  (3.)  A  traverse  of  the  concealment  of 
the  contract  by  the  defendant,  and  of  his  having  per- 
mitted and  induced  the  plaintiff  to  act  in  ignorance 
thereof.  (6.)  A  traverse  of  the  wilfulness  and  fraud 
of  the  said  concealment.  (5.)  That  at  the  time  of 
said  concealment  plaintiff  well  knew  of  the  existence 
of  said  contract,  and  that  it  was  in  full  foroe  and 
effect. 

The  case  was  tried  at  the  sittings  after  last  Hilary 
term  before  the  Lord  Chief  Justice  of  the  Common 
Pleas. 

It  appeared  that  in  November,  1857,  plaintiff  who 
was  then  tenant  from  year  to  year,  to  'defendant  je« 
ceived  a  letter  written  in  the  name  of  the. defendant's 
land-agents,  Messrs,  Stewart  andKincaid*  bat  ins  fact, 
signed  by  Mr.  Hamilton,  their  sub- agent  who  managed 
the  defendant's  estates.    The  letter  was  as  follows: 

"  6  Leinster-street,  Dublin, 
"25  November,  1857. 
"Djm*  Sia,H-Wehav»>reQeorty/m%de  a  dtoisionof 
the  real*  ef  Lord,  Bowth'a  estate,  aad  after  fall  ceft-  { 
sidetatfon  wjd«oa*oitAtiea  with  his  Lordship*, we  act  j 


desired  to  make  a  general  change  in  the  rents  of  the 
yearly  tenants,  and  of  those  holdings  the  leases  of 
which  have  recently  expired  by  adding  20  per  cent, 
to  the  present  rents,  and  at  these  new  rents  his  Lord- 
ship has  consented  to  give  the  tenants  leases  for  21 
years.  A  notice,  therefore,  to  this  effect  will  be 
sent  to  yon  from  this  office. 

"  We  are,  dear  sir,  yonrs  faithfully, 
"  Stewart  &  Eikcaid, 
Per  H.  F.  BL» 

On  30th  November,  1857,  a  bailiff  called  on  plain* 
tiff,  stating  he  had  an  agreement  for  him  to  sign,  and 
informed  him  (which  was  the  fact)  that  it  was  an 
|  agreement  to  pay  the  increased  rent,  and  take  out  a 
lease  for  twenty- one  years,  bnt  did  not  read  it  to 
plaintiff,  nor  did  plaintiff  read  it.  After  some  hesita- 
tion, however,  plaintiff  signed  it,  and  the  bailiff  then 
took  it  back  to  the  agent's  office,  where  it  remained 
until  produced  to  plaintiff's  attorney  a  short  time  be- 
fore the  commencement  of  this  action.  Plaintiff  after- 
wards remained  in  possession,  and  paid  rent  at  the 
increased  rate  until  his  eviction,  as  stated  in  the  4th 
count.  During  this  time  no  mention  was  made  of  the 
agreement;  and  plaintiff's  case  was,  that  he  had  for- 
gotten it,  and  that  Mr.  Hamilton  had  fraudulently 
concealed  its  existence  from  him.  The  facts  are  well 
stated  in  the  judgment. 

In  the  course  of  the  trial  defendant's  counsel  objec- 
tion to  the  reception  in  evidence  of  a  correspondence 
between  Mr.  Caatwell  (plaintiff's  attorney)  and  Messrs* 
Stewart  and  Kincaid  relative  to  the  production  of  the 
agreement  of  30th  November,  1857-  The  evidence 
was  received,  subject  to  the  objection.  The  learned 
Chief  Justice,  in  his  charge,  told  the  jury  that,  if 
peuding  the  notice  to  quit  and  ejectment,  Kincaid  and 
Hamilton  were  aware  of  the  existence  of  the  agree- 
ment, and  if  plaintiff  was  not  aware  of  its  existence, 
and  if  Hamilton  was  aware  of'snch  ignorance  on  the 
part  of  the  plaintiff,  and  concealed  the  existence  of  it 
from  him  with  the  object  and  for  the  purpose  of  pre* 
venting  him  using  it  as  a  defence  to  the  proceedings, 
this  might  be  a  fraudulent  concealment.  He  also 
thought  that  the  Statute  of  Limitations  did  not  run 
from  the  date  of  the  agreement,  but  that  the  plain- 
tiff had  a  reasonable  time  to  require  execution  of  the 
lease.  Counsel  for  the  defendant  handed  in  the  fol- 
lowing objections: — On  the  first  count — (1.)  He  called 
for  a  direction  on  the  ground  that  there  was  no  evi- 
dence of  a  contract  binding  under  the  Statute  of 
Frauds.  (2.)  That  if  the  jury  believed  the  evidence 
that  the  plaintiff  permitted  possession  of  the  lands  to 
be  takea  and  let  to  another  without  setting  up  the 
agreement  for  a  lease,  they  ought  to  find  for  the  de- 
fendant. (3.)  That  there  was  no  evidence  of  a  re* 
fusal  by  Lord  Howth  to  grant  the  lease.  (4.)  That 
the  /evidence  proved  that  plaintiff  was  not  willing* 
(5.)  Be  called  for  a  verdict  on  the  defences  in  the  na- 
ture of  estoppel,  on  the  ground  that  the  allegations 
in  those  defences  wens  proved  by  evidence  upon  which 
there  was  no  controversy  except  the  allegation  that, 
defendant  had.  requested  plaintiff  to  execute  a  lease, 
which,  was  not  <  material.  (6>)  He  called  for  a  ver- . 
did  en,  the  defence  of  the  State*  of  limitations,  xra. 
the  grednd  that  the  eoly  eoatract  proved  being  a.  coa^ 
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trtwt  to  execute  a  lease,  the  Statute  ran  from  the 
date  of  the  agreement.  On  the  fourth  count — (1.) 
He  called  for  a  direction  on  the  ground  that  there  was 
no  evidence  of  concealment;  and  (2.)  that  there  was 
no  evidence  of  frand.  (3.)  He  insisted  that  there 
was  no  evidence  of  any  obligation  on  the  part  either 
of  Lord  Howth  or  his  agents  to  communicate  to  the 
plaintiff  any  information  alleged  to  be  withheld.  (4.) 
He  called  for  a  direction  on  the  ground  that  Lord 
Howth  cannot  be  made  responsible  for  any  improper 
concealment  on  the  part  of  his  agent  unless  he  sanc- 
tioned or  authorized  same,  and  that  there  is  no  evi- 
dence of  snch  sanction  or  authority,  (5.)  Also  on 
the  ground  that  the  evidence  establishes  that  the 
plaintiff  knew  of  the  existence  of  the  contract  in  point 
of  fact.  (6.)  He  called  on  the  Chief  Justice  to  tell 
the  jury  that  they  ought  not  to  hold  the  defendant 
responsible  for  any  fraud  or  concealment  on  the  part 
of  his  agents  or  snb-agents,  even  if  they  believed  any 
such  to  exist,  unless  they  believed  that  the  defendant 
sanctioned  or  authorized  the  acts  constituting  such 
fraud  or  concealment.  The  jury  found  a  verdict  for 
the  plaintiff  on  the  first  and  fourth  counts,  aud  as- 
sessed the  damages  on  those  counts  at  £1000,  and  re- 
turned a  verdict  for  the  defendant  on  the  other  counts. 

Nov.  2 — Macdonogh.  Q.C.  obtained  a  conditional 
order  for  a  new  trial,  on  the  grounds  of  the  reception 
of  illegal  eyidence  and  misdirection  of  the  learned 
Chief  Justice ;  that  there  was  no  evidence  proper  to 
be  submitted  to  the  jury  in  support  of  the  plaintiff's 
case,  and  that  the  learned  Chief  Justice  should  have 
non-suited  the  plaintiff,  or  directed  a  verdict  for  the  de- 
fendant; and  that  at  all  events  there  was  no  case  to 
go  to  the  jury  on  the  4th  count,  and  that  it  was  un- 
certain on  which  count — the  1st  or  4th — the  damages 
had  been  assessed;  and  on  the  further  grounds  that 
said  verdict  was  against  law  and  evideuce  and  the 
weight  of  evidence,  and  that  the  damages  were  ex- 
cessive. Counsel  at  the  same  time  obtained  a  condi- 
tional order  for  arrest  of  judgment  in  case  the  verdict 
should  be  affirmed. 

Serjeant  Armstrong  (with  him  J  diet  t,  Q.C,  and 
Whiteside,  Q.C.)  now  showed  cause. — On  the  second 
defence  he  contended  that  a  party  could  not  be  taken 
to  have  rescinded  a  contract  of  which  he  was  igno- 
rant. On  the  measure  of  damages  he  cited  Chitty 
on  Contracts,  7th  ed.  731  par.  2.  On  the  question 
whether  the  concealment  amounted  to  fraud,  be  cited 
Addison  on  Wrongs,  2nd  ed.  755-6,  and  the  cases 
there  referred  to;  and  Udell  v.  Atherton  (7  H.  &  N. 
172);  and  distinguished  Comfoot  v.  Fowhe  (6  M.  & 
W.  358),  as  Parke,  B.,  concedes  in  that  case  that  if 
one  employ  an  agent  who  commits  a  fraud,  the  con- 
tract is  void  and  the  principal  is  liable  to  an  action, 
although  himself  innocent.  He  contended  that  the 
result  of  the  authorities  was  that  if  an  agent  is  guilty 
of  fraudulent  concealment  in  the  course  of  his  em- 
ployment and  for  the  benefit  of  his  principal,  and  if 
the  principal  reaps  the  benefit,  the  latter  is  liable.  He 
also  cited  Bern  v.  Nicholls  (1  Salk  289);  Crock- 
ford  r.  Wittier  (1  Campb,  124-7);  Fuller  v.  Wilson 
(3  Q;  B.  58,  67).  S.  C.  in  Ex.  Ch.  3  Q.  B.  1010 
distinguishable  as  Tindal,  C.J.  there  admits  that  if 
the  agent  were  guilty  of  frand  the  principal  would  bo 
liable.'    RawHhgs  v.  BeU(i  C.  fc  951);   Flight  v. 


Barton  (3  M.  <fc  E.  282).  Addison  on  Wrongs,  2nd 
ed.  761,  and  cases  referred  to.  Schneider  v.  Heath 
(3  Campb.  506) ;  Limpus  v.  London  Gen.  Omnibus 
Co.  (1  H.  &  C.  526,  540);  Murray  v.  Mann  (2 
Exch.  538,  540. 

Macdonagh  Q.O..  contra,  cited  on  the  question  on 
the  Statute  of  Frauds,  Kennedy  v.  Lee  (3  Meriv. 
454);  Routledge  v.  Grant  (4  Bing  653).  1  Jarman 
on  Wills,  3«-d  ed.  81,  86-7,  as  elucidating  the  ques- 
tion how  far  the  letter  signed  by  Lord  Howth 's  agent 
could  be  considered  as  incorporated  into  the  agree- 
ment. On  the  question  of  the  Statute  of  Limitations 
he  cited  Waters  v.  Earl  oj  Thanet  (2  Q.  B.  n.  s. 
757);  Norton  v.  Ellam  (2  M.  &  W.  461),  Sel- 
ywn's  Nisi  Prins,  12th  ed.  399,  and  that  a  fraudulent 
concealment  does  not  prevent  the  statute  running. 
Bullen  &  Leake's  Pr.  PL  2nd  ed.  543.  He  contended 
that  the  averment  of  readiness  and  willingness  in  the 
first  count  was  at  variance  with  the  averment  of  ig- 
norance in  the  fourth,  as  a  capacity  as  well  as  a  dispo- 
sition to  perform  the  agreement  was  necessary  to 
support  the  averment  of  readiness  and  willingness. 
On  this  question  ho  cited  Archbold  v.  Earl  of  Howth 
(10  Ir.  Jur.  74);  De  Medina  v.  Norman  (9  M.  & 
\V„  820)  ;  Hibblewhite  v.  M*Morine-  (7  M.  & 
W.  201,  213).  On  the  question  of  rescission  ho 
cited  2  Sm.  L.  C.  4th  ed.  32,  5th  ed.  35-6,  and  the 
cases  referred  to  in  the  subsequent  pages.  On  the 
question  of  Estoppel  2  Sm.  L.  C.  4th  ed.  664,  5th 
ed.  722-3,  and  cases  referred  to.  Southern  v.  How 
(Cro.  Jac.  468  and  J.Bridgm.  125);  Bullen  &  Leake 
Pr.  PL  2nd  ed.  1 25  n,  (a).  Co.  Litt.  304a.  (Ed. 
Thomas  IIL  436  fin.)  Manby  v.  Cremonini  (6  Exch. 
808).  London  Dock  Co.  v.  Sinnoit  (8  EL  &  Bl. 
347,  352).  The  case  in  1  Salk.  289  was  badly  re- 
ported and  was  really  a  case  of  warranty  as  appeared 
by  Bro.  Abr.  Accion  Case  pi.  8,  and  the  remarks 
of  Cre8swell,  J ,  in  Coleman  v.  Riches  (16  C.  B. 
117),  [and  see  7  H.  &  N.  192  &  196.]  With  respect 
to  defendant's  liability  for  the  acts  of  his  agent 
counsel  cited  Comfoot  v.  Fowhe  (6  M.  &  W.  358) ; 
Pickering  v.  Dowson  (4  Tan nt.  779);  Wilson  y. 
Fuller  (8  Q.  B.  68)).  2  Sm.  L.  C.  5th  ed.  88-93. 
UdeU  v.  Atherton  (7  H.  &  N.  196);  Flight  v.  Bar- 
ton  (3  M.  &  K.  282).  Lord  Brougham's  remark  on 
Cornjoot  v.  Fowke  in  National  Exch.  Co.  v.  Drew 
(2  Mc.  Q.  H.  of  L.  109);  et  v.  ib.  123;  Molus  v. 
Heyworth  (10  M.  &  W.  147,  157);  RawUngs  v. 
Bell  (1  C.  B,  951);  HorsfaUv.  Thomas  (I  H.  &  C. 
100);  Grant  v.  Norwood  (10  C.  B.  605);  Brady 
v.  Todd  (9  0.  B.  n.  s.  592);  Coleman  v.  Riches  (16 
C.  B.  n.  s.  104). 

Butt9  Q.C,  followed  and  cited  on  the  question  of 
the  authority  of  the  judge  to  withdraw  the  questions 
from  the  jury,  Piers  v.  Piers  (2  H.  of  L.  Ca.  331, 
360),  and  Soyse  v.  Rossborough  (6  H.  of.  L.  Ca.  2). 
On  the  question  on  the  Statue  of  Frauds  he  cited 
Ridgway  v.  Wharton  (3  De  G.  M.  &  G.  677,  and 
on  appeal  6  H.  of  L.  Ca.  238,  and  27  L.  J.  n.s.  Ciu 
46);  Boydell  v.  Drummond  (1 1  Ea,  142). 

Whiteside,  Q.C,  replied. —He  contended  that  da- 

mages  might  be  recovered  for  depriving  the  plaintiff 

by  wilful  and  fraudulent  concealment,  of  his  equitabla 

remedy,  and  to  show  that  the  agreement  was  binding 

1  in  equity  cited  Motteux  v.  London  Assurance  Co* 
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(1  Atk.  545);    Collett  v.  Morrisson  (9  Hare  162); 
Fowle  v.  Freeman  (9  Ves.  354);  Field  v.  Boland 
(1  Dr.  &  Walsh  37);  Clarke  v.  Moore  (1  Jo.  &  Lat. 
723);  Kennedy  v.  Lee  (3  Meriv.  447,  451);  Fitz- 
gerald v.  Vicars  (2  Dr.  ft  Walsh  298).     On  the 
question  of  the  Statute  of  Frauds  he  cited  Sounder- 
eon  v.  Jackson  (2  Bos.  &  P.  238);  Hinde  v.  TPftsfe- 
Aoum  (7  Ea.  558);  Allen  v.  £*»n*tt  (3  Taunt  175J; 
Schneider  v.  iVorm  (2  Manle  ft  Sel.  286);  Johnson 
v.  Dodgson  (2  M.  &  W.  653);  DoW/  v.  Hutchinson 
(3  Ad.  &  El.  353,  371);  Norris  v.  Cooke  (7  Ir.  0. 
L.  37);  Dowhngv.  Maguire  (LL&  Goo.,  temp.  Plank. 
19);  Thomas  v.  Bering  (1  Eeane729);  Fry  on  Sp. 
Perf.  160,  and  as  to  the  incorporation  of  the  letter  In 
the  agreement,  Shippey  v.  Derrison  (5  Esp.  130). 
On  the  question  of  Readiness  and  Willingness  he  cited 
Fry  on  Sp.  Perf.  s.  738,  p.  322;  2  Piatt  on  Leases 
539  (to  show  that  it  was  the  defendants  duty  to 
have  prepared  the  lease);  Price  v.  Williams  (1  M. 
ft  W.  6);  Cortv.  Ambergate,  fa  Ry.  Co.  (17  Q.  B. 
K.  8.  127);  Levy  v.  Lord  Herbert  (7  Taunt  314). 
On  the  question  as  to  the  Statute  of  Limitations  that 
the  breach  does  not  occur  until  reasonable  time  for 
performance  has  elapsed,  see  Pexpoint  v.  Thimbleby 
(Vin.  Abr.  "  Condition  "  L.  b.  2);  Addison  on  Contr. 
5th  ed.  1002;  Blogg  v.  Kent  (4  Moore  &  P.  433); 
Rawson  v.  Johnson  (1  Ea.  203).    On  the  question 
of  Rescission  Rockliffe  v.  Pearce  (1  Fost  &  Fin.  300); 
Burke  v.  Smyth  (9  Ir.  Eq.  135);  Sanson  v.  Rhodes 
(8  Scott  556);  Horsfall  v.  Thomas  (ubi  supra). 
With  regard  to  the  fraudulent  concealment  Reynell  v. 
Sprye  (1  De  Gex.  M.  &  Q.  660).  On  the  question  of 
principal  and  agent  Peto  v.  Hague  (5  Esp.  133). 
Chitty  on  Contr.  7th  ed.  612.     Story  on  Agency, 
s.451.     Story  on  Eq.  Jur.  s.  192,  s.  310  n.  4; 
Neville  v.  Wilkinson  (1  Bra  C.  0.)  543;  Doer. 
Martin  (4  T.  R.  66  fin.);  Smith  v.  Bank  of  Scot- 
land (1  Dow.  H.  of  L.  272) ;  Dresser  v.  Norwood  (14 
C.  B.  v.  s.  574);  Edwards  v.  M'Leay  (Coop.  Ch. 
308);  Pasley  v.  Freeman  (2  Sm.  L.  0.  68);  Re 
Burtnaster  (Dairy  t.  Napier  577);  Stone  v.  Compton 
(6  Scott  846;  Wilson  v.  Tumpion  (6  Scott  N.  R. 
894);  Taylor  v.  4«Aton  (11  M.  A  W.  401);  SmtfA 
v.JKay  (7  H.  of  L.  Ca.  750  et.  v.  ibid.  759);  Slim 
r.  Croucher  (1  De  G.  F.  &  J.  518,  527);  New 
Brunswick  Ry.  Co.   v.  Cony  pear e  (9  H.  of  L.  Ca. 
711);  i?e*  v.  Outch  (Moo.  &  Mai.  437);  Att.Gen. 
▼•  £«fc2oft  (1  Crompt.  ft  Jer.  220,  227);  Att.-Gen. 
v.  Riddle  (2  Crompt.  ft  Jer.  493);  Pratt  v.  Hum- 
phreys  (L.  Rec.  0.  S.  350,  and  on  Error  2  Dow.  & 
CI.  288);  Railion  v.  Mathew*  (10  CI.  ft  Fin.  934); 
Foster  v.  Cfczrfo  (4  Moo.  &  P.  741).     With  respect 
to  the  fraud  on  plaintiff's  alleged  infirmities  Pratt  v. 
Barker  (1  Sim.  1). 

Cur.  adv.  vult. 

Jan.  29- — Christian,  J.,  after  recapitulating  the 
pleadings,  continued: — On  the  first  count  counsel  for 
the  defendant  insisted  that  there  was  no  evidence  of  a 
contract  binding  under  the  Statute  of  Frauds,  and 
called  for  the  direction  of  the  judge  on  that  ground. 
Whether  he  was  entitled  to  that  direction  is  the  first 
question.  The  facts  are  few  and  simple.  The  plain- 
tiff was  tenant  from  year  to  year  to  the  defendant, 
originally  at  a  rent  of  £1 10  per  annum.    It  appears 


that  in  1857  the  defendant  determined  to  raise  the 
rents  on  his  estate  generally  granting  leases  to  his 
tenants.  Accordingly  a  circular  signed  by  Messrs* 
Stewart  and  Kincaid,  his  agents,  was  sent  to  the 
plaintiff,  and  was  in  the  words  following.  [The 
learned  judge  here  read  the  letter  of  the  25th  Novem- 
ber, 1857,  which  has  been  already  given.]  This- 
letter  was  signed  by  Mr.  Hamilton  who  had  authority 
to  bind  Lord  Howth  in  this  respect,  and,  it  was  not 
disputed,  to  grant  leases.  A  few  days  afterwards  a 
bailiff,  by  direction  of  Mr.  Hamilton  or  of  Messrs. 
Stewart  &  Kincaid,  brought  to  the  plaintiff  a  written, 
agreement  purporting  to  be  an  agreement  to  pay  aa 
additional  rent  to  Lord  Howth  and  to  execute  a  lease 
for  the  term  of  21  years  at  that  rent  containing  the 
clauses  usual  in  the  Earl  of  Howth's  leases.  This- 
agreement  was  signed  by  Archbold.  The  circum- 
stances are  thus  stated  in  his  evidence: — "  O'Brien, 
a  bailiff,  called  on  me  at  night.  He  told  me  he  had 
a  paper  for  me  to  sign.  •  OhP  said  1  *  it  is  to  raise 
the  rents  20  per  cent,9  and  I  said  I  would  not  sign 
it.  •  Oh  1  *  said  he,  <  you  will  get  a  lease,'  and  there* 
fore  I  signed  it."  Under  the  new  agreement  plaintiff 
remained  in  possession  until  March,  1862.  His  pay- 
ments of  the  rent  were  made  under  the  new  agree* 
ment.  Is  there  then  an  agreement  binding  within 
the  Statute  of  Frauds?  There  was  no  writing  signed 
by  the  defendant.  I  am  of  opinion  that  the  letter  of 
the  25  th  November  was  not  an  agreement  at  all  be* 
cause  it  does  not  make  an  offer  of  a  lease,  it  merely 
informs  the  tenant  that  instructions  have  been-  given 
to  the  agent  of  what  Lord  Howth  has  determined 
upon,  and  is  a  notice  to  him  that  those  intentions 
will  be  carried  out  in  his  particular  case.  It  states 
that  Lord  Howth  has  consented  to  an  arrangement 
made  by  Messrs.  Stewart  &  Kincaid,  and  it  proceeds 
then  to  inform  him  of  their  intention  towards  him  in* 
dividually.  In  my  opinion  the  question  whether  aa 
agreement  was  entered  into  must  depend  upon  what 
wad  done  afterwards  in  pursuance  of  the  last  clause  of 
that  letter.  The  test  would  be  this.  Suppose  Lord. 
Howth  had  revoked  his  instructions,  and  Messrs. 
Stewart  &  Kincaid  had  consequently  taken  no  further- 
steps,  would  the  agreement  in  the  letter  have  been 
binding?  I  think  it  would  not,  and  if  not  binding  at 
first  it  could  not  be  made  so  by  matter  subsequent. 
The  case  is  then  reduced  to  the  matter  of  the  30tk 
November.  The  written  agreement  of  that  date  was 
signed  by  the  plaintiff;  bnt  not  by  or  on  behalf  of  the 
defendant.  However  Messrs.  Stewart  &  KincaidV 
letter  of  the  25th  November  contained  a  distinct  re- 
presentation of  the  terms  on  which  the  agreement 
was  to  be  sent  to  the  tenant  for  his  signature.  These 
terms  must  be  taken  to  have  been  repeated  at  the 
time  when  the  agreement  was  tendered  for  his  signa- 
ture. This  agreement  was  void  under  the  Statute  of 
Frauds  in  its  inception,  but  it  was  contended  that  it 
gives  him  nnder  the  doctrine  of  part  performance  s> 
right  to  specific  performance  in  equity,  unless  his 
right  is  lost  by  subsequent  misconduct.  This  would 
depend  on  whether  the  acts  insisted  on  as  a  part  per- 
formance were  solely  referable  to  that  object.  The 
doctrine  is  laid  down  in  Dowell  v.  Dew  (1  Younge 
&  Col.  V.  0.  357),  and  in  the  late  ease  of  Nunn  r. 
Fabian  (1  Law  Bep.  Ch.  Ap.  35).     It  remains  now 
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to  consider  his  right  to  recover  on  this  agreement 
here.  I  think  with  respect  to  the  first  count  that  the 
defendant  was  entitled  to  the  direction  which  his 
counsel  asked  for.  The  doctrine  of  part  performance 
cannot  avail  to  render  a  promise  void  by  the  statute 
capable  of  being  directly  sued  on  in  a  court  of  law. 
I  think  that  on  that  account  there  should  have  been 
»  verdict  for  the  defendant.  On  the  first  issue,  so  far 
as  it  respects  the  fourth  count,  the  case  is  not  so 
dear,  for  I  do  not  see  why  the  breach  of  an  agree- 
ment valid  in  equity  alone  should  not  form  the  ground 
of  an  action  of  deceit.  But  there  are  two  things 
which  make  it  impossible  for  the  plaintiff  to  rely  on 
this  difference  in  the  present  action.  First,  the  form 
of  the  pleadings.  The  contract  referred  to  in  the 
fourth  count  is  by  express  reference  the  same  as  that 
stated  in  the  first,  and  the  defendant  has  pleaded  but 
one  traverse  to  both  counts,  Secondly,  the  way  in 
which  the  damages  were  assessed.  They  were 
.assessed  in  the  gross  upon  both  counts,  and  as  the 
one  count  must  fail  so  must  the  other  with  it.  I  have 
now  said  enough  to  show  that  in  my  opinion  the  con- 
ditional order  for  a  new  trial  must  be  made  absolute, 
and  if  the  decision  of  this  Court  were  final  it  would 
sot  be  necessary  to  go  further.  But  this  is  an  unsa- 
tisfactory mode  of  disposing  of  the  case,  for  the  deci- 
sion on  the  fourth  count  would  proceed  on  mere 
matter  of  form  in  which  the  plaintiff  might  of  course 
hereafter  mend  his  case.  But  our  decision  will  not 
be  final,  for  the  plaintiff  may  ask  leave  to  appeal,  and 
if  he  should  think  fit  to  do  so,  we  will  not  withhold  that 
liberty;0  and  we  think  it  right  that  the  defendant 
should  be  allowed  to  rely  on  any  of  the  points  of  law 
argued  in  this  Court,  and  that  it  should  be  open  to 
the  plaintiff  also  to  consider  these  questions  in  the 
Exchequer  Chamber.  Hencetwewill  give  olt  opi- 
nions on  the  merits. 

The  allegations  in  the  fourth  count  are: — First, 
that  Lord  Howth  in  person  knew  of  the  contract.  Se- 
condly, that  the  plaintiff  was  ignorant  of  it,  and  that 
Lord  flowth  knew  that  he  was  ignorant,  and  so 
knowing  took  proceedings  against  him;  and  so  (con- 
struing the  matter  with  the  plaintiff)  Lord  Howth 
wilfully  and  fraudulently  concealed  the  contract,  and 
thus  succeeded  in  evicting  the  plaintiff;  and  then 
leased  the  lands  to  Arthur,  who  took  without  notice 
and  therefore  holds  discharged  of  the  plaintiff's  claims. 
Now,  by  what  evidence  are  these  allegations  sup- 
ported. So  far  as  regards  the  complicity  of  Lord 
Howth  in  person,  there  was  no  proof  whatever.  Lord 
Howth  left  the  matter  to  his  agents.  As  to  direct 
personal  fraud  either  by  Lord  Howth  or  his  immediate 
agents  the  case  of  the  plaintiff  was  a  Mure.  It  was 
rested  on  the  conduct  of  the  sub-agent  Hamilton. 
Hamilton  managed  that  part  of  the  estate,  to  him  the 
rents  were  paid,  and  it  was  he  who  superintended 
plaintiff's  eviction.  We  most  consider,  then,  first, 
was  Hamilton  guilty  of  fraud;  and  secondly,  if  so, 
was  his  fraud  that  of  Lord  Howth? 

First,  then,  did  the  plaintiff  at  the  trial  make  a 
proper  case  of  fraudulent  concealment  by  Hamilton? 
To  decide  this  question  the  nets  mast  be  referred  to. 
They  an  as  follows :— Hamilton  seems  to  have  been 
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in  charge  of  these  tenants  and  the  estates  they  farmed* 
The  letter  and  the  agreement  are  both  in  his  hand- 
writing. This  agreement  was  signed  by  Archbold 
without  (as  he  swears)  its  having  been  read  to  him  or 
his  knowing  anything  about  it  except  what  was  told 
him  by  O'Brien.  Afterwards  Hamilton  went  down 
and  met  the  tenants  at  Lusk  in  order  to  grant  leases, 
but  took  none  for  the  plaintiff  because  (he  said)  plain- 
tiff owed  an  arrear  of  rent.  It  was  proved  by  one  of 
the  tenants  named  Mathews,  that  some  time  after  this 
meeting  of  tenants  plaintiff  asked  him  (Mathews) 
whether  he  had  signed  his  lease.  Mathews  told  him 
he  had,  and  asked  him  in  return  why  he  did  not  go 
to  the  meeting,  on  which  the  plaintiff  said  that  they 
had  written  to  him  from  the  office,  but  he  jdid  not  go 
as  yet,  and  he  did  not  know  whether  he  would  or 
not. 

This  conversation  shows  that  then  at  least  his  own 
agreement  was  present  to  his  mind.  Afterwards  he 
was  served  with  a  notice  to  quit.  Tnis  snowed  that 
in  the  opinion  of  Lord  Howth  and  his  agents  they 
were  at  liberty  to  treat  him  as  tenant  from  year  to 
year;  now  at  least  It  was  brought  home  to  him  to  deter 
mine  whether  he  would  be  treated  as  tenant  from  yea- 
to  year  or  take  out  his  lease.  He  did  not  take  out  his 
lease.  Decidedly  he  accepted  the  position  of  tenant 
from  year  to  year.  The  reason  of  this  is  not  for  to 
seek;  it  was  because  he  was  not  able  to  pay  up  the 
arrears.  The  notice  to  quit  was  not  acted  on,  and 
the  plaintiff  remained  in  possession.  Afterwards  he 
was  distrained,  there  being  two  years'  rent  due.  His 
argnment  is  that  by  this  time  ail  memory  of  the 
agreement  had  left  his  mind.  Certainly  his  con- 
duct was  that  of  a  man  who  had  no  right  He  ap- 
pealed to  the  indulgence  of  Lord  Howth  why  he 
should  not  get  a  lease.  None  of  these  appeals  seem 
to  have  been  made  to  Hamilton,  but  it  must  be  fairly 
assumed  that  Hamilton  was  cognisant  of  the  letters ' 
and  of  the  suppliant  attitude  which  Archbold  had  as- 
sumed. After  this  Archbold  paid  rent  several  times, 
but  notwithstanding  this,  on  the  20th  March,  1861, 
possession  was  demanded  in  pursuance  of  the  notice, 
to  quit.  He  was  however  allowed  to  remain  in  pos- 
session until  the  September  following.  He  seems  to 
have  made  the  utmost  efforts  to  avoid  eviction,  for 
afterwards  he  paid  a  full  year's  rent  leaving  due  up 
to  March,  1861,  only  the  small  sum  of  £33.  These 
sums  must  have  been  paid  to  avert  proceedings 
against  him.  Of  course  Lord  Howth  got  no  more 
than  his  right;  he  was  entitled  to  be  paid  his  full 
rent;  but  that  his  tenant  acted  in  the  expectation 
that  by  paying  the  arrears  he  would  avoid  eviction  no 
one  can  doubt.  These  payments  were  made  to 
Hamilton  who  knew  of  the  existence  of  the  agree- 
ment, and  who  knew,  if  anyone  did,  of  plaintiff's  ig- 
norance of  it  Supposing  the  agreement  not  to  have 
been  forfeited  by  plaintiff's  laches  he  would  have  been 
entitled  to  demand  as  a  right  what  he  was  now  ask* 
ing  for  as  a  suppliant.  But  Hamilton  remained 
silent.  The  large  payments  made  did  not  stay  the 
landlord's  proceedings.  In  January,  1862,  an  eject- 
meat  was  brought  No  defence  was  taken  to  it,  and 
in  March,  1862,  the  Aofcrswas  executed.  Archbold 
sent  in  a  claim  for  compensation  which  was  jrejeetsd. 
Some  of  the  rent  however  still  remained  oqnaid* 
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However  he  was  allowed  to  take  the  crops  for  that 
year.  Afterwards  the  letter  of  the  25th  November, 
1857,  was  found,  and  having  been  ahown  to  the 
plaintiffs  attorney,  ho  brought  a  pressure  to  bear 
upon  the  agent  which  resulted  in  the  production  of 
the  agreement.  In  the  meantime  Lord  Howth  had 
demised  to  a  new  tenant  at  an  advanced  rent,  who 
took  without  notice  so  that  there  could  be  no  specific 
performance,  and  the  present  action  was  then  brought. 
Hje  question  is,  therefore,  whether  under  these  cir- 
cumstances Hamilton's  conduct  was  fraudulent-  Let 
ns  consider  what  is  the  thing  with  the  concealment 
of  which  he  is  charged.  It  was  not  anything  of 
which  the  person  with  whom  he  was  dealing  must 
have  remained  in  ignorance  unless  informed  of  it  by 
him.  The  writing  was  signed  by  the  plaintiff  himself. 
The  facts  which  are  supposed  to  constitute  the  obli- 
gation on  the  landlord  were  the  tenant's  having  con- 
tinued in  possession  and  paid  the  increased  rent  which 
it  was  insisted  was  a  part  performance  of  the  contract. 
But  these  acts  of  part  performance  which  in  my  view 
never  would  have  had  any  effect  either  at  law  or  in 
equity  were  all  done  by  himself.  To  be  valid  in 
equity  it  would  have  been  necessary  that  every  time 
he  made  a  payment  of  the  increased  rent,  he  should 
have  done  it  distinctly  under  the  agreement.  If  the 
agreement  was  not  then  present  to  his  mind  there  would 
have  been  no  part  performance  and  no  binding  agree- 
ment at  all.  The  acts  done  under  an  agreement  are  not 
part  performance  unless  done  with  an  express  inten- 
tion to  perform.  The  thing  said  to  have  been  con- 
cealed was  one  which  lay  as  much  within  the  plain- 
tiff's knowledge  as  Hamilton's.  Hamilton  simply 
held  his  tongue  and  let  Archbold  take  care  of  himself. 
Before  it  is  said  that  that  silence  was  wrong,  let  us 
aee  whether  he  was  under  an  obligation  to  speak.  I 
rely  on  the  remarks  of  Bramwell,  B.  in  1  H.  &  G. 
100.  "To  constitute  fraud  there  must  be  an  assertion 
of  something  false  within  the  knowledge  of  the  party 
asserting  it  or  the  suppression  of  that  which  is  true, 
and  which  it  were  his  duty  to  communicate." 

Was  there  then  a  duty  of  legal  obligation  on 
Hamilton  to  break  the  silence  of  which  Archbold 
himself  had  set  the  example.  Of  course  where  an 
agent  is  employed  to  make  a  contract  for  his  princi- 
pal, ho  owes  a  duty  to  the  party  with  whom  he  is 
contracting  not  to  use  crafty  deceit  to  prevent  him 
from  discovering  anything  relating  to  the  matter  in 
question.  But  this  does  not  apply  to  a  thing  that 
lies  as  much  within  his  opponent's  knowledge  as  his 
own.  Is  he  under  a  duty  to  become  the  counsel  of 
his  principal  adversary?  Take  the  case  of  au  attor- 
ney employed  to  defend  an  action  who  finds  out  a 
flaw  in  his  client's  title.  Is  it  his  duty  to  go  to 
the  opposite  attorney  and  say,  4I I  have  dis- 
covered such  and  such  a  flaw  in  my  client's  title.  I 
think  it  may  benefit  you  to  know,  and  it  is  scarcely 
fair  to  conceal  it  from  you."  Would  we  call  this 
honourable  and  upright  professional  conduct?  But 
to  put  Hamilton  out  of  the  case  and  go  the  length 
which  Mr.  Butt,  wish  his  usual  intrepid  logic,  has 
suggested,  would  there  have  been  a  duty  cognizable 
at  law  upon.  Lord  Howth  himself  to  have  told  it.  I 
can  imagine  that  a  person  of  fastidious  mind  might 
do  so,  bat-BUch  eandoor  does  not  fall  within  the  defi- 


nition of  a  legal  duty.  Take  the  case  where  the 
cannon  was  sold  and  afterwards  exploded  in  conse- 
quence of  a  flaw  having  been  discovered  in  it  (1 
Hurlst  &  C.  90).  There  it  was  held  that  there  was 
no  fraud  because  there  was  no  duty  on  the  part 
of  the  seller  to  do  anything  but  leave  the  buyer 
to  take  care  of  himself.  How  much  more  strongly 
does  that  apply  to  a  contract  like  this  where  the 
dealings  were  at  arms  length,  and  where  the  thing 
concealed  must  ha\e  been  at  least  as  well  known  to 
the  party  alleged  to  have  been  deceived  as  to  the  de- 
ceiver. Not  to  have  told  him  would  have  violated 
no  legal  duty,  and  so  I  think  the  defendant  was  en- 
titled to  a  direction  as  to  the  issue  taken  on  the  23rd 
and  24th  defences  [the  3rd  and  4th  defences  to  the 
fourth  countj  being  those  which  traversed  conceal- 
ment and  fraud.  So  the  defendant  was  entitled  to  a 
direction  on  the  defence  which  traversed  the  plain- 
tiff's ignorance  and  the  defendant's  knowledge  of  that 
ignorance.  The  time  to  which  the  averments  have 
reference  is  the  period  during  which  the  plaintiff  was 
writing  letters  to  the  defendant  asking  to  be  allowed 
to  remain  on  the  land,  and  subsequently  until  the  de- 
mise to  Arthur.  The  first  proposition  is  that  the 
plaintiff  was  ignorant  of  the  contract,  but  it  was  in 
writing  and  signed  by  himself  and  periodically  called 
before  his  memory  by  the  increased  rent  reserved. 
The  question  was  not  whether  he  knew  of  his  rights 
under  the  agreement,  but  what  he  has  declared  is  that 
he  was  ignorant  of  its  existence,  but  he  has  himself 
sworn  that  he  knew  he  had  signed  it,  and  that  he 
always  recollected  that  O'Brien  told  him  it  was  an 
agreement  for  a  lease.  It  was  contended  that  Ha- 
milton must  have  known  that  Archbold  was  ignorant, 
because  otherwise  Archbold's  conduct  was  incapable 
of  explanation.  But  is  not  this  conduct  capable  of  a 
better  explanation  by  supposing  that  Archbold  was 
desirous  of  remaining  in  possession  as  tenant  from 
year  to  year,  but  did  not  wish  to  bind  himself  to  a 
lease.  When  his  sister  urged  him  to  sign  the  agree- 
ment, he  said,  "  Oh  I  it  is  to  raise  the  rents;"  and  is 
it  in  the  nature  of  things  that  Hamilton  should  tell 
him  of  it?  He  might  say,  •*  Both  Archbold  and  I 
know  the  agreement  has  become  a  dead  letter;  it  has 
never  been  acted  on,  and  never  will  be."  We  all 
know  what  a  Court  of  Equity  requires  of  the  plain- 
tiff in  a  suit  for  specific  performance.  He  must 
show  himself  in  the  language  of  that  Court,  "  Ready, 
desirous,  prompt,  eager.1'  But  is  this  a  description 
of  the  conduct  of  Archbold.  [Tho  learned  judge 
here  reviewed  the  conduct  of  the  plaintiff  and  pro- 
ceeded.] In  my  opinion  there  was  no  case  for  the 
jury  and  their  findings  both  c*i  the  question  of  con- 
cealment and  on  that  of  the  plaintiff's  ignorance  were) 
not  only  against  bbt  without  evidence.  However  I  think 
the  course  pursued  by  the  Chief  Justice  at  the  trial 
was  the  proper  one,  viz.,  taking  the  opinion  of  the 
jury  on  .these  questions  as  well  as  the  others,  because 
otherwise  many  of-  the  questions  in  this  case  would 
not  be  in  the  satisfactory  position  for  determination 
in  which  they  now  are.  I  said  the  defence  raised 
two  questions,  first,  whether  Hamilton  was  guilty  of 
fraud ;  secondly,  whether  if  he  were,  his  fraud  would 
be  that  of  Lord  Howth.  I  have  said  enough  to  show 
that  the  first  must  be  answered  in  the  negative,  and. 
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so  the  second  does  not  arise  at  all  I  will  give  no 
opinion  on 'the  question  on  which  the  Exchequer  in ' 
EngUnd  was  equally  divided  in  the  case  in  7  HV  &  N. 
172,  179.  -The  question  there  was  whether  a  prtn< 
cipal  is  liable  in  an  action  which  charges  him  person-1 
ally  with  fraudulent  misrepresentation. '  The  fraud  here 
consisted  merely  in  the  non- disclosure  of  a  thing  which 
lay  in  the  knowledge  of  the  opposite  party  himself. 
But  if  the  juiy  was  justified  In  finding  'that  Hamilton's' 


it  carefully,  and  I  am  free  to  admit  that  the  opinion  I  * 
had' formed  at4  the  trial  has  been  since  altered';  arid  I 
have  come  to'  that  conclusion  for  precisely  (he  "reasons 
stated  by  my  brother  Christian:  That  being  the  case,  it 
iis  clear  that  the  'first  Issue  on  the*  first  count  should  at 
the  trial  have  been  found  *  in  favour  of  Lord  Hbwtn. 
With  respect  to  ita  relation  to  the  fourth  count,  I  only 
mean  to  add  to  the  remarks  of  my  brother* 'Cbristian 
that' I  entertain  a  strohgfdpiniori'that'  whatever  ma^r 


conduct  was  fraudulent,'  aid  that  the  cause  as  well  { be  done  in  a  "Court  of  Error,'  here,  at  least  it  is  utterly 
aa  the  consequence  of  it  was  that  siated  in  the  fourth 
count,  vis.,  tie  enabUng-tiordHbwtti  to  dispossess  the 
plaintiff  add  demise'  the  land  to  a  third  person;  then, 
speaking  for  myself,  I  am  glad  to  be  excused  from  saying 
that  a  man  thus  wronged  must  have  no  remedy  ex- 
cept against  the  agent;    that  he  must  haver  none 
against  the  prinoipal  who  is  enjoying  the  fruits  of  the 
fraud.     To*  enable  me  to'  bold  thus,  I  should  either 
have  to  deny  the  views  of  the  Chief  Baron  in  the  case 
IJtiave  cited,  or  to  say  that  that  judgment  does  not' 
apply  to  this  case.    I  prefer  resting  my  opinion  ex-' 
clnsivelv  on  the  grounds  I  have' stated,  namely,  first, 
thjLt  there  was  no  contract  signed  by  or  on  behalf  of 
Lord  Jlowjth,  and  so  the  first  'count 'must  fail;  se- 
condly, taking  the  fourth  cbdnt  it  has  not  been  sus- 
tained,' no  case  having  -been  made  either  that  the  de- 
fendant personally,*  'or  his  agent,  committed  a  fraud, 
or  thai  the  plaintiff  was  ignorant  of  tho  agreement1, ' 
or  that  the  defendant  knew  of  such  ignorance! 

CHaqah,  J.— 3  feel  myself  constrained  to  concur 
with  the  *  judgment  of  my  brother  Christian/    How- 
ever we  must  take  the  law  as  we'  find  It.      After  the 
judgment  which  has  been  delivered,  a' judgment  so 
luminous  arid  so  exhaustive  alike  bT  fact  and  prfri- 
oipfes,  it  would  be  worse  than  useless  for  me  again  to 
traverse  the  same  ground,  and  I  shaB  only  add'  that 
whilst  I  do  not'  dissent  from  the  reasoning  arid  con- 
clusions on  the  Statute  of  Frauds,  1  desire  mainly  to1 
rest  my  judgment  on  the  considerations  which "affect ' 
the  iburtti  count,  as  to  which  the  controversy  chiefly 
macs.    Putting  aside  the  question  as  to  whether 
either  Mr.  Hamilton  or  the  plaintiff  recollected  the 
agreement,  I  adopt  the  opinion  that  no  doty  was' 
dust  on  Mr.  Hamilton  under  the  circumstances  to' 
make  any  communication  to  the  plaintiff.     It  would 
have  been  his  duty  to  make  such  a  communication  to 
his  employer  but  not  to  his  opponent.      The  fourth 
count  ceases  to  be  sustained,    but  having  looked 
through  the  cases  as'  carefully  as  I  could  with  re- 
ference to  the  effect  of  the  fraud  of  Hamilton  on  his 
employer  as  regards  this  action,  I  would  be  disposed1 
to  say  that  even  if  such  a  duty  did  devolve1  upon 
Hamilton,  his  personal  fraud  could  not  be  imputed  to 
Lord  flowth  so  as  to  ground  an  action  for  damage's. 
This  as  not  a  case  of  master  and  servant  but  of  prin- 
cipal and  agent.    I  have  found  no  authorities  that 
the  act  of  an  agent  not  done  with  the  knowledge  of 
his  principal,  though  he  may  have  reaped"  the  benefit 
c/  It,  would  makefhe  latter  responsible. 

ItafadAN,  XX  J.— J,  too,  concur  in  the  opinion  that 
has  been  so  ably' expressed  by  my  brother  Christian, 
hut  aa  it  was  a  review  of  my  own  opinions'  fit  'the 
trial,  I  was  anxious  that  the  judgment'  should  'have 
been  delivered  by  him.    With  respect  'to  the' first 


impossible  to  hold,  even'  assuming  that  an  action  could 
be;  maintained :  against 'Hamtftoi?,  his  'principal  is  re- 
sponsible. *  "4  To^renaV  my  "vie#s*inleHigible,7  must 
state  the  facte.  '  Messrs:  Stewart  BfKufcaTd1  are  the 
agents  of  my  Lord1  tfowth.''  'The^  get  InstrtctTohsto 
give  Archbold'notice'to  quit,  treating  him  as  a  tenant 
from  year  Vo  year.  '  At  the  trial  fib  case  of  personal 
fraud'cbuldT>c  made.  "  The  question  then  was,  whe- 
ther there  was  any  case  against  Mr.  Hafmifrod:  Be 
was  a  olerk'in  the  office  of  Messrs  Stewart'and  ffih- 
caid,  and  the  directions  given, were  to  proceed  bj1i6- 
tice'to  quit!*  *That  was  not  "a  diredtlori Ho  enter  into 
any  contract,  nor  toTiold  any  communication  whatever. 
Brady  v.  Todd  (9  C.  B.  k  tL  592)  is  a  settled  autho; 
rity,  and  decides  that  if  a  man  Ik  "eriiployed  tos^ell  a 
commodity— in  4tha£  case  'IT  was  a  horsi-Miiii  misre- 
presentation will' not  enable  the' Buyer  to  bring  an 
action  against  the  princTpar.for  breach  of  warranty, 
althdngh  Tie"  may  treat*  the:  contract  "as>6idl  The 
cases  in  16  C.'F.  rO<andriO'C.  B.  6B5,  proceed  5tt 
the  same  principle.  They  are  not  strong  as  the" first 
cited,  as  they  were  cases  in  which  the  principal  re- 
ceived no  benefit  from  the" fraud.  The  only  difference 
between  my  brother  Christian's  opinion  and  mine  is, 
that  1  jtbiok  the  decision  in  (7$2(  y.  Athlon  (7  IJnri. 
1  cVlfcr.,  172)  &nmt  $p  reviewed  in  a  qQ^ij|t  of  concur- 
1  rent  jurisdiction.'  In  that  case'  the  defendants  had 
authorised  apejaop  called  Youngman  to  aell  a  Jog  ojf 
mahogany.  •  joungman  fraudulently  concealed  ft  de- 
fect *n  fte  log  from  toe  plafcUjlff,  who,  upph  the  assur- 
ance that  it  was  sound,  bought  j£  at  3s.'  pe,r  fop*.  The 
evidence  was  that  it  was  not  worth  Xp.  3o\  The 
price  was  paid,  *andxthe  log  delivered.  It  ifas  admit- 
ted '.that  the  'defendants  ^ere  not  perlionajly  guilty,  nor 
had  *hey  any  knowledge  6f  the  fraud.  The  question 
was,  whether  an'act!6n  ^co old  be  maintjiined  against 
the'pnjjcip'al  for  jhe  "fraudulent  miscohdact  bf  his 
ageu»:  '  R  is  true  j^'fn^'^f^^'AjiH  w>a 
equally  divided,  buf  Ihe  decision  was  vin  favour  of  Ba- 
ron 'Martin's  opim6n  la\  the  irlaV  and  from  that  deci- 
sion no  appeal  was  taken. '  tint  supposing  that  deci- 
sion xere  to  be  reviewed,  and  that  the  JJouse  qf 
Lords  were  .to  .cpjne  Jo  a  differ eot  conclusion,  it  seems 
to  me  that  it  would  not  militate  against  our  decision 
in  thia  ,case.v  Tor  the  Judgment;  of  Baron  Wilcle  hintf- 
self  seems  to  fpe  couch'""  -  -  —  - 

this  case'. 


a  man 


point,  that  on  the  Statute  of  Frauds  i  have  considered 


yourself  of  the  contract,  everything  d?neinjthe  con- 
tract is' a>  At  wejrei,  tjie  doing  of  the  principal.    But 

even  ^eV^*8  ^  sunlesf  ^Pa^.  to^A^  wfthin 
**-  -' - -^-Tity  o^e  Mpht,  $e  pjiu^ipaj  is  n6;t  liable. 


a^r^n  ebnlfl  .not  ^isfuiguufli  fhf  case  £roia 
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action  for  the  breach  of  a  warranty  given  by  the  agent 
cannot  be  brought  against  the  principal  who  has  not 
authorised  it;  and  if  Brady  v.  Todd  (9  C  B.9  n.  s., 
692)  be  well  decided  that  the  principal  is  not  respon- 
sible for  a  breach  of  warranty,  on  what  principle  will 
he  be  responsible  because  the  agent  has  simply  said 
nothing.  In  7  H.  &  N.  780,  Baron  Wilde  says — 
"  All  deceits  and  frauds  practised  by  persons  who 
stand  in  the  relation  of  agents  general  or  particular, 
do  not  fall  upon  their  principals;  for  unless  the  fraud 
itself  falls  within  the  actual  or  the  implied  authority 
of  the  agent,  it  is  not  necessarily  the  fault  of  the  prin- 
cipal. Now,  assuming  Hamilton  acted  fraudulently, 
what  evidence  is  there  that  he  had  the  orders  of  Lord 
Howth?  There  is  no  difference  between  him  and  an 
attorney  employed  in  a  similar  case.  I  have  come  to 
the  conclusion  that  the  action  is  ntterly  unsustainable. 
Set  aside  the  verdict  on  the  ground  of  misdirection. 
Our  opinion  is  that  there  was  no  evidence  to  support 
the  findings  of  the  jury  on  the  first  and  fourth  counts 
—each  party  to  abide  their  own  costs  of  the  former 
trial,  and  of  the  argument  in  this  motion;  and  let  the 
plaintiff  have  leave  to  appeal  against  this  order  (if  so 
advised)  within  the  usual  time. 

On  Butt,  Q.C.,  asking  that  a  new  trial  might  be 
ordered  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  the  Court  refused,  remarking 
that  in  that  case  the  decision  of  this  Court  wonld  be 
final;  (and  see  Common  Law  Procedure  Act,  1856, 
section  41). 


Bbingklet  and  others  v.  John,  Robert,  and  Patrick 
Donoqhoe.— Jan.  18.  19,  31. 

Landlord  and  tenant— Cost* — Redemption  after 
ejectment  for  non-payment  of  rent — 23  j*  24  Vict, 
c.  164,  s.  70 — Principle  on  which  landlord  in  pos- 
session is  to  be  charged. 

Where  a  landlord  ejects  his  tenant  for  non-payment  of 
rent,  and  the  tenant  redeems  under  the  23  j-  24 
Vict.  c.  154,  8.  70,  the  landlord,  not  being  guilty 
of  fraud  in  the  progress  of  the  cause  through  the 
Master's,  office,  is  entitled  to  the  costs  of  taking  the 
account,  not  including  the  costs  of  such  portions  of 
his  affidavit  as  relate  exclusively  to  the  subject- 
matter  of  the  objections  taken  by  him  to  the  report, 
and  commented  on  in  Court, 

Where  there  w  evidence  of  what  the  landlord  has  ac- 
tually received,  he  may  be  charged  with  it. 

Where  there  is  no  such  evidence,  the  amount  he  ought 
to  be  charged  with  is  a  fair  occupation  rent  having 
regard  to  the  circumstances,  especially  to  the  fact 
that  he  may  be  turned  out  at  any  moment. 

This  case  was  an  ejectment  for  non-payment  of  rent, 
brought  to  recover  part  of  the  lands  of  Cambs  in  the 
County  of  Sligo,  which  were  held  nnder  lease  subject 
to  the  yearly  rent  of  £130.  No  defence  was  taken 
to  the  action,  and  judgment  for  the  plaintiff  was  en- 
tered on  1 1th  October,  1864.  The  habere  was  exe- 
cuted on  the  24th  October,  1864,  bat  of  part  of  the 


premises  possession  was  not  taken  till  2nd  November* 
1864.  By  indenture  of  7th  Mar.  1865,  two  of  the  de- 
fendants, Pat  and  Robert  Donoghoe,  who  were  in 
possession,  and  to  whom  it  was  alleged  John  Donoghoe 
(who  had  emigrated)  had  conveyed  his  interest,  as- 
signed all  their  interest  to  Mrs.  Elizabeth  Wills. 

On  21st  April,  1864,  counsel  moved  on  behalf  of 
Mrs.  Wills,  who  had  previously  loged  £191  in  Court,- 
that  a  writ  of  restitution  might  issue,  and  that  she 
might  have  such  further  relief,  and  such  account* 
might  be  taken  of  the  profit  since  possession  had  been, 
obtained,  as  the  Court  might  think  fit,  and  as  a  Court 
of  Equity  would  have  ordered.  In  an  affidavit  made 
at  the  same  time,  Mrs.  Wills  stated  that  £191  wa* 
the  sum  ascertained  by  the  habere*  as  due  for  rent 
and  arrears  np  to  the  period  to  which  the  rent  was 
sought  by  the  ejectment  and  for  costs,  and  that  on 
the  20th  March,  1865,  she  had  tendered  that  snm  to 
Mr.  Brinckley  (plaintiff),  at  the  same  time  showing 
him  the  assignment  to  her  of  the  defendants'  interest* 
but  that  he  had  refused  to  accept  it.  Mr.  Brinkley 
in  his  affidavit  stated  that -she  had  tendered  only 
£161,  and  that  the  defendant,  John  Donoghoe,  had 
never  departed  with  his  interest  in  the  lease. 

An  order  was,  however,  obtained  on  the  11th  of 
May,  1865,  referring  it  to  the  Master  to  ascertain 
what  rent  had  accrued  due  to  plaintifls  since  the  ac- 
crual of  that  marked  on  the  habere,  and  whether  the 
plaintiffs,  or  either  of  them,  had  received,  or  without 
wilful  default  might  have  received  any  and  what  sum* 
of  money  since  the  execution  of  the  habere,  and  to 
strike  a  balance,  and  certify  what  sum,  if  any,  wa* 
due  to  the  plaintifls  on  foot  of  the  rent.  It  appeared 
from  the  discharge  of  plaintiff  that  the  farm  in  question 
adjoined  another  farm  which  had  also  been  leased  to- 
the  defendants,  and  recovered  by  plaintiff  in  ejectment 
for  non-payment  of  rent,  and  that  the  fences  between 
the  two  had  been  broken  down  so  that  it  wonld  have 
involved  great  expense  to  repair  them,  and  plaintiff 
had  consequently  let  the  graaing  of  both  arms  toge- 
ther, subject  to  the  tenant's  right  of  redemption — the 
cattle  straying  over  both  farms  indiscriminately.  Some 
of  the  cattle  had  broken  into  and  eaten  two  acres  of 
hay.  Nine  acres  more  of  hay  had  been  mown,  and 
saved  by  plaintiff,  and  was  still  on  the  land.  The  other 
statements  in  the  charges  and  discharges  referred 
chiefly  to  the  sums  received,  and  are  immaterial. 

Master  Burke  reported  £67  12s.  lOd.  as  a  balance 
due  to  the  defendants,  and  on  his  report  coming  in*. 
the  following  motions  were  made:— 

On  behalf  of  the  plaintifis— That  the  report  should 
be  referred  for  re- consideration,  or  that  it  should  be 
varied  by  charging  the  plaintiffs  with  such  sums  only 
as  they  had  actually  received,  or  by  charging  them 
with  a  fair  occupation  rent  only  during  the  time  they 
were  in  possession  on  the  ground  that  the  report  was- 
framed  on  an  erroneous  principle  in  charging  plaintifls 
with  the  highest  fanning  profits  whioh  could  be  made 
of  the  lands  during  the  summer  of  1865,  whereas  In 
fact  Mrs.  Wills,  but  for  her  own  default,  might  have 
been  in  possession  during  that  summer,  and  inasmuch 
as  the  proper  mode  of  taking  an  account  of  what 
might  have  been  received  without  wilful  default,  is  to 

•  28  &  *4  Vict,  c  154,  *  66.  * 
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charge  the  person  in  possession  with  a  fair  occupation 
rent. 

On  behalf  of  Mr.  Reddington  (with  whom  Mrs. 
"Wills  had  intermarried  pending  the  snit)  and  his  wife 
—That  the  report  should  be  confirmed,  and  that  a 
writ  of  restitution  should  issue,  and  for  the  costs  of 
the  original  motion,  and  of  the  reference  and  report 
thereunder,  and  of  the  present  motion. 

On  the  case  being  opened,  the  Court  adjourned  it 
till  the  next  day  in  order  to  ascertain  from  the  Mas- 
ter on  what  principle  he  had  proceeded,  and  what  evi- 
dence he  had  before  him. 

Jan.  19,  Master  Burke  was  sent  for  into  Court, 
and  said  he  had  no  evidence  before  him  except  the 
charges  and  discharges,  and  some  parol  evidence  of 
which  he  had  taken  only  a  very  slight  note,  and  that 
he  had  not  got  on  the  principle  of  an  occupation  rent 
but  on  that  of  charging  the  landlord,  not  with  the 
uttermost  farthing  he  might  have  made,  but  with 
what  he  could  reasonably  have  made.  The  case  then 
proceeded. 

M.  Morris,  Q.C.,  for  the  plaintiffs,  cited  Trant  v. 
Irwin  (8  Ir.  Jur.  N.  S.  809). 

W.  Bourke,  Q.C.,  contra,  observed  that  the  stat. 
11  Anne,  c.  2,  s.  4,  contained  nothing  in  favor  of 
the  principle  of  an  occupation  rent,  and  that  Sir  A. 
Hart,  in  Swanton  v.  Biggs  (2  Molloy,  20),  was  care- 
ful to  follow  strictly  the  wording  of  the  statute. 

Beytagh  followed  and  contended  that  the  landlord 
should  be  charged  with  all  he  had  actually  received, 
or  without  wilful  default  might  have  received.  Coun- 
sel relied  on  the. wording  cf  the  reference  to  the 
Master.  He  argued  that  under  the  circumstances 
plaintiff  should  not  be  required  to  pay  the  cost  and 
referred  to  Fitzgerald  v.  Hussey  (3  Ir.  Eq.  319); 
Newoenham  v.  Mahon  (id.  304). 

Monahan  replied,  and  referred  to  Furlong  on 
Landlord  and  Tenant,  1115.  With  regard  to  costs, 
lie  relied  on  the  general  rule. 

Monahan,  C.  J. — We  are  satisfied  that  the  tenant 
must  pay  the  costs.  A  mortgagee  in  possession,  and 
a  fortiori  a  landlord,  if  he  had  recourse  to  the  eject- 
ment for  non-payment  of  rent  is  entitled  to  the  costs 
of  taking  an  account,  unless  in  the  progress  of  the 
cause  in  the  Master's  office  he  has  been  guilty  of 
fraud.  There  does  not  appear  to  have  been  anything 
of  that  kind.  Certainly  I  thought  at  first  that  he  had 
not  allowed  a  fair  balance  to  the  opposite  party,  but 
that  has  been  explained,  with  respect  to  the  greater 
part  of  the  land  in  question.  As  to  the  rest  Master 
Burke  has  stated  the  ground  on  which  he  proceeded, 
but  we  are  of  opinion  that  he  made  a  mistake  as  to 
the  principle  on  which  that  account  ought  to  be  taken. 
The  proper  account  was  directed  by  the  Court — 
namely,  what  plaintiffs  had  received,  or  without  wil- 
ful default  might  have  received.  But  then  the  ques- 
tion arose,  on  what  principle  that  amount  should  be 
calculated.  The  landlord  is  only  bound  to  get  the 
best  rent  he  can.  In  this  particular  case  he  took  the 
possession  upon  himself,  and  we  have  no  doubt  that 
where  there  is  evidence  of  what  he  has  received,  it  is 
fair  to  charge  him  with  it.  As  to  the  meadow-land 
the  utmost  that  the  Master  could  have  charged  him 
with  was  the  actual  value  of  the  hay  minus  the  ex- 
pense of  saving  it.    As  to  the  other  lands  there  were 


two  adjoining  farms.  He  took  in  graziers;  he  says 
only  as  many  as  would  do  for  the  larger  farm:  but  in. 
consequence  of  the  fences  being  broken  down  by  the 
neglect  of  the  tenant  who  was  before  in  occupation, 
these  cattle  grazed  upon  both  farms,  and  the  utmost 
the  Master  could  have  charged  him  with  was  what 
would  have  been  a  fair  occupation  rent  having  regard 
to  all  the  circumstances,  and  to  the  circumstance  that 
he  might  have  been  turned  out  at  any  moment.  No 
evidence  was  given  by  either  party  as  to  what  such  a 
rent  would  amount  to  because  the  Master  decided  that 
he  would  not  proceed  on  that  principle  which  we  consi- 
der the  right  one.  We  do  not  think  it  right  to  preclude 
the  parties  from  going  into  evidence  on  that  point, 
but  in  mercy  to  them  we  would  rather  not  send  the 
casuj^ack  again  into  the  Master's  office.  They  must 
ascertain  what  was  the  market  value  of  the  hay,  and 
the  expense  of  sowing  it,  and  what  would  have  been 
a  fair  occupation  rent  for  the  55  acres  subject  to  being 
turned  out  whenever  the  other  party  liked  to  redeem. 
We  will  not  make  an  order  for  a  day  or  two  in  hopes 
that  the  parties  may  come  to  an  understanding,  and 
enable  us  at  once  to  issue  the  writ  of  restitution,  and 
to  put  these  people  into  possession.  If  there  is  no 
agreement  come  to,  we  must  send  back  the  case  to 
the  Master's  Office. 

Jan.  30 — On  the  case  being  called  on,  it  was  agreed 
that  the  tenant  should  have  the  hay  at  £5,  and  the 
case  with  regard  to  the  other  land  was  referred 
back  to  the  Master  to  ascertain  the  amount  of  an 
occupation  rent  as  stated  in  the  judgment.  The  writ 
of  restitution  to  go  immediately,  the  tenant  and  his 
wife  undertaking  to  pay  such  balance,  if  any,  as  should 
be  found  due  on  the  report. 

The  rule  as  to  costs  was  as  follows  in  the  C.  B. 
Rule  Book: — That  the  said  John  Reddington  do  pay 
to  said  plaintiff  the  costs  of  the  motion  of  the  1 1th  of 
May  last,  and  the  reference  and  report  thereunder,  as 
also  the  costs  of  this  motion.  When  said  costs  shall 
have  been  taxed  and  ascertained,  the  taxing  officer  in 
taxing  the  costs  of  this  motion  to  exclude  therefrom 
the  costs  of  such  portion  of  the  affidavits  and  briefs 
used  thereon  as  relate  to  the  objection  to  the  Master's 
report,  save  as  to  the  meadow  and  pasture  land  here- 
inbe'fore  mentioned,  and  in  relation  to  which  said 
plaintiffs  have  succeeded  on  this  motion. 


Court  of  Ifrofiate. 

Btptttad  by  W.  R.  Miller,  EMJ..LLO,  Bftrrltter.at.Lsw. 

M'Cabtht  v.  Mathews.— Mar.  15. 

Receiver— Attachment  for  rent. 

An  attachment  will  not  be  granted  against  tenants  for 
nonpayment  of  rent  to  a  receiver,  where  only  a 
half  year's  rent  is  in  arrear,  nor  any  order  made 
for  proceeding  by  civil  bill  process  or  otherwise. 

Price,  for  the  receiver,  who  had  been,  by  an  order  of  the 
10th  day  of  July,  1865,  appointed  over  the  real  estate 


ft 


flffiiMtf  jftffisT. 


a  tne  deceived}  ThdtalU  M'ManfiR  ibfiffe*  for  *to&h- 
jAtfta'  a^Jnit  tfverid  if  file  tenant*  oil  Aid  BihoV  Ibr 
JM-lrffmeht  of  flfeir  renti  tf ofl&  to  pay  flieif  /edt^ 
KM  HOT  rfveff  on  &«  2h<*  «ari#  to  ffie  tenants  67' 
thfl  recover,1  ind  6q'  the1  IStft'  of  March  a  frtffcnal  de- 
Aiad  bid  t&h  made  on  the  teiiktttJ;  wlilh  in  tntfm*- 
ffttti  tffA;  fri  default  an  application  would  be  niadri  to 
tfo  Codrt  fo¥  tt  ittafcfimehv  0*  ftr  liberty  to  proceed, 
4s  mlfcttf  M  ducted.  The  rent  in  arrear  in  tfatt  sW- 
dtl  festal'  wti  *  toff  vOfr,  Atitf  the'  1A  NoVembtt, 
1805. 

Batata*  J:— The  AHe'  tt  Chari&fy  £•  Wit  tio 
pftftttffitoctil  5e  token  a^^Bt^faoltingtenanfs;  dntU 
rfftftf  did  MplrtKlbn'  of  five  months  from  th^r  tfttfe  ttfe 
rent  i*  dde,1  wHttk  the  rents  6e  reserved  half-yeai-ty; 
8b  that;  in  fact,'  the  tenant  may  be  ftid  to  h  a*e  Ax 
ttbntttt  fWnJ  CtAfc  ttttre  tb  pay  (146th  General 
Ori*,'  1843;*  tad  32itf  OAtir,'  fifty;  186*7;  iiibtff- 
ttttfn*  titil  WD  renfedy  for  diittOiQ:  Iri  ihW  ciufe 
the  rants  a*e  ofty  dtttf  <br  britf  Half  veto1  at  ljt 
Ndvtober,  1865;  aft  tliat  6tfl/  tfife*  Abntns  fiaVe 
Oip*ttiitfcet6tttiAfe.  I  win,  tfitttfore;  fcaWtib 
otter  eittifcr  Wr  tfn  atfcdime'iit;'  or  (btf  any  btfier  re- 
M&y.  The  receiver  tflntt  eie¥tf  htttiseTf  ataorigdt  the 
feflants?  and  gel  ik  dTe  hfota  atf  b&l  he  can,  ot  renew 
the  application. 

tio  mi*. 

(^  ftack- C t  Pr.  My 


EBcroRi  Lynch,  J  J 
#a :  P iMix  6meban.— jftj.  1866.— (See  p.  40.) 


TPfore,  tn  a  composition  after  bankruptcy,  the  manager 
of  the  bankrupts  estate  was  appointed,  on  hie  un- 
dertaking to  provide  a  sum  of  £8,000,  for  the 
necessary  outgoings  of  Hie  skate,  and  likewise  under- 
taking  to  have  at  all  times  forthcoming  a  sum  of 
£5,000  for  the  beneJU  of  unsecured  creditors  oj  the 
bankrupt,  anf  fV  manager  woe  to  be  considered  a 
salvage  crtmbr  fir  all  the  necessary  advances— 
Reltilthat^uch  manager  could  not  insist  on  the 

*^^*frt«R.*f»  yjmrtotofa  credit- 
on,  or  without  provuUng  tn  the  first  instance  for 
the  sum  of  £ty<HMr  dfytnatty  apWt  to  have  on 
hands  for  their  benefit. 

ItttetiSdBk-  tiffiff  tfie  ttfurt  opon  cnafce  ind 

^harrn  m*s  urn  fc-ut  $w0n  of£^ 

rioneer,  made  a  claim  fbrJrivancfci  maA  by  Mar  fo 
manager. 


H^oti,  QX?.,  anff  1^;  Wef^  iff  s^^ort  6?  4fi» 
charge  filed  by  the  manager. 
,      ^^na^  Q;C,  wttf6r  Ae  iaai^nee  in o^baitAAi ta 
tWehaM 

Ttiefa^faTTia^peaY'infhdjaJgnient-: 
LtNCfl  J.V  id  pving  judgment,  $ai(f— Tfto 
of  Mr.  Walan1  snbmite  that  in  the  eVents> 
in  the  charge  U  ffibdld  nbt  be  held  td 
and  strict  perfbrm'iince  6f  the  terms  cbnt 
the  illation,  ot  tne  13th  of  JinrtVy,  1'865,  fi- 
aimbcn  a*  "  chargea,n(,8  assent  thereto  ,was:  bbratift 
"  by  erroneous  statements  of  the  troe  add  ac^dil  ionnl- 
iioii  6f  ftfe  banltrn^t^  estates  and  effects,^  anff  (hat 
therefore  tl/e  dlaini  of  the  chargeant  to  63  paid  ftfe 
Balance  dtle  to  him  *s  id  forth  in  fourth  acheftflft 
6a^ht  to  bW  preferred  to  all  other  cfadntf  j 
ffoeve'r;  and  he  claims  fhaif  the  snn\  of  £4,4 
15s.'  lOd:  noW  sV6nl<f  be  paM  to  htt  iti  1 
orfty  to  the  credftots  of  tf»e  bankrnpt,  in*  ji? 
that  sum  may  noV  bet  ordered  to  be  paid  io  h 
This  charge  appears,  to  have  been  framed  ii'  a  rfi$ 
strange  sbSjSe,  vuL,  tth'a^  6Y  pile  a<xoiintfri£  &  a  <^aj 
city  designated  by  the  reioTation  of  Jandkr^,  181 
ind  yet  not  bound  dy  tftib  ternis  of  hlf  appdii 
Aient f  and1  thfs;  fbunded  on  the  anegatfen  that  her  Wi 
ifiisl^d  by  the  valndtI6b  of  the  property  c^fflinffia^ 
fitfl  charge:  Who  misled'  hVm;  or  in  .wna't  minfffi  B 
was  kept  inMrfbrance  of  the  trrith  A<m  mtid&fi. 
And;  when-  hf  Came  to  the  knowledge  <jf  ffi^fiW 
practised  oil  fifiri  ii  not  evei1  diitinctly  stUte^.  BttV  tff 
resolatiori  cbniSfmW  by  th:e!  bbnrt  cfliMrifcfl  Hie.** 
presi1  pro\nS6n  thfit  Ml  Wifeh  "  mlghif  at'&VtiJ 
apbty'  r6'  iftb  Conn  ii>  dftxtftinnfe  t!ie  present  nMtjt 
m'&ratodwind  tip  ihi  &lit&v  bhtel#\mh%&>i 
tiavd  colne  to1  this  Coart  at  any  time  ffpon  dlsbovei'y  of 
the  alleged  miatakes,  an'd  hate  isled  fo>  h&  ftle^e  ♦  h% 
never  took  an/  iucli  coni^Je  however,  but  tli£  coiirseha 
Cook  was  i  rery  dlferedf  one  inflge^  and  whicn1 1 
shall  remark  on  snbseqnently. ,( At  presenr  I M  6ntf 
doling  Witt  tt&  chaVges.  T^ere  seem^  to1  &  nq 
I^eteit  fbr1  the  claim  pot,  forward  to  accoaht'  withoul 
tfefng  bohhd  by  thS  dntibs  of  the1  ciha^ter  it  whtcS 
U  6  ac^buiftitig-.a'  sdrt  of  acco'dtittng  i&h'iarof.  i 
before/.  But  counsel  fn  irgndent  properly  toot  othe 
ground  &^h  this;  antfgorigbt  within  tfe  &mSi  ot  ttf^ 
rtsoluftSoti1  to  show  tfiit  he  hii^  thil  claim1  df  nfibtiff: 
This  is  not  the  ground  par  forward  in  the  chafA  W? 
ft  is  a  tor  ground  if  sustainable  i  and  I  never  wUh  ttf 
ra*fse  special  objection^  in  the  shape  of  pleading  dlP 
jpctibns;  tfnlesa  fi  aid  of  what  ii  justice1:  Agidfif 
Mr.  Waflsh  is  stlfl'  ih  4c<ibuntln^  party  with  m> 
balance'  ascertamed,  and'  th^  claim  in  this  view  is  b£ 
wav  of  ahticipatlqH  of  &nj  event  which  iiiay  iiever 
happen:  JBtit  notwithstanding  ail  these  plain  object 
tibtts  itijAX  present  C^arge^  I  have  heard  it  argued  pa 
the  coiiktrtfctioif  of  th^  rdsornlibn  of  Jaimary,  On1 
ttiisAoWt  1  atf  bf  bpfnibn  tnat;  Ae  charA  tak  119 
fodiraatidtfj  t  ihufc  the  resolution  very  plain  in  ita 
iernfo,  fifr.  Wafeh  w'as  fcound  id'  ap^vihee  a  sum  not 
exceeding  i8,66b  in1  addition  to  the1  assets  then  iS 


h'aftd^  for  ^r'b^y1  worling  the;  estate.    For  this 


THE  IRISH  JURIST. 


99 


£5,000  to  be  available  for  them;  this  latter  provision 
ia  incorporated  with  the  first  provision,  and  makes  it I 
to  my  mind  quite  clear,  that  to  give  h*m  now  such  a 
right  would  be  totally  to  defeat  the  whole  intention  of 
these  provisions,  and  indeed  the  exception  made  in 
bis  favour  in  the  provision  as  to  the  £5,000,  namely, 
m  less  by  payments  of  the  dividends  thereout  and  loss 
(if  any)  by  extraordinary  casualty  to  cattle,"  seems  to 
me  conclusively  to  show  what  was  intended.  There- 
lore  I  hold  that  this  charge  is  totally  unsustained;  and 
I  declare  that  Mr.  Walsh  is  not  entitled  to  be  paid  now 
the  sum  churned  by  him ;  without  prejudice,  however, 
to  any  claim  by  him  as  a  salvage  creditor  on  the 
assets  of  the  bankrupt,  in  respect  of  any  payments 
made  by  him  after  the  nnsecured  creditors  have  been 
secured  to  the  amount  of  the  existing  assets  valued  at 
£5,000  at  the  time  of  this  appointment,  and  I  direct 
Mr.  Walsh  to  pay  to  the  assignee  the  costs  of  the 
proceedings  on  his  charge.  Having  thus  disposed  of 
the  case  oh  this  charge,  I  feel  bound  to  remark  upon 
some  matter  brought  before  me  in  the  course  of  the 
proceedings  here.  Mr.  Walsh  has  presented  himself 
before  this  Court  as  a  person  injured,  and  who  has  a 
right  to  make  complaints  about  the  proceedings  in  this 
matter,  and  he  continually  reverts  to  some  misstate- 
ments made  to  him,  some  matters  suppressed  from  him, 
and  *ome  injustice  done  to  him  by  the  liabilities  in- 
curred. I  hope  I  will  never  be  led  to  fix  liability  un- 
fairly on  anyone,  or  to  force  to  extreme  rigour  the 
consequences  of  acts  fairly  done  in  discharge  of  duty 
which  by  inevitable  accident  have  turned  out  to 
be  disastrous.  If  Mr.  Walsh  was  misled  in  the  hopes 
be  entertained  when  entering  into  this  arrangement, 
if  while  acting  he  discovered  the  unsound  nature  of 
this  arrangement,  I  would  most  readily  have  heard 
him,  considered  the  whole  case,  and  most  certainly 
would  not  have  held  him  to  the  strict  letter  of  an 
agreement  which  he  showed  me  was  incapable  of 
performance.  If  acting  honestly  and  fairly  in  the 
duties  of  his  office,  as  long  as  he  held  it,  he  came 
before  the  Court  seeking  relief  from  its  onerous  pro- 
vision incapable  of  being  discharged,  then  he  wonld 
have  a  fair  claim  to  ask  not  to  be  visited  with  results 
that  inevitably  arose  out  of  the  very  nature  of  the 
property  committed  to  him;  all  this  would  have  been 
honest  and  according  to  duty,  and  so  acting,  Mr, 
Walsh  would  have  been  secured  from  loss,  and  only 
disappointed  in  the  hopes  of  benefit  to  himself  from 
the  arrangement.  But  I  regret  to  say  that  in  my 
opinion  Mr.  Walsh's  conduct  was  totally  the  opposite 
to  all  this,  and  distinctly,  knowingly,  and  willingly,  in 
contravention  of  the  duties  of  his  office.  Mr.  Walsh 
had  full  notice  of  bis  intended  appointment  certainly 
before  the  16th  December,  and  that  appointment  was 
aot  confirmed  by  the  resolution  of  the  creditors  until  the 
13th  January,  the  duties  pointed  out  were  plainly 
stated,  and  he  had  foil  opportunity  to  consider  the 
nature  of  the  office  he  undertook,  and  to  examine  all 
matters  connected  with  it.  And  on  the  23rd  Decem- 
ber Mr.  Walsh  has  recorded  in  this  Court  the  follow- 
ing:— « I,  the  undersigned  Walter  Henry  Walsh,  here- 
by undertake  to  carry  out  the  within  proposal  so  far 
-as  it  relates  to  me,  and  I  undertake  to  be  accountable 
4o  the  Court  and  creditors  in  this  undertaking." 
After   that  solemn   and  precise  undertaking,  and 


on  the  frith  of  it,  the  creditors  ratified  the  ar- 
rangement on  the  13th  January,  and  Mr.  Walsh 
then  entered  on  the  discharge  of  bis  duties. 
By  the  resolution  of  the  13th  January,  1865,  the  pro* 
perty  was  to  be  managed  by  Mr.  Walsh,  under  the 
superintendence  of  the  trade  assignee;  here  again  a 
duty  is  imposed,  and  required  performance,  for  I  can- 
not allow  this  Court  to  be  trifled  with,  and  specific 
duties  to  be  undertaken  by  persons  who  have  no  inten- 
tion to  mind  them.  Every  office  undertaken  brings 
its  responsibility  for  the  neglect  of  the  duties  imposed, 
and  this  Court  is  bound  to  see  that  the  estates  are  pro- 
tected from  injury  arising  through  means  of  the  duties 
being  neglected.  It  is  certainly  clear  that  the  trade 
assignee  took  no  part  whatever  in  discharge  of  this 
duty  of  superintendence,  and  left  the  matter  in  the 
hands  ef  Mr.  Walsh,  altogether  uncontrolled  by 
him.  But  let  me  see  how  Mr.  Walsh  discharged  his 
duty  of  management  on  his  own  shewing.  Of  course, 
I  will  not  anticipate  the  accounting  in  this  case  in  any 
respect,  or  give  any  opinion  as  to  specific  items,  that 
may  be  contained  in  the  accounts—very  particular 
accounts,  and  very  troublesome  investigations  may 
become  necessary  in  a  case  situated  as  this  is— but 
justice  must  be  done  to  the  creditors,  and  I  cannot 
allow  disclosures  such  as  those  made  here  to  pass  un* 
noticed,  and  I  must  direct  the  whole  case  to  be  closely 
and  fully  worked  out.  I  will  not  go  into  investiga- 
tions now  of  the  ordinary  management  of  Mr.  Walsh, 
pending  the  accounts;  that  may  be  for  another  day. 
One  qnestion  I  ask,  is  there  now  £5,000 — the  \  alue 
of  the  stock — for  the  unsecured  creditors?  If  the 
undertakings  were  observed,  and  the  duties  of  the  se- 
veral parties  discharged,  there  shonld  be  now  that  sum. 
If  this  Court  has  power  for  the  purpose,  it  is  the  duty 
of  those  having  the  carriage  of  tjiese  proceedings,  to 
secure  this  sum  for  the  creditors.  In  what  position 
standi  Mr.  Walsh  now,  on  his  own  shewing.  I  only 
refer  to  sets  of  misconduct  admitted  by  himself;  In 
August  last  the  whole  property  was  swept  away  from 
the  lands,  with  the  express  sanction  of  Mr.  Walsh; 
this  was  not  in  management  of  the  estate,  but  in  vio* 
latlon  of  his  duty.  Mr,  Walsh  was  bound  to  advance 
£8,000  to  clear  off  liabilities,  and  to  leave  the  property 
free  to  be  worked.  He  raised  money,  it  appears,  from 
bis  brother,  by  bis  bill.  Seeing  how  things  were  going 
on  under  his  management,  he  wasbound  to  advance 
£8,000 — resolved  to  protect  his  brother,  and  so  dealt 
with  Qanly  to  raise  the  snm  for  discharge  of  his 
brother's  liability,  and  intended  to  pay  Ganly  out  of 
the  stock  on  the  lands,  in  direct  violation  of  the  trust 
of  his  office.  If  the  act  done — giving  Ganly  the  se- 
curity— prevails,  he  has  saved  his  brother  at  the  ex* 
pense  of  the  creditors,  and  taken  their  money  to  pay 
his  brother  for  his  advances.  I  have  decided  that 
Ganly  has  not  this  claim  on  the  assets,  but  my  decision 
is  subject  to  be  reviewed  in  the  Court  of  Appeal,  and  at 
the  opening  it  was  intimated  the  appeal  was  intended. 
Again,  I  refer  to  another  act.  On  21st  July  last,  for 
obvious  reasons,  the  Court  made  an  order  on  Mr. 
Walsh  to  furnish  a  list  of  the  cattle  on  the  lands.  This 
order  was  acted  on,  and  alist  furnished  the  8th  of  August, 
and  that  list  contained  cattle  which  he  now  states  he 
sold  to  his  brother  on  the  1st  of  Aogust,  but  which 
were  not  selected  till  after  the  8th  of  August.    This 
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sale  to  bis  brother  was  to  indemnify  him  in  respect  of 
sums  raised,  and  in  my  mind,  it  waa  as  plain  and  dis- 
tinct a  fraad  on  the  trusts  as  coald  be  committed.  That 
case  most  be  inquired  into,  it  most  be  sifted,  and  the 
liabilities  as  to  it  ascertained;  it  cannot  be  sanctioned 
by  this  Court,  or  loss  allowed  to  happen  through  it, 
without  full  inquiry.  This  Court  in  August,  found  the 
land  deserted  of  stock,  the  plate  secreted  and  sent 
away,  and  the  whole  assets  gone,  most  of  them  con- 
fessedly to  save  favoured  creditors  in  breach  of  his 
duty.  The  case  seems  clear,  as  far  as  Mr.  Walsh  is 
concerned,  if  the  £5,000  is  not  secured  for  the  ere* 
ditors ;  as  to  who  else  may  have  liabilities,  it  is  not  for 
me  now  to  declare.  But  I  advise  the  creditors  to  at- 
tend particularly  to  this  case,  and  I  promise  them  the 
fullest  assistance  the  dne  action  of  this  Court  can  give, 
to  secure  for  them  an  honest  performance,  by  all  par- 
ties, of  the  duties  undertaken  by  them.  It  is  a  painful 
and  unpleasant  case  to  me,  but  I  cannot  allow  any 
private  feeling  of  my  own  to  influence  me,  or  even  to 
be  present  to  my  mind,  when  I  am  judicially  discharg- 
ing the  duty  committed  to  me  in  this  Court.  No 
labour  of  mine  will  be  spared,  no  length  of  sittings  re- 
garded as  far  as  may  be  useful  towards  setting  aright 
the  affairs  of  the  estate,  so  grievously  mismanaged. 
The  case  requires  active  and  careful  proceedings,  and 
in  it  it  must  be  shewn  that  this  Court  is  resolute  in 
enforcing  the  honest  and  careful  discharge  of  all  duties 
undertaken  with  its  sanction,  and  under  its  control. 
And  with  tlr's  intimation  to  the  creditors,  I  now  leave 
the  matter  for  consideration. 


Us  Thomas  Traczt. 

Mortgagee— Reputed  ownership—Goods  and  chattels 
—fixtures  and  machinery  attached  to  the  freehold 
— What  pastes  to  assignees  as  goods  and  chattels 
within  the  meaning  of  the  313th  section. 

Where  trade  fixtures  are  seizable  under  a  fi.  fa.  they 
will  pass  to  the  assignee  under  the  reputed  owner- 
ship clause  in  case  of  bankruptcy. 

Where  there  is  a  permanent  annexation  of  machinery  to 
the  freehold,  it  will  not  be  regarded  as  goods  and 
chattels  that  will  pass  under  the  reputed  ownership 
clause;  but  moveable  fixtures  that  are  changeable 
into  the  condition  of  chattels  by  the  severance  of  a 
tenant,  unll  be  hddto  be  chattels  for  the  benefit  of 
his  creditors  generally,  as  well  as  for  the  benefit  of 
a  particular  creditor  who  seized  under  a  fi.  fa. 

Fixtures  that  are  totally  unannexed  to  the  freehold, 
and  are  made  steady  by  their  own  weight,  but  are 
worked  by  moveable  belts  put  on  to  communicate 
motivepower,  unll  pass  to  the  assignees  as  goods 
and  chattels;  and  where  machinery  is  fixed  or  at- 
tached/or the  purpose  of  making  it  steady  in  xvorkr 
mg,  it  will  not  be  held  to  be  so  attached  to  the  free- 
hold as  to  prevent  it  becoming  goods  and  chattels 
under  the  reputed  ownership  clause. 

This  case  came  before  the  Court  upon  the  charge  of 
a  mortgagee  of  certain  mill  premises  and  machinery 
of  the  bankrupt  in  the  county  of  Dublin,  and  dis- 


charge filed  by  the  assignees,  who  claimed  a  large 
portion  of  the  mortgaged  property  as  goods  and  chat- 
tels passing  under  the  reputed  ownership  clause  as 
being  in  possession  of  the  bankrupt  with  the  consent 
of  the  mortgagee  at  the  time  of  his  bankruptcy ;  it 
was  an  admitted  fact  that  they  were  in  his  possession 
at  the  time  of  the  bankruptcy,  and  the  question  was, 
what  portion  of  them  should  be  deemed  goods  and 
chattels  as  coming  nnder  the  reputed  ownership  clause* 

Kernan,  Q.C.,  appeared  for  the  assignees,  and 

Heron,  Q.C.,  and  HamiU,  were  for  the  mort- 
gagees. 

They  cited  Hallawellv.  Eastwood  (6  Exch.  295); 
ffutcheson  v.  Kay  (23  Bear.  416);  MuirhaU  v. 
Lloyd  (2  M.  &  W.  462);  BoydeU  v.  AP Michael  (I 
Or.  M.  &R.  179);  Combs  v.  Beaumont  (5  B.  &  Ad. 
72);  DiWs  case  (14  Ir.  Jur.  123);  M-Kibbon's  case 
(7  Ir.  Jur.  842);  Wahnsly  v.  Milne  (7  C.  B.  m.  s.» 
132);  Waterfall  v.  Penniston  (6  £1.  &  Bl.  176). 

The  facts  appear  in  the  judgment. 

Lynch,  J. — In  this  case  the  mortgagee  claims,  ar 
against  the  assignee,  certain  articles  specified  in  a  sche- 
dule annexed  as  being  conveyed  to  him  by  his  mort- 
gage. The  assignees,  on  the  other  hand,  claim  these 
articles  as  belonging  to  them  by  virtue  of  sec  3l3oftho 
Statute,  as  being  "  goods  or  chattels  in  the  possession 
of  the  bankrupt  at  the  time  he  became  bankrupt,19  No 
question  now  arises  as  to  the  property  in  question* 
having  been  in  the  bankrupt's  possession  at  the  time  ho 
became  bankrupt,  and  with  the  consent  of  the  true 
owner;  and  the  only  question  is— are  they  to  be  re- 
garded as  "  goods  or  chattels'*  within  the  meaning 
of  this  section.  I  have  already  decided  as  to  several 
of  the  articles  originally  enumerated,  and  the  case  re- 
mains now  before  me  only  as  to  the  articles  in  the. 
schedule  to  Mr.  Lynam's  affidavit  of  the  22nd  Feb- 
ruary. Perhaps  there  are  no  subjects  in  law  more 
difficult  to  deal  with  than  the  question  raised  as  to 
fixtures  and  the  several  relationships  of  property  that 
are  allowed  to  influence  decisions  as  to  them.  The  cases 
are  legion ;  and  each  new  case  seems  only  the  more  to 
disturb  any  fixed  or  certain  rule  that  seemed  dedu- 
oible  from  former  cases,  and,  .indeed,  on  most  ques- 
tions on  this  subject,  a  court  can  easily  give  prece- 
dents that  seem  to  uphold  the  doctrine  it  arrives  at,  or 
is  anxious  to  arrive  at.  However,  it  is  my  duty  now 
to  consider  the  decisions  applicable  to  the  case  before 
me,  and  only  as  to  it,  and  see  whether,  on  rightly  es- 
timating them,  these  articles  are  to  be  treated  as  fix- 
tures and  not  within  the  class  of  "  goods  and  chat- 
tels" within  the  provision  of  the  313th  section*  In 
looking  to  the  authorities,  I  am  bound  to  regard  the 
question  in  a  fourfold  aspect.  1.  As  respects  the 
mortgagee,  how  he  acquired  title  to  these  articles; 
whether  as  fixtures  passing  by  the  grant  of  the  mill,, 
or  whether  only  by  express  contract.  2.  I  have  to 
legard  the  law  in  the  relationship  which  may  make 
these  things  although  fixtures  seizable  under  a  jS.Jb. 
3.  I  have  to  construe  the  313th  section  to  see  can 
they,  if  fixtures,  by  any  relationship  pass  under  its 
language*  4.  Whether  by  the  mode  of  annexation, 
here  these  things  were  ever  converted  from  the  origi- 
nal condition  of  being  goods  or  chattels.  On  the  first 
point,  as  to  the  mode  by  which  the  mortgagee  ac- 
quired title  to  them,  was  it  by  means  of  the  convey- 
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of  the  realty  or  by  contract  only?  In  Hutchin- 
son v.  Kay  (23  Bear.  416)  the  question  arose  as  to 
mortgagee's  claim  to  articles  more  fixed  than  these 
articles  can  be  argued  to  be,  and  the  Master  of  the 
Bella  held  they  did  not  pass  nnder  the  general  words 
**  mill  or  factory,"  and  the  general  words  "  of  fixtures, 
machinery,  Ac.  attached  and  belonging  to  said  mil!." 
The  Master  of  the  Rolls  says— "  I  do  not  donbt  that 
looms  are  machinery  in  one  sense,  bat  the  question  is 
are  they,  properly  speaking,  machinery  belonging  to 

the  mill To  whatever  purpose  the  mill  may 

be  applied  the  steam-power,  the  gas-lighting,  |and  the 
like  do  form  a  part  of  it,  the  others  do  not;  the  others 
are  merely  accidental,  and  no  more  form  a  part  of  the 
mill  than  a  carpet  forms  part  of  a  house."    That  case 
is  quite  sustained  by  the  ruling  in  HeUaweU  v.  East- 
wood (6  Exc.  295),  at  page  313,  Park  B,  says,  "They 
-would  not  hare  passed  by  a  demise  of  the  mill;  tbey 
never  ceased  to  be  goods  and  chattels."  Other  autho- 
rities in  great  number  expound  the  same  doctrine ; 
and  I  think  in  this  case,  therefore,  that  the  only  title 
that  the  mortgagee  has  is  a  title  by  contract  to  these 
articles.     The  next  proposition  I  have  to  regard  in 
this  decision  is — were  they  liable  to  seizure  under  a 
j?.  fa.     Now,  HeUawell  v.  Eastwood  is  distinct  on 
this  point,  except  that  it  was  not  as   against  a  mort- 
gagee's title  and  was  as  to  a  distress.  Parke,  B.  says — 
44  the/  never  ceased  to  have  the  character  of  moveable 
chattels,  and  were  therefore  liable  to  defendant's  dis- 
tress " — that  is,  as  existing  chattels.     There  seems 
to  me  no  doubt  that  these  could  be  taken  under  a./?. 
JcLy  and  taken  as  chattels.   The  next  proposition  is — 
whether  they  are  within  the  purview  of  this  section 
313.     Now,  I  think  it  is  greatly  to  be  regretted  that 
such  a  question  should  be  open  for  argument.     A  fi. 
fa.  is  the  writ  for  a  creditor  enabling  him  to  seise  the 
goods  and  chattels  of  the  debtor.     This  section  gives 
a  general  right  on  behalf  of  all  creditors  to  sell  any 
goods  or  chattels,  Ac. ;  and  thus  in  language  as  in  ob- 
ject   the  two   powers  should  be  coextensive.     In 
Muirhallv.  Lloyd  (2  M.  &  W.  459),  Parke,  B.says— 
"  I  assent  to  the  doctrine  laid  down  in  Coombe  v. 
Beaumont,  and  BoydeU  v.  M' Michael,  that  such  fix- 
tures are  not  goods  and  chattels  within  the  bankrupt 
law,  though  they  are  goods  and  chattels  when  made 
such  by  the  tenant's  severance,  or  for  the  benefit  of 
execution  creditors."     There  are  several  other  cases 
on  this  subject;  and  in  M'Kebbirts  case  the  Chancel- 
lor seems  to  speak  of  this  distinction  at  least  without 
disapprobation.     But  I  am  of  opinion  that  this  dis- 
tinction is  not  to  be  accepted  as  settled  on  a  due  con- 
sideration of  the  cases,  and  that  the  exception  made 
for  the  benefit  of  trade  and  for  the  benefit  of  creditors 
whereby  removeable  fixtures,  because  changeable  into 
the  condition  of  chattels  by  the  tenant  himself,  are  held 
to  be  chattels  for  his  creditors,  will  be  held  to  apply  for 
the  benefit  of  bis  general  creditors,  as  well  as  for  the 
benefit  of  a  particular  creditor  who  has  sued  him  to 
execution.     If  for  the  benefit  of  creditors  they  are 
chattels,  surely  they  ought  then  be  held  to  be  so 
within  this  section ;  and  on  this  point  I  cite  a  pas- 
sage from  the  case  of  Wcdmsley  v.  Milne  (7  G.  B.  n. 
a.  1 32).    That  was  a  case  in  which  the  articles  were 
treated  by  the  Court  as  fixtures  by  permanent  annex- 
ation, but  I  only  now  cite  it  for  this  passage  in  the 


judgment:  "The  whole  of  the  plaintiff's  argument 
npon  this  head  was  founded  upon  the  well  established 
exception  to  the  general  rule,  that  where  a  tenant  puts 
up  fixtures  for  the  purpose  of  trade  during  his  term, 
he  may,  before  its  expiration,  without  the  consent  of 
his  landlord,  disunite  them  from  the  freehold.  The 
defendant's  counsel  were  quite  ready  to  admit  the  va- 
lidity of  the  numerous  authorities  supporting  that  pro- 
position, and  to  concede  to  the  plaintiff  that  if  the 
bankrupt  had  been  tenant  to  the  mortgagee  for  a  term 
and  the  bankruptcy  had  happened  before  its  expira- 
tion, thefatures  in  question  were  such  as  would  have 
passed  to  the  assignees."  I  therefore  think  that  be- 
fore we  establish  a  proposition  distinguishing  between 
goods  seisable  nnder  a  JL  fa.  as  trade  fixtures;  and 
those  passing  under  this  section  as  goods  or  chattels 
the  authorities  require  to  be  carefully  and  fully  consi- 
dered, and  that  we  should  not  lightly  establish  any 
such  distinction.  But  the  question  remains — are  these 
things,  or  any  of  them,  fixtures;  that  is,  are  they  fix- 
tures though  capable  of  removal  by  a  tenant;  or  have 
they  ever  lost  their  quality  of  chattels.  Now,  this  is 
a  matter  of  fact  principally,  and  turns  upon  the  evi- 
dence. My  former  decision  in  DUVs  case  (14  Jr.  Jnr. 
123)  has  been  cited,  but  its  facts  were  not  accurately 
referred  to.  Perhaps  in  some  parts  of  my  judgment 
I  might  be  understood  as  laying  down  too  largely  as 
propositions  what  I  only  meant  as  inferences.  In  that 
case  I  had  evidence  of  permanent  annexation.  The 
engine  formed  the  very  props  that  upheld  the  lofts; 
and  therefore  in  that  case  I  got  what  I  supposed  to  be 
certainly  a  fixture,  though  it  might  be  removable  for 
the  benefit  of  trade  or  on  other  grounds  of  exception, 
if  indeed  it  fell  even  in  this  class.  Then,  taking  the 
articles  now  claimed  by  the  mortgagee — they  are 
three  classes: — 1.  Those  that  are  totally  unannexed 
and  stand  by  their  own  weight,  but  aro  worked  by 
moveable  belts,  put  on  to  communicate  motive  power 
to  them  when  worked.  These  are— 4,  5,  6,  10,  11, 
12,  &  13,  though  a  peculiarity  as  to  13  I  will  notice 
hereafter.  These  are,  in  my  mind,  chattels,  and  never 
ceased  to  bo  such.  The  belt  is  put  on  merely  to  com- 
municate motion  to  the  machine  when  required  for 
working,  but  the  machine  remains  unaltered.  No 
case  is  cited  going  near  to  this,  and  all  the  cases  seem 
to  me  to  treat  much  an  ajortiori  state  of  facts  as  not 
amounting  to  annexation,  and  therefore  leaving  the 
original  chattel  quality  of  the  article  unchanged. 
Davis  v.  Jones  (2  B.  &  Aid.  1 65)  was  a  case  between 
outgoing  and  incoming  tenant,  and  therefore  the  ques- 
tion was  merely  whether  the  articles  were  chattels; 
and  there  the  "jibs,"  the  articles  in  dispute,  were 
more  attached  than  these  articles.  In  HeUawell  v. 
Eastwood  the  mules  and  other  machinery  used— 
though  much  stronger  in  its  facts — were  held  there  not 
to  have  ceased  being  moveable  chattels;  and  Water* 
full  v.  Penniston  (6  El.  &  Bl.  876)  seems  to  me  an 
a  fortiori  case  on  this  point;  and  in  Walmsley  v. 
Milne  Mr.  Justice  Willis  thought  the  articles  there  re- 
mained as  chattels.  The  second  class  are  those  only 
differing  by  an  iron  being  put  ou  to  allow  the  belt  to 
be  moved — the  2,  7,  8,  1 0,  the  irons  being  placed  as 
to  prevent  the  belt  from  being  totally  removed.  This 
is  a  devise  with  no  view  to  permanently  fixing  the 
machine,  but  merely  for  ease  in  adjusting  the  belt; 
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and,  in  my  mrad,  does  not  alter  the  character  of  the 
machine  from  being  a  chattel  The  article  No.  1, 
taking  Mr.  Haig's  evidence  in  conjunction  with  Mr. 
Lynam's,  has  no  annexation,  but  is  only  secured  for 
steadiness  to  work  and  not  to  fix  it.  Article  No.  3 . 
is  wholly  detached,  bnt  a  projecting  portion  is  pot 
under  the  covering  of  the  wheel  to  place  it  for  -work ;  it 
had  no  annexation  thereby.  Article  No.  13  has  this 
peculiarity,  that  steam  is  introduced  into  it  by  a  pipe 
that  comes  down  inside  the  machine,  and  a  cress-pipe 
exists  screwed  on  at  end.  This  pipe  is  totally  on- 
connected  with  the  machine,  and  is  no  more  than  if  a 
tnb  was  pot  in  under  a  cock  placed  in  the  piping. 
The  lid  and  the  mode  by  which  the  pipe  passes  through 
it  seems  to  me  not  at  all  to  alter  the  character  of  the 
article.  As  to  article  12 — the  vices — having  regard  to 
their  small  value  and  the  mode  of  annexation,  I  give 
them  to  the  mortgagees.  Bat  as  to  all  the  rest  I  role 
that  they  passed  to  the  assignees  under  .this  section  of 
the  statute.  I  do  not  give  costs  against  the  mort- 
gagees. The  assignees  to  have  the  costs  oat  of  estate. 


Court  of  Septal  in  C$aitter$)< 

reported  by  Oliyer  J.  Burke,  Esq,,  Barrater-ftt-Law.] 

[Bkfobs  the  Lord  Chancellor  and  the  Lord  Jus- 
tice of  Appeal. 

Ltnch's  estate. 

Ltkch,  appellant;  Cooke,  respondent. 

Judgment  mortgagee — Marshalling  securities. 

By  indenture  of  mortgage  of  the  23rd  September, 
.  1853,  P.  C.  L.  eonveyed  all  his  life  estate  in  cer- 
tain townlands,  18  in  number,  to  the  trustees  of  the 
Palladium  Life  Assurance  Society.  On  the  19th 
December,  1856,  J.  Q.  caused  a  certain  judgment 
which  he  had  obtained  on  the  1 6th  of  said  December, 
for  a  sum  of  £1,600,  to  be  duly  registered  as  a 
mortgage  against  13  out  of  the  said  18  townlands. 
On  the  Hist  January,  1 857,  the  said  i\  C.  L.  con- 
veyed his  life  estate  in  all  his  lands  to  trustees  upon 
certain  trusts,  among  which  was  to  pay  an  annuity 
of  £300  to  Marcella,  the  wife  of  P.  C.  L.  The 
said  18  denominations  were  set  up  and  sold  in  the 
Landed  Estates  Court,  and  the  said  Palladium 
Society  wasJuUy  paid  out  of  the  produce  of  the  13 
denominations,  over  which  J.  Q.  had  his  statutable 
mortgage,  and  which  payment,  while  it  exhausted 
the  produce  of  said  13  denominations,  left  thepro- 
•  duct  of  the  remaining  five  in  the  Landed  Estates 
Court  to  be  otherwise  disposed  of  Thereupon  the 
assignee  of  J.  Q.  insisted  that  he  was  entitled  to 
marshal  the  securities  so  as  to  stand  on  the  remain- 
ing denominations  in  the  same  priority  he  did  upon 
the  1 3  so  exhausted  as  aforesaid.  Held,  reversing 
the  order  of  Judge  Margreave,  that  J  Q.,  being  a 
jugment  mortgagee,  merely  took  such  beneficial  in- 
terest as  P.  C.  L.  could  convey  at  the  time  of  re 
:  gistering  said  mortgage,  and  that  J.  Q.  was  not 


entitled  as  euch  judgment  mortgagee  to  marshal  semi 
securities,  and  could  not,  therefore,  have  his  judg- 
ment mortgage  declared  totem  charge  on  the  eeid 
remaining  fane  abominations. 

This  was  an  appeal  by  Marcella,  the  wife  of  Patrick 
Crean  Lynch,  from  an  order  of  Judge  Hargreave  dated 
July  the  22nd,  1865.  The  following  are  *he  feet* 
of  the  case  an  the  order  followed  by  Mr.  JUaka,  Q4CH 
in  his  opening  statement— That  by  indenture  of  mar- 
riage settlement  dated  14th  Oct.,  1845,  executed  in 
contemplation  of  the  marriage  of  the  said  Patrick  Crean 
Lynch  and  Marcella  Mary  Bellew,  his  then  intended 
wife,  certain  townlands,  1-8  in  number,  were  granted 
and  conveyed  to  the  use  of  or  in  trust  for  Patrick 
Crean  Lynch  during  his  life,  with  remainder  (subject 
to  a  jointure  of  £600  per  annum  for  the  said  Marcella 
Mary  Lynch  otherwise  Bellew  during  her  life*  in 
case  she  should  Bnrvrve  him,  and  to  portions  for  the 
younger  children,  if  any,  of  the  said  marriage)  to  the 
use  or  in  trust  for  the  fiftt  and  other  sons  of  tlte  said 
marriage  successively  in  tail  male,  with  an  ultimate 
remainder  to  the  said  Patrick  Crean  Lynch,  his  heirs 
and  assigns,  lor  ever;  and  by  said  indenture  the  trus- 
tees thereof  were  authorized  and  empowered  at  the 
request  and  by  the  direction  of  the  said  Patrick  Cream 
Lynch,  and  of  Andrew  Crean  Lynch,  his  father,  dar- 
ing their  joint  lives,  or  of  the  survivor  of  them  during 
his  life,  testified  in  writing,  to  raise  and  borrow  upon 
mortgage  of  the  said  lauds  any  sum  not  exceeding 
£5000,  to  be  laid  out  and  expended  in  the  purchase 
of  other  lands,  freehold  or  leasehold,  to  be  settled  in 
the  same  manner,  and  subject  Jo  the  like  uses  and 
limitations  as  were  thereinafter  declared,  of  the  lands 
comprised  in  the  said  settlement.  That  by  iadentnre 
of  31st  March,  1850,  said  Patrick  Crean  Lynch  con- 
veyed his  life  estate  in  tail  of  the  said  townlands  to 
George  Ouseley  Higgins,  by  way  of  mortgage,  to  se- 
cure a  sum  of  £1000  and  iuterest  thereon.  That  in 
the  year  1850  the  said  Patrick  Crean  Lynch  bor- 
rowed a  sum  of  £1600  from  one  Henry  French,  and 
by  way  of  security  therefor  the  said  Patrick  Crean 
Lynch,  by  indenture  of  the  26th  September,  1850, 
granted  to  the  said  Henry  French  an  annuity  or  rent- 
charge  of  £208  17s.,  charged  upon  the  life  estate  of 
him,  the  said  Patrick  Crean  Lynch,  in  ail  the  said  18 
denominations  of  lands  put  in  settlement  by  the  in- 
denture of  the  14th  of  October,  1845  (except  one 
townland  called  Ballynew);  and  by  way  of  further 
security  for  the  said  loan  of  £1600,  the  said  mort- 
gage debt  of  £1000  created  by  the  said  indenture  of 
31st  March,  1 850,  and  the  securities  for  the  same,  were 
assigned  to  the  said  Henry  Trench.  That  by  inden- 
ture, dated  23rd  September,  1853,  the  said  Patrick 
Crean  Lynch  mortgaged  bis  life  estate  in  all  the  lands 
(18  in  number)  comprised  in  the  said  marriage  set- 
tlement of  the  14th  October,  1845  (inclnding  the  said 
townland  of  Ballynew),  to  the  trustees  of  the  Palla- 
dium Life  Assurance  Society  to  secure  a  sum  of 
£3900  and  interest  thereon;  and  thereby  covenanted 
with  the  said  trustees  that  if  the  power  contained  in 
the  said  settlement  of  the  14th  of  October,  1845,  of 
charging  the  said  lands  with  the  sum  of  £5000  should 
•be  oxercised  by  the  trustees  thereof,  he,  the  said  Pa- 
trick Crean  Lynch,  would  subject  and  charge  the 
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leads  which  should  be  purchased  for  the  said  snm,  of 
£6000  with  the  said  sum  of  £3900  and  £1600,  and 
would  for  that  purpose  effectually  dispose  of  the  said 
lands  in  such  manner  as  the  said  trustees  of  the  Pal- 
ladium Company  should  direct     And  the  said  Pa- 
trick Orean  Lynch  afterwards,  in  pursuance  of  such 
covenant,  procured  the  said  Henry  Trench,  by  deed 
of  the  37th  September,  1855,  to  assign  the  said  rent- 
charge  of  £208  17s.  and  the  money  thereby  granted, 
and  >be  said  mortgage  debt  of  £100Q  and  all  the  se- 
curities for  same,  nnto  the  trustees  of  the  Palladium 
Life  Assurance  Society,  the  said  society  having  at  the 
request  of  the  said  Patrick  Crean  Lynch  advanced  to 
him  all  moneys  due  on  foot  thereof.  Afterwards,  on  the 
16th  Dec.  1856,  John  Queely  obtained  a  judgment 
in  the  Court  of  Common  Pleas  in  Ireland  against  the 
said  Patrick  Crean  Lynch  for  the  sum  of  £1600  debt, 
besides  costs;  and  such  judgment  was  obtained  on  the 
bond  of  Patrick  Crean  Lynch,  conditioned  to  secure  the 
principal  sum  of  £800;  and  on  the  19th  December, 
1856,  the  said  John  Qaeely  caused  the  said  judgment 
to  be  duly  registered  as  a  mortgage  in  the  Office  for 
the  Registry  of  Deeds  in  Dublin,  against  1 3  of  the 
said  18  townlands  in  the  county  of  Mayo,  which  18 
were  as  aforesaid  put  in  settlement  by  the  said  inden- 
ture of  the  14th  October,  1845.     The  said  judgment 
mortgage  and  all  moneys  due  on  foot  thereof,  and  all 
securities  for  the  same,  were  afterwards  duly  assigned 
to,  and  were  now  vested  in  Robert  Cooke,  the  respon- 
dent.    Many  years  after  his  marriage,  and  before  the 
19th  January,  1857,  Patrick  Crean   Lynch,  on  the 
death  of  his  said  father,  became  seised  in  fee  of  four 
other  townlands  in  the  connty  of  Mayo,  and  also  became 
as  next  of  kin  of  his  said  father,  Andrew  Crean  Lynch, 
who  died  in  the  year  1853,  entitled  to  the  absolute 
interest  of  one  undivided  third  part  of  certain  other 
townlands  which  were  held  under  lease  for  999  years ; 
and  being  so  entitled,  the  trustees  of  the  said  settle- 
ment of  1845  did,  at  his  request  testified  in  writing, 
exercise  the  aforesaid  power  of  raising  the  said  sum 
of  £5000  by  mortgage  of  the  lands  comprised  in  the 
said  marriage  settlement,  and  invested  the  said  sum 
in  the  purchase  from  the  said  Patrick  Crean  Lynch 
of  the  said  fee-simple  lands,  and  the  undivided  one- 
third  part  of  the  said  leasehold  lands,  to  which  he 
had  thus  subsequently  became  entitled  as  aforesaid ; 
and  the  same  lands  were  accordingly,  by  deed  of  the 
19th  January,  1857,  conveyed  to  said  trustees  upon 
the  trusts  of  the  said  settlement  of  the  14th  October, 
1845. 

By  indenture  of  the  21st  January,  1857,  after  re* 
citing  the  said  marriage  settlement  of  1 4th  October, 
1845,  and  the  powers  therein  contained,  of  raisiug 
the  said  sum  of  £5000,  and  the  death  of  the  said 
Andrew  Crean  Lynch,  and  the  said  last-mentioned 
Indenture  of  the  19th  of  January,  1857,  and  also  re- 
cking the  said  indenture  of  mortgage  of  23rd  Sep- 
tember, 1853,  to  the  Palladium  Life  Assurance  So- 
ciety; and  the  said  indenture  of  assignment  by  Henry 
Trench  to  said  Palladium  Company  of  the  27th  Sep- 
tember, 1 855,  and  also  the  said  covenant  contained 
in  the  said  indenture  of  the  23rd  September,  1853 
(being  the  said  first  mortgage  to  the  palladium  Life 
Assurance  Society),  that  the  said  Patrick  Orean  Lynch 
would  charge  the  land*  to  be  purchased  by  the  said 


sum  of  £5000  with  the  sum  of  £3900  and  £1600, 
making  together  the  sum  of  £5500,  borrowed  by  him 
from  the  Palladium  Insurance  Society;  and  that  the 
said  Patrick  Crean  Lynch  was  indebted  to  the  several 
persons  named  in  the  schedule  thereto  iu  the  sums 
set  opposite  their  names  on  foot  of  judgments  regis- 
tered as  mortgages,  the  said  Patrick  Crean  Lynch 
conveyed  his  life  estate  in  all  the  lands  comprised  in 
the  said  settlement  of  the  14th  October,  1845,  and 
also  in  all  the  lands  which  he  Ijad  as  aforesaid  after- 
wards acquired  and  settled  by  the  said  indenture  of 
the  19th  of  January,  1857,  unto  Denis  O'Connor  and 
Patrick  Edward  Crean   Lynch   upon  trust,   among 
others  to  raise  the  sum  of  £4000,  and  apply  the 
same  in  payment  of  certain  debts  enumerated  in 
the  schedule  to  the  indenture  now  being  stated,  in 
which  is   included   this   said  judgment  debt,   then 
vested    in   the    said  John   Queely,   and  since   as- 
signed to  the  respondent  in  the  case  (Cooko)  and  sub? 
ject  thereto,  out  of  the  rents  of  the  fee -simple  lands 
comprised  in  said  settlement  of  the  14th  of  October* 
1845  (which  did  not  include  the  said  lands  of  Bally- 
new),  to  pay  the  interest  upon  the  sum  of  £5000  so 
borrowed  by  the  said  trustees  as  aforesaid,  and  upon 
a  snm  of  £8000  therein  mentioned,  and  as  to  the 
residue  of  the  said  rents,  and  also  the  rents  of  all  the 
lands  and  hereditaments  brought  into  settlement '  by 
the  said  indenture  of  the  19th  January,  1857,  tp  pay 
the  interest  upon  the  sum  of  £5,500  so  due  to  the 
trustees  of  the  Palladium  Insurance  Society;  and  the 
interest  upon  the  £4000  to  be  borrowed  for  the  pur- 
pose aforesaid,  and  subject  thereto,  to  pay  Thomas 
9ellew  in  trust  for  the  said  Marcella  Mary  Lynch  au 
annuity  of  £300  during  the  joint  \\ve&  of  himself,  the 
said  Patrick  Crean,  Lynch,  and  Marcella.  Mary,  his 
wi<e.  The  petition  of  appeal  stated  that  several  cause 
petitions  (therein  named),  among  which  was  Quedjf 
y.  Lynch,  were  filed  against  Patrick  Crean  Lynch, 
and  referred  to  Master  Litton  under  the  15jth  section 
of  the  Court  of  Chancery  (Ireland)  Regulation  Act; 
and  the  Master  by  an  order,  bearing  date  the  8th  of 
August,  1857,  ordered  that  the  said  several  matters 
and  all  proceedings  thereunder  should  be  consolidated. 
That  the  said  Master  made  a  final  order,  dated  1 7th 
February,  1863*  wherein  the  estates  of  Patrick  Crean, 
Lynch  are  divided  and  distributed  into  four  distinct 
classes — viz.,  the  life  estate  of  Patrick  Crean  Lynch 
in  certain  lands  then  named  ao<jl  distinguished  as  class 
A. ;  the  estate  of  Patrick  Crean  Lynch  in  one  undi- 
vided third  part  of  the  lands  therein  named,  held  un- 
der leases  for  lives  for  999  years,  distinguished  as 
class  B. ;  the  estate  of  Patrick  Crean  Lynch  conw 
prising  the  fee  and  inheritance  in  the  lands  therein 
named,  as  distinguished  as  class  C. ;  and  the  life  es- 
tate of  the  said  Patrick  Crean  Lynch  in  all  the  lands, 
comprised  in  the  said  classes  B.  and  C,  and  as  dis- 
tinguished as  class  D.     That  the  said  Master,  by  his 
said  final  order,  declared  that  the  trustees  of  the  Pal* 
ladium  Assurance  Company  had  a  charge  on  the  life 
interest  of  the  said  Patrick  Crean  Lynch  in  all  the 
estates  pnt  in  settlement  by  the  said  indenture  of  the 
14th  of  October,  1845,  aud  hereinbefore  de&crfyefi  aa 
class  A.  except  the  townlanc:  of  Ballynew  in  respect 
to  the  first  charge  before  mentioned — namely,  the  an- 
nuity of  £208  17s.;  aud  that  there  was  due  in  re- 
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spect  of  said  charge  the  sum  of  £1921  6s.  3d,  up  to 
the  1st  of  February,  1860.     And  by  said  ordsr  it 
was  further  declared  that  the  said  trustees  of  the  Pal- 
ladium Assurance  Company  had  a  charge  in  respect 
of  their  second  security  above  referred  to — namely,  the 
security  for  the  loan  of  £3900  on  the  life  estate  of 
Patrick  Crean  Lynch  in  all  the  lands  comprised  in 
the  said  indenture  of  marriage  settlement  of  the  14th 
Oct.,  1 845 ;  that  is  to  say,  npon  all  the  lands  form- 
ing class  A. ;  and  that  the  said  Palladium  Company 
bad  also  a  first  charge  for  said  amount  on  the  estate 
described  as  class  D,  and  that  there  was  due  on  foot 
thereof  a  sum  of  £5389  15s.  4d.     And  it  was  fur- 
ther declared  by  said  order  that  there  was  due  to 
John  Queely  (who  was  one  of  the  aforesaid  petitioners 
in  the  Court  of  Chancery)  on  foot  of  a  certain  judg- 
ment obtained  by  him  against  Patrick  Crean  Lynch, 
on  the  18th  December,  1856,  for  the  sum  of  £800 
for  principal,  interest,  and  costs,  the  sum  of  £961 
8s.  8d.;  and  that  said  judgment  had  been  registered 
as  a  mortgage  against  some  of  the  denominations  of  the 
lands  put  in  settlement  by  the  said  indenture  of  the 
14th  Oct.  1845,  and  that  said  judgment  was  a  charge 
on  the  life  estate  of  the  said  Patrick  Crean  Lynch 
against  the  said  denominations,  against  which  it  had 
been  registered  as  a  mortgage,  which  are  part  of  the 
lands  described  as  class  A.     On  the  31st  Mar.  1858, 
the  said  Patrick  Crean  Lynch  and  his  trustees  pre- 
sented a  petition  in  the  Court  for  Sale  of  Incumbered 
Estates  in  Ireland  for  the  sale  of  the  said  several  es- 
tates; and  the  said  estates  were  afterwards  sold  in 
the  Landed  Estates  Court,  with  the  exception  of  two 
denominations  of  said  estates.     That  the  trustees  of 
the  Palladium  Life   Assurance  Company  had  been 
paid  out  of  the  produce  of  the  sale  of  the  said  life  es- 
tates the  sum  due  to  them,  some  of  which  estates 
being  a  portion  of  class  A.  were  the  lands  charged 
with  the  j  ndgment  mortgage  of  the  respondent ;  and 
the  entire  produce  of  the  sale  of  the  lands  against 
which  the  said  judgment,  bad  by  Queely,  of  Michael- 
mas Term,   1856,  was  registered  as   mortgage  as 
aforesaid  on  the  19th  December,  1856,  was  applied 
in  payment  of  the  demands  of  the  Palladium  Lite  As- 
surance Society,  and   by  reason   of  such   payment 
no  funds  whatever  were  available   to   pay    Cooke. 
That  the  respondent,  Cooke,  filed  an  objection  to  the 
final  schedule  of  incumbrances  in  the  Landed  Estates 
Court,  "  claiming  that  the  said  Robert  Cooke,  as  as- 
signee of  Queely's  judgment,  should  stand  in  the  place 
of  the  said  trustees  of  the  Palladium  Assurance  Com- 
pany, as  against  snch  parts  of  the  lands  included  in 
their  several  securities  as   were  not  charged  by  the 
sfid  judgment."    That  upon  the  objection  coming  on 
to  be  argued,  Judge  Hargreave  by  an  order,  bearing 
date  the  17th  and  22nd  days  of  July,  1865,  declared 
the  said  Robert  Cooke  entitled  to  stand  in  place  of 
the  trustees  of  the  Palladium  Insurance  Company  in 
respect  of  their  security  described  as  Nos.  3  and  4 
npon  the  schedule  to  the  Chancery  order  of  the  1 7th 
of  February,  I860,  as  against  such  parts  of  the  lands 
as  hereinafter  described  and  distinguished  in  the  said 
Chancery  order  as  class  A.  (except  Ballynew)  as  were 
not  charged  by  the  judgment  obtained  by  John  Queely 
against  the  owner,  and  assigned  by  the  said  John 
Queely  to  the  said  Robert  Cooke,  so  far  as  may  be 


necessary  to  secure  payment  of  Cooke's  demand  in  the 
said  judgment,  that  is  to  say,  the  life  estate  of  the 
owner  in  the  lands;  and  that  the  said  Robert  Cooke 
was  further  entitled  in  respect  of  the  2nd  security 
of  the  said  trustees  of  the  said  Palladium  Insurance 
Company,  described  as  No.  6  npon  the  said  schedule 
to  the  said  Chancery  order,  to  stand  in  their  place  as 
against  the  said  life  estate  in  the  said  denominations* 
and  also  against  the  life  estate  of  the  owner  in  the  lands 
of  Ballynew,  and  also  against  the  life  estate  of  the 
owner  in  the  lands  described  as  class  D.  on  the  said 
Chancery  order,  so  far  as  might  be  necessary  to  se- 
cure payment  of  the  said  judgment  debt  vested  aa 
aforesaid  in  the  said  Robert  Cooke;  and  the  said  order 
allowed  the  objections  of  the  said  Robert  Cooke  to 
the  extent  above  mentioned,  but  disallowed  them  so 
far  as  they  sought  to  establish  any  further  right.  And 
it  was  further  ordered  by  the  said  order  that  the  said 
Robert  Cooke,  and  Mrs.  Marcella  Mary  Lynch,  and 
Denis  Burke,  should  have  their  costs  of  the  said  mo* 
tion  with  their  demands  respectively;  the  petitioner's 
costs  to  be  costs  in  the  matter.  From  this  order  the 
present  appeal  was  brought  By  the  respondent  it 
was  submitted,  if  Judge  Hargreave's  judgment  should 
be  reversed,  all  the  sums  due  to  him  would  be  lost. 

On  the  22nd  of  July,  1 865,  Judge  Hargreave  gave 
judgment,  setting  forth  his  reasons  for  making  the 
order  now  being  appealed  from,  as  follows: — 

"  The  objection  filed  in  this  case  raises  a  question  as  to 
the  marshalling  of  the  funds  produced  by  the  sale  of 
Mr.  Lynch**  life  estate.  In  reference  to  the  lands 
called  in  the  Master's  Report  "  Class  A,"  it  appears 
that  the  charge  of  the  Palladium  Company  affected 
the  whole  of  this  class,  and  that  Queely's  judgment, 
No.  17  in  the  Master's  Report,  affected  only  a  portion, 
of  this  class  as  against  Mr.  Lynch ;  therefore  there 
can  be  no  doubt  that  the  rights  of  the  judgment  cre- 
ditors could  not  be  allowed  to  depend  on  the  mere 
accident,  whether  the  Palladium  Company  were  in 
the  first  instance  paid  out  of  the  portions  affected  by 
the  judgment,  or  out  of  the  portions  not  affected  by 
them.  The  judgment  creditor  would  be  entitled  to 
insist  that  the  payment  of  the  prior  charge  would  ulti- 
mately be  considered  as  made  out  of  that  part  of  the 
class  "  A  "  which  was  not  bound  by  his  judgment, 
It  is  contended,  however,  on  the  part  of  Mrs.  Lynch, 
who  has  a  prior  charge  on  all  the  lands,  that  this 
right  does  not  prevail  against  her,  as  she  derives 
under  a  registered  deed,  or  that  at  all  events  it  exists 
only  as  a  right  to  throw  the  Palladium  charge  ratea- 
bly  on  the  two  portions  of  the  estate.  I  am  of  opi- 
nion that  the  title  exists  in  the  shape  of  a  complete 
marshalling  in  favor  of  the  judgment  creditor,  that 
this  right  constituted  a  material  part  of  the  title  to 
the  property  when  Mrs.  Lynch  or  her  friends  pur- 
chased this  interest  fur  her,  and  that,  therefore,  she  is 
necessarily  bound  by  it.  She  could  not  have  been 
ignorant  of  this  right,  unless  she  abstained  from  in- 
quiring into  Mr.  Lynch's  title ;  and  if  she  did  so  ab- 
stain, she  is  equally  bound.  It  has  been  said  however, 
suppose  Mrs.  Lynch's  security  had  included  only  that 
part  of  class  *  A '  which  was  not  affected  by  Queely's 
judgment,  Queely's  judgment  formed  no  part  of  the 
title  to  this  part  of  the  property,  and  therefore,  Mrs. 
Lynch,  on  investigating  the  title,  would  not  find  and 
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ought  not  to  be  bound  by  it.     I  think,  however,  that 
even  in  that  case  she  would  be  bound,  she  would  not 
find  Queely's  judgments,  but  she  would  find  the  Pal- 
ladium charge.    She  would  then  say,  I  am  purchasing 
a  part  of  the  property  which  is  liable  to  this  charge, 
what  indemnity  or  security  have  I,  that  the  Palladium 
charge  will  not  be  levied  off  these  lands?    The  an- 
swer would  be,  "  You  have  the  other  lands  which  are 
in  the  Palladium  charge  and  you  have  an  equity  to 
throw  that  charge  upon  them."    Mrs.  Lynch  is  then 
pot  upon  looking  to  the  title  to  these  indemnity  lands, 
and  the  moment  she  does  so,  she  finds  Queely's  judg- 
ment, and  know  that  in  consequence  of  it,  she  cannot 
have  the  indemnity  which  is  promised  her.     I  am 
aware  that  in  England  it  has  been  decided,  that  under 
similar  circumstances  where  the  third  mortgagee  had 
no  notice  of  the  second  mortgage,  (and  from  want  of 
a  registry,  he  had  no  means  of  finding  it),  the  doctrine 
to  be  applied  is  that  of  contribution,  and  not  that  of 
marshalling:     But  in  Ireland,  where  the  right  of  mar- 
shalling exists,  and  is  disclosed  on  the  registry,  and 
is  in  fact  one  of  the  constituent  elements  of  the  title 
which  every  bona  fide  purchaser  must  find  and  be 
aware   of,    I  think   it    is  clear   the  right   prevails 
against  the  purchaser,  and  that  the  registration  of  the 
purchaser's  deed  can  give  him  no  priority  over  pre- 
existing equities  which  already  appear  upon  the  re- 
registry.      Mr.  Cook,  as  assignee  of  Queely's  judg 
ment,  also  claims  the  further  right  to  throw  the  Pal- 
ladium Company's  charge   upon  class  *  D '  in  exo- 
neration of  that  part  of  class  "  A  "  which  is  bound  by 
his  judgment.      The  claim  is  resisted  by  Mrs.  Lynch, 
on  the  same  grounds  as  her  other  claim  (which  for 
the  reasons  above  given  are  in  my  opinion  not  tena- 
ble); and  also  on  the  further  ground  that  class  'D' 
constituted  no  part  of  the  original  security  of  the 
Palladium  Company,  but  was  merely  thrown  in  as  an 
additional  security  in  the  case  of  the  others  should  fail. 
The  facts  are  that  the  lands  called  class  '  A '  were, 
when  the  Palladium   Loan  was  contracted,  subject 
to  a  power  vested  in  the  trustees  of  Mr.  Lynch's 
marriage  settlement  of  1845,  to  charge  them  with 
£5,000,  which  was  to  be  laid  out  in  land  to  be  settled 
to  the  same  uses.     If  this  power  should  be  exercised, 
the  security  of  the  Palladium  would  be  prejudiced 
to  that  extent,  and  they  therefore  contracted  with 
Major  Lynch  that  his  life  estate  in  the  lands  so  to  be 
purchased  should  stand  charged  with  these  incum- 
brances.    The  power  was  exercised,  the  £5000  was 
charged,  and  lands  were  purchased  with  £5000,  Ma- 
jor Lynch's  life .  estate  in  which  constitutes  class  D., 
now  sought  to  be  affected.  Under  these  circumstances 
1  think  the  life  estate  in  all  the  lands  were  equally 
affected  with  the  Palladium  charge,  the  life  estate  in 
class  D.  being  a  mere  substitution  for  the  life  estate 
in  tbe  £5000  substituted  from  class  A.     It  has  been 
contended  by  Mr.  Cooke  that  he  has  a  direct  charge 
on  class  D.,  inasmuch  as  he  had  a  direct  charge  on 
part  of  class  A.,  and  that  out  of  this  part  the  £5000 
was  taken,  which  purchased  the  lands  in  class  D., 
and  that  the  purchased  lands  were  liable  to  all  the 
same  trusts  and  charges  as  the  lands  out  of  which  tbe 
£6000  was  rawed  were  subject  to.     I  should  accede 
to  this  view  if  Mr.  Cooke's  incumbrance  was  the  re- 
sult of  a  contract  with  Major  Lynch.    It  was,  how- 


ever, merely  an  incumbrance  acquired  by  the  adverse 
proceedings  of  Queely,  and  only  affected  the  specific 
lands  which  Queely  chose  to  put  into  his  affidavit.  I 
am  not  prepared  to  say  that  an  incumbrance  of  this 
kind  has  any  equity  against  the  purchased  lands;  but 
if  Major  Lynch's  consent  was  necessary  to  the  raising 
of  the  £5000,  and  if  he  did  consent,  I  will  not  go  so 
far  as  to  say  that  an  equity  might  not  be  based  on 
tbe  fact  that  Queely's  security  had  been  damaged  by 
the  act  of  his  own  debtor.  I  do  not  decide  the  case 
on  this  point,  but  on  the  same  principle  as  I  have  be- 
fore stated  in  reference  to  the  two  parts  of  class  A. 
I  am  of  opinion  that  the  judgment  creditor  has  the 
right  to  throw  the  Palladium  security  on  class  D.  so 
as  to  leave  class  A.  or  that  part  of  it  which  his  judg- 
ment affects  as  clear  as  possible  to  meet  his  claims. 
In  this  case,  as  before,  the  right  to  marshal  I  is  an  ele- 
ment of  the  title  which  no  bona' fide  purchaser  can 
avoid  discovering,  the  deed  of  the  19th  January, 
1 857,  conveys  class  D.  to  the  use  of  the  settlement 
of  1845,  quoad  the  settled  lands.  These  uses  include 
the  life  estate  of  Major  Lynch,  and  therefore  involve 
the  inquiry — •  What  have  been  Major  Lynch's  acta 
in  reference  to  the  life  estate?'  This  inquiry  dis- 
closes the  Palladium  charge,  suggests  the  necessity  of 
inquiring  what  idemnity  there  is  against  it,  and  thus 
leads  to  the  discovery  that  the  indemnity  cannot  safely 
be  accepted  on  account  of  the  supposed  indemnity  land 
be'ng  affected  bv  Qneely's  judgment." 

Blake,  Q.C.  (with  him  Kelly,  Q.C.  and  H.  0*N.  Burke) 
were  heard  in  support  of  the  appeal. — Patrick  Crean 
Lynch  had  18  denominations  of  land.  He  mortgaged 
all  his  interest  in  those  18  to  the  Palladium  Insurance 
Company  to  secure  them  a  sum  of  £5800.  Subse- 
quently Queely  obtained  a  judgment  mortgage  on  13 
out  of  the  18  denominations.  Afterwards  Mrs.  Lynch 
got  a  deed  executed  by  Lynch  creating  a  charge  for 
her  over  all  the  lands.  The  Palladium  Company 
being  paid  off  in  full  by  the  sale  of  the  13  denomi- 
nations, and  Mrs.  Lynch  having  a  charge  on  all  the 
18  denominations,  Queely  comes  in  and  says  that  he 
has  a  p'ght  to  be  placed  on  the  five  denominations 
over  which  his  judgment  did  not  ride;  in  other  words, 
Cooke  is  to  have  the  securities  marshalled  to  the  pre- 
judice of  Mrs.  Lynch,  a  subsequent  mortgagee.  The 
principal  question  for  the  Court  to  consider  is— 
whether  a  statutable  mortgagee  is  entitled  to  mar- 
shal the  prior  incumbrancers  (the  insurance  company) 
to  the  prejudice  of  parties  deriving  as  purchasers  un- 
der a  deed  subsequent  to  said  statutable  mortgage. 
It  is  submitted  that  even  if  this  mortgage  was  by  deed 
and  not  a  statutable  mortgage — a  mortgage  by  con- 
tract, and  not  got  in  invitum,  that  even  in  such  case  the 
principle  of  marshalling  has  never  gone  so  far  as  to  lead 
to  the  detriment  of  third  parties.  Lord  El  don  thus 
expressses  himself  in  Aldrich  v.  Cooper  (8  Ves.  389), 
"  It  is  clear  if  no  third  persons  are  concerned,  the 
Court  will  arrange  between  the  two  estates."  Now 
observe  here  how  carefully  Lord  Eldon  puts  it — M  If 
there  are  no  third  persons  concerned."  We  thus  see 
that  Lord  Eldon,  in  the  application  of  the  principle  of 
marshalling  securities,  carefully  avoids  dealing  with 
the  rights  of  third  persons  intervening. — AveraU  v. 
Wade  (Lloyd  &  Goold,  temp.  Sugden,  252).  There 
a  party  seised  of  several  estates,  and  indebted  by 
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judgment,  settled  one  of  the  estates  for  valuable  consi- 
deration, with  covenant  against  taeumbrances,  and 
subsequently  acknowledged  other  judgments,  and  it 
was  there  held  that  the  prior  judgments  should  be 
thrown  altogether  on  the  unsettled  estates,  and  that 
ihe  subsequent  judgment  creditors  had  no  right  to 
make  the  settled  estates  contribute.  The  above 
cases  ihen  go  to  shew  that  they  have  no  right  t6 
throw  any  part  of  a  prior  mortgage  upon  the  lands 
not  comprised  in  their  mortgage.  The  nest  proposi- 
tion we  mean  to  submit  for  the  consideration  of  the 
Court  is,  that  even  if  the  respondent,  Cooke,  had  Any 
right  to  throw  any  part  of  the  prior  charge  npon  the 
lands  not  comprised  in  the  mortgage,  it  mast  be 
thrown  pari  passu  upon  the  lands,  and  to  that  extent 
only  would  the  judgment  creditor  be  entitled  to  stand 
in  the  place  of  the  prior  mortgagees  in  the  lands  not 
included  in  the  mortgage.  This  was  the  decision  in 
Barnes  v.  Xacster  ( 1  Young  &  Coll  Cas.  in  Ch.  401), 
which  was  a  case  of  contribution,  not  of  marshalling,  and 
the  Court,  while  it  declined  to  marshal  the  securities 
in  that  case,  allowed  contribution.  That  case  Was 
followed  by  Bugden  v.  Bignold  (a  Young  &  Coll. 
377).  The  effect  of  contribution,  as  compared  with 
marshalling  would  be  this — The  5  denominations  out 
of  the  18  which  were  unaffected  by  the  judgment 
mortgage  would,  if  marshalling  were  permitted,  be- 
come charged  with  the  full  payment  of  the  judgment 
mortgage,  while  if  contribution  were  allowed,  these  5 
denomination*  would  merely  bear  their  proportion  to 
the  whole  of  ihe  lands.  That  would  merely  leave  the 
6  denominations  charged  with  a  fractional  part  of  the 
sum  which  those  5  denominations  would  have  to  bear 
if  the  Court  upheld  Judge  ftargreave's  decision.— 
Gibson  v.  Seagrim  (20  Beav.  6 1 4).  The  marginal 
note  in  that  case  was — «*  Two  properties,  X  and  Y, 
were  mortgaged  to  A,  and  afterwards  X  alone  was 
mortgaged  to  B,  and  it  was  held  that  B  is  entitled  to 
have  the  securities  marshalled,  so  as  throw  A.'s  mort- 
gage in  the  first  instance  on  Y."  This  case,  it  will 
be  said,  is  against  us;  but,  on  observation,  it  will  be 
seen  that  no  third  parties  were  injured  by  this  mar- 
shalling: not  so  with  us.  Thus  far  we  have  dealt  with 
judgments  by  deed,  and  not  judgments  under  the 
Judgment  Mortgage  Act.  If,  then,  the  Court  will 
not  marshal  securities  to  the  prejudice  of  third  parties 
when  the  mortgage  is  by  deed — neither  will  they  mar- 
shal when  the  mortgage  is  one  which  is  obtained  un- 
der act  obtained  in  invitum.  A  judgment  mortgage 
is  unlike  a  mortgage  by  deed  in  this,  that  a  registered 
judgment  under  the  provisions  of  the  3  &  4  Vict.  oh. 
105  (Ir.)  and  13  &  14  Vict.  c.  29  (Ir.)  only  affects 
such  property  as  the  debtor  at  the  time  of  the  judg- 
ment is  lawfully  possessed  as  of  his  own  right,  and  over 
which  he  has  the  power  of  disposition,  and  does  not 
displace  the  interest  of  a  previous  equitable  mortga- 
gee. This  was  decided  in  Eyre  v.  AP  Dowel  (9  H. 
L  C.  620)— -in  other  words,  a  statutable  mort- 
gagee is  not  a  purchaser,  and  therefore  if  a  mortgagee 
by  deed  could  not  Have  a  right  to  marshal  to  the  pre- 
judice of  third  parties,  a  multo  fortiori,  a  judgment 
mortgage  creditor  who  has  no  other  equities  than 
those  given  him  by  the  statute,  cajinot  marshal  either, 
and  on  these  grounds  Judge  Hargreave's  judgment  is 
Unsustainable. 


Sherlock  Q.C.,  and  Finch  WhVs  were  heard  in 
rat>tx>*t  <>'  the  decision  Arrived  at  by  Judge  Bar- 
greave. — The  learned  Judge  below  was  perfectly  cot- 
rect  in  the  conclusion  he  has  arrived  at.  We  Are 
clearly  entitled  to  be  paid  out  demand  out  of  the  fund 
in  Cbnrt.  Now,  In  reference  to  the  Ianda  called 
in  the  Master's  Report  class  A.  The  charge  of  the 
Palladium  Company  aftbcted  the  whole  of  this  dais: 
and  Queery's  judgment  did  not  aJeet  the  wnofe,  bnt 
only  a  portion  thereof.  Now  assuredly  we  are  enti- 
tled here  to  marshal  those  securities,  and  the  mere 
accident  of  the  Palladium  Company  being  paid  out 
of  a  portion  affected  by  the  judgment  will  not  preju- 
dice* us,  and  will  not  preclude  us  from  having  the  se- 
curities marshalled.  Marshalling  securities  is  the 
compelling  htm  who  has  two  means  of  indemnity,  to 
rely  npon  one,  when  that  will  aid  another  without  in- 
juring him.  AldricA  v.  Cooper  (8  Ves.  381,  388) 
was  where  the  mortgagee  of  freehbld  and  copyhold 
estates,  also  a  specialty  creditor,  having  exhausted  the 
personal  assets,  simple  contract  creditors  were  held  enti- 
tled to  stand  in  his  place  Jfrrofaafo  against  the  freehold 
and  copyhold  estates.  We  are  here  precisely  in  the 
same  position  as  if  we  were  a  mortgagee  by  deed. 
Qwynne  v.  Edwards (9  Rasa.  289,  note).  There  "a 
person  mortgaged  freehold  estates,  and  two  months 
afterwards  he  surrendered  copyholds  to  the  use  of  the 
mortgagee,  to  secure  the  same  debt;  in  a  suit  after 
the  death  of  the  mortgagor  for  the  administration  of 
bis  assets,  the  freehold  were  sold  with  the  consent  of 
the  mortgagee,  and  the  personal  estate  having  been 
exhausted,  the  mortgage  debt  was,  by  order  of  the 
Court  satisfied  out  of  the  freehold,  Held,  that  the 
specialty  creditors  of  the  mortgagor  were  entitled  to 
stand  in  the  place  of  the  mortgagee  against  the  copy* 
holds,  to  the  extent  of  the  sum  which  the  mortgagee 
had  received  from  the  freehold  estate." 

Thb  Lord  Chancellob. — The  appellant  In  this 
case  is  Maroella  Mary  Lynoh,  the  wife  of  Mr.  Patrick 
Crean  Lynch;  and  the  question  we  have  to  consider 
in  this  case  is.  whether  she,  under  the  state  of  facta 
that  appear,  can  »uecessfully  struggle  against  a  judg- 
ment mortgagee,  marshalling  securities  prior  to  her. 
Now,  we  are  all  familiar  with  registered  deeds  of 
mortgage  in  this  country,  and  I  certainly  see  hi  no 
case  that  has  been  cited  that  a  mortgagee  by  deed  has 
been  allowed  to  marshal  a  pre-existing  registered 
mortgage  to  the  prejudice  of  third  parties.  Well,  the 
House  of  Lords,  who  are  the  best  interpreters  of  their 
own  Act,  have  held  in  Eyre  v.  M'Dowd  (9  ft.  L.  C. 
620)  that  a  statutable  mortgagee  takes  no  higher  se- 
curity than  a  mortgagee  whose  mortgage  is  by  deed!. 
It  was  there  held  that  the  judgment  creditor,  by  mak- 
ing and  registering  an  affidavit,  shall  have  the  same 
rights  as  he  would  have  had  if  his  debtor  had  made  a 
mortgage  to  him  of  all  bis  estate  and  interest  m  the 
lands  enumerated  in  the  deed  of  mortgage,  and  as  if 
he  had  registered  that  mortgage,  or  as  if  he  had  ob- 
tained from  his  debtor  a  mortgage  of  all  the  estate 
and  interest  which  the  sheriff  might  have  taken  under  ati 
elegit — that  is,  all  the  beneficial  interest  of  die  debtor. 
I  then  cannet  go  beyond  this  case;  I  am  bound  by 
the  case  of  Eyre  v.  M'Dowel.  Well,  now,  the  equip- 
able  estate  would  therefore  take  precedence  of  the 
statutable  mortgagee;   and  in  thb  case;  f  And  4 
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covenant  by  Mr.  Lynch  to  settle  all  after-acquired 
estates  to  the  same  uses  as  those  that  were  pat  in  set- 
tlement by  his  marriage  settlement  That  Mrs.  Lynch 
had  then  an  equitable  interest  in  those  lands  is  suf- 
ficiently clear,  and  that  the  judgment- mortgagee 
could  not  enjoy  more  than  the  beneficial  interest  of 
the  debtor.  I  then  cannot  follow  Judge  Hargreave, 
distinguished  as  he  is  for  bis  abilities.  I  am  unable, 
I  say,  to  come  to  the  conclusion  he  has  come  to  in 
this  case.  I  think  it  would  be  a  most  mischievous 
doctrine,  that  if  a  man  was  lending  bis  money  on  one 
estate,  that  he  shouldhave  to  find  out  that  that  estate 
was  affected  with  incumbrances  from  another.  I  am, 
then,  of  opinion  that  on  these  grounds  the  respondent's 
assignee,  Mr.  Cooke,  is  not  entitled  to  marshal  the 
securities,  and  tbat  Mr.  Queely  cannot  throw  his  de- 
mand on  the  estates,  or  any  of  them,  against  which 
he  has  not  obtained  a  statutable  mortgage. 
Tux  Lged  Justice  of  Appeal  concurred. 


(Court  of  C&atuf  q>. 

BcporUd  by  OUrer  J.  Bailee,  Esq.,  Barrlator-at-Law, 
TDK  AtTOJUIBY-GrNKBAL  V.  TOTTENHAM   AMD  OTHERS. 

May  30,  31;  July  2,  1865;  Feb.  22,  1866. 

Charter — Construction  of — Visttorial  powers  of  the 
Lord  Chancellor. 

Queen  Elizabeth,  by  her  charter  made  in  the  20th  year 
of  her  reign,  enchartered  the  Hospital  of  the  Holy 
Trinity  at  N.  Jtt.,  and  incorporated  the  Master, 
Brethren,  and  Poor  thereof,  and  their  successors, 
thenceforth  for  ever,  as  a  body  incorporate,  and  her 
said  Majesty  did  thereby  ordain  that  the  Masters 
of  said  hospital,  and  the  heirs  oj  one  T.  G*  with 
the  advice  and  consent  of  the  sovereign,  and  four 
oj  the  members  of  the  council  of  the  said  town  of  N. 
B.  for  the  time  being,  or  the  major  part  of  them, 
mujht  have  power  and  authority  of  dieting  a  secular 
priest  for  the  said  Master,  Brethren,  and  Poor  who 
should  be  received  as  breUiren  of  said  hospital. 
And  said  charter  granted  that  "the  heirs  of 
T.  0,,  with  the  consent  and  advisement  of  the 
sovereign  and  four  elder  councillors  of  the  town 
of  N.   &,   or   the  greatest  port  of  them,  for 

ever  may  have  power  and  authority. of  elect- 

smg  ami  making  a  master  of  the  hospital  from 
time  to  time  for  ever."  The  heirs  of  T.  0. 
could  not  now  be  found — Held,  that  the  Lord  Chan- 
cellor, in  his  capacity  of  visitor  as  Chancellor, 
had  full  power  and  authority  to  appoint  such  per- 
sons, as  he  might  be  advised  thereto,  to  represent 
said  hews  of  said  T.  Q. 

Held  ako,  that  the  town  commissioners  constituted  un- 
deriheZb4  Via.  c.  108  (the  Act  for  the  Regu- 
Uhon  oj  Municipal  Corporations  in  Ireland),  re- 
present  the  said  sovereign  and  old  Corporation* 

Said  charter,  though  it  provided  for  the  appoi/itmeut 
of  said  secular  priest,  was  silent  as  to  what  the  re- 


ligion of  the  Master,  Brethren,  or  Poor  of  said 
hospital  should  be.  Held,  that  although  the  religion 
of  the  founder  must  be  presumed  to  be  that  of  the 
Established  Church,  yet  that  as  there  was  no  pre- 
ference  given  in  said  charter  to  any  particular 
faith,  members  of  all  faiths  were  equally  ad- 
missible thereto,  notwithstanding  usage  to  the  con- 
trary. 
Held  also,  that  as  said  charter  only  provided  for 
the  election  and  reception  of  a  secular  priest  of  the 
Established  Church  into  said  hospital,  the  ex- 
ception to  Master  Murphy*  s  scheme,  which  provided 
for  the  election  and  reception  of  a  Roman  Catholic 
priest  thereto,  must  be  allowed* 

This  was  a  cause  petition  filed  by  the  Attorney-Ge- 
neral at  the  relation  of  Michael  P.  Howlett  and 
others,  the  inhabitants  of  New  Ross,  in  the  county 
of  Wexford,  against  Charles  Tottenham,  of  Bally- 
curry,  in  the  county  of  Wicklow,  Esq.  The  peti- 
tion prayed  that  it  might  be  referred  to  the  Master 
to  inquire  and  report  a  proper  and  befitting  scheme 
for  conducting  and  managing  a  certain  obarity,  in  the 
town  of  New  Ross,  and  that  the  Master  be  directed 
to  inquire  and  report  the  amount  and  particulars  of 
the  property  of  every  kind  whatsoever  belonging  to 
the  said  charity,  and  to  take  an  account  of  the 
amount  received  out  of  the  Of  said  property  by  the 
respondent,  the  said  Charles  Tottenham,  or  by  or  on 
behalf  of  bis  predecessors,  and  that  the  said  respon- 
dent be  directed  to  render  such  account,  and  tbat  the 
said  Master  of  the  Court  be  directed  to  inquire  and 
report  who  may  be  a  fit  and  proper  person  to  he 
Master  of  said  charity,  and  what  person  or  persona 
would  be  fit  and  proper  to  have  the  power  of  electing 
a  master,  brethren,  sisters,  and  poor  of  said  hospital. 
The  petition  opened  by  stating  certain  letters  of  the 
12th  of  February,  1577,  made  by  her  late  Majesty, 
Queen  Klicabeth,  which  were  duly  enrolled  and  made 
patent  on  said  last- mentioned  day,  which  letters  are 
as  follows: — "  Whereas  Thomas  Gregory,  late  of  the 
town  of  New  Ross,  in  our  county  of  Wexford,  mer- 
chant, deceased,  built  a  house  or  hospital  for  the 
poor,  sick,  and  impotent  of  the  town,  near  the  Chapel 
of  Saint  Saviour;  and  the  executors  of  his  will, 
An  astasia,  his  widow,  Patrick  Walsh  and  George 
Conway,  his  sooa-in  law,  besought  us  to  bestow  a 
portion  of  his  goods,  tenements,  and  hereditaments, 
in  constituting  the  aforesaid  poor,  in  form  of  law, 
into  a  certaiu  fraternity ;  we  consenting  to  the  humble 
supplication  of  the  executors,  and  estimating  the 
charity  and  pious  intention  of  the  said  George 
Gregory,  of  our  special  grace,  we  give  and  grant 
license  for  us,  our  heirs,  and  successors,  as  much  as 
in  us  lies,  that  in  our  town  of  New  Ross,  otherwise 
Roaseponte,  in  our  kingdom  of  Ireland,  there  shall 
be  a  Master,  Brethren,  and  Poor,  in  the  house  lately 
built  by  Thomas  Gregory,  near  the  Chapel  of  Saint 
Saviour,  in  the  town  aforesaid,  and  that  the  said 
Master,  Brethren,  and  Poor,  and  their  successors,  by 
the  name  of  the  Master,  Brethren,  end  Poor  of  the 
Hospital  of  the  Holy  Trinity  of  New  Ross,  henceforth 
for  ever  shall  be  catted,  known,  named,  and  nuncu- 
pated; and  also  we  wJU  and  ordain  by  these  present* 
that  the  Master,  Aretbven,  aadPoor,  en£  their  ew* 
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cessoi-3,  henceforth  for  ever,  in  fact,  reality,  and  in 
name,  shall  be  one  body  incorporate,  and  shall  have 
perpetual  succession,  and  a  common  seal  to  serve  for 
the  affairs  of  the  said  hospital;  and  also  of  oar  more 
abundant  grace,  we  appoint  and  ordain  the  aforesaid 
George  Conway,  for  the  term  of  his  life,  Master  of 
the  said  hospital;  and  that  the  said  George  Conway 
and  his  successors,  masters  of  the  said  hospital,  and 
the  heirs  of  the  said  Thomas  Gregory,  with  the  con- 
sent and  advice  of  the  sovereign  and  fonr  of  the 
seniors  of  ihe  council  of  the  town  for  the  time  being, 
or  the  major  part  of  them,  may  have  power  and 
authority,  from  time  to*  time,  for  ever,  of  electing, 
nominating,  and  receiving  in  the  said  hospital,  a 
secular  priest  for  celebrating  divine  service  for  the 
Master,  Brethren,  and  Poor  in  the  Church  or  Chapel 
of  Saint  Michael  of  New  Ross,  who  shall  be  accepted 
and  received  a  brother  of  the  said  hospital  for  the 
time  being,  and  Who  shall  be  removed  and  expelled 
for  reasonable  cause,  and  another  nominated  in  his 
place,  when  it  shall  seem  expedient  to  them ;  and  also 
so  many  and  such  poor  of  either  sex  whom  they  shall 
choose  of  the  sick,  infirm,  and  impotent  wandering 
about  the  town,  and  they  so  elected,  nominated,  and 
received  with  the  Master,  shall  be  one  body  corpo- 
rate for  ever;  and  that  the  said  Master,  Brethren, 
and  Poor,  so  elected,  ordained,  and  received,  and  their 
successors,  shall  be  persons  able  and  capable  in  law 
to  acquire,  have,  and  possess  to  them  and  their  suc- 
cessors for  ever,  in  fee-simple  and  perpetuity,  or 
otherwise  lands,  tenements,  rents,  reversions,  services, 
and  other  hereditaments,  whatsoever  of  the  annual 
value  of  two  hundred  pounds  lawful  money  of  Ire- 
land, over  charges  and  reprises,  and  no  more,  as 
well  in  the  said  town  of  New  Rosse,  and  within  the 
franchises  thereof,  as  elsewhere  within  our  said  king- 
dom of  Ireland,  from  any  person  or  persons  whatso- 
ever; and  that  they,  the  Brethren  and  Poor,  and 
their  successors,  by  the  name  of  the  Master,  Brethren, 
and  Poor  of  the  Hospital  of  the  Holy  Trinity  of  New 
Ross,  may  plead,  and  bo  irapleadod,  answer,  and 
be  answered,  in  all  causes,  suits,  quarrels,  and  cases, 
real,  personal,  and  mixed,  of  whatever  kind  or  nature 
they  may  be,  before  any  justices  or  judges,  temporal 
or  spiritual,  or  other  persons  whomsoever  in  any 
courts,  to  be  prosecuted,  and  may  and  can  plead,  and 
be  impleaded,  answer,  and  be  answered,  and  may  do 
and  take  all  other  things  as  other  liege  subjects  of 
ns,  or  of  our  heirs  and  successors,  could  do,  in  future ; 
and  by  that  name  they  shall  be  called  for  ever;  and 
we  do  grant  to  the  aforesaid  Master,  Brethren,  and 
Poor,  and  their  successors,  that  they  may  acquire 
lands,  tenements,  rents,  revenues,  services,  and  other 
hereditaments  whatsoever,  as  well  spiritual  as  tempo- 
ral, as  well  in  demesne  as  in  reversion,  within  the 
said  town  and  franchises,  and  elsewhere  in  our  said 
kingdom  of  Ireland,  although  they  should  be  held  of 
us  or  of  others,  in  capite,  of  the  value  of  two  hun- 
dred pounds  lawful  money  of  Ireland  by  the  year, 
over  charges  and  reprises,  and  no  more,  from  any 
person  or  persons  whatsoever;  To  have  and  to  hold 
to  the  said  Master,  Brethren,  and  Poor,  and  their 
successors  for  ever,  in  aid,  sustentation  and  support 
of  the  affairs  of  the  Master,  Brethren,  and  Poor  of 
the  hospital;  and  also  we  give  and  grant  by  these 


presents,  to  any  person  or  persons,  that  he  or  they 
may  give,  bequeath,  or  assign,  to  the  said  Master, 
Brethren,  and  Poor,  and  their  successors  for  ever, 
lands,  tenements,  rents,  reversions,  and  other  heredi- 
taments whatsoever,  as  well  spiritual  as  temporal,  of 
the  annual  value  aforesaid,  without  impeachment, 
impediment,  disturbance  or  aggrievance  of  ns,  oar 
heirs,  or  successors,  or  of  the  justices,  escheators, 
sheriffs,  coroners,  bailiffs,  or  other  ministers  of  as 
whomsoever,  and  without  any  inquisition  by  authority 
of  a  writ  of  ad  quod  damnum,  or  of  any  other  man- 
date from  us,  in  that  behalf  to  be  taken  or  made  or 
prosecuted,  and  without  any  licence  from  us,  or  any 
letters  patent  to  be  made  or  granted  to  them  in  that 
behalf;  the  statute  concerning  the  not  putting  of 
lands  and  tenements  in  mortmain  in  any  wise  notwith- 
standing; and  also  we  will  and  do  grant,  that  the 
heirs  of  the  said  Thomas  Gregory,  with  the  consent 
and  advice  of  the  sovereign  and  four  senior  council- 
lors of  the  town,  for  the  time  being,  or  the  major 
part  of  them,  for  ever,  may  have  power  and  authority 
after  the  death,  resignation,  cession,  or  deprivation  of 
the  said  George,  or  of  any  other  master  there,  to 
elect  and  appoint  a  master  of  the  said  hospital,  from 
time  to  time  for  ever,  as  often  or  whensoever  to  them 
shall  seem  expedient,  and  that  the  Master,  Brethren, 
and  Poor  of  the  said  hospital,  and  their  successors, 
and  the  heirs  of  the  said  Thomas  Gregory,  with  the 
consent  and  advice  of  the  sovereign  and  four  of  the 
senior  council  of  the  said  town,  for  the  time  being, 
or  the  major  part  of  them,  may  have  authority  and 
faculty  to  make  rules  and  ordinances  necessary  for 
the  good  government  and  rule  of  the  said  hospital, 
and  for  the  affairs  belonging  to  the  said  hospital,  and 
to  annul  and  revoke  them  as  often  as  and  whenso- 
ever from  time  to  time  to  them  should  seem  expedient, 
aud  may  appoint  and  constitute  the  Brethren  and 
Sisters,  and  all  others,  as  in  other  hospitals,  for 
ever;  and  that  the  said  Master,  Brethren,  and  Poor 
for  the  time  being,  may  have  authority  of  bniidinjr, 
and  making  sepulchres  for  all  dying  in  the  hospital, 
in  the  Church  or  Chapel  of  Saint  Michael,  and  the 
cemetery  thereof,  and  of  administering  all  sacraments, 
or  sacramental  or  ecclesiastical  rights  to  the  inhabitants 
of  the  hospital,  in  as  ample  manner  and  form  as  in 
other  churches  or  cemeteries  hath  been  accustomed 
to  be  done,  and  that  they  may  for  ever  have  the 
tithes,  oblations,  and  obventions  of  all  those  dwell- 
ing in  the  hospital." — February  12,  20  Elizabeth. 
The  petition  then  stated,  that  after  the  death  of  Pa- 
trick Walsh  the  corporation  of  New  Ross,  as  appears 
by  the  books  so  far  back  as  1655,  assumed  to  them- 
selves the  control  and  dominion  over  said  hospital 
corporation  illegally;  that  iu  1665  said  corporation 
usurped  the  power  to  elect,  and  did  in  fact  elect,  a 
master  of  the  said  hospital ;  and  the  said  corporation 
continued  so  to  act  and  to  exercise  said  power  and 
authority  from  1665  to  1759,  and  in  1759  appointed 
one  Charles  Tottenham,  the  ancestor  of  the  respon- 
dent, Charles  Tottenham,  to  be  master  of  the  said 
hospital;  and,  as  it  appeared  from" the  entries  in  the 
books  of  said  corporation,  said  Charles  Tottenham 
dealt  with  the  property  of  said  hospital  as  if  same 
were  his  private  property  and  within  his  exclusive  do- 
minion.   That  the  heirs  and  descendants  of  said 
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Charles  Tottenham  had  been  successively  the  princi- 
pal proprietors  and  owners  of  the  town  of  New  Ross; 
and  that  the  respondent,  Charles  Tottenham,  of  Bal- 
lycurry,  in  the  County  Wicklow,  M.P.  for  said  bo- 
rough of  New  Ross,  was  now  the  proprietor  of  the 
greater  portion  of  said  town  and  the  property  adjoin- 
ing thereto.  That  the  father  of  Charles  Tottenham 
iras  sovereign  of  the  said  town ;  and  that  he  was  en- 
abled to  exercise  great  influence  over  the  said  corpo- 
ration body  of  New  Ross,  which,  before  the  passing 
of  the  Municipal  Corporation  Act,  consisted  of  a  few 
members.  That  on  the  26th  January,  1835,  the  re- 
spondent, Charles  Tottenham,  was  by  the  said  conncil 
elected  master  of  the  said  hospital  in  the  room  of  his 
father,  and  that  he  has  ever  since  continued  as  such 
master;  and  that  he  has  received  and  managed  the 
rents  of  such  property  belonging  to  such  hospital  as 
he  thought  fit.  The  said  Attorney- General  and  said 
relators  then  charged  that  the  corporation  of  New 
Boss  had  no  legal  power  or  authority  whatsoever  to 
appoint  said  master,  or  to  assume  to  themselves  the 
power  of  transferring  and  handing  over  the  property 
of  the  said  charity  to  any  nominee  of  the  said  corpo- 
poration,  but  that  according  to  the  provisions  of  the 
said  will  of  the  said  Thomas  Gregory  and  the  said 
letters  patent,  the  sanction  of  the  Sovereign  and  of 
the  four  senior  councillors  was  necessary  for  the  ap-  I 
pointroent  of  the  master  brethren  and  sisters  when  ' 
previously  nominated  by  the  heirs  of  the  said  Thomas 
Gregory,  the  founder  of  the  said  charity.  The  peti- 
tion then  stated,  that  pursuant  to  the  Acts  of  Parlia- 
ment in  that  case  made  and  provided,  the  aforesaid 
corporation  of  New  Ross  has  been  succeeded  by  com- 
missioners adopted  and  elected  under  the  Towns  Im- 
provement Act.  And  the  informant  at  the  relation 
aforesaid  charged  that  neither  the  corporation  of  New 
Ross  nor  the  commissioners  so  elected  in  their  stead 
as  aforesaid  have  nor  hath,  either  or  any  of  them,  any 
power  or  authority  to  nominate  or  appoint  a  master 
or  governor  of  said  charity;  nor  hath  said  Charles 
Tottenham  a  right  to  assume  to  himself  the  guardian 
ship,  management,  or  control  of  the  property  belong- 
to  said  charity.  And  that  the  patronage  and  autho- 
rity assumed  by  the  respondents  has  been  accordingly 
increased  arbitrarily,  and  at  his  mere  will,  caprice, 
and  pleasure,  and  in  contravention  of  the  trusts  of 
said  will  of  Thomas  Gregory. 

The  case  coming  on  before  the  Lord  Chancellor, 
his  Lordship  by  order  of  the  2nd  of  December, 
1861,  referred  the  case  to  Master  Murphy,  to 
settle  a  scheme  for  the  due  and  proper  manage- 
ment of  the  said  hospital;  and  further,  that  the  Master 
should  inquire  and  report  who  were  the  heirs  of  Thomas 
Gregory.  That  accordingly  the  Master,  by  his  re- 
port, bearing  date  the  day  of  1805,  re- 
ported, among  other  things,  that  the  Rev.  John  Cor- 
vio,  vicar  of  the  parish  of  New  Ross,  had  intervened 
for  the  purpose  of  protecting  the  rights  alleged  on  be- 
half of  the  said  Rev.  John  Corvin  as  the  vicar  of  the 
said  parish,  or  of  the  curates  of  the  said  parish,  in  re- 
spect of  the  religions  character  of  the  said  charitable 
institution.  The  Master  further  found  that  upon  the 
construction  of  the  charter  (above  mentioned)  the 
house  or  hospital  was  purely  an  eleemosynary  institution, 
and  erected  by  said  Thomas  Gregory  for  the  poor 
aick  and  impotent  of  New  Ross,  and  that  the  charter 


granted  that  the  "  heirs  of  Gregory,  with  the  consent 
and  advice  of  the  Sovereign  and  four  seniors  of  the 
town  council,  were  to  elect  the  master,  when  it  should 
seem  to  them  expedient."  The  report  further  found 
that  the  poor  of  all  religious  denominations  are  admis- 
sible as  objects  of  said  charity,  and  that  he  was  un- 
able to  report  who  were  the  heirs  of  said  Thomas 
Gregory.  In  the  scheme  for  the  future  management 
of  the  hospital  Master  Murphy  reported  that  the  go- 
verning body  of  the  affairs  of  the  said  hospital  should 
consist  of  the  following  persons,  viz.  a  person  to  re- 
present the  heirs  of  Thomas  Gregory,  the  original 
fouuder;  a  master  to  hold  office  for  life,  or  until  re- 
signation or  deprival ;  the  Protestant  vicar  and  the 
Roman  Catholic  priest  of  St.  Mary's  for  the  time 
being  as  brethren  and  chairmen ;  and  four  of  the  town 
commissioners  of  the  borough  of  New  Ross,  two  of 
such  commissioners  to  be  Protestants,  and  two  Roman 
Catholics.  Thai  the  respondent,  Charles  Tottenham, 
the  present  master,"  shall  continue  as  master  during 
life,  save  in  case  of  his  resignation  or  deprival.  That 
in  case  of  the  death,  resignation,  or  discontinuance  of 
spid  Charles  Tottenham  as  master,  a  master  shall  be 
elected  by  the  persons  for  the  time  being  representing 
the  heirs  of  Thomas  Gregory ;  and  the  chairman  and 
the  four  town  commissioners  then  selected  as  herein- 
after mentioned,  or  the  major  part  of  them,  and  in 
case  of  the  equality  of  votes  of  persons  attending  at 
such  election,  then  in  such  case  the  persons  represent- 
ing the  heirs  of  Thorn a3  Gregory  shall  have  a  casting 
vote:  and  that  the  said  four  commissioners  shall  be 
elected  annually  by  the  whole  body  of  commissioners; 
and  the  annual  election  of  the  said  commissioners  shall 
take  place  at  the  first  monthly  meeting  held  by  the 
said  commissioner*  after  the  annual  election  of  the 
commissioners  on  the  15th  October  in  every  year; 
and  that  of  said  commissioners  two  are  to  be  Pro- 
testants, and  the  other  two  to  be  Roman  Catholics. 
To  this  report  of  the  Master,  the  He  v.  John  Corvin, 
the  said  vicar,  excepted  on  the  ground  that  the  hos- 
pital would  be  opened  not  alone  to  members  of  the 
Established  Church,  bat  to  all  other  religious  per- 
suasions; and  further  that  the  body  was  to  contain 
both  the  Protestant  and  Catholic  clergymen. 

John  T.  Ball,  Q.C.  (with  Leslie  Montgomery)  ap- 
peared for  the  Rev.  John  Corvin,  the  intervenient. 
— Clearly,  the  introduction  of  any  religious  element 
differing  from  the  state  religion  is  in  opposition  to  the 
spirit  of  the  charter,  because  at  the  time  of  that 
charter  no  other  religion  was  tolerated — per  Keogh, 
J.  in  Thelwcdl  v.  Yelverton  (14  Ir.  C.  L.  221);  and 
the  religious  intention  of  the  founder  is  presumed  to 
be,  that  the  hospital  was  to  be  of  the  Established 
Faith—  Attorney-General  v.  Calvert  (23  Beav.  248). 
Master  Murphy  was  in  error  then  in  admitting  the 
Roman  Catholic  Priest  be  a  member  of  the  body, 
contrary  to  the  founder's  presumed  intentions. 

Brewster,  Q.C.  (with  W.  C.  Smith  and  E.  Gibson). 
— This  is  not  a  religious  body  at  all ;  it  is  purely  elee- 
mosynary, and  the  charter  is  silent  as  to  the  religion  of 
the  poor  or  of  the  governing  body,  and  there  is  nothing 
in  the  charter  to  justify  the  exclusion  of  all  faiths  but 
one,  and  the  founder  will  not  be  presumed  to  have 
preferred  any  one  faith  to  the  exclusion  of  others.— 
Attorney-General  v.  Calvert  (23  Beav.  248). 

The  Solicitor' General,  J.  E.  Walsh  Q.C,  and 
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Tottenham  were  for  the  respondent,  Charles  Tot- 
tenham.— Tha  Chancellor  has  bo  jurisdiction  at 
aH  io  this  case  to  comply  with  the  prayer  of 
the  petition.  He  cannot  appoint  an  beif  to  Gre- 
gory or  a  person  to  represent  that  heir,  we  admit 
it  is  true  that  a  person  to  represent  the  heir  of  Gre- 
gory can  be  appointed;  but  the  Crown  and  the  Crewn 
alone  is  the  person  so  to  appoint,  and  that  power 
cannot  be  delegated — Attorney  General  v.  Black  ( 1 1 
Ves.  Jan.  191).  So  in  Export*  IVrang/*am(2  Ves. 
Jan.  609).  That  was  a  petition  to  the  Lord  Chancel- 
lor a*  visitor  of  Trinity  Ball,  Cambridge— there  being 
no  heir  to  the  founder — to  declare  the  election  of  a 
fellow  void,  and  the  Lord  Chancellor  in  that  case  dis- 
missed the  petition  as  be  had  no  jurisdiction  therein. 
The  old  corporation,  or  more  correctly  to  speak,  the 
Sovereign  and  four  seniors  mentioned  in  the  charter, 
have  only  a  veto  on  the  appointment  of  the  master, 
and  not  the  appointment,  &c.  The  other  side  are  in 
error  when  they  seek  to  establish  that  the  present 
town  commissioners  have  a  number  of  votes  in  their 
individual  capacity. 

Brewster,  Q.C.,  Cusaek  Smith*  and  E.  Gibson, 
appeared  for  the  relators— The  Lord  Chancellor 
has  ample  power  to  appoint  a  person  to  represent  the 
heir  of  Gregory.  In  his  capacity  of  visitor  it  is  clear 
he  can  do  bo— Attorney-  General  v.  Earl  of  Claren- 
don (17  Ves.  491)»  The  town  commissioners  have, 
jointly  with  the  heirs  of  Gregory,  the  power  of  ap- 
pointing the  master  and  the  secular  priest ;  and  jointly 
with  those  three  persons  the  objects  of  the  charity; 
and  those  commissioners  had  votes  in  their  individual 
capacity  and  not  on  vote  or  veto  only. 

July  2, 1 665. — The  Lord  Chancellor.— I  must  al- 
low the  exception  to  so  much  of  the  Master's  soheme  in 
his  report,  as  recommends  the  Roman  Catholic  Priest 
to  be  one  of  the  body.  I  don't  see  anything  in  the  char- 
ter to  warrant  this.  The  Master  of  the  hospital  and  the 
heirs  of  Gregory,  with  the  consent  and  advice  of  the 
sovereign  and  four  of  the  council  of  New  Ross,  for 
the  time  being,  or  the  greater  part  of  them,  had  the 
power  to  nominate  a  secular  priest  to  celebrate  divine 
worship  to  the  inmates,  and  he  was  also  to  be  a 
brother  of  that  hospital.  Well,  clearly,  the  secular 
priest  was  at  that  time  a  priest  of  the  Church  of 
England,  as  by  law  established,  and  the  founder  has 
desired,  and  the  charter  grants  that  such  priest  shall 
be  accepted  and  nominated  a  brother  of  the  hospital 
for  the  time  being.  I  must,  therefore,  conform  to 
the  wishes  of  the  founder,  and  I  cannot  make  a  new 
charter.  On  the  next  point,  as  to  the  religion  of  the 
inmates,  there  is  nothing  to  justify  the  exclusive  se- 
lection of  the  objects  of  the  charity.  Persons  of  all 
denominations  and  opinions  are  within  the  scope  of 
this  charity.  The  instrument  of  the  foundation  is 
that  from  which  the  will  of  the  founder  may  be  in- 
ferred, and  not  from  any  custom  of  exclusion,  and 
that  instrument  is  silent  as  to  the  religion  of  the  in- 
mates. 1  think,  then,  that  Master  Murphy  was  right 
not  to  confine  this  hospital  to  members  of  the  Esta- 
blished Church,  seeing  that  the  founder  had  not  done 
so.  If  the  founder  had  intended  this  to  be  a  religions 
establishment,  nothing,  could  be  easier  for  him  than  to 
say  so.  I  perfectly  agree  with  Master  Murphy  that 
this  hospital  was  eleemosynary.   Now,  as  to  the  hefts 


of  Gregory,  the  Master  has  reported  that  those  heirs- 
are  act  to  be  found — perhaps,  for  all  we  know,  he  has 
no  heirs.  I  apprehend  you  will  have  to  go  to  tha 
Crown  for  a  new  charter.  I  shall,  however,  consider 
the  case,  and  mention  it  at  a  future  time. 

Feb.  15, 186& — The  Lord  Chahceljwmu— The  peti- 
tion in  this  case  is  filed  by  the  Attorney-General  against 
Mr.  Tottenham  and  other  persona  residing  in  New  Ross, 
in  the  county  of  Wexford;  and  the  question  here 
arises  on  the  charter  of  Queen  Elisabeth,  which  char- 
ter begins  by  reciting  the  will  of  Thomas  Gregory. 
(His  Lordship  read  the  charter.]  Well,  the  patent 
here  was  that  the  master  of  this  hospital  and  the  heirs 
of  Thomas  Gregory,  with  the  consent  and  advice  of 
the  Sovereign  and  four  of  the  elders  of  the  council  of 
the  town  of  New  Ross,  or  the  greater  part  of  them, 
shall  have  the  power  of  appointing  a  secular  priest; 
and  also  that  the  heirs  of  Thomas  Gregory,  with  the 
consent  of  the  Sovereign  and  four  elder  councillors 
for  the  time  being  of  New  Ross,  or  the  greater  part  of 
them  for  ever,  may  have  the  power  of  appointing  the 
master  of  the  hospital.  The  information  states  that 
for  a  great  number  of  years  the  Tottenham  family 
have  acted  as  the  masters  of  this  hospital,  and  the 
objection  is— that  the  control  over  this  hospital  baa 
entirely  fallen  into  the  hands  of  the  corporation  of 
New  Ross.  The  case  came  before  me  in  1861,  and 
I  was  then  of  opinion  that  I  could  not  remove  Mr* 
Tottenham  from  the  office  of  master.  On  the  2nd 
of  December  a  decretal  order  was  made  by  me  dis- 
missing so  much  of  the  petition  ss  sought  the  removal 
of  Mr.  Tottenham.  Well,  the  cause  petition  prayed 
for  an  account  as  against  Mr.  Tottenham,  and  the 
Master,  Murphy,  has  fouud  all  the  accounts  to  be 
most  satisfactory.  Now,  a  question  of  great  difficulty 
occurs  here.  Master  Murphy  does  not  report  who 
were  the  heirs  of  Gregory  at  all;  he  reports  that  by 
the  patent  the  heirs  of  Gregory  may  have  power  and 
authority  to  elect  a  master,  but  he  finds  that  he  is  un- 
able to  report  who  are  the  heirs  of  Gregory;  and  the 
question  is — how  is  that  gap  to  be  supplied.  Master 
Murphy  reports  also  that  Mr.  Tottenham  is  the  pre- 
sent master,  and  that  the  governing  body  of  the  affairs 
of  the  hospital  consist,  among  others,  of  the  heirs  of 
Thomas  Gregory,  the  original  founder,  and  four  of  the 
town  commissieuers  of  the  borough  of  New  Ross.  I 
did  entertain  grave  doubts  when  this  case  was  argued 
before  me,  tbat  I  had  power  to  appoint  a  representa- 
tive of  the  heirs  of  Gregory,  but  I  have  now  over- 
come those  doubts,  and  I  am  of  opinion  that  when 
the  heirs  of  Gregory  cannot  be  found,  the  duty  of 
finding  persons  to  represent  the  heirs  that  are  un- 
known and  cannot  be  found,  is  cast  upon  me  in 
my  capacity  of  visitor,  inasmuch  as  the  office  of 
visitor  devolves  upon  me  in  right  of  my  being  Chan- 
cellor of  the  Crown;  and  the  Master  was  quite  right 
in  saying  that  somebody  should  be  appointed*  I  win 
therefore  make  an  order  tbat  the  Master  shall  from 
time  to  time  appoint  a  person  to  represent  the  heir  of 
Gregory.  I  cannot,  however,  accept  any  scheme  un- 
til the  town  commissioners  are  before  me,  and  until 
they  ate  before  me  lean  make  no  order  that  will  bind 
them.  I  cannot  therefore  sow  go  into  the  question 
as  to  whether  the  corporation  have  several  votes  or 
one,  the  town  commissioners  not  being  before  mot 
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and  on  looking  into  the  1 17th  section  of  the  Corpora- 
tion Act,  upon  the  true  construction  of  that  section  I 
moat  hold  municipal  corporations  represent  the  sove- 
reign and  councillors  of  the  old  corporation. 


Court  of  exchequer  tffjamfter* 

Reported  by  William  Woodlock,  Esq.,  BarrUter-*t-Law. 

[[Bevore  Mobaban,  CJ.,  Pigot,  C.B.,  Christian  and 
O'Hagan,  JJ.,  and  FrrzoEKALD,  Hughes,  and 
Beast,  BB.] 

Murphy*.  O'Solliyan.— Ton.;  Feb.  12,  1866. 

Contract — Agreement  not  to  be  performed  within  a 
gear— Statute  of  Frauds,  7  Wm.  3,  c.  12  fir  .J 
etc  2. 

An  agreement  whereby,  in  consideration  of  A.  not 
taking  certain  proceedings  against  B.'s  son,  B. 
agreed  to  maintain  and  clothe  A.f  and  supply  him 
with  the  grass  of  two  sheep  during  his  (A?s)  life, 
Held,  not  to  come  within  s.  2  of  the  Irish  Statute  of 
Frauds  (st.  7  Wm.  3,  c.  12),  and  therefore  not  to 
require  a  writing* 

Appeal  from  the  Court  of  Qneen's  Bench.      This 
action    was  tried   before   Mr.  Justice    O'Brien    at 
the  Spring  Assises  for  the  County  of  the  City  of 
Cork,  in  the  year  1865,  when  a  verdict  was  found 
for  the  plaintiff  for  £50  damages.     The  summons 
and  plaint  contained  one  count,  which  stated  that  one 
Herbert  Baldwin,  son  of  Herbert  Baldwin,  deceased, 
by  his  gross  negligence  and  carelessness  deprived  the 
plaintiff  of  bis  eye-sight  by  a  gun-shot  wound,  and 
the  said  Herbert  Baldwin,  deceased,  as  compensation 
for  the  injury  so  inflicted  on  plaintiff,  and  that  plain- 
tiff should  not  take  any  proceedings  against  his  said 
son  on  account  of  said  injury  and  in  consideration 
thereof,  agreed  in  his  lifetime  with  the  plaintiff  that 
the  plaintiff  should,  at  the  expense  of  said  Herbert 
Baldwin,  deceased,  be  maintained,  boarded,  kept,  and 
clothed,  and  be  also  supplied  with  the  grass  of  two 
sheep,  during  his  (plaintiffs)  life;  and  plaintiff  averred 
that  in  consideration  of  said  agreement  ho,  at  the  re- 
quest of  said  Herbert  Baldwin,  in  his  lifetime,  did  not 
take  any  proceedings  against  the  said  Herbert  Bald- 
win, his  son,  and  accepted  said  agreement  as  compen- 
sation  for  said  injury;  and  that  the  said  Herbert 
Baldwin,  the  son,  afterwards  died,  and  was  survived 
by  his  father;  and  that  although  said  Herbert  Bald- 
win, the  father,  in  his  lifetime  duly  performed  his 
said  agreement  up  to  and  until  his  death,  to  wit,  on 
the  1st  day  of  January,  1861,  yet  since  his  death 
plaintiff  bad  not  been  maintained,  boarded,  or  kept, 
or  clothed,  at  the  expense  of  said  Herbert  Baldwin, 
deceased,  nor  had  the  grass  of  the  sheep  been  sup- 
plied at  his  expense  to  the  plaintiff  during  the  period ; 
and  the  defendant,  as  his  executrix,  had  therein  made 
default  to  the  plaintiff's  damage  of  £60.    The  de- 
fendant traversed-  the  agreement,  and  also  set-  up  the 


Statute  of  Limitations.     Upon  the  trial  the  plaintiff 
was  examined  as  a  witness  on  his  own  behalf,  and 
stated  that  bis  father,  who  died  in  1860,  had  been 
tenant  of  Dr.  Baldwin;  that  plaintiff,  who  had  lived 
with    his  father,   was  employed   at   Dr.  Baldwin'* 
house,  going  of  messages,  Ac;  that  on  one  occa- 
sion, in  1843,  Herbert  Baldwin,  junior,  being  alone 
with  plaintiff  in  the  parlour  of  Dr.  Baldwin's  house, 
had  a  gun  in  his  hands,  and  presented  it  at  plaintiff; 
that  plaintiff  put  up  his  arm,  and  that  the  gun  went 
off;  that  the  gun-shot  passed  through  the  fleshy  part 
of  plaintiff's  arm,  entered  his  eyes  and  blew  away  part 
of  bis  temple  bone;  that  plaintiff  never  saw  or  had  hit 
eye-sight  since,  that  Dr.  M 'Sweeny  (who  was  in  a 
couple  of  days  alter  brought  to  him  by  Dr.  Baldwin) 
attended  plaintiff  and  gave  him  over;  that  plaintiff 
was  ill  in  Dr.  Baldwin's  house  for  over  three  months 
afterwards,  and  had  several  conversations  with  Dr. 
Baldwin  about  the  matter;  that  when  plaintiff  was 
out  of  danger  and  nearly  getting  well,  Dr.  Baldwin 
on  one  eccasion  told  plaintiff  that  plaintiff's  father 
had  come  for  him  and  wanted  to  take  him  home,  but 
that  Dr.  Baldwin  told  plaintiff's  father  to  go  home 
and  do  for  the  rest  of  his  family,  and  that  he,  Dr. 
Baldwin,  would  do  for  plaintiff.     Plaintiff  stated  the 
rest  of  the  conversation  which  took  place  between  bint 
and  Dr.  Baldwin  on  that  occasion,  and  on  whieh  plain- 
tiff relied  as  proving  said  agreement.    In  the  course  of 
said  conversation  Dr.  Baldwin  said  to  plaintiff  that  it 
wae  not  through  any  bad  intention  Herbert  Baldwin, 
jun.  took  np  the  gun,  bat  only  through  his  wildness,  but 
that  would  not  save  him  from  the  power  of  the  law. 
It  also  appeared  from  plaintiff's  evidence  that  under 
that  agreement  plaintiff  remained  in  Dr.  Baldwin's 
house  and  took  no  proceedings,  and  from  that  until 
Dr.  Baldwin's  death,  in  January,  1861,  plaintiff  was 
maintained,  boarded,  and  kept,  and  clothed  by  Dr. 
Baldwin,  and  got  the  grass  of  two  sheep;  that  Her- 
bert Baldwin,  jun.,  had  died  in  1867;  that  on  Dr. 
Baldwin's  death  defendant,  his'  only  surviving  child, 
succeeded  to  his  property,  and  that  she  knew  plaintiff 
had  been  liviog  all  said  time  in  said  Dr.  Baldwin's 
house.     Plaintiff  also  stated  various  conversations 
whieh  he  had  with  defendant's  son  and  defendant,  in 
1861,  after  Dr.  Baldwin's  death,  about  making  a  pro- 
vision for  plaintiff;  that  defendant's  son  told  him  de- 
fendant  wanted  to   know   whether  plaintiff  would 
sooner  stop  in  the  house  or  get  something  yearly; 
that  defendant's  son  said  he  thought  defendant  would 
give  plaintiff  yearly  £6  and  a  suit  of  clothes;  that 
the  plaintiff  objected,  and  said  that  would  not  keep, 
him  up;  that  afterwards  plaintiff  bad  a  conversation 
With  defendant,  when  she  gave  him  a  suit  of  clothes 
and  £6,  and  plaintiff  said  it  was  too  little;  that  de- 
fendant said  she  would  not  pat  him  off  with  that,  bus 
would  make  it  better  for  him  next  year.    Plaintiff 
further  stated  that  sometime  after  Dr.   Baldwin's 
death  plaintiff  had  gone  to  the  house  where  his  wife 
had  lived  as  dairy-woman  to  Dr.  Baldwin;  that  about 
January  or  February,  1862,  he  got  another  suit  of 
clothes  from  defendant,  and  afterwards  got  £5,  vis.  z 
30s.  from  her  clerk,  and  the  balance  in  the  price  of  m 
cow  plaintiff  sought  from  her  man;  that  io  1863  bm 
got  from  defendant's  clerk  and  son  £&  more  in  < 
and  hay,  and  asked  defendant  fim  clotfcee;  thati 
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•aid  she  had  asked  clothes  from  her  sons  and  did  not 
get  tbem,  and  she  did  not  know  what  to  do;  that 
plaintiff  got  no  clothes  afterwards ;  that  about  July, 
1864.  he  wrote  defendant  a  letter  and  gave  it  to  her 
servant,  and  went  to  defendant's  boose  next  day  for 
an  answer  by  the  servant's  directions,  when  the  ser- 
Tant  told  him  that  defendant  said  she  wonld  neither 
stand  money  or  clothes  for  the  future.  It  was  admit- 
ted on  behalf  of  the  plaintiff  that  there  was  co  agree- 
ment in  writing.  Plaintiff  having  closed  his  case, 
counsel  on  behalf  of  defendant  required  the  learned 
judge  to  non-suit  the  plaintiff,  or  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  there  was  no 
contract  in  writing  within  the  Statute  of  Frauds,  as 
the  agreement  relied  on  was  not  to  be  performed 
'within  a  year.  His  Lordship  declined  so  to  do,  bat 
reserved  leave  to  the  defendant  to  move  the  Court  to 
change  the  verdict,  if  had  for  the  plaintiff,  into  one 
for  thedefendant ;  whereupon  the  defendant  went  into 
evidence,  and  the  learned  judge  having  charged  the 
jury,  counsel  for  defendant  objected  to  the  charge,  and 
called  upon  his  Lordship  to  direct  a  verdict  for  the 
defendant,  which  he  declined,  but  reserved  leave  as 
before.  The  jury  found  a  verdict  for  the  plaintiff  as 
stated.  Defendant  on  the  22nd  April,  1865,  ob- 
tained a  conditional  order  to  set  aside  the  verdict  and 
for  a  new  trial,  on  the  gronnd  of  misdirection.  Cause 
was  shown  against  said  order  on  behalf  of  the  plain- 
tiff, aiid  thereupon  by  order  of  the  Court  of  Queen's 
Bench,  made  the  14th  of  June,  1865,  it  was  ordered 
that  the  cause  shown  against  said  conditional  order 
be  allowed  with  costs,  and  that  the  verdict  had  for 
the  plaintiff  do  stand,  with  liberty  to  the  defendant 
to  appeal  from  the  decision  of  the  Court  with  respect 
to  the  objection  of  Mr.  Cbatterton,  Q.C.,  defendant's 
counsel,  at  said  trial — namely,  that  the  agreoment  re- 
lied on  was  one  not  to  be  performed  within  one  year, 
and  therefore  required  to  be  in  writing,  but  defendant 
was  not  to  be  at  liberty  to  rely  in  support  of  such 
appeal  on  any  other  ground.  The  question  for  the 
Court  of  Appeal  was — whether  the  agreement  relied 
on  was  an  .agreement  that  was  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof, 
within  the  meaning  of  the  Statute  of  frauds,  and 
therefore  required  to  be  in  writing. 

Chatterton,  Q.O,  and  William  O'Brien/ were  for 
the  appellant. 

Exham,  Q.C.,  and  O'Riordan,  for  the  plaintiff. 

The  nature  of  the  arguments,  and  the  authorities 
cited,  sufficiently  appear  in  the  judgment. 

Cur.  adv.  vult. 

Feb.  12 O'Haqan,  J.,  stated  the  pleadings,  and 

the  facts  of  the  case,  and  proceeded  to  say  that  it  was 
admitted  on  behalf  of  the  plaintiff  that  there  was  no 
contract  in  writing.  The  judge  was  called  on  to  di- 
rect a  non-suit  or  a  verdict  for  the  defendant  upon 
that  gronnd.  The  question  was  whether  the  agree- 
ment was  one  which  required  to  be  in  writing.  There 
^was  but  one  point  in  the  case,  which  was  to  be  deter- 
mined according  to  the  true  construction  of  the  fourth 
.section  of  the  Statute  of  Frauds — "  That  no  action 
4hall  be  brought  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages 
out  of  his  own  estate,  or  whereby  to  charge  the  de- 


fendant upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person,  or  to 
charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  in- 
terest in  or  concerning  them,  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  • 
other  person  thereunto  by  him  lawfully  authorised." 
The  contract  which  grounded  the  action  was,  as 
stated  in  the  summons  and  plaint,  that  plaintiff  shonld 
not  take  any  proceedings  against  the  son  of  Dr.  Baldwin 
on  account  of  the  injury  mentioned,  and  in  consideration 
thereof,  Dr.  Baldwin  agreed  in  his  lifetime  with  the 
plaintiff  that  plaintiff  should,  at  the  expense  of  said 
Herbert  Baldwin,  deceased,  be  maintained,  boarded, 
kept,  and  clothed,  and  be  also  supplied  with  the  grass 
of  two  sheep  during  his,  plaintiff's  life.  Was  that  con- 
tract such  a  one  as  needed  to  be  in  writing?  If  the 
matter  were  easy  to  grapple  with,  and  bad  come  for  the 
first  time,  he  should  find  some  difficulty  in  it.  The  view 
as  to  the  first  part  of  the  section  seemed  to  be  adopted 
by  Lord  Holt  As  to  the  second,  there  was  no  room 
for  controversy.  The  third  was  the  one  which  we  had 
to  deal  with,  if  the  contract  might  have  been  performed 
within  the  year.  Whatever  might  have  been  the 
contention  or  doubt,  the  question  was  so  settled  by  au- 
thority that  he  should  have  thought  the  ruling  of  the 
Court  of  Queen's  Bench  right  beyond  controversy,  if 
he  did  not  know  that  the  controversy  was  maintained 
by  some  of  his  brethren,  the  statute  was  of  great  im- 
portance, and  had  been  the  subject  of  repeated  consi- 
deration by  the  most  eminent  judges.  The  earliest 
case  upon  it  was  Peter  v.  Compton  (Skinner,  353). 
There  the  agreement  was  a  promise  by  the  defendant 
for  one  guinea  to  give  the  defendant  so  many  at  the 
day  of  his  marriage.  The  marriage  did  not  happen 
within  the  year,  and  Holt,  C.  J.  held  that  the  agreement 
was  within  the  statute,  and  should  have  been  in  writ- 
ing, but  the  other  judges  held  otherwise,  upon  the 
ground  that  where  the  agreement  was  to  be  performed 
upou  a  contingent,  and  it  did  not  appear  within  the 
agreement  that  it  was  to  be  performed  after  the  year, 
there  a  note  in  writing  was  not  necessary,  for  the 
contingent  might  happen  within  the  year;  but  where 
it  appeared  by  the  whole  tenor  of  the  agreement  that 
it  was  to  be  performed  after  the  year,  then  a  note  was 
necessary,  otherwise  not.  Now,  taking  this  decision 
to  be  law,  he  was  unable  to  say  that  the  agreement  be- 
fore the  Court  could  bo  held  to  be  within  the  statute. 
Marriage  in  one  case,  and  death  in  the  other,  might 
have  happened  within  the  year,  and  if  a  note  in  writing: 
was  not  necessary  in  one  case,  neither  was  it  in  the 
other.  Lord  Holt  was,  no  doubt,  a  great  authority,  and 
he  had  before  held  the  same  view  as  in  this  case, 
though  there  was  reason  to  think  he  changed  afterwards  ^ 
but  the  judgment  bad  been  accepted  ever  since.  Thus 
in  Anonymous  (1  Salk.  280),  there  was  a  parol  pro- 
mise to  pay  so  much  money  upon  the  return  of  such 
a  ship,  which  ship  happened  not  to  return  within  two 
years'  time  after  the  promise  was  made.  It  was 
held  that  the  promise  need  not  be  in  writing.     la 
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Fenton  v.  Emblers  (3  Bar.  1279)  the  same  question 
arose,  and  there  was  the  same  decision.  Lord  Mans- 
field affirmed  the  principle  of  Peter  v.  Compton. 
Denison,  J.,  said — "  The  Statute  of  Frauds  means  an 
agreement  not  to  be  performed  within  the  space  of 
a  year,  and  expressly  and  specifically  so  agreed.  A 
contingency  is  not  within  it,  nor  any  case  that  depends 
upon  contingency."  Another  authority  was  Wells  v. 
Horion  (4  Bingb.  40).  There  the  (acts,  as  stated  in 
the  declaration,  were  thatjone  Blissett  whose  executor 
the  defendant  was,  was  indebted  to  Mary,  the  wife  of 
the  plaintiff  in  £10,000,  and  that  sum  being  due,  the 
said  Blissett,  in  bis  lifetime,  after  the  intermarriage. of 
the  plaintiff  and  Mary,  in  consideration  that  the  plain- 
tiff would  forbear  to  proceed  against  him  for  the  reco- 
very of  said  £10,000  during  his  lifetime,  promised 
the  plaintiff  that  his  executors  should  after  bis  decease, 
as  snch  executor,  pay  to  plaintiff  said  sum  of  £10,000. 
The  liability  of  Blissett  and  his  contract  were  proved 
bj  oral  evidence  only.  This  was  certainly  a  strong 
case.  The  consideration  was  identical  with  that  in  the 
case  before  the  Court,  and  the  contract  was  held  not  to 
be  within  the  statute,  because  it  was  on  a  contingency 
which  might  happen  within  the  year.  Best,  O.  J., 
referred  to  the  decisions,  and  to  the  words  of  the  sta- 
tute, and  said  the  plain  meaning  of  those  words  "  is 
confined  to  contracts  which  by  agreement  are  not  to 
be  carried  into  execution  within  a  year,  and  does  not 
extend  to  snch  as  may  by  circumstances  be  postponed 
beyond  that  period ;  otherwise  there  is  no  contract 
which  might  not  fall  within  the  statute."  In  Souch 
v.  Strawbridge  (2  C.  B.  808)  the  action  was  for  board 
and  lodging  supplied  by  the  plaintiff  to  a  child  at  the 
request  of  the  defendant.  It  appeared  that  the  child 
was  placed  by  the  defendant  under  the  care  of  the 
plaintiff  shortly  after  its  birth  in  1842,  and  that  the 
defendant  agreed  to  pay  for  its  maintenance  5s.  per 
week,  or  one  gninea  per  month.  At  first  it  was  pro- 
posed that  the  plaintiff  should  keep  the  child  for  one 
year;  but  the  defendant  objected  to  that  on  the 
ground  that  5s.  per  week  was  too  mnch  for  so  young 
a  child,  and  ultimately  it  was  settled  that  the  child 
should  remain  with  the  plaintiff  "  until  Strawbridge 
gave  notice,"  or,  in  the  language  of  another  witness, 
"  as  long  as  Strawbridge  should  think  proper."  The 
child  remained  with  the  plaintiff  until  February,  1845. 
The  defendant  paid  for  one  month  himself,  and  after- 
wards gave  or  sent  the  money  t">  the  child's  mother, 
that  she  might  pay  it.  The  action  was  brought  to 
recover  a  balance  of  £15.  The  contract,  which  was 
by  parol,  was  held  not  to  be  within  the  statute,  and 
not  to  require  a  writing.  All  the  judges  adopted  the 
principle  of  Peter  v.  Compton,  and  Cresswell,  J., 
said,  "  Upon  the  evidence  reported  to  us,  it  is  quite 
clear  that  this  was  not  a  contract  within  the  fourth 
section  of  the  Statute  of  Frauds,  inasmuch  as  there 
was  no  stipulation  or  understanding  that  it  was  not 
to  be  performed  within  a  year."  These  were  sufficient, 
and  the  principle  which  pervaded  them  all  would  be 
found  in  Ridley  v.  Ridley  in  the  Rolls  (34  L.  J.,  Ch. 
462),  where  it  was  stated  that  the  4th  section  of  the 
Statute  of  Frauds  u  has  long  since  been  settled  not  to 
extend  to  cases  where  the  accomplishment  or  perform- 
ance of  the  agreement  may  by  possibility  or  by  acci- 
dent be  extended  beyond  the  space  of  one  year;  but 


to  be  confined  to  cases  where  the  agreement  is  not  to 
be  performed,  and  cannot  be  carried  into  execution 
within  that  space  of  time.'*  He  thought  that  that  con- 
struction could  not  now  be  called  in  question,  and  if  not, 
then  the  ruling  of  the  Court  of  Queen's  Bench  seemed  to 
be  right  There  was  here  a  contingency  by  which  the 
contract  was  to  be  terminated.  In  this  state  of  facta 
the  principle  of  the  authorities  seemed  to  preclude  the 
operation  of  the  statute.  He  did  not  enter  into  any 
speculation  as  to  the  policy  of  the  statute.  We  were 
not,  in  his  opinion,  at  liberty  to  deal  with  it  as  f  its 
construction  remained  to  be  ascertained.  The  question 
seemed  to  be  decided,  and  in  a  system  like  ours  broad- 
ening on  from  precedent  to  precedent,  which  found  ita 
usefulness  in  telling  men  what  in  a  given  state  of 
circumstances  is  the  law,  it  was  of  great  consequence 
not  to  unsettle  what  bad  been  long  held.  He  adopted 
the  words  of  Burrough,  J.,  in  Welle  v.  Horion — 
44  The  question  has  long  since  been  set  at  rest,  and  I 
hope  it  will  not  be  again  disturbed."  But  we  had 
been  referred  to  Boydell  v.  Drummond  ( 1 1  East. 
142);  Dobson  v.  Colli*  (1  H.  and  N.  81),  and  to 
Roberta  v.  Tucker  (3  Exch.  632).  In  Boydell  v. 
Drummond  the  whole  tenor  of  the  agreement  clearly 
demonstrated  that  it  could  not  be  performed  within 
the  year.  The  numbers  of  the  Shakespeare,  which  the 
subject  of  the  contract  formed,  were  to  be  published 
de  anno  in  annum;  one  number,  at  least,  was  to  be 
annually  pnblished  after  the  delivery  of  the  first. 
The  case  was,  therefore,  perfectly  distinguishable,  and 
rather  tended,  by  the  contrast  of  the  facts,  to  make 
clearer  the  principle  on  which  we  should  decide.  So* 
in  Dobson  v.  Collis.  There  the  contract,  which  woe- 
verbal,  was  that  the  plaintiff  should  be  employed  by 
the  defendants  until  the  1st  September,  1855,  and 
for  a  year  thereafter,  unless  the  employment  was  de- 
termined by  three  months*  notice.  That  contract 
clearly  expressed  the  year,  and  the  circumstance  that  it 
was  defeasible  did  not  make  it  other  than  a  contract  for 
more  than  a  year.  So  in  Roberts  v.  Tucker.  There 
the  terms  of  the  contract  clearly  showed  that  it  waa 
not  contemplated  by  either  party  to  be  performed  in 
the  year.  These  cases  did  not  seem  to  him  to  be  like 
that  before  us.  It  had  been  argued  in  reference  to> 
them  that  as  the  measure  of  a  life  is  larger  than  any 
term  of  years,  however  long,  and  as  the  parties  to 
this  agreement  must  have  contemplated  that  it  would 
last  beyond  a  year,  the  contract  was  within  the  statute. 
But  he  did  not  think  that  a  legal  fiction  could  supply  the 
want  of  intention;  and  secondly,  he  did  not  think  that 
there  was  any  evidence  of  snch  an  intention  as  is  alleged. 
The  same  argument  might  have  been  urged  in  the 
cases  which  he  bad  already  referred  to;  yet  the 
agreements  in  those  cases  were  held  not  to  be  within 
the  statute,  because  of  the  contingency,  and  the  doc- 
trine on  which  they  were  grounded  seemed  to  exclude 
this  case  from  its  operation.  Therefore,  he  thought  the 
agreement  here  was  not  within  the  Statute  of  Frauds, 
and  needed  not  to  have  been  in  writing. 

Fitzgerald,  B.,  stated  the  contract,  and  proceeded 
to  say  that  the  agreement  waa  not  very  clearly  stated 
in  the  plaint,  but  be  understood  that  the  consideration 
was  that  the  plaintiff  should  abstain  from  taking  pro- 
ceedings against  the  son  of  Dr.  Baldwin,  and  the 
promise  was  of  maintenance  and  other  matters  to  be 
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supplied  daring  Che  life  of  tbe  plaintiff.     The  agree- 
ment was  made  in  1843,  and  tbe  breach  was  in  1861. 
The  agreement  was  not  in  writing.    The  second  sect, 
of  the  Statute  of  Frauds  (Ireland),  at.  7  Win.  1,  c. 
12  (Ir.)  enacted  u  that  no  action  shall  be  brought 
-whereby  to  charge  any  executor  or  administrator  npon 
any  special  promise  to  answer  damages  out  of  his  own 
•state,  or  whereby  to  charge  the  defendant  npon  any 
special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  or  to  charge  any  per- 
son upon  any  agreement  made  npon  consideration  of 
marriage,  or  npon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concern- 
ing them,  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  mak- 
ing thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorised."     The  single  ques- 
tion in  the  case  was  whether  the  agreement  stated  in 
the  plaint  was  an  agreement  not  to  be  performed 
within  a  year.     It   seemed  to   his   Lordship   rea- 
sonably clear  that  the  consideration  and  the  pro- 
mise must  have  been  co-extensive  in  the  contem- 
plation of  the  contracting  parties.     Having  regard  to 
the  premises,  the  Court  of  Queen's  Bench  had  decided 
that  the  agreement   was  not  within  the  statute,  be- 
cause it  might  have  been  performed  within  the  year 
If  the  plaintiff  had  died  within  the  year.     There  was 
authority  for  the  position  that  if  a  contract  might  be 
completely  performed  within  the  year  the  statute  did 
not  apply.     He  had  no  intention  of  interfering  with 
anything  that  had  been  decided,  but  he  would  not,  on 
the  other  hand,  go  one  step  beyond  what  had  been 
decided.  It  was  said  that  though  the  agreement  might 
not  be  performed  within  the  year,  yet  if  performance 
was  possible  the  agreement  was  not  within  the  statute. 
Though  the  agreement  might  be  performable  within 
the  year,  yet  if  by  reasonable  construction  of  its  terms 
it  appeared  that  the  parties  intended  that  tbe  perform- 
ance should  extend  beyond  the  year,  it  was  within 
the  statute.      It  seemed  to  him  that  tbe  agreement 
was  considered  to  be  within  or  without  the  statute  as 
the  parties  contemplated  and  made  provision  for  its 
performance  within  or  outside  the  year.     "  Tbe  cases 
have  decided,"  said  Beyley,  J.,  in  Boyddl  v.  Drum- 
atoms',  "  that  in  order  to  bring  a  contract  within  this 
branch  of  tbe  statute,  it  must  either  have  been  ex- 
pressly stipulated,  or  it  must  have  been  the  under- 
standing of  the  parties  that  it  was  not  to  be  performed 
within  a  year."      The  question  was,  could  it  be  col- 
lected from  the  terms  of  the  agreement  here  that  the 
parties  did  not  contemplate  a  performance  within  the 
year.     An  agreement  to  clothe  and  feed  A.  for  ten 
years  would  be  within  the  statute,  though  it  might 
be  performed  by  the  death  of  A.  within  the  year. 
The  decisions  were  conversant  with  two  classes  of 
«ases.  The  first  was  where,  by  tbe  terms  of  the  agree- 
ment, a  point  or  occasion  ae  distinct  from  a  particular 
apace  of  time  was  specified.    The  second  was  where 
tbe  terms  of  the  agreement  provided  for  performance 
daring  some  time  specified  in  tbe  agreement.      In 
aacfc  class  the  thing  to  be  ascertained  from  the  terms 
of  the  contract  was  the  time  for  the  performance  of 


the  contract.  In  the  first  class  there  was  no 
time  fixed.  The  time  intended  for  performance 
could  only  be  collected  by  inference  from  the  terms  of 
the  agreement.  The  agreement  might  become  con- 
tingent. In  the  second  clam  the  time  was  specified. 
The  question  was  as  to  the  meaning  of  words  in  their 
ordinary  use.  Did  the  specified  time,  according  to 
ordinary  use,  mean  a  greater  time  than  a  year?  The 
question  here  was — did  the  time  of  A.'s  life  mean  in 
ordinary  language  a  period  longer  than  a  year?  In 
the  first  dam  of  cases  the  effect  of  the  language  was 
that  the  performance  was  not  necessarily  postponed 
for  more  than  a  year.  He  accepted  the  law  as  laid 
down  in  Peter  v.  Compton.  He  substituted  the  word 
44 event"  for  the  word  ** contingency;"  and  would 
read  the  judgment  thus — M  where  the  agreement  is  to 
be  performed  npon  an  event,  and  it  does  not  appear 
within  the  agreement  that  it  is  to  be  performed  after 
the  year,  there  a  note  in  writing  is  not  necessary,  for 
the  event  might  happen  within  the  year;  but  where 
k  appears  by  the  whole  tenour  of  the  agreement  that 
it  is  to  be  performed  after  the  year,  there  a  note  is 
necessary."  The  cases  of  the  second  class  were 
within  the  statute  when  the  time  for  performance  was 
beyond  the  year.  Oiraud  v.  Richmond  (2  0.  B.> 
835)  was  an  instance  of  that.  In  the  present  case 
the  question  appeared  to  be— did  the  words  mean 
necessarily  something  more  than  a  year?  The  words 
"  during  A.'s  life  "  did  in  ordinary  use  mean  some- 
thing longer  than  a  year.  He  might  quote  Sbakspeare 
to  prove  that — 

44  To  carve  ont  dials  quaintly,  point  by  point, 
Thereby  to  tee  tot  mlnate«  how  they  ran, 
Bow  many  make  tbe  hour  full  complete; 
How  many  hour*  bring  about  tbe  day; 
How  many  days  will  finish  up  toe  year ; 
How  many  years  a  mortal  man  may  live." 

Hmry  VI.  part  8,  act  B,  ee.  6. 

It  was  true  that  a  life  might  not  last  an  hour,  but 
still  the  parties  fixing  that  event  had  something  mora 
than  a  year  in  contemplation.  He  was  obliged  to> 
hold  that  the  agreement  In  the  present  case  was 
within  the  statute,  and  ought  therefore  to  have  been, 
in  writing. 

Deast,  B.  concurred  with  Fitzgerald,  B. 

Piqot,  CB. — I  do  not  think  a  question  has  often 
occurred  in  which  two  most  excellent  judgments  have 
more  clearly  indicated  how  plain  words  may  be  ren- 
dered most  doubtful  by  a  long  lino  of  cases  decided 
by  illustrious  judges.  I  confess  it  seems  to  me  a 
matter  of  the  ntmost  surprise  that  a  question  on  this 
section  ever  could  have  arisen.  If  I  were  deciding 
for  the  first  time  I  conld  not  have  the  least  doubt  of 
giving  the  construction  which  the  majority  of  tbe 
judges  gave  on  the  first  occasion.  The  words  are— 
••  No  action  shall  be  brought  ....  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  autho- 
rised.90 Now,  I  do  not  think  that  those  words  can 
have  any  meaning  but  this: — An  agreement  stipu- 
lating for  a  thing  which  by  tbe  agreement  is  not  to  be 
done  within  a  year,  and  where  the  subject  of  the  con- 
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tract  is  riot  tb  be  done  within  a  year.  On  the  whole, 
m  conformity  with  that  view,  I  hold  that  this  con- 
tra* ia  not  within  the  statute. 

Manas**,  O.  J^-I  ani  authorised  by  Christian,  J.' 
and  Hughe*,  B,  to  state  theft  concurrence  altogether 
with  the  judgment  which  has  been  delivered  by 
O'Hagan,  J.  I  can  also  state  my  own  concurrence 
with  that  judgment;  and  I  think  it  sufficient  to  state, 
that  so  far  as  I  myself  aril  individually  concerned  I 
prefer  plating  my  judgment  on  the  ground  of  autho- 
rity; and  without  considering  what  might  or  might 
not  have  been  the  most  useful  construction  to  pot  on 
the  statute,  I  find  it  impossible  to  distinguish  this 
case  from  that  of  Weils  v.  Horton.  I  shall  put  the 
two  together.  Wells  v.  Horton  was  this*  A  young 
lad)  had  a  debt  of  £10,000  due  to  her  by  Some  gen- 
tleman, tfttd  this  gentleman  contracted  with  her  that 
in  consideration  of  the  lady  not  suing  him  during  his 
life  for  the  £10,000,  his  executors  would  pay  her  a 
som  of  £10,000  on  his  decease.  The  case  was  tried. 
It  happened  that  be  lived  for  fifteen  or  eighteen  years 
after  this  ftaol  contract;  and  It  was  proved  that  In 
fact  the  debs  originally  existed,  and  that  this  plaintiff 
bad  undertaken  not  to  sue  during  the  fife  of  the  debtor ; 
that  she  had  performed  the  promise;  and  the  Ques- 
tion was— whether  the  executor  was  liable.  The 
simple  question  was — whether  a  forbearance  to  sue 
during  the  life  of  A.  B.,  In  consideration  of  which  A. 
B.  promised  that  a  sum  should  be  paid  after  his  death, 
was  a  contract  not  to  be  performed  within  a  year. 
Well,  the  case  was  argued  as  this  case  was  argued 
before  us,  that  a  portion  of  the  consideration  was  con- 
tinuing; and  that  as  to  the  promise  itself,  the  time 
lor  performing  any  part  of  it  was  not  to  arrive  until 
the  death  of  the  debtor.  Well,  the  present  case  is 
this:  In  consideration  df  your  not  suing  my  son,  who 
is  suffering  from  ah  accident,  I  will  maintain  yon  dur- 
ing your  life.  1  confess  that  it  appeals  to  me  that  if 
jt  promise  that  was  hot  to  be  performed  till  a  man's 
death  was  not  whbtaf  the  statute;  neither  is  this. 
^Therefore,  I  confess,  without  going  more  irito  detail, 
adopting  the  dear  reasoning  of  0*Hagan}  J.  on  the 
subject,  I  am  iraable  to  distinguish  this  case  from 
WeBs  v  Morton?  and  I  can  only  say  that  perhaps  if 
we  we're  to  put  a  extraction  for  the  first  time  on 
the  statute  we  would  Hot  decide  in  this  w*y,  consider- 
ing the  policy  of  the  statute;  bat  as  the  Court  has 
always  agreed  to  a  different  construction,  it  would  be 
too  ninch  to  iritroduce  a  new  one  now.  If  the  obser- 
vation of  Borrough,  J.,  made  in  Welb  v.  Barton — 
V  the  question  has  long  since  set  at  rest,  and  I  hope 
it  will  not  be  again  disturbed  "—was  right  in  1826, 
I  confess  I  think  I  may  make  a  similar  observation 
With  even  more  force  at  this  length  of  forty  years. 
Therefore,  in  my  opinion,  the  judgment  Of  the  Court 
of  Queen's  Bench  ought  to  be  affirmed.  Of  coarse, 
the  judgment  now  pronounced  is  to  be  entered  as  that 
of  Christian,  J.  and  Hughes,  B.  as  well  as  of  the 
judges  that  ate  here. 


Cirott  of  Guttn**  mtht& 

Reported  by  William  Woodlock,  Esq.  Barrlster-at-Ltw. 

[Bkfobe  Lefroy,  0.  J.,  ahd  O'Brien,  J.] 
Smott  1>.  CL*Asr.—Jdn.  15, 1 6,  42; 

Estoppel — Reversion — Assignment. 
A  reversion  created  by  estoppel  is  capable  of  assign^ 
signmsnt,  and  the  assignee  stands  in  the  same  posi- 
tion as  the  original  reversioner  as  against  the  patty 
bound  By  the  estoppel. 

Thts  was  an  action  of  ejectment  for  non-payment  of 
rent  brought  to  recover  possession  of  part  of  the  lands 
of  Coolamckmore,  in .  the  barony  of  Ballaghkeene 
South  and  county  of  Wexford,  tried  before  the 
honorable  Mr.  Justice  O'Brien  and  a  common  jury,  flit 
the  last  Summer  Assizes,  for  the  county  of  Wexford. 
The  summons  and  plaint  averred  that  the  premises 
were  held  under  a  lease  at  the  yearly  rent  of 
£31  13s.  8d.»  and  that  there  was  dtp  £366  J6s.  84* 
being  ten  years'  rent  np  to  the  25th  March,  1 864- 
Defence  was  taken  by  one  of  the  defendants,  Johanna 
Cleary,  for  ih&  entire  of  the  premises,  and  the  issue  wan 
whether  Johanna  Cleary  held  the  lands  or  any  parj 
thereof  as  tenant  to  the  plaintiff.  There  was  a  verdict 
for  the  plaintiffs.  Mr.  Walshe,  Q.C.  stated  the  plaiutinV 
case,  which  as  stated  by  him  was  as  follows : — The  eject- 
ment was  brought  to  evict  a  lease  dated  the  1 4th  ApriL 
1835,  by  which  Bryan  Murphy,  since  deceased,  demise? 
to  Thomas  Cleary,  ajso  since  deceased,  27a.  Or.  36p» 
of  the.  lands  of  Coolanick,  for  sixty-one  years,  from 
the  25th  of  March,  1835,  at  the  yearly  rent  of 
£31  13s.  8d.  He  further  stated  a  deed  of  the  30th 
Dec.  1835,  made  between  the  lessor,  Bryan  Murphy, 
of  the  first  part,  Mary  Murphy,  his  eldest  daughter 
and  one  of  the  plaintiffs  of  the  second  part,  and 
Charjes  C.  G.  Gray,  also  one  of  the  plaintiffs,  of  t^4 
third  part,  the  marriage  settlement  of  Charles  C.  O* 
Gray  and  Mary  Murphy,  by  which  Bryan  Murphy,  in  ex- 
ecution of  a  power  reserved  to  him  by  his  own  mar- 
riage settlement,  dated  the  11th  August,  1817,  ap? 
pointed  twenty  acres  of  the  land  comprised  in  the, 
lease  of  14th  April,  1835,  to  his  daughter,  Mary 
Gray;  that  Bryan  Murphy's  interest  being  chattel* 
this  marriage  settlement  operated  as  a  good  appoint* 
ment,  or  if  not,  as  an  assignment  of  Bryan  Murphy'* 
interest.  Mr.  Walshe,  Q.C.  also  stated  a  deed  of 
the  3rd  of  August,  1841,  by  which  the  same  Bryan. 
Murphy  purported  to  appoint  to  his  daughter  the, 
plaintiff,  Mary  Gray,  7a.  Or.  36p.t  the  residue  of 
the  lands,  comprised  in  the  lease  of  14t\i  of  Apnl^ 
1835.  He  further  stated  that  Bryan  Murphy,  was 
dead  for  some  years,  and  that  by  a  deed  dated  the, 
18th  day  of  May,  1855,  Charles  and  Mary  Gray 
had  assigned  all  their  interest  in  the  premises  to  the. 
plaintiff,  Nicholas  Sinuott.  G.  C.  Roberts  was  the  firs* 
witness  examined  for  the  plaintiffs;, he  produced. the 
following  documents :— Lease  dated  29th  March,  1 800* 
from  James  Dance  to  Timothy  Murphy,  This  was  J 
demise  to  Timothy  Murphy  of  the  lands  of  Coolanick; 
for  eighty-nine  years,  from  the  1st  of  May  then  next., 
The  lands  demised  by  this  lease  included  inter  alia  the, 
jubject  matter  of  the  ejectment.    Probate  of  the  will 
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of  the  said  Timothy  Murphy,  dated  the  20th  of 
January,  1809.  By  this  will  he  appointed  his  widow, 
Catherine  Murphy,  executrix,  to  whom  probate  was 
accordingly  granted.  Lease  of  4th  April,  1835,  be- 
tween Bryan  Murphy  of  the  first  part  and  Thomas 
Cleary  of  the  other  part.  This  was  the  lease  oc 
which  the  ejectment  was  brought.  William  Murphy 
was  then  examined  for  the  plaintiff,  and  stated  he 
Was  son-in-law  of  Bryan  Murphy,  the  lessor.  This 
witness  produced  and  proved  the  execution  of  the 
deed,  dated  lhe  30th  of  December,  1835,  between 
Bryan  Murphy  of  the  first  part,  Mary  Murphy,  his 
eldest  daughter,  of  the  second  part,  and  Charles  C. 
C  Gray  of  the  third  part.  This  was  the  settlement 
executed  on  the  marriage  of  Mary  Murphy,  one  of 
the  plaintiffs,-  and  Charles  Gray,  one  other  of  the 
plaintiffs.  It  recited  that  Bryan  Murphy,  under  his 
marriage  settlement,  dated  the  1 1th  of  August,  1817, 
was  possessed  of  100  acres  of  the  lands  of  Coolanick, 
lor  the  residue  of  a  term  ef  89  years,  and  that  said 
settlement  directed  that  the  lands  should  be  disposed 
of  by  the  said  Bryan  Murphj  to  and  amongst  his 
•children  in  such  shares  and  proportions  as  he  might 
think  proper.  It  then  witnessed  that  in  pursuance  of 
the  power  he  directed,  limited  and  appointed  that, 
after  his  decease,  twenty  acres  of  said  lands,  which, 
with  7a.  Or.  36p.  now  were  in  the  occupation  of  the 
laid  Thomas  Cleary  should  be  and  remain  to  the  use 
mnd  behoof  of  the  said  Mary  Murphy  as  her  marriage 
portion,  and  "  consequently,  to  the  use  and  behoof  of 
the  said  Charles  Gray  "  in  case  said  intended  mar- 
riage should  be  effected,  to  bold  for  the  residue  of 
said  term  of  89  years.  This  witness,  William 
Murphy,  also  proved  Bryan  Murphy's  signature  to  a 
deed  dated  3rd  of  August,  1841,  between  Bryan 
Hnrphy  of  the  first  part,  the  plaintiff,  Mary  Gray, 
otherwise'  Murphy,  of  the  second  part,  and  Samuel 
Atkin  of  the  third  part,  which  deed  purported  to  ap- 
point 7a.  Or.  36p.,  the  residue  of  the  lands  com* 
prised  in  said  lease  of  4th  April,  1835,  to  the  use  of 
the  said  Mary  Gray,  for  her  life,  and  "  consequently  " 
to  the  said  Charles  Gray,  in  case  he  should  survive 
the  said  Mary  Gray,  and  to  the  issue  of  the  said 
marriage.  The  witness  then  stated  that  he  was  mar- 
ried to  Ellen  Murphy,  the  third  daughter  of  the  said 
Bryan  Murphy.  That  he  searched  in  his  own  house 
where  he  was  in  the  habit  of  keeping  papers  for 
Bryan  Murphy's  marriage  settlement  of  1817.  He 
searched  that  day.  He  never  saw  the  settlement 
liimself.  The  next  witness  examined  for  plaintiff  was 
Matbew  Furlong,  one  of  the  plaintiffs.  He  produced  an 
attested  copy  of  an  order  purporting  to  be  an  order  ap- 
pointing new  trustees  of  the  marriage  settlement  of  18 17 . 
Counsel  for  the  defendant  objected. to  the  receptioo  of 
this  order  in  evidence,  on  the  ground  that  neither  the 
petition  or  statement  of  facts,  master's  certificate,  or 
Any  of  the  preliminaries  grounding  the  jurisdiction, 
were  given  in  evidence;  also  upon  the  ground  that  there 
was,  as  yet,  no  evidence  of  the  settlement  of  1 817.  His 
lordship  received  the  order  subject  to  the  objection.  The 
witness  Matbew  Furlong  stated  he  had  no  other  docu- 
ments bnt  the  order.  He  never  saw  the  settlement 
of  1817.  It  never  was  among  his  papers  or  those 
of  his  co-trustee.  Was  not  sure  as  to  his  co-trustee. 
Did  not  know  where  the  settlement  was.  Never  saw  it. 


Never  searched  for  it  among  the  Murphy  papers* 
Did  not  know  the  late  Robert  Carty.  Did  not  know 
Hercules  Atkin.  The  next  witness  examined  was 
John  Furlong,  one  of  the  plaintiffs,  and  the  co-trustee 
named  in  the  order  nnder  the  Trustee  Act.  Never  saw 
the  settlement  of  1 8 1 7.  Never  searched  for  it  among 
his  own  papers.  The  next  witness  examined  was- 
Nicholas  Sinnott,  one  of  the  plaintiffs.  A  deed  of 
conveyance  dated  the  18th  of  May,  1855,  from  the 
said  Charles  Gray  and  Mary,  his  wife,  to  the  said 
plaintiff,  Nicholas  Sinnott,  was  handed  to  this  wit- 
ness. The  witness  Nicholas  Sinnott  stated  he  knew 
Charles  and  Mary  Gray.  Proved  the  signature  of 
Charles  Gray  to  the  deed.  Saw  him  execute  the  deed. 
Heard  Gray  had  died  in  America.  Last  saw  him  in 
1855.  He  handed  to  Mr.  Laurence  Corcoran,  his 
solicitor,  the  deed  of  30th  December,  1 835,  and  3rd 
of  August,  1841,  He  also  banded  him  counterpart  of 
Cleary's  lease  of  4ih  of  April,  1835.  Witness  never 
saw  the  settlement  of  .1817,  nor  had  he  it  in  his  pos- 
session. Did  not  know  where  it  was  And  on  cross- 
examination  this  witness  stated  Mr.  Corcoran  was 
present  when  the  deed  of  1855  was  executed.  He 
had  not  been  paid  any  rent  by  the  Clearys  since  he 
got  the  conveyance  from  the  Grays  ten  years  ago. 
On  old  Dora  Murphy's  death,  four  years  ago,  he 
asked  the  defendant,  Johanna  Cleary,  for  the  rent* 
She  said  she  would  not  pay  him.  She  would  pay 
those  she  always  paid.  A  notice  to  quit,  dated  the 
22nd  day  of  September,  1858,  was  here  produced 
to  witness,  who  proved  his  signature.  This  was  a 
notice  to  quit  the  premises  mentioned  in  the  ejectment, 
directed  to  the  defendant,  Johanna  Cleary,  and  treat- 
ing her  as  holding  from  year  to  year.  Being  re- 
examined, he  stated  after  she  was  served  with  the 
notice  to  quit,  she  said  she  had  a  lease.  Witness 
asked  where  it  was.  She  said  in  Dublin.  He  never 
saw  it  until  it  was  produced  in  court  that  day.  The 
next  witness  examined  for  the  plaintiff  was  Mr.. 
Laurence  William  Corcoran,  the  plaiutiffs'  attorney. 
He  stated  that  on  the  execution  of  the  conveyance  of 
18th  of  May,  1855,  the  deeds  of  appointment  of 
30th  December,  1835,  and  of  3rd  of  August,  1841, 
had  been  handed  to  him,  bnt  he  never  saw  Bryan. 
Murphy's  marriage  settlement  of  1817,  nor  Cleary's 
lease  of  4th  April,  1835.  That  he  had  called  on 
defendant,  Johanna  Cleary,  about  her  rent  in  1858, 
on  behalf  of  the  plaintiff  Sinnott,  when  she  produced  her 
receipts.  The  witness  stated  that  he  had  asked  for 
payment  of  the  rent  of  the  lands  of  Coolanick,  held 
by  her  late  husband,  Thomas  Cleary.  She  was  then 
his  widow.  She  told  witness  she  had  paid  the  rent* 
£10  half  yearly  to  Dorothea  Murphy,  and  she  pro- 
duced the  receipts.  These  receipts  were  for  £10 
half-yearly  from  Dorothea  Murphy,  up  to  the  25th 
March,  1858;  also  receipts  for  head- rent,  from  the 
Rev.  Walter  Green;  year's  rent  £8  9s.  7d.  down  to 
I  st  May,  1858.  She  also  produced  her  tithe  rent- 
charge,  poor-rate,  and  income-tax  receipts  to  then 
last  gale  day.  Mr.  Walshe,  Q.C.  for  the  plaintiff 
then  offered  in  evidence  the  attested  copy  of  the  me- 
morial of  Bryan  Murphy's  marriage  settlement  of  the 
11th  Aug.  1817.  Counsel  for  the  defendant  objected 
to  its  reception  on  the  ground — Firstly,  that  a  founda- 
tion had  not  been  laid  for  the  admission  of  secondary 
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evidence;  and  secondly,  that  at  all  events  the  memorial 
▼as  no  evidence  of  the  contents  of  the  original  deed  as 
against  his  clients.  The  learned  judge  received  the  copy 
memorial  in  evidence  subject  to  his  objection.     The 
plaintinY   witness,  William  Murphy,  was  re-called, 
and  stated  that  Bryan  Murphy  and  Catherine  Murphy, 
his  wife,  had  one  son  and  eight  daughters.     That  of 
those  the  son  and  six  daughters  had  survived  their 
father,  Bryan,  who  had  been  dead  for  several  years. 
Robert  Murphy  was  the  son.     The  daughters  were 
Mary  Gray,  EUen  Murphy,  witness's  wife,  who  died 
before  her  father,  Alice  Murphy,  Margaret  Sutton, 
who  also  died  in  her  father's  lifetime,  Eliza  Kehoe, 
otherwise  Murphy,  and  Sarah  Cardiff,  and  two  others 
whose  names  witness  did  not  mention.     Witness  also 
stated  the  last  time  he  had  seen  Charles  Gray  he  had 
told  witness  his  wife  was   alive  in  America.     This 
was  in  1855.     When  asked  as  to  the  reputation  of 
the  family  abont  Mary  Gray's  death,  he  stated  he 
had  very  little  communication  with  the  family,  and  could 
not  say  what  is  the  family  reputation  on  the  subject. 
The  plaintiffs9  case  closed,  reading  the  several  docu- 
ments proved  in  the  course  of  the  evidence.  Mr.  Hemp- 
hill, Q.C.  on  behalf  of  the  defendant,  Johanna  Cleary, 
called  upon  his  lordship  for  a  non-suit  or  direction  in  his 
favour  upon  the  following  grounds: — Firstly — That  no 
title  had  been  shewn  in  the  plaintiffs  or  any  of  them  to 
the  reversion   expectant  on  the  lease  from   Bryan 
Murphy  to- Thomas   Cleary,  dated  the  4th    April, 
1835,  and  it  was  admitted  that  no  rent  had  ever 
been  received  under  the  lease  by  any  of  the  plaintiffs. 
Secondly — That  neither  of  the  deeds  of  30th  Decem- 
ber, 1835,  or  3rd  of  August,  1841,  were  valid  ex- 
ecutions of  the  power  contained  in  settlement  of  11th 
of  August,  1817.      Thirdly— That  the  legal  estate 
was  outstanding  in  the  original  trustees  of  that  settle- 
ment, or  if  not,  it  was  vested  in  the  legal  personal 
representative  of   Bryan  Murphy,   who  was  not  a 
plaintiff.      Fourthly — That   there  was  no   proof  of 
the  execution  of  the  deed  of  18th  of  May,  1855, 
by  Mary  Gray.  His  lordship  having  refused  to  non-  suit 
or  direct  a  verdict  for  the  defendant,  counsel  stated  the 
defendant's  case.     The  first  witness  examined  for  the 
defendant  was  Eliza  Kehoe,  one  of  Bryan  Murphy's 
daughters.     She  stated  she  recollected  when  Charles 
Gray  came  back  from  America  in   1855.     He  had 
been  in  America  for  some  time  before.     Witness  had 
a  conversation  with  him  the  very  day  he  came  back 
from  America,  and  be  told  her,  his  wife,  Mary  Gray, 
was  dead.     She  and  her  husband  had  left   Ireland 
some  years  before.     That  they  bad  three  children  at 
that  time,  and  she  bad  seven  children  when  she  died. 
And  on  cross-examination  this   witness  stated  she 
beard  of  Charles  Gray  having  died  about  three  months 
after  he  returned  to  America  in   1855.    The  family 
reputation  was  that  he  had  been  dead  for  years.     He 
went  back  that  year  to  America.     The  learned  judge 
charged  the  jury,  and  the  only  qnestion  which  be  left 
them  was — Whether  Mary  Gray  was  dead  at  the  time 
of  the  execution  of  the  conveyance  to  the  plaintiff,  Ni- 
cholas Sinnott,  in  1855 ;  if  not,  was  she  dead  before  the 
commencement  of  the  present  action?  and  a  like  ques- 
tion as  to  the  plaintiff;  Charles  Gray.  At  the  close  of 
his  lordship's  charge,  counsel  called  upon  his  lordship 
to  direct  a  verdict  for  the  defendant,  on  the  grounds 


already  relied  upon  at  the  close  of  the  plaintiffs'  case; 
and  he  also  called  upon  his  lordship  to  tell  the  jury, 
that  inasmuch  as  under  the  deeds  of  30th  December, 
1865,  and  3rd  of  August,  1841,  whether  regarded 
as  appointments  or  assignments,  Charles  Gray  and 
Mary,  his  wife,  took  only  life  estates,  in  portions  at 
least,  of  the  premises,  with  remainder  to  their  chil- 
dren, that  if  the  jury  were  of  opinion  that  the 
said  Charles  Gray  and  Mary,  his  wife,  were  both 
dead  before  the  commencement  of  this  action,  they 
should  find  a  verdict  for  the  defendant,  but  his  lord- 
ship declined  to  do  so.  The  jury  found  that  both  Charlea 
Gray  and  Mary,  his  wife,  were  alive  at  the  execu- 
tion of  the  deed  of  the  18th  May,  1855,  but  that 
they  were  both  dead  before  the  commencement  of  the 
action.  On  that  finding  counsel  again  called  upon  his 
lordship  to  direct  a  verdict  for  the  defendant,  but  his 
lordship  refused  to  do  so,  and  directed  a  verdict  for 
the  plaintiff. 

On  the  4th  November,  1865,  the  defendant  ob- 
tained a  conditional  order  to  turn  the  verdict  into  a 
non-suit  or  a  verdict  for  the  defendant,  or  that  the 
verdict  shonld  be  set  aside,  and  a  new  trial  had 
upon  the  ground  of  misdirection,  and  the  reception 
of  illegal  evidence.  Against  this  cause  was  now  shewn 
by  the  plaintiff. 

John  E.  Walshe,  Q.C.  and  Ryan  for  the  plaintiff 
Hemphill,  Q.C.  and  Nunn  for  the  defendant 
For  the  plaintiffs  it  was  argued  that  though  Bryan 
Murphy  had  only  a  life  estate  at  the  date  of  the  lease 
of  the  14th  April,  1835,  still  as  between  him  and  the 
lessee  the  latter  was  estopped  from  denying  his  title, 
and  that  the  reversion  thus  created  by  estoppel  passed 
to  Charles  and  Mary  Gray,  and  from  them  to  the 
plaintiff  Sinnot.  It  was  also  contended  that  any  ob- 
jection as  to  the  legal  estate  being  outstanding  in 
trustees,  was  answered  by  s.  52  of  the  Landlord  and 
Tenant  Act.  The  defendants  argued  that  the  doc- 
trine of  estoppel  could  not  apply  in  this  case  to  the 
length  to  which  it  was  sought  to  push  it,  that  the 
legal  estate  was  outstanding,  and  that  on  the  construc- 
tion of  the  deeds  Charles  Gray  took  only  a  life  estate* 
The  following  authorities  were  cited: — Palmer  v, 
Ekins(2  Lord  Raym.  1550);  Walton  v.  Waterhous* 
(2  Wms.  Saunders,  418,  (c),  n.  (d).\  Cuthbertson 
v.  Irving  (4  H.  &  N.  742;  s.c.  in  Error,  6H.&N, 
135);  Anonymous  (Kelynge,  6);  Co.  Litt  292  (a); 
Stat.  23  &  24  Vict,  c  154,  s.  52;  LampeVs  case  (10 
Co.  Rep.  46,  a);  Manning's  case  (8  Co.  Rep.  94,  b)* 

Cur.  adv.  vult. 

Jan.  22.  Lefrot,  C  J. — There  are  two  questions 
here.  With  respect  to  the  estoppel,  the  plaintiff  in- 
sists upon  it,  that  being  the  assignee  of  the  reversion, 
he  is  entitled  to  avail  himself  of  the  estoppel  which 
existed  between  the  defendant  and  the  plaintiff,  from 
whom  he  took  the  lease,  and  who  executed  the  lease 
to  him;  and  that  he,  the  plaintiff,  standing  in  the 
place  of  that  reversioner  is  entitled  to  have  the 
benefit  of  the  same  estoppel  against  the  defendant, 
which  the  lessor,  whose  title  be  has  now,  would  be 
entitled  to.  He  shews  also  that  be  has  an  equitable 
title  to  the  reversion  |to  which  the  rent  was  incident ; 
that  he  was  entitled  to  sue  for  the  rent,  and  that  by  the 
Landlord  and  Tenant  Act  the  outstanding  legal  title  of 
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which  he  was  cestui  que  trust,  could  not  be  set  up  to  his 
prejudice.  Now  tfiese  are  the  points,  and  I  need  not  go 
over  the  several  authorities  which  were  cited  in  the 
course  of  the  argument  to  establish  these  propositions. 
\ye  are  satisfied  that  on  those  authorities,  into  which 
I  do  not  propose  to  go  more  in  detail,  as  I  know  my 
brother  is  welt  prepared  for  the  examination  and  dis- 
cussion of  them,  on  both  these  grounds  the  present 
plaintiff  is  entitled  to  the  rent  which  he  claims.  the 
second  queetjon,  with  respect  to  the  deduction  of  the 
equitable  title,  depends  on  the  construction  of  a  deed 
of  a  very  inartificial  shape,  raping  questions  of  diffi- 
culty as  to  the  indention  of  the  parties  and  encumber- 
ing it  with  qualifications.  I  woulc)  rather  rest  the 
case  on  tie  doctrine  of  estoppel,  which  is  so  clearly 
establish ec|  by  the  number  of  the  cases  in  the  note  to 
Saunders;  aud  the  decision  lately  of  the  Court  of  Er- 
rqr  is  to  uphold  tfye  doctrine  as  to  the  position  of  the 
person  who  stood  in  the  position  of  assignee^  that  the 
benefit  of  the  estoppel  passes  to  the  assignee  of  the 
interest.  Upon  these  grounds  I  have  no  difficulty  in 
saving  that  we  are  of  opinion  that  the  plaintiff  is  en- 
titjqd  to  hold  bis  verdict. 

O'BwEP,  J— (  quite  concur  w?tb  my  Lord  Chief 
Justice  uuou  both  points.  On  the  first  point  the 
plaintiff,  Siunott,  has  established  his  title  to  the  rent. 
On  t|ie  other  point  I  also  concur  in  saying  that  it  is 
one  on  which  tljere  are  formidable  difficulties  in  the 
wgy  of  the  plaintiff  estabiishipg  bU  title  if  it  were 
^ecessary  to  do  it.  There  was  a  lease  in  1835.  Bryan 
JJurphy  had  no  estate.  In  1817  the  lands  were  put 
in,  settlement  on  the  marriage  of  Bryan  Murphy,  and 
convened  to  trustees  for  his  use  for  life,  with  power  of 
appointment.  But,  unquestionably,  he  had  no  legal  es-  ( 
Ute  whatever  at  the  time  of  the  lease  of  1 835 ;  and  ac- 
cordingly the  effect  of  that  lease  was  to  create  be- ' 
tween  him  and  the  defendant — to  create  in  him  an 
estate  by  estoppel — a  legal  reversion  expectant  on  the 
term  granted  by  that  lease.  Whatever  estate  was 
then  created  by  estoppel  still  contfnqes.  First,  then, 
was  that  estate  so  created  by  estoppel  an  estate  in 
fee  or  not  2  Prima  facie  it  would  be  an  estate  in 
fee;  but  we  nuut  have  regard  to  the  fact  that  the 
deeds  disclose  tfiat  the  estate  was  one  for  a.  term  of 
years,  and  this  shows  that  the  estate  created  by  estop- 
pel, though  prima  facie  au  estate  in  fee,  is  no{  neces- 
sarily so,  for  it  appeared  that  the  estate  was  au  estate 
for  a  term  of  year?,  and  in  tta  case  of  an  underlease 
of  such  a  term,  this  absurdity  would  arise  that  the 
estate,  if  we  held  that  the  reversion  created  by  estop- 
pel was  a  reversiou  in  fee,  would  go  to  the 
heir,  but  the  benefit  to  the  executor.  The  lease 
being  for  years,  the  deeds  and  documents  shewing 
that  rent  was  paid,  the  estoppel  would  be  to  give 
gjve  au  estate  for  a  chattel  interest.  It  is  necessary 
to  bear  that  in,  miud,  because  it  is  contended  that  the 
personal  representative  of  Bryan  Murphy  would  be 
tjie  person  entitled.  The  effect  of  these  deeds  vest- 
ing the  estate  by  estoppel  in  Sinuott  would  be  very 
different  if  the  reversion  was  in  fee  instead  of  being  a 
chattel  interest  The,  next  question  is  one  on  which* 
up  to  that  tye  case,  there  was,  a  conflict  of  authorities, 
but  I  look  oq  H  thatj  whatever  tlja,  controversy  was,  it  is 
sealed  by  the  case  of  Cuthbertspn  v.  Irving,  The,  pw- 
jftsitiou  decio^  in  that;  case  ia—t^f  the  esfetft  or  re- 


version created  by  estoppel  betwjeen  lessor  and  leasee 
may  be  assigned  by  deed,  and  that  the  assignee  may 
establish  his  title,  though  the  deeds  shew  there  waa 
no  original  estate  in  him.  The  lease  here  shorn  no 
defect  of  title.  Though  the  subsequent  assignments 
shew  the  defect,  Cuthbertson  t.  Irving  shews  that  the 
assignee  may  avail  himself  of  the  estoppel  That  being 
so,  it  would  seem  to  simplify  matters  Very  much.  We 
are  to  assume  that  Bryan  Murphy  had  in  fact  the  le- 
gal estate  which  he  had  acquired  by  estoppel,  and 
that  that  was  the  estate  which  was  dealt  with  by  the 
subsequent  deeds.  The  one  of  December,  1835  there 
is  no  controversy  about.  The  deed  of  1835  waa  ex- 
ecuted on  the  marriage  of  Mary  Murphy,  and  dealt 
with  twenty  acres  of  the  land.  Now,  though  that 
deed  purports  to  be  an  appointment  in  pursuance  of 
a  power,  there  is  no  doubt  it  would  operate  as  an  as- 
signment and  transfer  of  the  legal  estate;  and  we  are 
to  consider  were  there  apt  words  to  convey  the  legal 
estate  if  it  existed  in  the  grantor.  It  is  admitted  that 
the  deed  of  1835  would  have  operated  as  an  assignment 
of  any  legal  estate  Bryan  Murphy  had.  Charles  Gray, 
during  the  life  of  Mary  Murphy,  assigned  to  the  plain- 
tiff by  the  deed  of  1855,  and  that  vested.  So  far  the 
title  Qf  the  plaintiff's  is  complete  to  the  twenty  acres. 
It  is  aaid  it  is  necessary  to  establish  the  title  to  the 
whole,  aud  not  to  a  part.  I  concur  with  that,  and  I 
think  the  plaintiff  has  done  so.  The  deed  of  1841  has 
been  referred  to  by  my  Lord  Chief  Justice,  who  remarks 
that  the  limitations  in  it  are  very  inartificial,  and  that 
it  would  be  very  difficult  to  put  any  construction  on  it. 
But  let  us  consider  it  as  dealing  with  the  legal  estate 
which  we  are  to  assume  that  Bryan  Murphy  had.  It 
grants  the  lands  to  the  use  of  Mary  Gray  for  her  life, 
and  consequently  to  Charles  Gray  in  case  he  should 
survive  her,  and  to  the  issue  of  the  marriage* 
Now,  considering  what  equitable  interest  is  af- 
forded by  that,  there  appears  to  be  some  ground  for  say* 
iug  that  under  that  she  took  an  equitable  interest  for 
life  only,  and  that  the  equitable  estate  after  her  death 
would  go  to  her  husband  and  children  in  defanlt 
of  appointment.  That  might  be;  bnt  so  far  as  the 
legal  estate  is  concerned  the  matter  is  different.  The 
two  cases  in  8  &  10  Coke's  Reports  establish  that  if  a 
term  of  years  is  assigned  for  life,  or  for  a  single  day, 
all  the  limitations  over  are  executory,  and  the  whole 
interest  vests  in  that  party  to  whom  the  term  for  life 
is  granted.  That  being  so,  nnder  the  first  limitation 
here  it  would  give  Mary  Gray  the  whole  of  the  term 
\n  the  seven  acres,  and  it  would  vest  in  her  husband, 
a"d  it  would  stand  in  the  same  position  as  the 
twenty  acres.  I  think,  therefore,  the  plaintiff  has 
established  his  title  on  the  doctrine  of  estoppel.  As  te 
the  other  point  on  the  52nd  section  of  the  Landlord 
and  Tenant  Act,  I  do  not  go  with  the  plain- 
tiff's title.  Assuming  it  applies  to  a  lease  like  this, 
where  an  equitable  estate  becomes  separated,  thb  is 
^he  case  where  the  parties  having  the  legal  estate 
were  not  at  all  in  privity  with  the  rent.  Bryan  Mur- 
uhy  waft,  under  the  settlement,  entitled  to  an  equit- 
able estate  for  life.  He  dies.  There  was  no  dealing 
between  the  tenant  here  and  those  claiming  nnder 
these  deeds,  which  would  create  a  new  tenancy.  I 
therefore  am  of  opinion,  with  my  Lord  Chief  Jus- 
tice, that  the  cause  shewn  should  be  allowed. 
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[Before  Lbtboy,  C.J.  and  O'Bbiek,  J.] 
Barrett  v.  Driscoll.— Jan.  1866.* 
Judgment— Revivor — Penal  Sum. 
A  writ  of  revivor  of  a  judgment  obtained  for  a  penal 
turn  given  to  secure  a  smaller  sum,  should  claim  exe- 
cution only  for  the  sum  intended  to  be  secured  and 
interest  due,  and  not  for  the  penal  sum  for  which 
the  judgment  was  originally  marked. 

In  tkis«ase  a  motion  was  made  to  set  aside  a  writ  of 
revivor  issued  at  suit  of  tbe  plaintiff  as  executor  to 
revive  a  judgment,  on  the  ground  that  the  writ  did 
not  assign  breaches,  and  because  it  claimed  to  have 
execution  for  the  penal  sum  £1,000,  instead  of  the 
sum  actually  due,  namely,  £500  and  interest,  which 
it  appeared  by  the  warrant  of  attorney,  and  by  an 
affidavit  filed  in  tbe  cause  the  judgment  was  given  to 
secure.  Upon  tbe  argument,  the  point  as  to  the  as* 
signment  of  breaches  was  given  up,  it  being  con- 
ceded that  under  the  decisions  on  the  former  statute, 
9th  William  III.,  cap.  10,  sec.  145  of  the  Common 
Law  Procedure  Act,  did  not  apply  -to  the  case  of  a 
mere  money  bond,  and  the  objection  to  the  writ  was 
now  rested -on  the  other  grounds. 

O'Brien  in  support  of  the  motion  referred  to  sec- 
tions 149  St  150  of  the  Common  Law  Procedure 
Act,  relating  to  suggestions;  section  151  relating  to 
writs  of  revivor;  the  form  No.  11  in  schedule  to  the 
Act,  and  tho  109th  General  Order,  section  152,  al- 
lowing a  plea  of  payment  to  a  judgment,  aad  to  6th 
of  Anne,  cap.  10,  sees.  12  &  13,  as  shewing  tbe 
meaning  of  the  words  "the  sum  due9'  as  distin- 
guished from  the  penal  eum,  and  that  the  former 
meant  the  sum  secured,  and  not  the  sum  recovered 
by  the  judgment 

W.  Johnson*  on  tho  other  side,  contended  that  the 
jflaintiflf  was  entitled  to  revive  for  the  full  penal  sum, 
and  that  that  was  the  amount  due  by  force  of  the 
judgment,  and  insisted  that  if  the  plaintiff  were  now 
confined  in  his  execution  to  tbe  principal  sum  of 
£500  and  interest,  aud  that  the  amount  was  not 
levied,  and  if  the  interest  was  afterwards  to  accrue, 
the  plaintiff  would  be  deprived  of  all  remedy.  He 
referred  to  Farranv.  Beresford  (10  CI.  &  Fin.  319); 
Farrellv.  Gleeson  (11  CI.  &  Fin.  702);  and  also 
to  the  forms  of  scire  facias,  for  which  the  present 
system  was  substituted,  and  under  which,  undoubtedly, 
the  plaintiff  was  entitled  to  revive  for  the  full  amount 
of  the  judgment.  He  also  relied  upon  the  intention 
of  the  Legislature,  as  shewn  by  section  140  of  the 
Common  Law  Procedure  Act,  that  the  plaintiff 
should  have  the  security  of  tbe  full  penal  sum  for  all 
liability  that  might  accrue,  aud  which  security  ought 
to  extend  as  well  to  the  case  of  a  bond  given  to  se- 
cure a  certain  sum  and  interest  as  for  the  performance 
of  a  covenant  or  agreement.  Among  other  objec- 
tions, he  urged  that  the  plaintiff,  if  be  were  allowed 
to  revive  only  for  the  amount  immediately  due,  might 
be  very  much  embarrassed  by  the  effect  of  the  Sta- 
tute of  Limitations  on  tbe  rest  of  his  demand. 

O'Brien,  J.  delivered  the  judgment  of  the  Court* 
After  reviewing  the  various  arguments  and  the  sec- 


tions of  the  statute,  he  said  that  the  Court  considered 
that  tbe  proceeding  to  revive  under  the  present  sys- 
tem differed  from  tbe  former  scire  facias,  and  involved 
both  a  revivor  of  tbe  judgment  and  an  award  of  ex- 
ecution, which,  under  the  express  terms  of  the  sta- 
tute could  only  be  for  the  amount  actually  due  and 
not  for  the  penal  sum.  They,  therefore,  required 
the  writ  to  be  amended,  by  claiming  thereon  the 
sum  only  which  the  bond  and  warrant  were  given  to 
secure,  namely,  £500,  with  such  interest  as  was 
due,  the  costs  of  both  parties  to  be  costs  in  the  cause. 


*  Ex  relatione. 


Court  of  ffrrtatt. 

Reported  by  W.  B.  Miller,  E*,U^*'B«rirttr.ftt.Lftw. 
Bekrt  v.  HlLLAS  AND  ANOTHER. 

Plea  alleging  a  will  prior  in  date  to  one  alleged  in  the 
declaration. 

To  a  declaration  alleging  a  wu%  a  plea  alleging  undm 
execution  of  that  wiU,  as  well  as  incapacity  and 
indue  influence,  and  also  averring  that  such  will 
was  not  the  last  will  of  the  said  deceased,  for  that 
the  said  deceased  made  his  last  wiU,  ire.  {alleging 
a  former  willX  »  *  good  plea,  provided  the  former 
will  is  alleged  with  the  same  formalities  at  are  re- 
quired in  a  declaration. 

Palles,  Q.C.  (Carton  with  him)  moved  to  set  aside 
one  of  the  pleas  £led  by  the  defendant.  The  decla- 
ration propounded  in  the  ordinary  form  as  the  last 
will  and  testament  of  the  deceased,  a  will  bearing  date 
the  1st  December,  1865.  To  that  declaration  the 
defendant,  Hillas,  had  pleaded — first,  uudue  execu- 
tion; secondly,  waut  of  testamentary  capacity;  thirdly, 
undue  influence;  and  fourthly,  that  the  said  alleged 
will  of  the  1st  December,  1865,  was  not  the  last  will 
of  the  deceased;  for  that  the  said  deceased  made  hia 
last  will  aud  testament  in  writing,  bearing  date  the 
28th  day  of  June,  1859.  This  kind  of  plea— thai 
the  will  alleged  is  not  the  last  will  of  the  deceased- 
was  a  common  plea  in  England,  bat  has  been  discoun- 
tenanced by  Sir  J.  P.  Wilde.  In  Owen  v.  Davie* 
(33  L.  J.,  Pr.  201)  he  directed  such  a  plea  to  be  set 
aside  and  not  to  be  pleaded  in  future,.  [Keatinge,  J. 
—Yes.  But  here  the  plea  goes  on  to  allege  another 
will,  no  doubt,  not  in  proper  form;  but  that  can  be 
put  right  by  amendment.] 

Buckley  for  defendant,  Hillas: — The  plea  com- 
plained of  is,  I  admit,  not  in  proper  form,  but  I  am 
willing  to  amend  it.  Similar  pleas  have  been  filed  in 
several  cases,  and,  amongst  others,  in  Kelly  v.  Dun- 
bar by  an  intervenient. 

Lloyd,  Q.O.  appeared  for  the  heir-at-law,  in  sup- 
port of  the  motion. 

Keatinge,  J.— As  tbe  plea  now  stands,  if  a  mo- 
tion were  made  to  ft*  the  mode  of  trial,  no  issue  could 
be  raised  on  the  first  wilL    The  capacity  of  the  tester 
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tor  could  not  be  traversed,  for  it  is  not  alleged.  The 
due  execution  of  the  will  could  not  be  traversed, 
for  neither  is  it  alleged.  It  is,  therefore,  necessary  to 
amend  the  plea  by  alleging  that  will  with  the  same 
form  as  is  necessary  in  a  declaration.  If  that  is 
done  it  wiU  be  a  good  plea,    I  will,  therefore,  give 

leave  to  amend  the  plea. 

Order  accordingly. 


tor  was  the  dotninus  litis.  The  more  correct  practice 
in  the  Probate  Court  would  appear  to  be,  in  cases  of 
abatement  or  rather  of  death  of  parties,  to  issue  a  ci- 
tation, and  in  fact  commence  a  new  suit,  the  former 
one  being  at  an  end.  This  was  at  law  the  courae- 
prior  to  the  Procedure  Act  if  a  sole  defendant  died  be- 
fore verdict  or  interlocutory  judgment.  In  that  case 
a  fresh  action  was  necessary.  The  rule  was—"  actio 
personalis  moritur  cum  persona; "  and  so  prior  to  th* 
9  W.  3,  c  10,  s.  7  (similar  to  the  above  clause  of  tho 
Procedure  Act,  1853,  s.  156)  a  like  rule  applied I  ui 
the  case  of  the  death  of  a  plaintiff  (Ferg.  Pr.  Act, 
196  and  200).] 


M'Cabtht  v.  Mathsws. 
Abatement— Suggestion— Notice  oj  motion. 

Notice  of  motions  requisite  for leave  to  file  a  sugges- 
tionot  the  death  of  a  plaintiff  who  was  named  sole 
executor  oj  the  deceased  in  the  mil  which  was  •» 
dispute,  and  to  whose  goods  letters  of  administra- 
tion had  been  granted  to  the  applicant. 

Trice  moved,  without  notice,  for  leave  to  file  a  sug- 
ration  on  the  record  stating  the  death  of  the  plaintiff, 
ZTd  that  letters  of  administration  of  his  goods  as  in 
owe  of  intestacy,  had  been  granted  to  the  person  for 
whom  he  applied,  and  who  was  universal  legatee,  sub- 
ject to  some  trifling  legacies.  The  case  had  been 
wadv  for  hearing,  save  that  a  motion  was  pending  on 
STpart  of  the  plaintiff  for  leave  to  cite  persons 
Sainling  at  legated  under  a  former  wilL  The  defen- 
dant had  pleaded  undna  execution,  want  of  capacity, 
*ndue  influence,  and  forgery.  Counsel  cited  Casey  v 
Casey  (10  Ir.  Jur.  N.  S.  58),  where  a  similar  ap- 
plication  was  granted,  but  that  was  in  the  case  of  the 
death  of  a  defendant. 

Kxatikok,  J.— It  occurs  to  me  that  you  ought  to 
rive  notice  of  the  application  to  the  other  party,  and 
rnlso  that  you  will,  at  the  same  time,  renew  the  mo- 
tion of  which  the  late  plaintiff  had.given  "wjj^ 

The  motion  on  notice  accordingly  came  on  upon  a 
later  day,  when  the  order  was  made. 

TNotb.— Notwithstanding  the  above  case,and  Casey 
v  lCasey  cited  in  it,  it  may  be  questioned  whether  the 
practice  of  entering  a  suggestion  m  correct.  It  w 
SXtly  borrowed  from  the  law  and  equity  practice, 
S  T U f  clear  that  the  latter  is  founded  on  express 

iatutes.  Thus,  in  ^*HS~£?wT» 
in  certain  cases,  under  13  &  14  Vic.  c.  89,  s.  W, 
!ut  tiwCourt  only  permits  it  in  cases  of  a  r«pon- 
!w>,  death  or  wansmission  of  interest;  in  other  cases 
SL A $£  of  revivor,  or  a  supplemental  petition 
or  information,  is  the  correct  mode  (see  GambU,  Ch. 
Pr  155  etseq.)  Again,  at  law  a  snggestion  may  be 
«ed  u-del  fecial  cLses  «»  «•  *»«^  *»  * 
1853  (s.  157  &  158)  in  case  of  a  sole  plaintiff  or  de- 
cant dvioir;  but  no  similar  provision  is  made  in 
5  o?  the  5.  or  Rule,  respecting  the  Probate  Court 
In  the  Prerogative  Court,  after  issue  joined,  the  suit 
did  not  abate  by  death,  but  that  was  because  the  proc- 


Reported  bj  OUrer  J.  Barite,  Esq.  BerristeMt-LMr. 

Galwat  Assizes,  March  21. 

[Before  Mr.  Justice  Christian.] 

In  re  Jackson. 

Grand  jury  law— Malicious  injuries— Presentment. 

The  grand  jury  has  full  power  to  make  a  presentment 
for  compensation  for  malicious  injuries,  although 
the  presetdment  for  such  injuries  had  been  thrown 
out  at  the  presentment  sessions. 

This  was  an  application  to  the  judge  to  direct  the 
grand  jury  to  consider  an  application  which  was  made 
to  them  on  the  part  of  a  man  named  Jackson  for  com- 
pensation for  the  malicioas  honghing  of  his  cattle. 
The  presentment  sessions  refused  the  application,  and 
the  grand  jury  were  now  apprehensive  that  the?  had 
no  power  to  entertain  a  presentment  which  was  thrown 
out  by  the  presentment  sessions. 

Morris,  Q.C.  was  heard  in  support  of  the  appiica- 
tisn.— The  applicant  has  already  applied  to  the  pre- 
sentment sessions.  The  38th  secidirects  that  application 
for  public  works  must  be  approved  of  by  the  present- 
ment sessions.  This  section  is  merely  conversant  with 
public  works,  and  has  nothing  to  do  with  malicious 
houghing  of  cattle  or  burning,  which  is  entirely  regu- 
lated by  the  135th  taken  in  conjunction  with  the  138th 
section,  both  of  which  deal  entirely  with  compen- 
sation for  malicious  injuries. 

Blake,  Q.C.  appeared  for  the  grand  jury,  who  had 
grave  doubts  as  to  their  powers  to  present,  the  pre- 
sentment sessions  having  thrown  out  the  presentment, 
the  grand  jury  were  apprehensive  that  they  were  con- 
strained by  the  17th  and  138th  section  of  the  6  &  7 
Wm.  IV.  (the  Grand  Jury  Act). 

Per  Curiam.— The  grand  jury,  in  cases  for  mali- 
cious injuries,  has  full  power  to  make  a  presentment 
therefor,  although  the  application  had  been  thrown  out 
at  the  presentment  sessions. 
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Court  of  appeal  fit  Cfjancrrj?. 

rBflpoctod  bj  OBtw  J.  Bark*.  Esq*  BarraUr-at -L»w.] 

[Betobb  the  Lord  Chancellor  and  the  Lord 
Justice  of  Appeal.] 

VcDOHHSLL  V.  JEBB  AND  OTHERS. — Feb.  20. 

Will — Construction  of— Joint  tenancy — Tenancy  in 
common* 

X.  G,  by  his  will  made  6tk  February,  1849,  unHed 
that  his  wife  should  have  during  her  life  £1,000  a 
year,  and  that  hie  brother  Andrew  should  have 
£500  a  year  during  his  life:  and  the  testator  then 
expressed  a  hope  that  they  would  "continue  to  live 
together  in  kindness  and  love  as  heretofore,  which 
cannot,  in  consequence  of  my  brother's  health,  be 

long After  the  death  of  my  wife  and  brother, 

my  executors  will  dispose  of  all  my  property  in  the 
most  advantageous  manner."  By  codicil  to  the 
above  will,  the  testator  desired  "  my  wife  and  bro- 
ther shall  be  my  residuary  legatees,  and  enjoy  all 
the  benefits  arising  from  this  appointment."  Held, 
that  under  the  terms  of  said  will  and  codicil  the 
testator's  widow  and  brother  took  the  residuary 
gift  bequeathed  to  them  as  joint  tenants,  and  not  as 
tenants  in  common. 

This  was  an  appeal  taken  by  Keith  Hallowes,  John 
Armstrong,  and  the  Rev.  George  Allman  Arm- 
strong from  so  moch  of  a  decretal  order  made  by  the 
Master  of  the  Bolls,  on  the  7th  of  November,  1865, 
as  in  effect  declared  that  Andrew  Carmichael  and 
Jane  Carmichael  became  joint  tenants  of  the  residue 
of  the  property  of  the  late  Richard  Carmichael,  nnder 
his  will  and  codicil,  the  contention  of  the  appellants 
(who  are  the  executors  and  residuary  legatees  of 
Andrew  Carmichael  the  brother  of  said  Richard) 
being  that  the  said  Andrew  Carmichael  and  Jane 
Carmichael  became  tenants  in  common  of  such  residue 
under  the  said  will  and  codiciL  The  petition  in  this 
matter  was  filed  on  the  1st  day  of  April,  1865,  by  John 
M'Donnell,  as  surviving  executor  of  the  will  and 
codicil  of  the  said  Richard  Carmichael,  late  of  Rut- 
land-square, in  the  city  of  Dublin,  dated  respectively 
the  6th  of  February,  1849,  and  the  30th  of  March, 
1849,  against  Robert  Jebb,  the  executor  of  the 
will  and  codicil,  dated  respectively  the  29th  of 
May,  1858,  and  the  16th  of  November,  1864,  of 
the  said  Jane  Carmichael,  the  widow,  and  one  of  the 
residuary  legatees  of  the  said  Richard  Carmichael, 
and  agaiust  Wellington  Colomb  and  James  Adam- 
son  Bell,  who,  with  the  said  Robert  Jebb,  a  e 
trustees  for  the  residuary  legatees  of  the  said  Jane 
Carmichael,  and  against  the  appellants,  who  are  the 
executors  and  residuary  legatees  named  in  the  will, 
dated  the  12th  of  April,  1850,  of  the  said  Andrew 
Carmichael,  who  was  the  other  residuary  legatee  and 
brother  of  the  said  Richard  Carmichael,  and  which 
said  Andrew  Carmichael  died  in  the  lifetime  of  the 
said  Jane  Carmichael.  The  following  are  the  material 
portions  of  the  will  of  said  Richard  Carmichael: — 
••Rutland-square,  Dublin,  February  6,  1849.  This 
being  the  seventieth  anniversary  of  my   birthday. 


having  been  born  on  the  6th  of  February,  1779%  I 
sit  down  to  dispose  (after  my  decease)  of  the  pro- 
perty which  it  has  pleased  the  Almighty  God  to  per- 
mit me  to  accumulate.  If  I  should  be  deprived  of 
life  so  suddenly  as  to  be  unable  to  make  a  more  re- 
gular and  formal  will,  the  following  disposition  of 
my  property  is  to  be  considered  as  my  last  will  and 
testament.  It  if  my  will  and  desire  that  my  entire 
property  be  vested  in  trustees;  and  I  hereby  name 
as  my  trustees  and  executors  my  brother  Andrew 
Carmichael,  my  brother-in-law  the  Rev.  William 
Bourne,  and  Dr.  John  M'Donnell.  It  is  my  desire 
that  my  wife  Jane  Carmichael  shall  have  during  her 
life  one  thousand  pounds  per  annum,  and  the  use  of 
my  house  in  Rutland-square,  furniture,  plate,  car- 
riages, horses,  and  everything  contained  in  it  during 
tbe  period  of  her  natural  life.  It  also  my  will  and 
pleasure  that  my  brother  Andrew  shall  have  five 
hundred  pounds  per  annum  during  the  period  of  his 
natural  life.  Tbey  will  continue,  I  know,  to  lire 
together  in  kindness  and  love  as  heretofore,  which 
cannot,  in  consequence  of  my  brother's  health,  be 
long.  But  as  long  as  he  lives  he  will  continue  to 
enjoy  every  comfort  which  this  world  can  afford. 
It  is  also  my  will  and  pleasure  that  my  sister  Mary 
Meadows,  residing  with  Miss  Roberts  in  North 
Wales,  shall  have  during  her  life  one  hundred  pounds 
per  annum.  After  the  death  of  my  wife  and  brother, 
my  executors  will  dispose  of  all  my  property  in  the 
most  advantageous  manner  the  times  will  permit 
within  the  year  after  their  demise,  and  bestow  the 
amount,  which  will  probably  bring  in  a  sum  of  more 
than  sixty  thousand  pounds.  After  the  death  of  my 
wife  and  brother,  my  trustees  will  secure  a  sufficient 
sum  (two  thousand  pounds,  for  instance)  to  continue 
to  my  sister,  Mary,  her  annuity  of  one  hundred 
pounds,  which,  after  her  demise,  will  go  into  the 
general  fund  for  the  following  bequests: " — Here  fol- 
low the  pecuniary  legacies.  "The  above  bequest*, 
as  I  have  already  stated  (I  shall  now  recapitulate  in 
figures),  are  only  to  be  paid  after  the  death  of  my 
wife  and  brother,  with  the  three  exceptions  men- 
tioned, via.:  That  to  the  College  of  Surgeons,  Rich* 
mond  School  of  Medicine,  and  my  sister  Mary.1' 
Here  follows  a  recapitulation  in  figures  of  the  pecu- 
niary bequests: — "In  the  foregoing  settlement  of  my 
property  I  have  not  arranged  or  specified,  that,  in 
case  of  the  demise  of  my  wife  or  brother,  my  desire 
relative  to  the  annuity  settled  upon  each.  My  will 
then  is  that  the  survivor  of  either  shall  enjoy,  during 
bis  or  her  life,  the  annuity  settled  upon  the  other. 
Thus,  iu  case  of  the  demise  of  either,  the  survivor 
would  then,  after  this  event,  enjoy  fifteen  hundred 
pounds  annually.  It  is  my  will  and  pleasure  that 
my  wife  shall,  in  addition  to  the  annuity  of  one 
thousand  pounds  settled  upon  her,  enjoy,  after  my 
decease,  tbe  interest  or  rents  arising  from  my  mort- 
gages, bonds,  and  tenements.  And  it  is  my  will  and 
desire  that,  at  her  demise,  my  marble  bust  shall  be 
presented  to  the  proprietors  of  the  Richmond  School 
of  Medicine." — "  Codicil  to  my  will,  dated  February 
6th,  1849.  Should  any  accident  or  illness  deprive 
me  of  life,  it  is  my  will  and  pleasure  that  (after  the  dis- 
posal of  my  property,  according  to  dispositions  stated 
in  my  will  of  the  6th  of  February,  1849,  and  wit- 


122 


THE  IBIBH  JURIST. 


nessed  1 1  th  of  the  tame  month),  my  *wife  and  brother 
shall  be  my  residuary  legatees,  and  enjoy  all  the  be- 
nefits arising  from  this  appointment."  In  the  summer 
of  1 849,  said  Richard  Carmichael  died,  leaving  his  bro- 
ther Andrew,  and  Jane,  his  wife,  him  surviving.  The 
follow  ing  are  the  material  portions  of  the  will  of  the  said 
Andrew  Carmichael,  viz. : — "  I,  Andrew  Carmichael 
of  Rutland -square,  Dublin,  do  hereby  make  my  last 
will  and  testament.  In  the  disposition  of  my  pro- 
perty, so  large  a  share  of  which  I  owe  to  the  frater- 
nal kindness  of  my  brother  Richard  Carmiohael,  my 
ambition  is  in  following  bis  example,  in  bestowing  it 
where  it  will  be  most  serviceable,  not  where  it  womld 
be  a  superfluity,  and  to  make  all  my  arrangements 
in  such  a  way  as  not  to  disturb  the  actual  state  of 
any  property  to  which  I  am  entitled  as  one  of  my 
brother's  residuary  legatees,  during  the  lifetime  of 
the  other,  my  dear  and  affectionate  sister-in-law, 
Jane  Carmichael ;  and  in  this  view  I  shall  confine  my 
immediate  bequests  to  such  property  as  is  more  pe< 
eoiiarly  my  own;  and  to  friends  who  hare  largely 
conduced  to  my  happiness,  and  have  long  subsisting 
claims  upon  my  regard.  It  consists,  at  present,  of 
about  two  thousand  pounds,  and  I  have  lately  be- 
come the  proprietor  of  two  hundred  preference  shares 
in  the  Great  Southern  and  Western  Railway  Company. 
In  prosecution,  therefore,  of  the  views  I  have  stated, 
I  hereby  give,  devise,  and  bequeath  to  my  friends, 
Keith  HaJlowes,  Esq.,  one  of  the  solicitors,  John 
Armstrong,  Esq.,  barrister- at- law,  and  the  Rev. 
George  Allman  Armstrong,  clerk,  and  the  survivor 
of  them,  and  the  heirs,  executors,  and  administrators 
of  such  survivor,  all  the  property  of  whatsoever  na- 
ture or  kind  of  which  I  shall  die  possessed,  or  to 
which  I  shall  be  in  any  way  entitled,  in  trust." 
Here  follow  the  trusts: — "  And  in  further  trust  after 
the  decease  of  my  above-named  sister-in-law,  Jane 
Carmichael,  to  pay  the  following  legacies— -that  is  to 
aay,  [Here  follow  the  legacies.]  These  last  detailed 
sums  amount  altogether  to  eight  thousand  five  hun- 
dred pounds,  the  calculated  amount  of  the  residuary 
legacy  bequeathed  to  me  by  my  brother.  And  I 
hereby  appoint  the  above-named  Keith  Hallowes, 
John  Armstrong,  and  the  Rev.  George  Allman  Aran 
strong  my  residuary  legatees.  And  I  nominate,  con- 
stitute, and  appoint  the  above- named  Keith  Hallowes, 
John  Armstrong,  and  the  Rev.  George  Allman,  ex- 
ecutors of  this  my  last  will  and  testament."  The  will 
of  the  said  Jane  Carmichael  (which  was  made  after 
the  death  of  the  said  Andrew  Carmichael)  commences 
with  a  recital  in  these  words,  via.: — «•  Whereas  I 
am  entitled  to  a  moiety  of  the  residue  of  the  property 
of  my  late  husband,  under  his  will,  dated  the  6th 
day  of  February,  1849,  and  the  codicil  thereto  dated 
the  30th  day  of  March,  1649.  And  whereas  I  am 
also  possessed  of  certain  Great  Southern  and  Western 
6tock  and  Preferential  Shares,  and  money  in  the 
Government  Funds,  to  .the  value  of  eight  thousand 
pounds,'  or  thereabouts ;"  and  after  referring  to  a 
aum  of  ten  thousand  pounds  which  the  said  Richard 
Carmichael  bad  given  tier  the  disposal  of  for  marriage 
portions  for  two  of  her  nieces,  and  .having  stated  the 
way  in  which  she  wished  five  thousand  pounds,  part 
of  that  sum,  to  be  disposed  of  in  case  one  of  such 
nieces  should  not  be  married  in  her  lifetime,  the  said 


Jane  Carmichael  directed  as  follows: — "  But  in  case  of 
this  disposal  of  the  said  sum  tf  five  thousand  pounds 
being  questioned  or  disputed,  so  that  the  same  shall 
not  be  paid  to  the  use  of  the  said  Harriette  as  last 
aforesaid,  I  hereby  direct  that  ray  said  trustees  ae- 
tata, for  the  use  of  the  said  Harriette,  as  aforesaid, 
the  sum  of  five  thousand  pounds  out  of  the  residue 
to  which  I  am  or  may  be  entitled  under  the  said  will 
and  codicil  of  my  late  husband,  or  as  far  as  the  said 
residue  may  extend,  instead  of  paying  the  said  re- 
sidue to  the  legatees  hereinafter  mentioned  of  the 
same,  provided  that  if  the  said  residue  shall  amount 
to  more  than  the  sum  cf  five  thousand  pounds,  tiien 
the  balance  shall  be  divided  rateably  among  the  said 
legatees."    And  the  said  Jane  Carmichael  bequeathed 
to  certain  parties  therein  named  tier  property  of  every 
kind,  upon  trust,  to  pay  out  of  the  residue  to  which 
she  was,  or  might  be  entitled  under  the  wUl  of  her 
late  husband,  certain  pecuniary  legacies,  and  subse- 
quently disposed  of  the  property  before  referred  to  aa 
consisting  of  Great  Southern  and  Western  Railway 
Stock,  and  Preferential  Shares,  and  Government  Stock, 
to  which  she  stated  she  was  entitled  in  her  own  right. 
The  said  cause  petition  further  stated  that  a  question 
had  arisen  between  the  respondents  thereto  as  to  the 
construction  of  the  will  and  codicil  of  the  said  Richard 
Carmichael  and  their   respective  rights    under  the 
same ;  that  the  appellants  and  other  legatees  named  in 
the  will  of  the  said  Andrew  Carmichael  alleged  that 
under  the  will  and  codicil  of  said  Richard  Carmichael, 
and  upon  the  true  construction  thereof,  the  said  An- 
drew Carmichael  and  Jane  Carmichael  were  tenants 
in  common  of  the  residue  of  the  estate  of  the  said 
Richard  Carmichael,  and  that  one  moiety  of  the  said 
residue  belonged,  and  was  payable,  to  the  legatees  of 
the  said  Andrew  Carmichael;  but  that,  on  the  other 
hand,  the  said  Robert  Jobb,  and  the  said  Wellington 
Colomb  and  James  Adam.' o a  Bell,  as  such  trustees 
as  therein   mentioned,  alleged   that   the  said   Jane 
Carmichael  and  Andrew  Carmichael  were  joint  tenants 
of  the  said  residue;  and  that  upon  the  death  of  the 
said  Andrew  Carmichael,  the  said  Jane  Carmichsjel 
became  entitled  to  tho  whole  of  the  said  residue;  and 
that  the  same  then  belonged,  and  was  payable,  to  the 
legatees  of  the  said  Jane  Carmichael ;  and  the  peti- 
tion submitted  the  said  question  to  the  decision  of  the 
Court  of  Chancery;   and  the  said  cause  petition 
prayed,  amongst  other  things,  for  an  order  that  the 
trusts  of  the  will  of  the  said  Richard  Carmichael, 
and  the  codicil  thereto,  might  be  carried  into  execu- 
tion; and  for  a  declaration  of  the  true  construction 
and  effect  of  the  said  will  and  codicil,  in  relation  to 
the  residue  of  the  estate  of  the  said  Richard  Oarw- 
ebael,  and  for  a»  administration  of  bis  real  and  per- 
sonal estate.    The  said  cause  petition  came  on  for 
hearing,  before  the  Master  of  the  Rolls,  on  the  6th 
and  8th  days  of  June,    1865,  whereupon  it  was 
ordered  and  declared,  that  according  to  the  true  ceo- 
straothn  of  the  will  and  codicil  of  the  said  Richard 
Carmichael,  deceased,  the  said  Andrew  Carmichael 
and  Jane  Carmichael  became,  and  were  upon  the 
death  of  the  said  Richard  Carmichael  entitled  to  tho 
residue  of  the  property  of  the  said  Richard  Carmi* 
ehael  afterpayment  of  his  debts,  legacies,  and  fune- 
ral expenses,  as  joint  tenants,  and  not  as  tenants  in. 
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eetntnon;  and  that  upon  the  death  of  the  said  Andrew 
Oarmichael,  the  aaid  Jane  Oarmichael,  who  survived 
the  said  Andrew  Oarmichael,  became  entitled  to  the 
entire  of  the  aaid  residue.  And  the  said  order  then 
went  on  to  direct  the  taking  of  the  usual  accounts  in 
aa  administration  suit. 

J.  T.  BaU,  Q.  C,  with  W.  D.  Andrews,  were 
heard  in  support  of  the  appeal.— The  Master  of  the 
Rolls  has  decided  erroneously  that  Andrew  Oarmi- 
chael and  Richard  Oarmichael  took  as  joint  te- 
nants, whereas  he  should  have  decided  that  they  were 
tenants  in  common.  Andrew  Oarmichael  understood 
that  he  was  tenant  in  common,  and  on  looking  into 
Richard  CarmichaeFs  will  it  is  evident  he  calcu- 
lated that  the  life  of  his  brother  would  not  be  as  long 
as  that  of  his  widow,  for  he  says  so  plainly ;  reading 
the  will  and  codicil  together,  he  meant  them  to  be  te- 
nants in  common  of  the  residue.  That  a  residue  may 
he  taken  in  joint  tenancy  was  decided  by  Lord  Eldon 
in  the  case  of  Crook*  v.  De  Vandes  (9  Ves.  197). 
Lord  Eldon  has  there  laid  down  a  rule  which  one  of 
the  recent  Chancellors  of  England  has  lately  remarked 
upon  that  it  ought  to  be  overturned  by  Act  of  Par- 
liament And  the  judges  in  latter  years  have  inva- 
riably struggled  against  this  description  of  tenancy  as 
clearly  contrary  to  the  feelings  and  wishes  of  the  tes- 
tator. If  a  person  chooses  to  create  a  joint  tenancy 
he  should  so  express  his  intention ;  and  Sir  Edward 
Sngden  expresses  himself  as  against  joint  tenancies  in 
Moway  r.  Allotcay  (4  Dr.  &  War.  391).  That  was 
where  "a  testator  by  his  will  charged  his  estates  with 
£6000,  and  directed  same  to  be  paid  to  and  among' 
such  of  my  young  children  as  shall  survive  my  said 
wife,  in  such  shares  and  proportions  and  at  such  times 
after  his  death  as  she  shall  direct  by  her  will  or  deed.'9 
His  wife  by  her  will  "  directed  and  appointed  £3000 
to  the  Uro  elder  girls."  And  it  was  there  held  that 
(although  those  elder  girls  were  not  treated  by  their 
mether,  the  testator's  said  wife,  as  a  class,  yet,  ne- 
vertheless) they  took  as  tenants  in  common,  and  not 
as  joint  tenants;  and  Sir  Edward  Sogden,  in  giving 
judgment  in  that  case,  page  390,  thus  expresses  him- 
self: **  It  is  very  possible  that  if  another  judge  were 
sitting  in  this  place  he  might  arrive  at  a  different  con- 
clusion ;  but  still  in  the  absence  of  a  clear  intention 
to  create  a  joint  tenancy,  I  think  I  have  adopted  a 
true  construction,  and  that  which  effectuates  the  in- 
tention."— Norman  v.  Frazer  (3  Hare,  84).  Now 
look  to  the  language  the  testator  uses  in  the  codicil: 
"  It  is  my  will  that  my  wife  and  brother  shall  be  my 
residuary  legatees."  He  there  uses  the  plural  num- 
ber; but  if  the  surviving  joint  tenant  was  to  take,  it  is 
evident  he  would  signify  his  intention  by  using  the 
singular  number,  as  only  one  would  then  enjoy  same. 
Lastly — the  very  will  shows  that  Dr.  Oarmichael  was 
When  making  his  will  inops  consilii.  That  Richard 
Oarmichael  thought  that  his  brother  would  pre-decease 
his  wife  Jane  is  manifest,  from  the  expression  of  hope 
he  makes  use  of  that  his  wife  and  brother  will  live 
together,  which,  however,  from  the  state  of  his  bro- 
ther's health,  cannot  be  long.  This  expression  then 
Implied  that  the  testator's  expectation  was  that  his 
wife  would  survive  his  brother,  and  this  overturns 
the  argument  in  favour  of  joint  tenancy. 

Brewster,  Q.C.  appeared  ia  support  of  the  order 


of  the  Master  of  the  Rolls.-*  It  is  a  matter  of  strict 
law,  no  matter  how  strongly  judges  may  lament  it 
and  may  struggle  against  it,  that  the  law  is  that 
laid  down  by  Lord  Eldon  in  Crooke  v.  De  Vandt* 
(9  Vesey,  197),  and  the  current  of  authority  is 
clear-  Morlsy  v.  Bird  (3  Vesey,  juuior,  628).  Ift 
that  case  the  Master  of  the  Rolls  says— M I  wish  to 
give  my  opinion  very  explicitly.  Great  doubts  bava 
been  entertained  by  judges  both  in  law  and  in  equity 
as  to  words  creating  a  joint  tenancy,  or  a  tenancy  ia 
common ;  and  it  is  clear  that  the  ancient  law  was  in 
favour  of  a  joint  tenancy,  and  that  law  stilt  prevails* 
Unless  there  are  some  words  to  sever  the  interest  be* 
tween  it  is  at  this  moment  a  joint  tenancy,  notwith- 
standing the  leaning  of  the  Oourt  lately  in  favour  of 
a  tenancy  in  common." — Bustard  v.  Saunders  (7 
Beav.  92)  following  J)e  Witte  v.  De  Witte  (11  Sim. 
41).  A  very  late  case  is  Williams  v.  Hensman  (1 
John.  &  Hera.  546);  Oliver  v.  Whyte  (31  L.J.,  n.s., 
689);  McGregor  ▼.  McGregor  (1  De  Gex,  F.  &  J.t 
62). 

The  Lord  Chancellor — I  am  of  opinion  that  the 
Master  of  the  Rolls  has  arrived  in  this  case  at  a  cor- 
rect conclusion;  and  I  think  that  the  law  is  well  set- 
tled on  this  point,  that  the  appointing  two  persona 
residuary  legatees  merely,  creates  a  joint  tenancy. 
We  would  be  breaking  down  the  well  established 
rales  if  we  were  to  decide  otherwise.  No  doubt,  if 
the  testator  had  used  such  words  as  would  imply  that 
he  meant  a  tenancy  in  common,  the  case  would  ba 
otherwise,  but  I  do  not  see  anythiug  in  this  will  that 
would  lead  to  such  a  presumption. 

The  Lord  Justice  of  Appeal  did  not  see  any 
words  in  this  will  which  would  lead  him  to  hold  that 
there  was  a  tenancy  in  common  created  by  this  in- 
strument. 


Court  of  Oucen's  Bencf)* 

Reported  by  William  Woodlook,  Eaq.  Burl*Ur-ftt-Law. 

Reeves  t>.  Malcomson.— 4prt/. 

Fishery  Appeal—Sending  back  case—Evidence  of 
tides. 

Case  sent  bock  to  the  Commissioners  to  inquire  by 
further  evidence  whether  any  part  of  a  weir  woe 
above  low  water  mark  of  ordinary  spring  tides,  or 
whether  it  was  below  low  water  mark. 

Brewster,  Q.C.,  on  behalf  of  the  appellant,  moved  to 
have  the  caa*  sent  back  to  the  Commissioners  of 
Fisheries,  to  inquire  by  further  evidence  whether  any  pari 
of  the  Parcruadh  weir  was  above  the  low  water  mark. 
It  will  be  seen  that  on  a  former  occasion  (vid.  ante,  voL 
10,  p.  392)  the  Court  decided  that  as  the  whole  fishing 
gear  of  this  weir  was  situated  below  low -water  mark, 
the  weir  should  ba  abated.  The  finding  of  the  Commis- 
sioners as  to  the  position  of  the  weir  was,  it  appeared* 
based  upon  the  evidence  of  one  witness,  whose  oppof- 
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tunities  of  observation  Ltd  been  limited  to  one  occa- 
sion. Affidavits  were  now  made  by  persona  living  on 
the  coast  in  the  neighbourhood  of  the  weir,  stating 
that  it  was  very  difficult  to  ascertain  the  limits  of 
low-water  at  ordinary  tides,  that  the  storms  in  the 
Atlantic  had  a  great  effect  upon  them,  and  that 
it  would  be  necessary  to  have  more  observations  made 
as  to  the  tides  in  this  locality.  Counsel  referred  to  a 
case  of  Attorney- General  ▼.  Hickson,  pending  in 
Chancery,  where  the  Lord  Chancellor  had  directed  a 
aeries  of  observations  to  be  made  to  ascertain  what 
was  the  limit  of  low-water  mark. 

Tandy  followed  on  the  same  side. 

There  was  no  appearance  for  the  respondent. 

Thx  Court  made  the  order  sought. 


Chxsnit  v.  O'Neill.— April. 
Trespass — Damage* — Evidence — New  trial  motion. 

In  an  action  for  trespass  committed  by  sheep  of  the 
defendant  upon  mountain  land  belonging  to  the 
plaintiff,  the  judge  directed  the  jury  that  they  should 
only  give  damages  for  the  actual  amount  of  injury 
done.  The  jury  gave  £10.  The  Court,  although 
the  sum  was  greater  than  the  injury  done  could 
possibly  have  amounted  to,  refused  to  set  aside  the 
verdict  on  the  ground  of  the  damages  being  ex- 
cessive. 

Certain  sheep  of  the  defendant  having  trespassed  upon 
lands  of  the  plaintiff,  plaintiff1  s  herd  was  driving 
them  to  pound,  and  on  his  way  met  the  defendants 
son.  In  a  conversation  between  them,  the  defen- 
dants son  used  some  expressions  tending,  if  admis- 
sible, to  shew  that  the  trespass  was  unlfuL  A  short 
time  subsequently  defendants  son  drove  away  the 
sheep.  An  action  of  tresspass  having  been 
brought,  the  above  conversation  was,  on  the  trial, 
offered  in  evidence  by  the  plaintiff,  and  objected  to 
by  the  defendant.  The  evidence  having  been  ad- 
mitted by  the  judge,  the  jury  found  for  the  defen- 
dant with  £10  damages.  lie  Court  refused  to  set 
the  verdict  aside,  on  the  ground  of  the  reception  of 
illegal  evidence, 

Quare — Has  the  rule  that  the  Court  will  not  grant  a 
new  trial  on  the  ground  of  the  verdict  being  against 
evidence,  where  the  verdict  is  under  £20,  been 
altered  by  the  Common  Law  Procedure  Acts  oj 
1853  and  1856? 

This  was  a  motion  to  show  cause  against  a  conditional 
order  for  a  new  trial  obtained  by  the  defendant  on  the 
4th  November,  on  the  grounds  of  the  reception  of 
illegal  evidence,  and  also  of  the  damages  being  exces- 
sive. The  summons  and  plaint,  which  was  tested  the 
19th  June,  1865,  complained  that  the  defendant,  on 
the  1st  Jane,  1865,  and  on  divers  other  days  between 
that  day  and  the  commencement  of  the  suit,  broke 
and  entered  certain  lands  of  the  plaintiff  at  Ballagha 
neery,  in  the  parish  of  Eilkeel  and  County  of  Down, 
and  depastured  the  same  with  cattle  and  sheep,  to  the 


plaintiff's  damage  of  £100.    To  this  the  defendant 
pleaded  that  at  the  time  of  the  alleged  trespasses  he 
was  possessed  of  certain  lands  adjoining  the  said  lands 
of  the  plaintiff;  and  the  plaintiff  and  all  others  the  te- 
nants and  occupiers  of  the  said  lands  of  the  plaintiff 
then  and  at  all  times  of  right  ought  to  hare  main* 
tained  and  repaired  the  fences  between  the  said  lands 
of  the  defendant  and  the  said  lands  of  the  plaintiff,  so 
as  to  prevent  cattle  and  sheep  lawfully  being  and  de- 
pasturing on  their  lands  respectively  from  escaping 
out  of  the  one  lands  into  the  other  of  them  through 
want  or  defects  of  the  said  fences,  and  because  said 
fences,  at  the  time  of  the  alleged  trespasses,  were  rain* 
ous  and  in  decay  for  want  of  repair  thereof,  the  said 
cattle  then  lawfully  being  and  depasturing  on  the  said 
lands  of  the  defendant,  escaped  out  of  the  said  lands 
of  the  defendant  into  the  said  lands  of  the  plaintiff 
which  were  the  alleged  trespasses.     The  issue  was 
whether  this  defence  was  true  in  substance  and  in 
fact.      At  the  trial  before  Hayes,  J.  at  the  Summer 
Assises  of  1865  for  the  County  of  Antrim,  it  appeared 
that  the  plaintiff  Major-Goneral  Chesney,  had  pur- 
chased in  1853  in  the  Incumbered  Estates  Court  the 
lands  of  Ballaghaneery,  comprising,  along  with  cer- 
tain arable  lands,  the  mountain  land  on  which  the 
alleged  trespass  was  committed;  that  said  mountain 
land  formed  part  of  the  Monrne  Mountains,  and  waa 
not  separated  from  the  mountain  lands  on  either  aids 
by  any  fence.    It  further  appeared  that  the  mountain 
lands  on  the  south  and  west  of  plaintiff's  mountain 
land  belonged  to  the  trustees  of  the  Earl  of  Kilmorey, 
and  that  the  defendant  was  their  tenant  of  part  of  the 
said  mountain,  and  that  the  mountain  land  to  the 
north  of  said  mountain  belonged  to  a  Mrs.  M'Creight 
On  the  part  of  the  defendant  (who  began)  it  waa 
urged  that  though  it  was  true  that  some  sheep  of  the 
defendant  had  escaped  upon  the  plaintiff's  land  on  the 
1st  June,  yet  that  this  arose  from  the  want  of  fences 
between  the  lands  of  the  defendant  and  of  the  plain- 
tiff which  adjoined  each  other,  and  that  efforts  had 
been  ineffectually  made  to  induce  the  plaintiff  to  join 
in  contracting  such  fences.      A  considerable  corre- 
spondence between  the  plaintiff  and  the  trustees  of 
Lord  Kilmorey's  estate,  (he  defendant's  landlords,  on 
the  subject  of  erecting  fences,  was  read.     This  cor- 
respondence commenced  in  1861,  and  was  continued 
down  to  1863.     From  it  it  appeared  that  Major- Ge- 
neral Chesney  constantly  complained  of  the  trespasses 
from  time  to  time  committed  on  his  land  by  O'Neill's 
sheep;  that  the  trustees  were  willing  to  join  with  him 
in  constructing  a  fence  between  the  portions  of  moun- 
tain belonging  to  them  respectively  at  their  joint  ex- 
pense; that  the  plaintiff  insisted  that  this  would  be 
useless  to  prevent  trespass,  and  that  his  share  of  the 
expense,  which  would  amount  to  £150,  would  be 
spent  in  vain,  unless  what  he  insisted  upon  should  be 
done,  namely,  that  the  fence  to  the  north  should  be 
continued  by  the  trustees  at  their  own  expense  to  a 
point  called  "  the  great  Cairn  '*  at  some  distance  in 
the  Monrne  Mountains,  so  as  to  prevent  any  trespass 
being  committed  on  the  plaintiff's  mountain  by  cattle 
escaping  from  the  mountain  of  the  trustees  or  their 
tenant,  and  getting  round  to  the  plaintiff's  mountain 
by  way  of  the  mountain  lands  of  Mrs.  M'Creight.  To 
this  the  trustees  did  not  accede.    It  further  appeared 
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in  evidence  that  the  plaintiff  had  summoned  the  de- 
fendant in  August,  1863,  before  the  Petty  Sessions 
Court  of  Kilkeel  for  certain  trespasses  committed  by 
his  sheep  in  that  month,  and  that  the  magistrates  had 
dismissed  the  complaint  without  prejudice,  it  having 
been  proved  that  the  defendant  had  gone  to  the  plain- 
tiff;  and  offered  to  bear  one  half  the  expense  of  mak- 
ing a  fence  between  the  respective  mountains.   It  also 
appeared  that  in  October,  1863,  the  plaintiff  processed 
the  defendant  before  the  Chairman  of  the  County  of 
Down  for  trespass  on  the  said  mountain,  when  the 
said  Chairman  pronounced  a  decree  for  sixpence  da- 
mages.    On  the  6th  June  last,  the  plaintiff  again 
summoned  the  defendant  before  the  Kilkeel  Petty  Sea 
sions  for  alleged  trespass  on  the  1st  June  (the  subject 
of  the  present  action),  and  that  case  on  the  appli- 
cation of  the  defendant  was  adjourned  to  the  next 
court  day  on  account  of  the  absence  of  Mr.  Henry, 
the  agent  of  Lord  Kilmorey's  trustees,  whereupon  the 
plaintiff  commenced  the  present  action.      The  defen- 
dant was  produced  at  the  trial,  and  expressly  denied 
that  the  trespass  of  his  sheep  was  in  any  respect  wil- 
ful or  intentional  on  his  part.      He  was  not  cross- 
examined  as  to  his  son  or  any  acts  of  his.  The  plain- 
tiff's counsel  then  stated  the  plaintiff's  case,  and  de- 
manded substantial  damages  for  what  he  represented 
as  a  wilful  and  intentional  act  of  trespass  on  the  part 
of  the  defendant.     The  plaintiff  being  examined,  ad- 
mitted that  the  entire  mountain  portion  of  his  property 
was  set  for  £30  a  year  when  he  purchased,  and  for 
some  time  afterwards.     The  only  other  witness  called 
for  the  plaintiff  was  one  Michael  M'Cartan,  who  had 
acted  as  his  herd  in  the  month  of  June  last.     This 
witness  stated  that  on  the  1st  June  last  he  saw  some 
sheep  and  cattle  on  the  plaintiff's  mountain;  that 
there   were  sixty-two  sheep  there  belonging  to  the 
defendant  which  witness  collected  and  drove  down 
the    road  to  take  them  to  pound,  along  with  the 
cattle  which  did  not  belong  to  the  defendant;  that  he 
on  his  way  met  young  Hugh  O'Neill,  the  son  of  the 
defendant,  part  of  whose  occupation  was  to  look  after 
his  father's  sheep,  but  whom  he  had  not  seen  that 
morning  before.      Young  O'Neill  was  then  leading  a 
horse  which  was  drawing  sea-rack  in  a  cart  along  the 
road.      Plaintiff's  counsel  then  proposed  to  examine 
M*Cartanasto  a  conversation  which  he  alleged  he 
had  on  that  occasion  with  young  O'NeilL      Counsel 
for  the  defendant  objected  to  this  Conversation  being 
admitted  in  evidence,  bat  the  learned  judge  received 
it  subject  to  objection.     M'Cartan  then  stated  that  he 
asked  young  O'Neill  to  come  and  look  if  any  of  the 
sheep  were  his  father's;  that  he  replied  that  it  was 
not  sheep  he  was  looking  after,  that  he  was  employed 
in  drawing  rack.     M'Cartan  replied  that  some  of  the 
sheep  were  his,  yonng  O'Neill's,  father's,  for  one  had 
the  initials  of  his  father's  name  branded  upon  it.   The 
witness  further  stated  that  he  then  proceeded  to  drive 
the  sheep  towards  the  pound  according  te  his  instruc- 
tions, and  that  young  O'Neill  crossed  him  again  at  the 
lane  leading  to  his  father's  horse  driving  the  cart  of 
rack,  and  demanded  sixty-two  of  the  sheep;  witness 
then  stated  that  he  said  to  young  O'Neill  that  he, 
O'Neill*  knew  that  he,  witness,  wns  employed  to  watch 
the  mountain,  and  he,  witness,  asked  him  were  they 
going  to  pay  the  trespass,  when  young  O'Neill  said 


"No,1*  and  added,  M  Yon  know  you  tried  this  before, 
and  you  know  what  you  made  of  it."      All  this  con- 
versation was  objected  to  on  behalf  of  the  defendant, 
but  was  received  by  the  judge  subject  to  objection. 
Witness  was  then  asked  had  he  seen  young  O'Neill 
driving  sheep  on  the  plaintiff's  mountain,  and  witness 
said  he  had  seen  him  doing  so  about  a  fortnight  since* 
Counsel  for  the  defendant  objected  to  this  evidence,  at 
the  alleged  act  deposed  to  had  occurred  after  action 
brought,  but  the  learned  judge  received  the  evidence. 
No  evidence  was  given  of  any  damage  having  resulted 
to  the  plaintiff  from  the  alleged  trespass,  the  subject- 
matter  of  the  action,  nor  was  it  shown  or  attempted 
to  be  shown  how  or  when  the  sheep  had  escaped,  or 
come  upon  the  plaintiff's  mountain.      The  learned 
judge  was  called  upon,  on  behalf  of  the  plaintiff;  to 
tell  the  jury  that  there  was  evidence  to  show  that  the 
acts  of  trespass  were  intentional  and  wilful;  he  then 
read  over  to  them  the  evidence  of  M'Cartan  which 
had  been  objected  to,  but  he  expressly  told  the  jury 
that  they  ought  only  to  give  the  plaintiff  compensation 
for  the  damage  which  he  had  sustained.      The  jury 
found  for  the  plaintiff  with  £10  damages,  which  the 
learned  judge  in  his  report,  stated  he  thought  high. 
A  conditional  order  for  a  new  trial  having  been  ob- 
tained by  the  defendant  as  above  stated,  causo  was 
now  shown  against  it  on  behalf  of  the  plaintiff.     It 
was  admitted  that  the  action  was  really  and  in  fact 
defended  by  the  trustees  of  Lord  Kilmorey. 

Harrison,  Q.O.  and  Jackson,  in  support  of  the  con- 
ditional order. — The  damages  here  were  excessive. 
The  sheep  could  not  have  consumed  £10  worth  of 
grass  while  on  the  plaintiff's  mountain.  The  evidence 
of  the  conversation  between  M'Cartan  and  young 
O'Neill  was  by  no  means  admissible,  and  it  certainly 
influenced  the  jury. — 1st  Taylor  on  Evidence,  par. 
534,  539;  Fairlie  v.  Hastings  (10  Ves.  123); 
Langhorne  v.  AUnutl  (4  Taunt.  513);  Pools  r. 
Whitcombe  (3  Fost.  &  Finl.  70)  Mayne  on  Damages, 
345;  Great  Western  Railway  Co.  v.  Willis  (34  L. 
J.  M.  s.  C.  P.  195);  Starkie  on  Evidence,  p.  806; 
Pearson  v.  Lemaitre  (5  M  &  Gr.  700);  Finnerty  r. 
Tipper  (2  Oampb.  72);  Oarth  v.  Howard  (  8Bingh. 
451). 

Ferguson,  Q.C.,  and  Falkiner,  contra. — There  was 
no  obligation  on  the  plaintiff  to  join  in  building  the  wall, 
and  if  the  defendant  allowed  his  sheep  to  escape,  he 
must  bear  the  consequences — Singleton  v.  William- 
son (31  L.J.  Exch.  17);  Addison  on  Wrongs,  463. 
The  whole  question  was  legitimately  before  the  jury 
for  the  purpose  of  damages.  Where  intention  is  in- 
volved, the  jury  is  to  decide  ex  antscedentibus  et  con- 
sequentibus. — Mortimer  v.  M*CaUan  (6  M.  &  W.  69); 
Harris  v.  Dignum  (39  L.  J.  Exch.  23);  Milne 
r.  Leisler  (31  L.  J.  Exch.  257;  s.  c.  7  H.  &  N. 
786);  Merest  v.  Harvey  (5  Taunt.  442).  The  judge 
has  not  stated  that  he  is  dissatisfied  with  the  verdict. 
—Irwin  v.  Callwell  (12  Ir.  C.  L.  F.  144).  The  rule 
formerly  was  not  to  disturb  verdicts  for  less  than  £20. 
That  rule  has  not  been  abolished  by  the  Common  Law 
Procedure  Act.  Hawkins  v.  Alder  (18  C.  B.  640). 
Lefrot,  O.J. — We  are  all  of  opinion  not  to  disturb 
this  verdict.  A  vast  number  of  topics  have  been  in- 
troduced, with  respect  to  the  relevancy  of  which  ob- 
servations might  be  made;  but  it  is  unnecessary  to> 
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e&ttta  and  keep  them  from  their  neighbours'  ground. 
Therefore,  with  respect  to  the  liability  of  the  party 
hero,  there  could  be  no  doubt,  for  the  evidence  is 
beyond  all  question  that  some  of  the  sheep  of  the  de- 
fendant had  been  found  and  taken  on  the  land  of  the 
plaintiff.  The  consequence  of  that  was  that  the 
liability  to  damages  arose,  and  one  question  is  whether 
the  damages  given  for  the  trespass  were  excessive. 
The  direction  of  the  learned  judge  to  the  jury  was 
as  correct  as  could  possibly  be,  for  he  told  them  that 
♦hey  should  take  into  consideration  only  the  amount  of 
the  damage,  the  exact  amount  of  the  damage  thai  really 
the  party  suffered  by  this  trespass.  We  must  take  for 
granted,  therefore,  that  the  jury  followed  this  direction, 
and  that  they  estimated  what,  on  the.  evidence  before 
them,  appeared  to  be  the  damage,and  there  is  nothing  to 
ahow  that  £10  was  not  the  amount  of  the  injury,  or 
that  it  was  in  excess  over  the  amount  of  the  injury. 
We  have  no  means  of  measuring  that  excess,  and  on 
the  contrary,  we  must  presume  that  the  jury  followed 
the  directions  of  the  judge,  and  told  them  to  give 
tjie  amount  of  the  actual  damage  aud  no  more.  We 
will  not  take  on  ourselves  to  measure  what  damages 
ought  to  have  been  given.  If  it  appear  from  the 
circumstances  of  the  case  as  it  has  done  on  some  oc- 
casions, that  the  damages  were  excessive  on  the  face 
0/  them,  I  think  wo  would  interfere,  but  there  is 
nothing  of  the  sort  here.  Then  with  respect  to  the 
other  objection,  the  admission  of  illegal  evidence, 
the  illegal  evidence  is  alleged  to  be  the  examination 
of  the  herd  who  was  not  merely  in  charge  on  that 
occasion,  but  was  in  the  habit  of  herding  these  sheep, 
and  he  was  driving  them  to  avoid  their  being  put  into 
pound.  He  was  doing  his  duty  to  bis  master  in  in- 
terfering to  prevent  the  sheep  being  impounded  for 
trespass  on  other  persons'  land.  He  was  asked  about 
the  sheep,  and  he  said  at  once  that  they  were  his 
master's  sheep.  He  was  competent  to  do  that:  he 
accompanied  it  by  some  taunting  observation  of  his 
own,  but  that  can  in  no  way  affect  the  case.  The 
very  amount  of  the  damages  shews  that  that  obser- 
vation, whatever  the  value  of  it,  could  not  by  pos- 
sibility have  influenced  the  minds  of  the  jury,  to 
have  visited  the  owner  of  the  sheep  with  any  excess 
beyond  what  was  reasonable.  Upon  the  whole,  there- 
fore, I  have  not  the  slightest  doubt  that  the  verdict 
should  not  be  disturbed;  that  it  would  be  a  most  mis- 
chievous proceeding  to  do  so  where  there  is  nothing  ex- 
travagant in  the  amount  of  damages,  but  on  the  con- 
trary.   If  we  were  to  hunt  for  all  the  cases  in  which 


by  no  means  come  to  an  assessment  of  damages  that 
would  enable  us  through  that  ground  to  say 'that  the 
damages  were  excessive  or  extravagant.  On  the  whole, 
therefore,  I  am  of  opinion  that  the  verdict  should  stand. 
O'Brien,  J. — I  concur  with  the  opinion  expressed 
by  my  Lord  Chief  Justice,  though  I  most  confess 
that  at  one  time  I  had  some  donbt  on  the  natter. 
The  two  questions  as  to  the  admissibility  of  the  evi- 
dence and  as  to  the  excess  of  the  damages  are  in 
some  respects  connected,  as  the  only  ground  of  ob- 
jecting to  the  evidence  is  that  it  influenced  the  jury 
as  to  damages.    We  are  not  oa  a  bill  of  exceptions, 
but  on  a  new  trial  motion,  and  the  Court  must  always 
consider  how  for  the  evidence  is  material,  or  affected 
the  verdict,  so  that  here  the  two  questions  are  in 
some  respects  connected.    Now,  I  would  not  concur 
in  the  view  that  the  damages  should  be  confined  to 
actual  compensation  in  money  for  the  injury  done, 
because  in  actions  of  trespass  the  jury  should  consider 
the  circumstances  under  which  the  trespasses  are  com- 
mitted* and  certainly  on  the  correspondence,  without 
going  into  the  question  who  was  right  or  wrong,  but 
on  the  correspondence  it  is  manifest  there  waa  suffi- 
cient evidence  for  the  jury  to  conclude  that  the  tres- 
pass waa  done*  as  the  counsel  for  the  plaintiff  called 
on  the  judge  to  leave  to  the  jury,  wilfully  and  inten- 
tionally, and  the  object  was  manifestly  to  force  Gene- 
ral Chesney  to  an  arrangement  as  to  the  boundary 
between  the  two  properties.    The  judge  told  ten 
jury  that  they  were  to  estimate  the  amount  of  the 
damages  by  pecuniary  compensation.    The  jury  do 
not  seem  to  have  done  that,  for  the  sixty-two  sheep 
trespassing  on  the  land  for  a  couple  of  hours  could 
not  amount  to  £10,  but  I  think  the  jury  were  entitled 
to  take  into  consideration  the  circumstances  and  the 
previous  acts  of  the  parties  to  shew  that  it  waa  done 
for  another  purpose,  and  to  attain  another  object. 
That  being  so,  we  are  asked  to  set  aside  the  verdict 
on  the  ground   of   the  damages  being    excessive* 
Before  the  Common  Law  Procedure  Act  it  was  a 
rule  not  to  send  back  a  case  where  the  damages  were 
so  small,  because  the  party  obtaining  the  verdict  had 
to  pay  the  costs  of  the  first  trial.     I  doubt  if  that 
rule  is  altered  now,  and  that  is  the  opinion  which  I 
recollect  entertaining  when  the  conditional  order  was 
obtained.     It  occurred  to  me,  and  it  was  suggested 
by  Mr.  Harrison,  that  that  is  altered  by  the  Common 
Law  Procedure  Act,  which  according  to  the  amount 
of  the  verdict  either  deprives  the  plaintiff  altogether 
of  costs,  or  entitles  him  only  to  half  costs.    But  is 
it  so  clear  that  this  is  a  case  which  would  come 
within  the  provisions  of  the   Act  of  either  1853  or 
1856?     First,  is  it  not  perhaps  an  action  brought 
to  try  a  right  more  extensive  than  the  sum  required? 
The  defendant  relied  on  thb  that  he  was  justified  in 
the  trespass  because  General  Chesney  had  failed  to 
keep  up  the  fence.     That  was  the  ground  on  which 
he  rested  his  defence,  and  which  he  failed  to  establish ; 
so,  it  would  be  by  no  means  clear  that  if  the  verdict 
was  under  £5  the  section  would  apply.    Even  if  the 
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parties  Hved  within  (fee  same  drfl  Mil  jurisdiction,  I 
am  by  no  means  satisfied  that  the  judge  would  not 
eertijt, '  having  regard  to  the  controversy1  between  the 
parties,  and  the  length  of  time  thai  it  lasted,  so  that, 
even  if  we  were  to  consider  the  old  practice  altered, 
we  would  not  necessarily  depart  from  the  old  role  of  the 
Gourt,  ofnotsendingbackthe  case  to  anew  trial.  Well, 
now,  the  damages  themselves  do  not  seem  to  be  ex- 
cessive in  amount.  Bat,  now,  as  to  the  evidence  that 
has  been  objected  to.  This  boy  was,  undoubtedly,  the 
herd  of  the  defendant.  The  man  was  driving  the 
sheep,  and  he  asked  him  to  point  out  his  father's, 
and  the  boy  came  back  and  selected  the  defendant's 
sheep,  and  the  plaintiff's  herd  asked  him  was  he 
going  to  pay  for  trespass.  Was  that  not  a  proper 
question?  Was  it  n6t  part  of  the  transaction,  and 
was  not  the  answer  likewise  so?  The  answer  was 
impertinent  and  taunting.  If  it  was  put  on  the 
ground  that  the  defendant  was  bound  to  pay  damages 
for  that,  I  would  not  go  the  length  of  saying  that  the 
damages  ought  to  be  increased  for  that,  but  that 
does  not  affect  the  admissibility  of  the'  evidence, 
because  the  answer  of  the  boy  came  tn  answer  to  a 
question  properly  put.  But  did  it  so  affect  the  jury? 
It  struck*  me  at  first  that  the  counsel  might  have 
called  on  the  judge  to  direct  the  jury  that  they  were 
not  to  increase  the  damages  on  account  of  that  answer 
of  the  son  of  the  defendant.  The  counsel  for  the 
defendant  did  not  ask  that,  but  on  thp  contrary,  I 
Ind  that  Mr.  Harrison  states  that  the  judge  told  the 
jury  that  tLey  were  not.  So  here  I  have  the  evi- 
dence admitted;  but  the  judge  tells  the  jury  that 
they  are  not  to  increase  the  damages  on  account  of 
it.  I  am  not,  therefore,  to  come  to  the  conclusion  that 
they  did  so,  especially  when  on  the  whole  of  tbe  case 
there  was  ample  matter  to  justify  the  jury  in  giving 
the  damages  which  they  did.  If  the  act  was  done 
by  the  son  it  is  difficult  to  say  that  it  was  not  evi- 
dence. I  do  not  think  on  the  face  of  tbe  report  that 
the  damages  were  excessive. 
FrrzQKkALD,  J.  concurred. 

pause  fhsum  allowed  with  cost*. 
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Reported  by  J.  FMd  Johnston,  Eiq.,  Barrteter.at.Law. 

Qotjy.  zax  B*lfa0t  £  Co,  Down  Rwwat  Co. 
April* 

Setting  aside  defences. 

To  an  action  brought  by  the  plaintiff  to  recover  the 
amount  of  a  dividend  upon  certain  preference  shares 
in  Its  defendant?  railway,  the  defendants  pleaded, 
that '  "pursuant  to  the  powers  in  that  behalf  "given 
them  by  tfie  said  Act  of  1858  they  issued  pie  said 
JE  prtference  shares,  upon '  the' terms  that  no  rffoi- 
jfefta?  thereon  should  be1  declared  by  Me  defendants, 
ir  'paid  by  them  out  of  the  profits  of  said  railway , 


unless  where  said  profits  exceeded  the  amount  suffi- 
cient to  pay  all  dividends  and  arrears  of  dividends 
for  the  time  being  on  said  A,  B.  and  V preferenik 
shares;  and  that  the  profits  never  exceeded  tfik 
amount  sufficient,7*  $c  The  Court  refused  an  ajh- 
plication  by  the  plaintiff  that  this  plea  should  be  set 
aside  or  amended.  f 

Thx  first  count  of  the  summons  and  plaint  complained 
thai  by  the  Belfast  and  County  Down  Railway  Act, 
1846,  a  company  was  incorporated  by  {he  name  of 
the  Belfast  and  County  Down  Railway  Company: 
and  thereby  the  said  company  were   authorized   ti 
raise  a  capital  of  £500,000,  divided  into  10, 000 
shares  of  £^0  each.    And  by  tbe  Belfast  aqd  County 
Down  Railway  Act,  1855,  after  reciting  that  the  said 
company  had  in  fact  issued  7850  shares,  of  which! 
2996  had  been  forfeited  for  non-payment  of-  calls,  the 
said  original  company  was  dissolved  and  a  new  com- 
pany was  incorporated,  by  the  name  of  the  Belfast 
and  County  Down  Railway  Company,  Deing  the  de- 
fendants in  this  action.     And  it  was  enacted  (by  sec^ 
15)   that  the  capital  of   the   company   should   t# 
£500,000,  and  tbat  it  should  be  lawful  for  the  com- 
pany to  create  and  issue  new  snares,  and  also  to  issue 
shares  in  the  stead  of  those  so  forfeited  as  aforesaid, 
but  so  that  the  whole  nominal  amount  of  the  capital 
of  the  company  in  shares  should  not  exceed  £500,000: 
and  the  shares  so  to  be  created  and  issued  should  bp 
entitled  to  a  fixed  annual  dividend  at  the  rate  of  £3 
per  cent,  per  annum  upon  tbe  sums  for  the  time  beiui 
paid  up  thereon,  provided  there  should  be  no  arrear 
of  calls  upon  such  shares,  such  dividend  being  from 
time  to  time  paid  in  preference  to  the  payment  of  di- 
vidends on  the  existing  shares  of  the  company.    And 
further  (by  sec.  1 6),  that  the  shares  so  to  be  issued 
and  created  should  be  of  such  amount  as  would  con- 
veniently allow  the  same  to  be  apportioned  among 
the  shareholders  of  the  company,  and  should  be  con- 
sidered as  part  of  the  general  capital  of  the  company. 
And  further  (by  sec.  17),  that  the  shares  so  to  pe 
created  or  issued  should,  in  the  first  instance,  be  of- 
fered to  the  persons  who  had  then  already  subscribed 
for  the  same  and  paid  the  deposit  thereon ;  and  any 
shares  not  so  disposed  of  should  be  offered  to  the  ex- 
isting shareholders  of  the  company  other  than  those 
who' had  so  subscribed  in  proportion  to  tbe  number 
of  shares  held  by  such  existing  shareholders;  and 
spch  offer  should  be  made  by  letter,  under  tbe  hand 
of  the  secretary,  given1  to  each  such  shareholder,  or  sent 
bj  post,  addressed  to  him  according  to  his  address  jo  the 
shareholders'  address  book,  or  left'  at  his  usual  place 
of  abode;  and  if  any  such  shareholder  sihoild  fail,  for 
one  month  after  such  offer,  to  accept  tjie  sai<J  shares 
and  pay  the'  instalments  called  for  fn  respect  thereof, 
it  should  be  lawful  for  the 'company  to  dispose  of  the 
same  shares  in  the  manner  they  should  deem  most  ad- 
vantageous for  tbe  company.     And  the  plaintiff  fur- 
ther daith  tbat  after  the  passing  of  tjie  said  lasi-  men- 
tioned' Act  the  defendants1  dift  issue  new  or  preference 
shares  to  the  number  of  aftfel,  and1' of  the  nominal 
amount  of  £56  each;  and  that  "Ay  the  Belfast  and 
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go  into  those  observations  with  a  view  to  give  a  tea* 
•on  for  the  decision  we  have  come  to.  A  good  deal 
was  said  with  respect  to  the  hardship  of  the  party 
.  not  agreeing  to  a  party  wall  between  the  several  lands  of 
the  plaintiff,  and  of  those  that  are  virtually  the  defen- 
dants- It  appears  that  the  trustees  of  Lord  Kilmo- 
rey  were  realty  the  persons  defending  this  action. 
Bat  with  respect  to  the  law  as  to  lands  adjoining 
each  other,  the  law  is  perfectly  clear.  If  the  parties 
can  come  to  an  agreement  for  a  common  boundary  be- 
tween them  all  is  well,  bnt  if  they  are  so  obstinate  that 
neither  will  agree  with  his  neighbours  or  make  a  bound- 
ary himself,  it  will  come  to  this  that  if  they  do  not  choose 
•  to  defend  their  lands  either  mutually  or  each  for  him- 
self, they  must,  at  their  peril,  take  care  of  their 
tattle  and  keep  them  from  their  neighbours'  ground. 
Therefore,  with  respect  to  the  liability  of  the  party 
here,  there  could  be  no  doubt,  for  the  evidence  is 
beyond  all  question  that  some  of  the  sheep  of  the  de- 
fendant had  been  found  and  taken  on  the  land  of  the 
plaintiff.  The  consequence  of  that  was  that  the 
liability  to  damages  arose,  and  one  question  is  whether 
the  dainages  given  for  the  trespass  were  excessive. 
The.  direction  of  the  learned  judge  to  the  jury  was 
US  correct  as  could  possibly  be,  for  he  told  them  that 
they  should  take  into  consideration  only  the  amount  of 
the  damage,  the  exact  amonnt  of  the  damage  that  really 
the  party  suffered  by  this  trespass.  We  must  take  for 
granted,  therefore,  that  the  jury  followed  this  direction, 
and  that  they  estimated  what,  on  the  evidence  before 
them,  appeared  to  be  the  damage,and  there  is  nothing  to 
ahow  that.  £10  was  not  the  amount  of  the  injury,  or 
that  it  was  in  excess  over  the  amount  of  the  injury. 
We  have  no  means  of  measuring  that  excess,  and  on 
the  contrary,  we  mast  presume  that  the  jury  followed 
the  directions  of  the  judge,  aud  told  them  to  give 
t?ie  amount  of  the  actual  damage  aud  no  more.  We 
will  not  take  on  ourselves  to  measure  what  dainages 
ought  to  have  been  given.  If  it  appear  from  the 
circumstances  of  the  case  as  it  has  done  on  some  oc- 
casions, that  the  damages  were  excessive  on  the  face 
of  them,  I  think  we  would  interfere,  but  there  is 
nothing  of  the  sort  here.  Then  with  respect  to  the 
other  objection,  the  admission  of  illegal  evidence, 
the  illegal  evidence  is  alleged  to  be  the  examination 
of  the  herd  who  was  not  merely  in  charge  on  that 
occasion,  but  was  in  the  habit  of  herding  these  sheep, 
and  he  was  driving  them  to  avoid  their  being  put  into 
pound.  He  was  doing  his  duty  to  bis  master  in  in- 
terfering to  prevent  the  sheep  being  impounded  for 
trespass  on  other  persons9  land.  He  was  asked  about 
the  sheep,  and  he  said  at  once  that  they  were  his 
master's  sheep.  He  was  competent  to  do  that:  he 
accompanied  it  by  some  taunting  observation  of  bis 
own,  but  that  can  in  no  way  affect  the  case.  The 
very  amount  of  the  damages  shews  that  that  obser- 
vation, whatever  the  value  of  it,  could  not  by  pos- 
sibility have  influenced  the  minds  of  the  jury,  to 
have  visited  the  owner  of  the  sheep  with  any  excess 
beyond  what  was  reasonable.  Upon  the  whole,  there- 
fore, I  have  not  the  slightest  doubt  that  the  verdict 
should  not  be  disturbed ;  that  it  would  be  a  most  mis- 
chievous proceeding  to  do  so  where  there  U  nothing  ex- 
travagant in  the  amount  of  damages,  but  on  the  con- 
txary.    If  we  were  to  hunt  for  all  the  cases  in  which 


verdicts  have  been  set  aside  on  acseuat  of  the  exces- 
sive amount  of  the  damages,  I  do  not  think  wo 
would  find  one  set  aside  for  such  an  amount  as  that  in 
the  present  case.  It  is  true  that  the  damages  are  given 
to  carry  costs ;  but  that  alone  is  not  enough.  We  could 
by  no  means  come  to  an  assessment  of  damages  that 
would  enable  us  through  that  ground  to  say  'that  the 
damages  were  excessive  or  extravagant.  On  the  whole, 
therefore,  I  am  of  opinion  that  the  verdict  should  stand. 
O'Brien,  J. — I  concur  with  the  opinion  expressed 
by  my  Lord  Chief  Justice,  though  I  must  confess 
that  at  one  time  I  had  some  doubt  on  the  matter. 
The  two  questions  as  to  the  admissibility  of  the  evi- 
dence and  as  to  the  excess  of  the  damages  are  in 
some  respects  connected,  as  the  only  ground  of  ob- 
jecting to  the  evidence  is  that  it  influenced  the  jury 
as  to  damages.  We  are  not  on  a  bill  of  exceptions, 
but  on  a  new  trial  motion,  and  the  Court  must  always 
consider  how  far  the  evidence  is  material,  or  affected 
the  verdict,  so  that  here  the  two  questions  are  in 
some  respects  connected*  Now,  I  would  not  concur 
in  the  view  that  the  damages  should  be  confined  to 
actual  compensation  in  money  for  the  injury  done, 
because  in  actions  of  trespass  the  jury  should  consider 
the  circumstances  under  which  the  trespasses  are  com- 
mitted,, and  certainly  on  the  correspondence,  without 
going  into  the  question  who  was  right  or  wrong,  bit 
on  the  correspondence  it  is  manifest  there  was  sufi- 
cient  evidence  for  the  jury  to  conclude  that  the  tres- 
pass was  done,  as  the  counsel  for  the  plaintiff  called 
on  the  judge  to  leave  to  the  jury,  wilfully  and  inten- 
tionally, and  the  object  was  manifestly  to  force  Gene- 
ral Chesney  to  an  arrangement  as  to  the  bonndasy 
between  the  two  properties.  The  judge  told  the 
jury  that  they  were  to  estimate  the  amount  of  the 
damages  by  pecuniary  compensation.  The  jury  do 
not  seem  to  have  done  that,  for  the  sixty-two  sheep 
trespassing  on  the  land  for  a  couple  of  hours  could 
not  amount  to  £10,  but  I  think  the  jury  were  entitled 
to  take  into  consideration  the  circumstances  and  the 
previous  acts  of  the  parties  to  shew  that  it  was  done 
for  another  purpose,  and  to  attain  another  object 
That  being  so,  we  are  asked  to  set  aside  the  verdict 
on  the  ground  of  the  damages  being  excessive. 
Before  the  Common  Law  Procedure  Act  it  was  a 
rule  not  to  send  back  a  case  where  the  damages-were 
so  small,  because  the  party  obtaining  the  verdict  had 
to  pay  the  costs  of  the  first  trial  I  doubt  if  that 
rule  is  altered  now,  and  that  is  the  opinion  which  I 
recollect  entertaining  when  the  conditional  order  was 
obtained.  It  occurred  to  me,  and  it  was  suggested 
by  Mr.  Harrison,  that  that  is  altered  by  the  Common 
Law  Procedure  Act,  which  according  to  the  amonnt 
of  the  verdict  either  deprives  the  plaintiff  altogether 
of  costs,  or  entitles  him  only  to  half  costs.  But  is 
it  so  clear  that  this  is  a  case  which  would  come 
within  the  provisions  of  the  Act  of  either  1853  or 
1856?  First,  is  it  not  perhaps  an  action  brought 
to  try  a  right  more  extensive  than  the  sum  required? 
The  defendant  relied  on  this  that  he  was  justified  in 
the  trespass  because  General  Chesney  had  failed  to 
keep  up  the  fence.  That  was  the  ground  on  which 
he  rested  his  defence,  and  which  he  failed  to  establish; 
so,  it  would  be  by  no  meaos  clear  that  if  the  verdict 
was  under  £5  the  section  would  apply.    Even  if  the 
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parties  Hvei  wkHn  the  same  drfl  bill  jurisdiction,  I 
am  by  oo  means  satisfied  that  the  judge  would  not 
certify,  having  regard  to  the  controversy1  between  the 
parties,  and  the  length  of  time  thai  it  bated,  so  that, 
even  if  we  were  io  consider  the  old  practice  altered, 
we  would  not  necessarily  depart  from  the  old  role  of  the 
Gourt,  of  not  sending  back  the  case  to  a  new  trial.  Well, 
now,  the  damages  themselves  do  not  seem  to  be  ex- 
cessive in  amount.  But,  now,  as  to  the  evidence  that 
baa  been  objected  to.  This  boy  was,  undoubtedly,  the 
herd  of  the  defendant.  The  man  "was  driving  the 
sheep,  and  he  asked  him  to  point  out  his  father's, 
aad  the  boy  came  back  and  selected  the  defendant's 
sheep,  and  the  plaintiffs  herd  asked  him  was  he 
going  to  pay  for  trespass.  Was  that  not  a  proper 
question?  Was  it  n6t  part  of  the  transaction,  and 
*aa  not  the  answer  likewise  so?  The  answer  was 
impertinent  and  taunting.  If  it  was  put  on  the 
ground  that  the  defendaniwas  bound  to  pay  damages 
for  that,  I  would  not  go  the  length  of  saying  that  the 
damages  ought  to  be  increased  for  that,  but  that 
sloes  not  affect  the  admissibility  of  the  evidence, 
because  the  answer  of  the  boy  came  tn  answer  to  a 
question  properly  put.  But  did  it  so  affect  the  jury? 
It  struck'  me  at  first  that  the  counsel  might  have 
eaQed  on  the  judge  to  direct  the  jury  that  they  were 
not  to  increase  the  damages  on  account  of  that  answer 
of  the  son  of  the  defendant  The  counsel  for  the 
defendant  did  not  ask  that,  but  on  tip  contrary,  I 
find  that  Mr.  Harrison  states  that  the  judge  told  the 
jury  that  they  were  not.  So  here  I  have  the  evi- 
dence admitted;  but  the  judge  tells  the  jury  that 
they  are  not  to  increase  the  damages  on  account  of 
it.  I  am  not,  therefore,  to  come  to  the  conclusion  that 
they  did  so,  especially  when  on  the  whole  of  the  case 
there  was  ample  matter  to  justify  the  jury  in  giving 
the  damages  which  they  did.  If  the  act  was  done 
by  the  son  it  is  difficult  to  say  that  it  was  not  evi- 
dence. I  do  not  think  on  the  face  of  the  report  that 
the  damages  were  excessive. 
fYnQOE&ALDy  J.  concurred. 

paw  ehswn  allowed  with  costs. 


fisaivt  rf  GEommoa  jpitas* 

Reported  by  J.  FWU  Jobation,  Eiq.,  Burbtor.at.Law. 

Qogr  j;.  xb*  Bjlfajct  £  (Jo.  Down  Bs«.wat  Co. 
4priL 

Setting  aside  defences. 

To  an  action  brought  by  the  plaintiff  to  recover  the 
amount  of  a  dividend  upon  certain  preference  shares 
in  the  defendant?  railway,  the  defendants  pleaded, 
that  "pursuant  to  (he  powers  in  that  behalf  "given 
them  by  t fie  said  Act  of  1858  they  issued  the  said 
JE  preference  shires,  upon  the' pprms  that  no  divi- 
dend thereon  should  be1  declared  by  ihe  defendants, 
or  paid  by  them  out  of  the  profits  of  said  railway t 


unless  where  said  profits  exceeded  the  amount  suffi- 
cient to  pay  dtt  dividends  and  arrears  of  dividends 
for  the  time  being  on  said  A,  B.  and  C  preference 
shares;  and  that  the  profits  never  exceeded  tfie 
amount  sufficient?*  &c  2  he  Court  refused  an  ap- 
plication  by  the  plaintiff  that  this  plea  should  be  set 
aside  or  amended. 

The  first  count  of  the  summons  and  plaint  complained 
that  by  the  Belfast  and  County  Down  Railway  Act, 
1846,  a  company'  was  incorporated  by  the  name  of 
the  Belfast  and  County  Down  Railway  Company: 
and  thereby  the  said  company  were   authorized   to 
raise  a  capital  of  £500,000,   divided  into  lQ.OOOf 
shares  of  £60  each.    And  by  the  Belfast  aqd  County 
pown  Railway  Act,  1855,  after  reciting  that  the  said 
company  had  in  fact  issued  7850  shares,  of  whicjj 
29<J6  had  been  forfeited  for  non-payment  of-  calls,  the 
said  original  company  was  dissolved  and  a  new  corh- 
pany  was  incorporated,  by  the  name  of  the  belfait 
and  County  Down  Railway  Company,  being  the  de- 
fendants in  this  action.     And  it  was  enaicted  (by  sec.' 
16)   that   the  capital   of   the   company   should   t$ 
£500,000,  and  that  it  should  be  lawful  for  the  com- 
pany to  create  and  issue  new  snares,  and  also  to  issue 
shares  in  the  stead  of  those  so  forfeited  as  aforesaid, 
but  so  that  the  whole  nominal  amount  of  the  capital 
of  the  company  in  shares  should  not  exceed  £500,000: 
and' the  shares  so  to  be  created  and  issued  should  b£ 
entitled  to  a  fixed  annual  dividend  at  the  rate  of  £5 
per  cent,  per  annum  upon  the  sums  for  the  time  beiui 
paid  up  thereon,  provided  there  should  be  no  arrear 
of  calls  upon  such  shares,  such  dividend  being  from 
time  to  time  paid  in  preference  to  the  payment  of  di- 
vidends on  the  existing  shares  of  the  company.    And 
further  (by  sec.  16),  that  the  shares  so  to  be  issued 
and  created  should  be  of  such  amount  as  would  con* 
veniently  allow  the  same  to  be  apportioned  among 
the  shareholders  of  the  company,  and  should  be  con- 
sidered as  part  of  the  general  capital  of  the  company. 
And  further  (by  sec.  17),  that  the  shares  so  to  pe 
created  or  issued  should,  in  the  first  instance,  be  of- 
fered to  the  persons  who  had  then  already  subscribed 
for  the  same  and  paid  the  deposit  thereon ;  and  a  ay 
shares  not  so  disposed  of  should  be  offered  to  the  ex- 
isting shareholders  of  the  company  other  than  those 
who' had  so  subscribed  in  proportion  to  the  number 
of  shares  held  by  such  existing  shareholders;  and 
spch  offer  should  be  made  by  letter,  under  the  hand 
of  the  secretary,  given  to  each  such  shareholder,  or  sent 
by  po3t,  addressed  to  him  according  to  his  address  in  the 
shareholders9  address  book,  or  left'  at  his  Usual  place 
of  abode;  and  if  any  such  shareholder  qhoAld  fail,  for 
one  month  after  such  offer,  to  accept  the  sai(J  shares 
and  pay  the  instalments  called  for  &  respect  thereof, 
it  should  be  lawful  for  the  company  to  dispose  of  the 
same  shares  in  the  manner  they  should  deem  most  ad- 
vantageous for  the  company.     And  the  plaintiff  far- 
ther daitn  that  after  the  passing  of  tjie  said  last-men- 
tioned'Act  the  defendants1  dift  issue  new  or  preference 
shares  to  the  number  of  3&61,  and 'of  the  nominal 
amount  of  £50  each;  and  that'fy  the  Belfast  and 
County  Down  Railway  Act,  lg5S,'  after  tecjtin'g  that 
by  the  said  Act  of  i 855  the  defendants  were  autho- 
rised to' Issue  certain  new  shares  of  such  nominal 
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go  into  those  observation*  with  a  view  to  give  a  rca* 
too  for  the  decision  we  have  come  to.  A  good  deal 
was  said  with  respect  to  the  hardship  of  the  party 
.  not  agreeing  to  a  party  wall  between  the  several  lands  of 
the  plaintiff,  and  of  those  that  are  virtually  the  defen- 
dants. It  appears  that  the  trustees  of  Lord  Kilmo- 
rey  were  really  the  persons  defending  this  action. 
But  with  respect  to  the  law  as  to  lands  adjoining 
each  other,  the  law  is  perfectly  dear.  If  the  parties 
can  come  to  an  agreement  for  a  common  boundary  be- 
tween them  all  is  well,  bat  if  they  are  so  obstinate  that 
neither  will  agree  with  his  neighbours  or  make  a  bound- 
ary himself,  it  will  come  to  this  that  if  they  do  not  choose 
(o  defend  their  lands  either  mutually  or  each  for  him- 
self, they  must,  at  their  peril,  take  care  of  their 
tattle  and  keep  them  from  their  neighbours9  ground. 
Therefore,  with  respect  to  the  liability  of  the  party 
here,  there  could  be  no  doubt,  for  the  evidence  Is 
beyond  all  question  that  some  of  the  sheep  of  the  de- 
fendant had  been  found  and  taken  on  the  land  of  the 
plaintiff.  The  consequence  of  that  was  that  the 
liability  to  damages  arose,  and  one  question  is  whether 
the  damages  given  for  the  trespass  were  excessive. 
The.  direction  of  the  learned  judge  to  the  jury  was 
US  correct  as  could  possibly  be,  for  he  told  them  that 
they  should  take  into  consideration  only  the  amount  of 
the  damage,  the  exact  amount  of  the  damage  that  really 
the  party  suffered  by  this  trespass.  We  must  take  for 
granted,  therefore,  that  the  jury  followed  this  direction, 
and  that  they  estimated  what,  on  the  evidence  before 
them,  appeared  to  be  the  damage,and  there  is  nothing  to 
show  that  £10  was  not  the  amount  of  the  injury,  or 
that  it  was  in  excess  over  the  amount  of  the  injury. 
We  have  no  means  of  measuring  that  excess,  and  on 
the  contrary,  we  must  presume  that  the  jury  followed 
the  directions  of  the  judge,  and  told  them  to  give 
Ijie  amount  of  the  actual  damage  and  no  more.  We 
yill  not  take  on  ourselves  to  measure  what  damages 
ought  to  have  been  given.  If  it  appear  from  the 
circumstances  of  the  case  as  it  has  done  on  some  oc- 
casions, that  the  damages  were  excessive  on  the  face 
0/  them,  I  think  we  would  interfere*  but  there  is 
nothing  of  the  sort  here.  Then  with  respect  to  the 
other  objection,  the  admission  of  illegal  evidence, 
the  illegal  evidence  is  alleged  to  be  the  examination 
of  the  herd  who  was  not  merely  in  charge  on  that 
occasion,  but  was  in  the  habit  of  herding  these  sheep, 
and  he  was  driving  them  to  avoid  their  being  put  into 
pound.  He  was  doing  his  duty  to  bis  master  in  in- 
terfering to  prevent  the  sheep  being  impounded  for 
trespass  on  other  persons9  land.  He  was  asked  about 
the  sheep,  and  he  said  at  once  that  they  were  his 
master's  sheep.  He  was  competent  to  do  that:  he 
accompanied  it  by  some  taunting  observation  of  his 
own,  but  that  can  in  no  way  affect  the  case.  The 
very  amount  of  the  damages  shews  that  that  obser- 
vation, whatever  the  value  of  it,  could  not  by  pos- 
sibility have  influenced  the  minds  of  the  jury,  to 
have  visited  the  owner  of  the  sheep  with  any  excess 
beyond  what  was  reasonable.  Upon  the  whole,  there- 
fore, I  have  not  the  slightest  doubt  that  the  verdict 
should  not  be  disturbed;  that  it  would  be  a  most  mis- 
chievous proceeding  to  do  so  where  there  is  nothing  ex- 
travagant in  the  amount  of  damages,  but  on  the  con- 
trary.   If  we  were  to  hunt  for  all  the  cases  in  which 


verdicts  have  been  set  aside  on  acseuat  of  the  exces- 
sive amount  of  the  damages,  I  do  not  think  we 
would  find  one  set  aside  for  such  an  amount  as  that  In 
the  present  case.  It  is  true  that  the  damages  are  given 
to  carry  costs ;  but  that  alone  is  not  enough.  We  could 
by  no  means  come  to  au  assessment  of  damages  that 
would  enable  us  through  that  ground  to  say  'that  the 
damages  were  excessive  or  extravagant.  On  the  whole, 
therefore,  I  am  of  opinion  that  the  verdict  should  stand. 

O'Brien,  J I  concur  with  the  opinion  expressed 

by  my  Lord  Chief  Justice,  though  I  must  confess 
that  at  one  time  I  had  some  donbt  on  the  matter. 
The  two  questions  as  to  the  admissibility  of  the  evi- 
dence and  as  to  the  excess  of  the  damages  are  in 
some  respects  connected,  as  the  only  ground  of  ob- 
jecting to  the  evidence  is  that  it  influenced  the  jury 
as  to  damages.  We  are  not  on  a  bill  of  exceptions, 
but  on  a  new  trial  motion,  and  the  Court  must  always 
consider  how  for  the  evidence  is  material,  or  affected 
the  verdict,  so  that  here  the  two  questions  are  in 
some  respects  connected*  Now,  I  would  not  concur 
in  the  view  that  the  damages  should  be  confined  to 
actual  compensation  in  money  for  the  injury  dona, 
because  in  actions  of  trespass  the  jury  should  consider 
the  circumstances  under  whiob  the  trespasses  are  com- 
mitted, and  certainly  on  the  correspondence,  without 
going  into  the  qnestion  who  was  right  or  wrong,  but 
on  the  correspondence  it  is  manifest  there  was  snta- 
cient  evidence  for  the  jury  to  conclude  that  the  tres- 
pass waa  done,  as  the  counsel  for  the  plaintiff  called 
on  the  judge  to  leave  to  the  jury,  wilfully  and  inten- 
tionally, and  the  object  was  manifestly  to  force  Gene- 
ral Cbesney  to  an  arrangement  as  to  the  boundatj 
between  the  two  properties.  The  judge  told  the 
jury  that  they  were  to  estimate  the  amount  of  the 
damages  by  pecuniary  compensation.  The  jury  do 
not  seem  to  have  done  that,  for  the  sixty-two  sheep 
trespassing  on  the  land  for  a  couple  of  hours  could 
not  amount  to  £10,  but  I  think  the  jury  were  entitled 
to  take  into  consideration  the  circumstances  and  the 
previous  acts  of  the  parties  to  shew  that  it  waa  done 
for  another  purpose,  and  to  attain  another  ohjtd. 
That  being  so,  we  are  asked  to  set  aside  the  vexdkt 
on  the  ground  of  the  damages  being  excessive. 
Before  the  Common  Law  Procedure  Act  it  wan  a 
rule  not  to  send  back  a  case  where  the  damages-were 
so  small,  because  the  party  obtaining  the  verdict  had 
to  pay  the  costs  of  the  first  trial  I  doubt  if  that 
rule  is  altered  now,  and  that  is  the  opinion  which  I 
recollect  entertaining  when  the  conditional  order  was 
obtained.  It  occurred  to  me,  and  it  was  suggested 
by  Mr.  Harrison,  that  that  is  altered  by  the  Common 
Law  Procedure  Act,  which  according  to  the  amount 
of  the  verdict  either  deprives  the  plaintiff  altogether 
of  costs,  or  entitles  him  only  to  half  costs.  But  is 
it  so  clear  that  this  is  a  case  which  would  come 
within  the  provisions  of  the  Act  of  either  1853  or 
1856?  First,  is  it  not  perhaps  an  action  brought 
to  try  a  right  more  extensive  than  the  sum  required? 
The  defendant  relied  on  this  that  he  was  justified  in 
the  trespass  because  General  Chesney  had  failed  to 
keep  up  the  fence.  That  was  the  ground  on  which 
he  rested  his  defence,  and  which  he  failed  to  establish  ; 
so,  it  would  be  by  no  means  clear  that  if  the  verdict 
was  under  £5  the  section  would  apply.    Even  if  thej 
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parties  Hve*  wkMn  the  same  drfl  bill  jurisdiction,  I 
*  j  no  means  satisfied  that  the  jadge  would  not 
k'naving  regard  to  the  controversy  between  the 
ties^  and  the  length  of  time  thai  it  lasted,  so  that, 
even  if  we  were  to  consider  the  oM  practice  altered, 
we  would  not  necessarily  depart  from  the  old  rule  of  the 
(toort,  of  not  sending  back  the  case  to  anew  trial.  Well, 
now,  tee  damages  themselves  do  not  seem  to  be  ex- 
cessive in  amount.  But,  now,  as  to  the  evidence  that 
has  been  objected  to.  This  boy  was,  undoubtedly,  the 
herd  of  the  defendant.  The  man 'was  driving  the 
sheep,  and  he  asked  him  to  point  put  his  father's, 
and  the  boy  came  back  and  selected  the  defendant's 
sbeep,  and  the  plaintiff's  herd  asked  him  was  he 
going  to  pay  for  trespass.  Was  that  not  a  proper 
question?  Was  it  n6t  part  of  the  transaction,  and 
Iras  not  the  answer  likewise  so?  The  answer  was 
impertinent  and  taunting  If  it  was  put  on  the 
ground  that  the  defendant  was  bound  to  pay  damages 
for  that,  I  would  not  go  the  length  of  saying  that  the 
damages  ought  to  be  increased  for  that,  but  that 
does  not  affect  the  admissibility  of  the  evidence, 
because  the  answer  of  the  boy  came  tn  answer  to  a 
question  properly  put.  But  did  it  so  affect  the  jury? 
It  struck*  me  at  first  that  the  counsel  might  have 
eaDed  on  the  judge  to  direct  the  jury  tha>t  they  were 
not  to  increase  the  damages  on  account  of  that  answer 
of  the  son  of  the  defendant  The  counsel  for  the 
defendant  did  not  ask  that,  but  on  tb$  contrary,  I 
find  that  Mr.  Harrison  states  that  the  judge  told  the 
jury  that  they  were  not.  So  here  I  have  the  evi- 
dence admitted;  but  the  judge  tells  the  jury  that 
they  are  not  to  increase  the  damages  on  account  of 
it.  I  am  not,  therefore,  to  come  to  the  conclusion  that 
they  did  so,  especially  when  on  the  whole  of  the  case 
there  was  ample  matter  to  justify  the  jury  in  giving 
the  damages  which  they  did.  If  the  act  was  done 
by  the  son  it  is  difficult  to  say  that  it  was  not  evi- 
dence. I  do  not  think  on  the  face  of  the  report  that 
the  damages  were  excessive. 
FnzGEiuLD,  J.  concurred. 

paw  ehewn  allowed  with  costs. 
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Reported  by  J.  FMd  Johnrtoo,  Eiq..  Barrteter.at.Law. 

COa?  V.  ZBX  S*LFA0T  £  Qc  Dow*  R*UWAT  Co. 
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Setting  aside  defences. 

To  an  action  brought  by  the  plaintiff  to  recover  the 
amount  of  a  dividend  upon  certain  preference  shares 
in  Its  defendants'  railway,  Vie  dejendants  pleaded, 
that  "pursuant  to  (he  powers  in  that  behalf  given 
them  byifie  said  Act  of  1858  they  issued  pie  said 
'£  preference  shares,  Mpon  the  t^rms  that  no  divi- 
dend thereon  should  be1  declared  by  Vie  defendants, 
or  paid  by  them  out  of  the  profits  of  said  railway, 


unless  where  said  profits  exceeded  the  amount  suffi- 
cient to  pay  aft  dividends  and  arrears  of  dividends 
for  the  time  being  on  said  At  B.  and  &  preference 
shares;  and  that  the  profits  never  exceeded  tXi 
amount  sufficient**  £&  2  he  Court  refused  an  ap- 
plication by  the  plaintiff  that  this  plea  should  be  set 
aside  or  amended.  ' 

The  first  count  of  the  summons  and  plaint  complained 
that  by  the  Belfast  and  County  Down  Railway  Act, 
1846,  a  company'  was  incorporated  by  the  name  of 
the  Belfast  and  County  Down  Railway  Company: 
and  thereby  the  said  company  were  authorized  toj 
raise  a  capital  of  £500,000,   divided  into  10,000 
stares  of  £50  each.    And  by  the  Belfast  aqd  County 
pown  Railway  Act,  1855,  after  reciting  that  the  said 
company  had  in  fact  issued  7850  shares,  of  whicti 
2906  had  been  forfeited  for  non-payment  of  calls,  the 
said  original  company  was  dissolved  and  a  new  coni- 
pany  was  incorporated,  by  the  name  of  the  feelfast 
and  County  Down  Railway  Company,  being  the  de- 
fendants in  this  action.'    And  it  was  enacted  (by  seel 
16)  that  the  capital  of   the  company  should  t$ 
£500,000,  and  that  it  should  be  lawful  for  the  com- 
pany to  create  and  issue  new  snares,  and  also  to  issue 
shares  in  the  stead  of  those  so  forfeited  as  aforesaid. 
but  so  that  the  whole  nominal  amount  of  the  capital 
of  the  company  in  shares  should  not  exceed  £500,000: 
and  the  shares  so  to  be  created  and  issued  should  bp 
entitled  to  a  fixed  annual  dividend  at  the  rate  of  £5 
per  cent,  per  annum  upon  the  sums  for  the  time  beiu£ 
paid  up  thereon,  provided  there  should  be  no  arrear 
of  calls  upon  such  shares,  such  dividend  being  from 
time  to  time  paid  in  preference  to  the  payment  of  di- 
vidends on  the  existing  shares  of  the  company.    And 
further  (by  sec.  16),  that  the  shares  so  to  be  issued 
and  created  should  be  of  such  amount  as  would  con- 
veniently allow  the  same  to  be  apportioned  among 
the  shareholders  of  the  company,  and  should  be  con- 
sidered as  part  of  the  general  capital  of  the  company. 
And  further  (by  sec.  17),  that  the  shares  so  to  pe 
created  or  issued  should,  in  the  first  instance,  be  of- 
fered to  the  persons  who  had  then  already  subscribed 
for  the  same  and  paid  the  deposit  thereon ;  and  any 
Bhares  not  so  disposed  of  should  be  offered  to  the  ex- 
isting shareholders  of  the  company  other  than  tho$e 
who' had  so  subscribed  in  proportion  to  the  number 
of  shares  held  by  such  existing  shareholders;  and 
such  oner  should  be  made  by  letter,  under  the  hand 
of  the  secretary,  given  to  each  such  shareholder,  or  sent 
bj  post,  addressed  to  him  according  to  his  address.in  the 
shareholders9  address  book,  or  left'  at  his  usual  place 
of  abode;  andf  if  any  such  shareholder  should  fail,  for 
one  month  after  such  offer,  to  accept  tjie  saicj  shares 
and  pay  the'  instalments  called  for  in  respect  thereof, 
it  should  be  lawful  for  the  'company  to  dispose  of  the 
same  shares  in  the  manner  they  should  deem  most  ad- 
vantageous for  the  company.     And'  the  plaintiff  far- 
ther daitn  that  after  the  passing  of  tjie  said  last-men- 
tioned'Act  the  defendants' ditf  issue  new  or  preference 
shares  to  the  number  of  3^6 1,  and"  of  the  nominal 
amount  of  £50  each;  and  that  tv  the  Belfast  and 
County  Down  Railway  Act,  IPSB*  after  reciting  that 
by  the  daid'Act  of  f  855  the  defendants  we're  autho- 
rised to' Usuep  certain  new  shares  of  such  nominal 
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go  into  those  observation*  with  a  view  to  give  a  rea- 
son for  the  decision  we  have  come  to.  A  good  deal 
was  said  with  respect  to  the  hardship  of  the  party 
.  not  agreeing  to  a  party  wall  between  theseveral  lands  of 
the  plaintiff,  and  of  those  that  are  virtually  the  defen- 
dants. It  appears  that  the  trustees  of  Lord  Kilmo- 
rey  were  really  the  persons  defending  this  action. 
But  with  respect  to  the  law  as  to  lands  adjoining 
each  other,  the  law  is  perfectly  clear.  If  the  parties 
can  come  to  an  agreement  for  a  common  boundary  be- 
tween them  all  is  weh\  bqt  if  tbey  are  so  obstinate  that 
neither  will  agree  with  his  neighbours  or  make  a  bound- 
ary himself,  it  will  come  to  this  that  if  they  do  not  choose 
•  to  defend  their  lands  either  mutually  or  each  for  him- 
self, they  must,  at  their  peril,  take  care  of  their 
tattle  and  keep  them  from  their  neighbours'  ground. 
Therefore,  with  respect  to  the  liability  of  the  party 
here,  there  could  be  no  doubt,  for  the  evidence  is 
beyond  all  question  that  some  of  the  sheep  of  the  de- 
fendant had  been  found  and  taken  on  the  land  of  the 
plaintiff.  The  consequence  of  that  was  that  the 
liability  to  damages  arose,  and  one  question  is  whether 
the  damages  given  for  the  trespass  were  excessive. 
The.  direction  of  the  learned  judge  to  the  jury  was 
aa  correct  as  could  possibly  be,  for  he  told  them  that 
they  should  take  into  consideration  only  the  amount  of 
the  damage,  the  exact  amount  of  the  damage  that  really 
the  party  Buffered  by  this  trespass.  We  mnst  take  for 
granted,  therefore,  that  the  jury  followed  this  direction, 
and  that  they  estimated  what,  on  the  evidence  before 
them,  appeared  to  be  thedamage,and  there  is  nothing  to 
abow  that  £10  was  not  the  amount  of  the  injury,  or 
that  it  was  in  excess  over  the  amount  of  the  injury. 
We  have  no  means  of  measuring  that  excess,  and  on 
the  contrary,  we  must  presume  that  the  jury  followed 
the  directions  of  the  judge,  aud  told  them  to  give 
t^e  amount  of  the  actual  damage  and  no  more.  We 
will  not  take  on  ourselves  to  measure  what  damages 
ought  to  have  been  given.  If  it  appear  from  the 
circumstances  of  the  case  as  it  has  done  on  some  oc- 
casions, that  the  damages  were  excessive  on  the  face 
of  them,  I  think  we  would  interfere,  but  there  is 
nothing  of  the  sort  here.  Then  with  respect  to  the 
other  objection,  the  admission  of  illegal  evidence, 
the  illegal  evidence  is  alleged  to  be  the  examination 
of  the  herd  who  was  not  merely  in  charge  on  that 
occasion,  but  was  in  the  habit  of  herding  these  sheep, 
and  he  was  driving  them  to  avoid  their  being  put  into 
pound.  He  was  doing  his  duty  to  bis  master  in  in- 
terfering to  prevent  the  sheep  being  imponnded  for 
trespass  on  other  persons9  land.  He  was  asked  about 
the  sheep,  and  he  said  at  once  that  they  were  hiB 
master's  sheep.  He  was  competent  to  do  that:  he 
accompanied  it  by  some  taunting  observation  of  his 
own,  but  that  can  in  no  way  affect  the  case.  The 
very  amount  of  the  damages  shews  that  that  obser- 
vation, whatever  the  value  of  it,  could  not  by  pos- 
sibility have  influenced  the  minds  of  the  jury,  to 
have  visited  the  owner  of  the  sheep  with  any  excess 
beyond  what  was  reasonable.  Upon  the  whole,  there- 
fore, I  have  not  the  slightest  doubt  that  the  verdict 
should  not  be  disturbed ;  that  it  would  be  a  most  mis- 
chievous proceeding  to  do  so  where  there  is  nothing  ex- 
travagant in  the  amount  of  damages,  but  on  the  con- 
trary.   If  we  were  to  hunt  for  all  the  cases  in  which 


verdicts  have  been  set  aside  on  acaouat  of  the  exces- 
sive amount  of  the  damages,  I  do  not  think  we 
would  find  one  set  aside  for  such  an  amount  as  that  in 
the  present  case.  It  is  true  that  the  damages  are  given 
to  carry  costs ;  but  that  alone  is  not  enough.  We  could 
by  no  means  come  to  an  assessment  of  damages  that 
would  enable  us  through  that  ground  to  say  'that  the 
damages  were  exoessive  or  extravagant.  On  the  whole, 
therefore,  I  am  of  opinion  that  the  verdict  should  stand. 
O'Brien,  J. — I  concur  with  the  opinion  expressed 
by  my  Lord  Chief  Justice,  though  I  must  confess 
that  at  one  time  I  had  some  doubt  on  the  matter. 
The  two  questions  as  to  the  admissibility  of  the  evi- 
dence and  as  to  the  excess  of  the  damages  are  in 
some  respects  connected,  as  the  only  ground  of  ob- 
jecting te  the  evidence  is  that  it  influenced  the  jury 
as  to  damages.  We  are  not  on  a  bill  of  exception*, 
but  on  a  new  trial  motion,  and  the  Court  must  always 
consider  how  far  the  evidence  is  material,  or  affected 
the  verdict,  so  that  here  the  two  questions  art  in 
some  respects  connected.  Now,  I  would  not  concur 
In  the  view  that  the  damages  should  be  confined  to 
actual  compensation  in  money  for  the  injury  done, 
because  in  actions  of  trespass  the  jury  should  consider 
the  circumstances  under  which  the  trespasses  are  com- 
mitted,, and  certainly  on  the  correspondence,  without 
going  into  the  question  who  was  right  or  wrong,  bat 
on  the  correspondence  it  is  manifest  there  was  sunV 
cient  evidence  for  the  jury  to  conclude  that  the  tres- 
pass waa  done,  as  the  counsel  for  the  plaintiff  called 
on  the  judge  to  leave  to  the  jury,  wilfully  and  intaor 
tionally,  and  the  object  was  manifestly  to  force  Gene- 
ral Cbesney  to  an  arrangement  as  to  the  beondaty 
between  the  two  properties.  The  judge  told  the 
jury  that  they  were  to  estimate  the  amount  of  the 
damages  by  pecuniary  compensation.  The  jury  do 
not  seem  to  have  done  that,  for  the  sixty-two  sheep 
trespassing  on  the  land  for  a  couple  of  hours  could 
not  amount  to  £10,  but  I  think  the  jury  were  entitled 
to  take  into  consideration  the  circumstances  and  the 
previous  acts  of  the  parties  to  shew  that  it  waa  done 
for  another  purpose,  and  to  attain  another  object. 
That  being  so,  we  are  asked  to  set  aside  the  verdict 
on  the  ground  of  the  damages  being  excessive. 
Before  the  Common  Law  Procedure  Act  it  waa  a 
rule  not  to  send  back  a  case  where  the  damages-were 
so  small,  because  the  party  obtaining  the  verdict  had 
to  pay  the  costs  of  the  first  trial.  I  doubt  if  that 
rule  is  altered  now,  and  that  is  the  opinion  which  I 
recollect  entertaining  when  the  conditional  order  was 
obtained.  It  occurred  to  me,  and  it  was  suggested 
by  Mr.  Harrison,  that  that  is  altered  by  the  Common 
Law  Procedure  Act,  which  according  to  the  amount 
of  the  verdict  either  deprives  the  plaintiff  altogether 
of  costs,  or  entitles  him  only  to  half  costs.  But  is 
it  so  clear  that  this  is  a  case  which  would  come 
within  the  provisions  of  the  Act  of  either  1863  or 
1856?  First,  is  it  not  perhaps  an  action  brought 
to  try  a  right  more  extensive  than  the  sum  required? 
The  defendant  relied  on  this  that  he  was  justified  in 
the  trespass  because  General  Chesney  had  failed  to 
keep  up  the  fence.  That  was  the  ground  on  which 
he  rested  his  defence,  and  which  he  failed  to  establish; 
so,  it  would  be  by  no  means  clear  that  if  the  verdict 
was  under  £5  the  section  would  apply.    Even  if  the 
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parties  Hvecl  within  the  same  civil  bill  jurisdiction,  I 
un  by  no  means  satisfied  that  the  judge  would  not 
certify,  Wing  regard  to  the  controversy  between  the 
parties^  and  the  length  of  time  thai  it  lasted,  so  that, 
even  if  we  were  to  consider  the  old  practice  altered, 
we  would  not  necessarily  depart  from  the  old  rule  of  the 
Gcmrt,  ofnot  sending  back  the  case  to  anew  trial.  Well, 
now,  tee  damages  themselves  do  not  seem  to  be  ex- 
cessive in  amount.  Bat,  now,  as  to  the  evidence  that 
Ins  been  objected  to.  This  boy  was,  undoubtedly,  the 
herd  of  the  defendant.  The  man 'was  driving  the 
cheep,  and  he  asked  him  to  point  out  his  father's, 
and  the  boy  came  back  and  selected  the  defendant's 
sheep,  and  the  plaintiff's  herd  asked  him  was  he 
going  to  pay  for  trespass.  Was  that  not  a  proper 
question?  Was  it  n6t  part  of  the  transaction,  and 
fras  not  the  answer  likewise  so?  The  answer  was 
impertinent  and  taunting.  If  it  was  put  on  the 
ground  that  the  defendant  was  bound  to  pay  damages 
for  that,  I  would  not  go  the  length  of  saying  that  the 
damages  ought  to  be  increased  for  that,  but  that 
aloes  not  affect  the  admissibility  of  the  evidence, 
because  the  answer  of  the  boy  came  in  answer  to  a 
question  properly  put.  But  did  it  so  affect  the  jury? 
It  struck'  me  at  first  that  the  counsel  might  have 
called  on  the  judge  to  direct  the  jury  that  they  were 
not  to  increase  the  damages  on  account  of  that  answer 
Of  the  son  of  the  defendant  The  counsel  for  the 
defendant  did  not  ask  that,  but  on  the  contrary,  I 
Ind  that  Mr.  Harrison  states  that  the  judge  told  the 
jury  that  tLey  were  not.  So  here  I  have  the  evi- 
dence admitted;  but  the  judge  tells  the  jury  that 
they  are  not  to  increase  the  damages  on  account  of 
it.  I  am  not,  therefore,  to  come  to  the  conclusion  that 
they  did  so,  especially  when  on  the  whole  of  the  case 
there  was  ample  matter  to  justify  the  jury  in  giving 
the  damages  which  they  did.  If  the  act  was  done 
by  the  son  it  is  difficult  to  say  that  it  was  not  evi- 
dence. I  do  not  think  on  the  face  of  the  report  that 
the  damages  were  excessive. 
PVi^gebald,  J.  concurred. 

Pom  shewn  oUouxd  with  costs. 


fi&nvt  jof  GEommaa  jpitas* 

Reported  by  J.  FMd  Johtuton,  Eiq.,  Barrteter.at.Law. 

QOa?  J>.  Zp*  SjLFAjtf  £  (jo.  Dowjf  JtutWAf  Co. 
4priL 

Setting  aside  defences. 

To  an  action  brought  by  the  plaintiff  to  recover  the 
amount  of  a  dividend  upon  certain  preference  shares 
in  the  defendant?  railway,  the  defendants  pleaded, 
that  "^pursuant  to  (he  powers  in  that  behalf  given 
them  bytfie  said  Act  of  1858  they  issued  pi* said 
JE  preference  shares,  upon  the  t^rrns that  no  rffoi- 
ffeftd  thereon  should  be1  d&^rtfty  the  defendants, 
or  paid  by  them  out  of  the  profits  of  said  r'aitwdy, 


Unless  where  said  profits  exceeded  the  amount  suffi- 
cient to  pay  oil  dividends  and  arrears  of  dividends 
for  the  time  being  on  said  A,  B.  and  V preferenc% 
shares;  and  that  the  profits  never  exceeded  tXi 
amount  sufficient,"  &c  2  he  Court  refused  an  aj£ 
plication  by  the  plaintiff  that  this  plea  should  be  Bet 
aside  or  amended-  "  f 

Thx  first  count  of  the  summons  and  plaint  complained 
that  by  the  Belfast  and  County  Down  Railway  Act, 
1846,  a  company  was  incorporated  by  the  name  of 
the  Belfast  and  County  Down  Railway  Company: 
and  thereby  the  said  company  were   authorized   to 
raise  a  capital  of  £500,000,   divided  into  10,06d 
shares  of  £&0  each.    And  by  the  Belfast  aqd  County 
pown  Railway  Act,  1855,  after  reciting  that  the  said 
company  had  in  fact  issued  7850  shares,  of  whlca 
29<J6  had  been  forfeited  for  nonpayment  of-  calls,  the 
said  original  company  was  dissolved  and  'a  new  com- 
pany was  incorporated,  by  the  name  of  the  Belfast 
and  County  Down  Railway  Company,  being  the  de- 
fendants in  this  action.     And  it  was  enafcted  (by  sec. 
15)  that  the  capital  of   the  company  should  fc$ 
£500,000,  and  that  it  should  be  lawful  for  the  com- 
pany to  create  and  issue  new  snares,  and  also  to  issue 
shares  in  the  stead  of  those  so  forfeited  as  aforesaid, 
but  so  that  the  whole  nominal  amount  of  the 'capital 
of  the  company  in  shares  should  not  exceed  £500,000: 
and' the  shares  so  to  be  created  and  issued  should  bp 
entitled  to  a  fixed  annual  dividend  at  the  rate  of  £3 
per  cent,  per  annum  upon  ^be  sums  for  the  time  beiui 
paid  up  thereon,  provided  there  should  be  no  arrear 
of  calls  upon  such  shares,  such  dividend  being  from 
time  to  time  paid  in  preference  to  the  payment  of  di- 
vidends on  the  existing  shares  of  the  company.    And 
further  (by  sec.  16),  that  the  shares  so  to  be  issued 
and  created  should  be  of  such  amount  as  would  con!* 
veniently  allow  the  same  to  be  apportioned  among 
the  shareholders  of  the  company,  and  should  be  con- 
sidered as  part  of  the  general  capital  of  the  company. 
And  further  (by  sec.  17),  that  the  shares  so:  to  pe 
created  or  issued  should,  in  the  first  instance,  tie  of- 
fered to  the  persons  who  had  then  already  subscribed 
for  the  same  and  paid  the  deposit  thereon ;  and  anv 
shares  not  so  disposed  of  should  be  offered  Jo'  the  ex- 
isting shareholders  of  the  company  other  than  those 
who' had  so  subscribed  in  proportion  to  the  number 
of  shares  held  by  such  existing  shareholders;  and 
such  offer  should  be  made  by  letter,  under  the  hand 
of  the  secretary,  given  to  each  such  shareholder,  or  sent 
b)  post,  addressed  to  him  according  to  his  address.in  the 
shareholders''  address  book,  or  left'  at  his  usual  place 
of  abode;  and  if  anv  such  shareholder  qhouhl  fail,  for 
due  month  afte*  such  offer,  \o  accept  $!e  saicj  shares 
and  pay  the'  instalments  called  for  fn  respect  thereof, 
it  should  be  lawful  for  the  'company  to  dispose  of  the 
same  shares 'in  the  manner  they  should  'deem'  most  ad- 
vantageous for  the  company.     And'  toe  plaintiff  fur- 
ther Saith  that  after  the  passing  of  tjie  said  last-men- 
tioned'Act  the  defendants  ditf  issue  new  or  preference 
shares  to  the  number  of  3ft  6 1,  and'  of  tbenominai 
amount  of  £06  each;  and  that  "ty  the  Belfast  and 
County  Down  Railway  Act, '  1059,' alter  reciting  that 
by ;theT  daid'  Act  of  iS5f5  the  defendants  we're  autho- 
rised to'1  Issue*  cert&  new' shares  of  such  nominal 
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go  into  those  observations  with  a  view  to  give  a  rea* 
too  for  the  decision  we  hare  come  to.  A  good  deal 
was  said  with  respect  to  the  hardship  of  the  party 
.  not  agreeing  to  a  party  wall  between  theseverallands  of 
the  plaintiff,  and  of  those  that  are  virtually  the  defen- 
dants. It  appears  that  the  trustees  of  Lord  Kilrao- 
rey  were  really  the  persons  defending  this  action. 
But  with  respect  to  the  law  as  to  lands  adjoining 
each  other,  the  law  is  perfectly  clear.  If  the  parties 
can  come  to  an  agreement  for  a  common  boundary  be* 
tween  them  all  is  well,  bat  if  tbey  are  so  obstinate  that 
neither  will  agree  with  his  neighbours  or  make  a  bound- 
ary himself,  it  will  come  to  this  that  if  they  do  not  choose 
to  defend  their  lands  either  mutually  or  each  for  him- 
self, they  must,  at  their  peril,  take  care  of  their 
tattle  and  keep  them  from  their  neighbours'  ground. 
Therefore,  with  respect  to  the  liability  of  the  party 
here,  there  could  be  no  doubt,  for  the  evidence  is 
beyond  all  question  that  some  of  the  sheep  of  the  de- 
fendant had  been  found  and  taken  on  the  land  of  the 
plaintiff.  The  consequence  of  that  was  that  the 
liability  to  damages  arose,  and  one  question  is  whether 
the  damages  given  for  the  trespass  were  excessive. 
The  direction  of  the  learned  judge  to  the  jury  was 
US  correct  as  could  possibly  be,  for  he  told  them  that 
they  should  take  into  consideration  only  the  amount  of 
the  damage,  the  exact  amount  of  the  damage  that  really 
the  party  suffered  by  this  trespass.  We  must  take  for 
granted,  therefore,  that  the  jury  followed  this  direction, 
and  that  tbey  estimated  what,  on  the  evidence  before 
them,  appeared  to  be  thedamage,and  there  is  nothing  to 
show  that  £10  was  not  the  amount  of  the  injury,  or 
that  it  was  in  excess  over  the  amount  of  the  injury. 
We  have  no  means  of  measuring  that  excess,  and  on 
the  contrary,  we  must  presume  that  the  jury  followed 
the  directions  of  the  judge,  and  told  them  to  give 
tjie  amount  of  the  actual  damage  and  no  more.  We 
will  not  take  on  ourselves  to  measure  what  damages 
ought  to  have  been  given.  If  it  appear  from  the 
circumstances  of  the  case  as  it  has  done  on  some  oc- 
casions, that  the  damages  were  excessive  on  the  fane 
of  them,  I  think  wo  would  interfere,  but  there  is 
nothing  of  the  sort  here.  Then  with  respect  to  the 
other  objection,  the  admission  of  illegal  evidence, 
the  illegal  evidence  is  alleged  to  be  the  examination 
of  the  herd  who  was  not  merely  in  charge  on  that 
occasion,  but  was  in  the  habit  of  herding  these  sheep, 
and  he  was  driving  them  to  avoid  their  being  put  into 
pound.  He  was  doing  his  duty  to  bis  master  in  in- 
terfering to  prevent  the  sheep  being  impounded  for 
trespass  on  other  persons9  land.  He  was  asked  about 
the  sheep,  and  he  said  at  once  that  they  were  his 
master's  sheep.  He  was  competent  to  do  that:  he 
accompanied  it  by  some  taunting  observation  of  his 
own,  but  that  can  in  no  way  affect  the  case.  The 
very  amount  of  the  damages  shews  that  that  obser- 
vation, whatever  the  value  of  it,  could  not  by  pos- 
sibility have  influenced  the  minds  of  the  jury,  to 
have  visited  the  owner  of  the  sheep  with  any  excess 
beyond  what  was  reasonable.  Upon  the  whole,  there- 
fore, I  have  not  the  slightest  doubt  that  the  verdict 
should  not  be  disturbed ;  that  it  would  be  a  most  mis- 
chievous proceeding  to  do  so  where  there  is  nothing  ex- 
travagant in  the  amount  of  damages,  but  on  the  con- 
trary.    If  we  were  to  hont  for  all  the  cases  in  which 


verdicts  have  been  set  aside  on  aeseuat  of  the  exces- 
sive amount  of  the  damages,  I  do  not  think  we 
would  find  one  set  aside  for  such  an  amount  as  that  in 
the  present  case.  It  is  true  that  the  damages  are  given 
to  carry  costs ;  but  that  alone  is  not  enough.  We  could 
by  no  means  come  to  an  assessment  of  damages  that 
would  enable  us  through  that  ground  to  say  'that  the 
damages  were  excessive  or  extravagant.  On  the  whole, 
therefore,  I  am  of  opinion  that  the  verdict  should  stand. 

O'Brien,  J I  concur  with  the  opinion  expressed 

by  my  Lord  Chief  Justice,  though  I  must  confess 
that  at  one  time  I  had  some  doubt  on  the  matter. 
The  two  questions  as  to  the  admissibility  of  the  evi- 
dence and  as  to  the  excess  of  the  damages  are  in 
some  respects  connected,  as  the  only  ground  of  ob- 
jecting te  the  evidence  is  that  it  influenced  the  jury 
as  to  damages.  We  are  not  on  a  bill  of  exceptions, 
but  on  a  new  trial  motion,  and  the  Court  must  always 
consider  how  for  the  evidence  is  material,  or  affected 
the  verdict,  so  that  here  the  two  questions  are  in 
some  respects  connected*  Now,  I  would  not  concur 
in  the  view  that  the  damages  should  be  confined  to 
actual  compensation  in  money  for  the  injury  done, 
because  in  actions  of  trespass  the  jury  should  consider 
the  circumstances  under  which  the  trespasses  are  com- 
mitted* and  certainly  on  the  correspondence,  without 
going  into  the  question  who  was  right  or  wrong,  bat 
on  the  correspondence  it  is  manifest  there  was  anna- 
cient  evidence  for  the  jury  to  conclude  that  the  tres- 
pass waa  done,  as  the  counsel  for  the  plaintiff  called 
on  the  judge  to  leave  to  the  jury,  wilfully  and  inten- 
tionally, and  the  object  was  manifestly  to  force  Gene- 
ral Chesney  to  an  arrangement  as  to  the  noonday 
between  the  two  properties.  The  judge  told  the 
jury  that  they  were  to  estimate  the  amount  of  the 
damages  by  pecuniary  compensation.  The  jury  do 
not  seem  to  have  done  that,  for  the  sixty-two  sheep 
trespassing  on  the  land  for  a  couple  of  hours  could 
not  amount  to  £10,  but  I  think  the  jury  were  entitled 
to  take  into  consideration  the  circumstances  and  the 
previous  acts  of  the  parties  to  shew  that  it  waa  done 
for  another  purpose,  and  to  attain  another  object 
That  being  so,  we  are  asked  to  set  aside  the  verdict 
on  the  ground  of  the  damages  being  excessive. 
Before  the  Common  Law  Procedure  Act  it  waa  a 
rule  not  to  send  back  a  case  where  the  damages -were 
so  small,  because  the  party  obtaining  the  verdict  had 
to  pay  the  costs  of  the  first  trial.  I  doubt  if  that 
rule  is  altered  now,  and  that  is  the  opinion  which  I 
recollect  entertaining  when  the  conditional  order  was 
obtained.  It  occurred  to  me,  and  it  was  suggested 
by  Mr.  Harrison,  that  that  is  altered  by  the  Common 
Law  Procedure  Act,  which  according  to  the  amount 
of  the  verdict  either  deprives  the  plaintiff  altogether 
of  costs,  or  entitles  him  only  to  half  costs.  But  is 
it  so  clear  that  this  is  a  case  which  would  come 
within  the  provisions  of  the  Act  of  either  1853  or 
1856?  First,  is  it  not  perhaps  an  action  brought 
to  try  a  right  more  extensive  than  the  sum  required? 
The  defendant  relied  on  this  that  he  was  justified  in 
the  trespass  because  General  Chesney  had  failed  to 
keep  up  the  fence.  That  was  the  ground  on  which 
he  rested  his  defence,  and  which  he  failed  to  establish; 
so,  it  would  be  by  no  means  clear  that  if  the  verdict 
was  under  £5  the  section  would  apply.    Even  if  the 


THE  IRISH  JURIST. 


1 27 


parties  Hved  within  (fee  same  dVfl  bill  jurisdiction,  I 
ioWdo  means  satisfied  that  the  judge  would  not 
certify, '  baring  regard  to  the  controversy*  between  the 
parties^  and  the  length  of  time  thai  it  lasted,  so  that, 
even  if  we  were  io  consider  the  old  practice  altered, 
we  would  not  necessarily  depart  from  the  dd  role  of  the 
Qourt,  of  not  sending  back  the  case  to  anew  trial.  Well, 
now,  the  damages  themselves  do  not  seem  to  be  ex- 
cessive in  amount.  But,  now,  as  to  the  evidence  that 
has  been  objected  to.  This  boy  was,  undoubtedly,  the 
herd  of  the  defendant.  The  man 'was  driving  the 
sheep,  and  he  asked  him  to  point  out  his  father's, 
and  the  boy  came  back  and  selected  the  defendant's 
sheep,  and  the  plaintiff's  herd  asked  him  was  he 
going  to  pay  for  trespass.  Was  that  not  a  proper 
question?  Was  it  n6t  part  of  the  transaction,  and 
*asnotthe  answer  likewise  so?  The  answer  was 
impertinent  and  taunting.  If  it  was  put  on  the 
ground  that  the  defendant  was  bound  to  pay  damages 
for  that,  I  would  not  go  the  length  of  saying  that  the 
damages  ought  to  be  increased  for  that,  bnt  that 
does  not  affect  the  admissibility  of  the  evidence, 
because  the  answer  of  the  boy  came  In  answer  to  a 
question  properly  put.  Bnt  did  it  so  afreet  the  jnry? 
It  struck' me  at  first  that  the  counsel  might  have 
called  on  the  jndge  to  direct  the  jury  that  they  were 
not  to  increase  the  damages  on  account  of  that  answer 
of  the  son  of  the  defendant  The  counsel  for  the 
defendant  did  not  ask  that,  bnt  on  thf  contrary,  I 
find  that  Mr.  Harrison  states  that  the  judge  told  the 
jnry  that  tLey  were  not.  So  here  I  have  the  evi- 
dence admitted;  but  the  judge  tells  the  jury  that 
they  are  not  to  increase  the  damages  on  account  of 
H.  I  am  not,  therefore,  to  come  to  the  conclusion  that 
they  did  so,  especially  when  on  the  whole  of  the  case 
there  was  ample  matter  to  justify  the  jury  in  giving 
the  damages  which  they  did.  If  the  act  was  done 
by  the  son  it  is  difficult  to  say  that  it  was  not  evi- 
dence. I  do  not  think  on  the  face  of  the  report  that 
the  damages  were  excessive. 
Fn^GEluLD,  J.  concurred. 

flam  etown  allowed  with  costs. 


pxmxt  fit  GEommaa  jpitas* 

B«port«db7  J.  FMd  Jobnrtoo.  Biq.,  Barrbttr.al.Law. 

Got?  jp.  zap  B*lfa0T  $  (Jo.  Down  RalbWAT  Oa 

Setting  aside  defences. 

To  an  action  brought  by  the  plaintiff  to  recover  the 
amount  of  a  dividend  upon  certain  preference  shares 
m  the  defendants*  railway,  the  defendants  pleaded, 
that  "pursuant  to  the  powers  in  that  behalf  given 
them  by  the  said  Act  of  1858  they  issued  the  said 
E  preffrence  shares,  upon  the  terms that  no  <ftvi- 
fiehd  thereon  should  be1  declared  by  Me  defendants, 
or  paid  by  them  out  of  the  props  of  saidt  railway , 


unless  where  said  profits  exceeded  the  amount  suffi- 
cient to  pay  att  dividends  and  arrears  of  dividends 
for  the  time  being  on  said  At  B.  and  C preferenc% 
shares;  and  that  the  profits  never  exceeded  tfis 
amount  sufficient"  $&  2 he  Court  refused  an  ap- 
pUcation  by  the  plaintiff  that  this  plea  should  be  set 
aside  or  amended. '''  f 

The  first  count  of  the  summons  and  plaint  complained 
thai  by  the  Belfast  and  County  Down  Railway  Act, 
1846,  a  company'  was  incorporated  by  the  name  of 
the  Belfast  and  County  Down  Railway  Company: 
and  thereby  the  said  company  were  authorized   to 
raise  a  capital  of  £500,000,   divided  into  10,000 
stares  of  £60  each.    An4  by  the  Belfast  And  Count; 
pown  Railway  Act,  1855,  after  reciting  that  the  said 
company  had  in  fact  issued  7850  shares,  of  whicrf 
2906  had'  been  forfeited  for  non-payment  of  calls,  the 
said  original  company  was  dbsolyed  and  a  new  com- 
pany was  incorporated,  by  the  name  of  the  Belfast 
and  County  Down  Railway  Company,  Being  the  de- 
fendants in  this  action.1     And  it  was  enacted  (by  sec  I 
15)  that  the  capital  of   the  company  should  t# 
£500,000,  and  that  it  should  be  lawful  for  the  com- 
pany to  create  and  issue  new  snares,  and  also  to  issue 
shares  in  the  stead  of  those  so  forfeited  as  aforesaid. 
bnt  so  that  the  whole  nominal  amount  of  the  capital 
of  the  company  in  shares  should  not  exceed  £500,000 1 
and' the  shares  so  to  be  created  and  issued  should  bp 
entitled  to  a  fixed  annual  dividend  at  the  rate  of  £5 
per  cent,  per  annum  upon  the  sums  for  the  time  beiui 
paid  up  thereon,  provided  there  should  be  no  arrear 
of  calls  upon  such  shares,  such  dividend  being  from 
time  to  time  paid  in  preference  to  the  payment  of  di- 
vidends on  the  existing  shares  of  the  company.    And 
further  (by  sec.  16),  that  the  shares  so  to  be  issued 
and  created  should  be  of  such  amount  as  would  con* 
veniently  allow  the  same  to  be  apportioned  among 
the  shareholders  of  the  company,  and  should  be  con- 
sidered as  part  of  the  general  capital  of  the  company. 
And  further  (by  sec.  u),  that  £he  shares  so:  to  pe 
created  or  issued  should,  in  the  first  instance,  be  of- 
fered to  the  persons  who  had  then  already  subscribed 
for  the  same  and  paid  the  deposit  thereon;  and  any 
Bhares  not  so  disposed  of  should  be  offered  to'  the  ex- 
isting shareholders  of  the  company  other  than  tboSe 
who  had  so  subscribed  in  proportion  to  the  numbOr 
of  shares  held  by  such  existing  shareholders;  and 
sncfi  offer  should  be  made  by  letter,  under  the  hand 
of  the  secretary,  given1  to  each  such  shareholder,  or  sent 
b)  port,  addressed  to  him  according  to  his  address.in  the 
shareholders9  address  book,  or  left'  at  his  usual  place 
of  abode;  and  if  any  such  shareholder  should  fail,  for 


company  to  dispose  of  the 
same  shares  in  the  manner  they  should  deem  most  ad- 
vantageous for  the  company.  And'  the  plaintiff  fur- 
ther saitu  that  after  this  passing  of  tjie  said  last-men- 
tioned Act  the  defendants  diet  issue  new  or  preference 
shares  to  the  number  of  3361,  and'  of  the  nominal 
amount  of  £50  each;  and  that  fy  the  Belfast  and 
County  Down  Railway  Act,  1P5B,' after  tecjting  that 
by  the  iaid  Act  off  855  the  defendants  we're  authb- 
rfce<r to' issue"  certain  hew '  shares  ot  such  nominal 
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amount  as  might  be  deemed  expedient  in  the  stead  of 
forfeited  shares,  or  of  shares  uuissaed ;  and  that  they 
were  required  to  attach  to  such  new  shares  a  prefe- 
rential dividend  at  the  rate  of  £5  per  cent,  per  an- 
num; and  that  such  new  shares,  to  the  number  of 
6361,  had  been  toned,  of  the  nominal  value  of  £50 
each;  and  that  inasmuch  as  it  had  been  fonnd  in- 
convenient to  have  the  same   shares  of  so  large 
an  amount  as  £50  each,  it  was  expedient  that  the 
same  should  be  divided,  it  was  enacted  (by  section  5) 
that  it  should  be  lawful  for  the  directors  to  dt\  ide  the 
shares  already  issued  as  aforesaid  under  the  powers  of 
the  Act  of  1855  into  shares  of  a  smaller  denomina- 
tion ;  and  (by  sections  6  &  7)  that  notwithstanding 
anything  contained  in  the  15  th  and  17th  sections  of 
the  said  Act  of  1855,  it  should  be  lawful  for  the  di- 
rectors from  time  to  time  to  issue  all  or  any  part  of 
the  shares  which  by  the  said  15th  section  were  autho- 
rised to  be  created  but  which  had  not  been  already 
issued ;  and  that  the  directors  might  issue  such  shares 
or  any  part  thereof  either  without  a  preferential  divi- 
dend or  with  a  preferential  dividend  not  exceeding 
the  rate  of  £5  per  cent,  per  annum,  provided  always 
that  no  preference,  or  priority  of  dividend,  or  other 
advantage  granted  by  virtue  of  that  Act  should  preju- 
dice or  affect  any  preference  or  priority  in  the  pay- 
ment of  interest  or  dividend  on  any  other  sham  or 
stock  which  should  have  been  granted  by  the  com- 
pany in  pursuance  of  or  which  might  have  been  con- 
firmed by  any  previous  Act  of  Parliament,  or  which 
might  otherwise  be  lawfully  subsisting.    And  the 
plaintiff  saith  that  by  the  Belfast  and  County  Down 
Bailway  Acts,  1855  and  1858  respectively,  it  was 
also  enacted  that  the  Companies  Clauses  Consolida- 
tion Act,  1845,  should  be,  and  the  same  was  thereby 
incorporated  with  the  said  Acts  respectively.     And 
the  plaintiff  further  saith  that  the  defendants,  in  pur- 
suance of  the  powers  conferred  upon  them  by  the  said 
Act  of  1858,  did  make  a  division  of  certain  of  the 
£50  preference  shares  issued  under  the  said  Act  of 
1855  into  shares  of  a  lesser  denomination;  and  all 
the  said  preference  shares  so  issued  under  the  said 
Act  of  1855  now  consist  of,  or  are  represented  by, 
four  classes  of  preference  shares;  vis.  class  A,  £50 
shares  (being  those  which  still  remain  undivided),  and 
class  B,  £25  shares;  class  C,  £15  shares;  and  class 
D,  £10  shares,  be'ng  and  representing  the  residue  of 
the  said  £50  shares  divided  into  shares  of  those  les- 
ser amounts  respectively.    And  the  plaintiff  further 
avers  that  the  defendants,  in  further  pursuance  of  the 
said  powers  conferred  upon  them  by  the  said  Acts  of 
1855  and  1858,  to  wit,  in  the  month  of  February, 
1860,  duly  issued  certain,  to  wit,  1105  £10  shares, 
distinguished  by  the  letter  £,  with  a  preferential  di- 
vidend of  £4  58.  per  cent,  per  annum,  and  upon  each 
of  which  said  shares  the  entire  nominal  amount  thereof, 
that  is  to  say,  the  sum  of  £10  was  theu  fully  paid  to 
the  said  compauy,  and  the  certificate  of  each  of  which 
shares  (save  as  to  the  name  of  the  proprietor  and  the 
date  thereof,  which  was  duly  inserted  therein)  was 
and  is  in  the  form  following,  to  wit — 
£  preference  share,  £10. 
The  Belfast  and  County  Down  Railway  Company. 
Pursuant  to  the  Belfast  and  County  Down  Bailway 
Act,  1855,  and  the  Belfast  and  County  Down  Bail* 


way  Act,  1858,  this  is  to  certify  that  A.  B.  is  the 
proprietor  of  the  preference  share  of  £10  sterling. 
No.  E  of  the  Belfast  and  County  Down  Railway- 
Company,  subject  to  the  regulations  of  the  said  Com- 
pany, and  is  entitled  to  fixed  annual  dividend  at  the 
rate  of  £4  5s.  per  cent,  per  annum  in  preference  to 
the  payment  of  dividends  on  the  (original  existing 
shares  of  the  Belfast  and  County  Down  Bailway 
Company. 

Given  under  the  common  seal  of  the  said  eompanj 
the        day  o£  6c. 

Thos.  Ward,  Secretary. 
And  the  plaintiff  further  saith  that  no  dividend  what* 
ever  has  yet  been  declared  or  paid  by  the  said  defen- 
dants upon  the  said  last  mentioned  or  E  preference 
shares.  And  the  plaintiff  further  avers  that  he  be- 
came and  was  the  transferee  and  proprietor,  of  all,  to 
wit,  1105  of  the  said  E  shares,  with  all  arrears  of 
dividends  remaining  unpaid  thereon;  and  that  the 
several  transfers  to  him  of  the  said  E  saares  were  re* 
spectively  duly  delivered  to  the  secretary  of  the  de- 
fendants in  pursuance  of  the  statute  in  that  behalf; 
and  the  plaintiff  was  duly  entered  by  the  defendants 
in  the  register  of  shareholders  in  the  said  com- 
pany as  the  proprietor  of  the  said  E  shares  according 
to  the  statutes  in  that  behalf,  and  thereupon  became, 
and  was,  and  is  entitled  as  well  to  all  arrears  of  divi- 
dends remaining  unpaid  on  the  said  chares  at  the 
time  of  such  transfer  and  registration  respectively,  as 
also  to  all  dividends  thereafter  becoming  payable 
thereon.  And  the  plaintiff  saith  that  thereupon  it  bo* 
came  and  was  the  duty  of  the  said  defendants  from 
time  to  time  in  apportioning  the  profits  of  their  said 
railway  applicable  to  dividend,  so  far  as  the  same 
might  be  sufficient  for  the  purpose,  and  rateably  and 
paripauu  with  their  declaration  and  payment  of  di- 
vidend and  arrears  of  dividend  upon  the  said  A,  B, 
C,  and  D,  preference  shares  respectively  to  declare  to 
be  payable  upon  each  of  the  said  E  preference  shares, 
and  pay  to  the  plaintiff  being  such  registered  pro- 
prietor thereof  as  aforesaid,  such  sum  and  sums  of 
money  as  would  be  sufficient  to  pay  a  dividend  at  the 
rate  of  £4  5s.  per  cent,  per  annum  upon  the  amount 
thereof,  and  also  all  arrears  of  the  like  dividend 
thereon  still  remaining  unpaid,  or  so  much  of  such  di- 
vidends and  arrears  respectively  as  upon  such  rate- 
able apportionment  by  way  of  dividend  as  aforesaid 
the  said  profits  would  be  sufficient  to  pay.  And  the 
plaintiff  further  avers  that  since  the  plaintiff  became 
such  transferee  and  registered  proprietor  as  aforesaid 
the  defendants  have  received  and  realised  large  sums 
of  money  as  the  profits  of  their  said  railway,  and  all 
conditions  have  been  performed,  and  all  things  have 
happened,  and  all  times  have  elapsed  necessary  to  en- 
title the  plaintiff  to  have  such  dividend  and  arrears  of 
dividend  as  aforesaid  declared  payable  on  the  said  E 
preference  shares,  aud  paid  to  him  as  aforesaid;  yet 
the  defendants,  although  since  the  plaintiff  became 
such  transferee  and  registered  proprietor  of  the  said 
E  shares  as  aforesaid,  they  have  declared  large  sums 
by  way  of  dividend  to  be  payable  upon  the  said  A, 
B,  C,  and  D  preference  shares  respectively,  and  have 
paid  the  same  to  the  proprietors  thereof  respectively, 
have  wholly  neglected,  and  in  fact  refused,  to  declare 
on  the  said  E  preference  shares,  or  pay  to  the  plain- 


THE  IRISH  JURIST. 


129 


tiff  as  proprietor  thereof  any  dividend  or  sum  by  way 
of  dividend  whatsoever  whereby  the  plaintiff  has  sus- 
tained damage  to  the  amount  of  £3,500  sterling. 
The  second  count  claimed  the  dividends  since  the 
plaintiff  became  the  transferee.  The  first  plea  pleaded 
to  the  1st  and  2nd  counts  stated  as  to  the  sum  of 
£718  lis.  7d^  parcel  of  the  plaintiff's  claim;  that 
alter  1015  of  said  E  shares  were  issued,  and  before 
Issuing  the  remainder,  and  before  the  plaintiff  became 
the  transferee  of  any  of  said  shares  in  the  first  and 
second  counts  mentioned,  dividends  to  the  extent  of 
£718  I  la.  7d.  were  declared  upon  said  1015  of  said 
E  shares  and  paid  by  the  defendants  to  the  proprie- 
tors thereof  deducting  income  tax.  The  second  de- 
fence was  as  follows: — And  as  to  the  residue  of  said 
first  and  second  counts,  excepting  the  said  sum  of 
£718  lis.  7d.,  defendants  say  that  after  payment  of 
said  dividends  and  arrears  of  dividends  on  said  A,  B, 
G,  and  D  preference  shares,  as  in  first  and  second 
counts  mentioned,  there  were  no  profits  of  said  rail- 
way at  any  time  over  and  above  said  sum  of  £718 
lis.  7d.  applicable  to  the  payment  of  any  dividends 
on  said  E  snares  or  any  of  them,  or  in  respect  to 
which  any  dividends  ought  or  could  be  legally  de- 
clared by  the  defendants  upon  said  E  preference  shares. 
The  third  defence  was  as  follows: — And  for  a  further 
plea  in  this  behalf  to  the  said  first  and  second  counts 
respectively  defendants  say  that  pursuant  to  the 
powers  in  that  behalf  given  them  by  the  said  Act  of 
1858,  they  issued  the  said  E  preference  shares  upon 
the  terms  that  no  dividend  thereon  should  be  declared 
by  the  defendants  or  paid  by  them  out  of  the  profits 
of  said  railway  unless  where  said  profits  exceeded  the 
amount  sufficient  to  pay  all  dividends  and  arrears  of 
dividends  for  the  time  being  on  said  A,  B,  C,  and  D 
preference  shares.  And  defendants  say  (except  as  to 
the  said  sum  ;of  £718  1  Is.  7d.  which  the  defendants 
duly  paid  and  applied  as  in  the  first  plea  mentioned) 
the  profits  of  said  railway  never  exceeded  the  amount 
sufficient  to  pay  the  dividends  and  arrears  of  divi- 
dends for  the  time  being  due  on  the  said  A,  B,  C, 
and  D  preference  shares. 

Law,  Q.C.  (with  him  Bruce)  for  the  plaintiff,  applied 
that  the  second  and  third  defences  might  be  set  aside 
or  amended. — The  application  had  been  made  to  a  judge 
in  Chamber,  and  stood  over  for  the  consideration  of  the 
Court,  It  does  not  appear  whether  the  terms  mentioned 
refer  to  an  agreement  by  parol,  or  an  agreement  under 
seal,  or  a  resolution  of  the  railway  company,  or  to  an 
Act  of  Parliament  If  by  terms  the  defendants  mean 
a  verbal  agreement  we  would  demur;  if  an  Act  of 
Parliament,  we  would  go  to  trial;  if  a  resolution  of 
the  company,  we  do  not  ask  them  to  say  what  resolu- 
tion, but  that  there  was  a  resolution.  We  do  not  seek 
to  know  what  is  the  defendants'  evidence,  but  what  is 
the  class  of  evidence. — Button  v.  Hutchens  (4  Ir.  C. 
L.  234);  Clarke  v.  ScuUy  (10  Ir.  C.  L.  App.  vi.) 

Macmahon  contra. 

Bruce  replied,  and  cited  Dixon  v.  Franks  (7  Ir. 
-  Jut.  239). 

Motion  refused. 


Armstrong  v.  Fobtbscux. — April. 

Setting  aside  defences — Plea  of  privileged  communi- 
cation—Grounds oj  belief. 

Although  it  be  no  ground  of  general  demurrer  to  a 
plea  of  privileged  communication  to  an  action  for 
libel  that  it  does  not  disclose  the  grounds  of  the 
defendant's  belief,  yet  if  the  plea  state  that  the  de- 
fendant acted  upon  information  which  he  had  re- 
ceived, the  Court  will  grant  a  motion  to  have  it 
amended  by  setting  forth  the  nature  of  the  defen- 
dant's information  or  the  grounds  of  his  belief—' 
Godfrey  v.  Cross  (12  Ir.  C.  L.  333)  followed. 

The  first  count  of  the  summons  and  plaint  complained 
that  the  plaintiff  for  a  long  time  before  and  at  the 
time  of  committing  the  grievances  by  the  defendant 
hereinafter  mentioned  had  been  and  still  is  an  At- 
torney at- Law,    and  also  a  Solicitor  of  the  High 
Court  of  Chancery,  and  the  plaintiff  had  as   such 
attorney  and  solicitor  been  employed  by  the  defendant 
and  concerned  for  him  in  making  a  certain  agreement 
between  the  defendant  and  one  John  Edward  Red- 
mond for  the  loan  and  in  the  loan  by  the  defendant  to 
the  said  John  Edward  Redmond,  pursuant  to  said 
agreement  of  a  sum  of  £22,000,  at  interest  at  the 
rate  of  four  and  a-half  per  centum  per  annum,  upon 
the  security   of  certain   property  of  the  said  John 
Edward  Redmond,  and  also  in  the  loan  by  the  defen- 
dant of  a  sum  of  £3,000  at  interest,  at  the  rate  of 
£6  per  centum  per  annum,  to  one  Mary  Donnelly 
by  way  of  mortgage  on  the  security  of  certain  pro- 
perty of  the  said  Mary  Donnelly,  and  the  plaintiff  as 
such  attorney  and  solicitor  was  also  employed  by  the 
defendant  and  concerned  for  him  in  procuring  the 
repayment  of  a  certain  mortgage  debt  of  £22,000, 
charged   on   certain   lands    of  one   Edward   Burke 
White  Venables,  situate  in  the  counties  of   Cavaa 
and  Tyrone;  yet,  the  defendant  well  knowing  the 
premises,  but  contriving  and  falsely  and  fraudulently 
intending  to  injure  the  plaintiff  in  his  credit  and  re- 
putation, and  also  in  his  profession  and  business, 
falsely  and  maliciously  wrote  and  published  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the 
matters  aforesaid  the  words  following,  that  is  to  say: 
1.  *«  My  (meaning  the  defendant's)  recent  visit  to 
Dublin  was  for  the  purpose  of  personal  inquiry  into 
my  (meaning  the  defendant's)  affairs  in  your  (meaning 
the    plaintiff's)  hands  generally,    more  particularly 
the  Redmond  affair  (meaning  the  said  loan  to  the 
said  John  Edward  Redmond).     The  result  has  been 
that  I  (meaning  the  defendant)  learned  what  much 
surprises  me,  (meaning  the  defendant)  vis. — that  Mr. 
Venables  (meaning  the  said  Edward  Burke  White 
Venables)  had  offered  me  (meaning  the  defendant) 
through  his  solicitor,  Mr.  Carmichael,  to  you  (mean- 
ing the  plaintiff)  the  sum  of  £500  or  thereabouts,  to 
allow  his  (meaning  the  said  Edward  Burke  White 
Venables)  mortgage  to  continue  at  £4  per  cent,  but 
which  offer  you  (meaning  the  plaintiff)  are  aware  yon 
(meaning  the  plaintiff)  never  communicated  to  me 
(meaning  the  defendant)  or  1,  (meaning  the  defendant) 
j  should  not  have  allowed  his  (meaning  the  said  Edward 
Burke  White  Venables)  mortgage  to  be  paid  off,  as 
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that  sum  wojdd  .nave  been  .tantamount .  to  four  and  1We8aaiitfS)  ftaVKife  tilKttWt  itftlPeiJrl&ybtirl 
a-half  percent  for  five  years.    2.  Next,  as  to  the   the  {JalntlnSj  lla^^ 

advance  or  tjie  £22,000  to .  Mr.  Redmond*  (meaning   aMenda.nl)  even  in  Ihb  VMn^fifc'anTCr, {wtiihv&g  Hi 

said  loan  to  the  said  John  Edward  Redmond)  £400   IssSd  aOttr'of  ttie  Bald  K&ieaTa1  Mrlb  While  V^nio'tea) 

of  this  sum  was  previously    retained  for   yourself,    hot  tb  correajkiUd  with  Jtr.  tSitfmlcliiftl.    Vide  jour 

1  '  "•  *'M'  '  (meaning  the  pUinttiTs)  letter  23rd  Ma>,  1863/M 
Assuring  me  (meaning  the  defendant)  there  is  jjb 
kihd  of  obstacle  likely  to  arise  to  jfrevedt  the  cbmplS- 


{meaning  the  plaintiff)  and  the  remainder  frald  over 
to  him  (meaning  the  said  John  Edward  Redmond), 
-ft.  The  agreement  (meaning  said  agreement)  niade 
by  you  (meaning  the  plaintiff)  with  Mr.  Redmond , 
(meaning  the  said  John  Edward  RedffionU)  on  my 
(meaning  the  defendant's)  behalf;  dated  *26th  Novem- 
ber, 1863,  yon  (meaning  the  plaintiff)  are  aware  yon 
(meaning  the  plaWtiff)  never  commtihicated  lb  me 
(meaning  the  defendant)  mltil  nearly  a  year  after  on 
my  (meaning  the  defendant's)  application.  Vide  my 
•note  (meaning  defendant's  letter)  to  Mr.  Ormsbt, 
<8th  April  last,  or  I  (meaning  the  defendant)  should 
certainly  have  rejected  it,  as  every  gentleman  to 
whom  I  (meaning  the  defendant)  have  shewn  it  would 
Wve  done.  4.  The  result  now  is,  vide  your  (mfcanlttg 
4h«  plaintiff's)  letter,  16th  MaJ,  that  I  (matting  the 
defendant)  have  but  lot  five  to  reimburse  hie,  (rrieab- 
4fig  the  defendant)  the  whole  of  my  (meaning  the  de- 
fendant's^ advance,  barring  a  sinall  sum  on  lot  No.  3. 
Thus,  this  '  prime  security '  and  *  first  mortgage  oh  a 
valuable  estate,  purchased '  for  £35,000,'  vide  your 
(nieaninfe  the*  plaintiff's)  letters  23rd  June,  3rd  Sep- 
tember, 1 6th  December,  1868,  and  •  ample  security,9 
•140,000  to  secure  £22,000,  vide  your  (mfeanitfg  the 

Slaintiff's)  letter  30th  April,  1&64,  to  your  (meaning 
he  plaintiff's)  brother  William  has  dwindled  down  to 
irhat  lot  five  may 'produce,  and  notwithstanding  your 
(meaning  the  plaintiff's)  statements  I  lth  becerffber, 
1863,  •  I  (meaning  the  plaintiff)  liave  duly  examined 
and  looked  over  Mr.  Redmond's  (meaning  the  skid 
John  Edward  Redmond's)  Wexford  estate  In  com- 
finf  with  Messrs.  Brassingtbn,  who  met  me  (meanirig 
the  plainthT)  on  the  lands  in  September  lafct.  They 
ire  wfell  kuown,  and  are  men  of  large  experience,  and 
ebncttr  with  me  (meaning  the  plaintiff)  that  this 
testate  is  ample  for  your  (meaning  the  defendant) 
mortgage,"  and  again,  (ifffb  February  list)  "no 
doubt  is  entertained  by  any  one  that  Mr.  Jtedmoh<Pa 
(meaning  the  said  John  Edward  Redmbno*s)  estates 
are  ample  for  all  demands  upon  them."  I  (meaning 
the  defendant)  am  assured  in  writing  by  Mr.  Brassing- 
Ion  that  "in  the  slob  property  he  does  not  think 
there  is  a  margin  of  value  large  enough  to  render 
it  safe  to  allow  interest  to  remain  unpaid,"  though 
in  your  (meaning  the  plaintiff's)  note  of  16th  May; 
you  (meaning  the  plaintiff)  still  state  that  all  parties 
consider  this  lot  five  will  discharge  my  (meaning  the 
defendant's)  demand  and  interest  (while  the  Ordnance 
Valuation  £891  17s.  Id.)  alone  without  multiplying 
here  other  authorities  to  the  same  effect,  shews  the 
present  insecure  and  unstable  nature  of  the  property 
(producing  little  or  nothing)  and  quite  unsuitable  (as 
all  my,  meanrdg  the  defendant's  friends  agree)  for 
such  a  large  amount  in  mortgage.  5.  Yon  (meaning 
the  plaintiff)  are  quite  aware  that  in  respect  to  the 
paying  off  Mr.  VenabVs  mortgage  (meaning  said 
mortgage  of  said  Edward  Burke  White  Venabta)and 
its  reinvestment  with'  Mr.  Redtnbnd  (meaning  said 
John  Edward  Redmond)  Jon  (meaning  the  plaintiff) 
sought  for,  obtained,  and  approved,  my  (meaning  the 


tion  df  Mr.  Redmond's  nibftgige  (meaning  said1  niori- 
-^e  of  the  said  'John,  Edward  Redmond). ..  j^ejfpjr 


^  fAtHftfc  the  plaintiff's)  tetter  27th  NovemW,  j 
aid  thus  having  obtained  my  (meanirig  the  £ 
dibt's)  entire  confidence,  and  assuring  me  (meaning 
the  defendant)  continually,  that  toy  (meaning  the  cto- 
feWant's)  interests  were  always  in  view  and  duly  at- 
tended to  on  tbe  proceedings,  vide  your  (ipeaninir 
the  plaintltfs)  letter  of  the  2itid  March,  1864,  1 
(meaning  the  defendant)  have  been  misled  and  de- 
ceived, and  my  (meaning  the  defendant's)  interest 
Utterly  Tost  sight  6f.    6.  After  much  painful  consi- 
deration, I'  (meaning  the  defendant)  feel  myself  (mean- 
ing the  defendant)  compelled  to  withdraw  from  you 
(leaning  tbe'ptytnttff)  the  further  management  of  mj 
(meaning  the  defendant's)  affairs  now  In  your  (mean- 
ing the  plaintiff's)  hands.  I  (meaning  the  defendant) 
am  urged  to  thb  step  by  the  Consideration  that  at  mj 
(meaning  the  defendant's)  time  of  life,  and  after  tbe 
many  years  of  my  (meaning  the  defendant's)  proved 
cousinly  regard  and  confidence,  I  (meaning  the  de- 
fendant) bright  hot  to  have  been  subjected  to  the  ex, 
trfeme  'annoyance  and  anxiety,    deprivation  of  my 
(meinirig  the  defendant^}' necessary  income,  and  in- 
volving perplexing  testamentary  alterations  which  tn£ 
miscarriage  of  the  Redmond  and  Donnelly  affairs 
(meaning  the  miscarrfage  by  the  plainthT  of  the  said 
affairs  with  the  said  John  Edward  Redmond  and  said 
Mary  Donnelly)  entails  upon  We  (meaning  the  defen- 
dant).    Neither  can  I  (meaning  the  defendant)  blind 
myself  (meaning  the  defendant)  to  the  personal  con- 
siderat!6ns  which  Induced  you  (meaning  the  plaintiff) 
to  overlook  my  (meaning  the  defendant's)  Interests  in 
entering  into  these  so-called  mortgages."    The  sV 
cond  cbnnt  complained  that  the  libel  wfts  published 
of  the  plaintiff  In  relation  to  his  profession  and  business' 
of  an  attorney  and  solicitor.     The  defendant  pleaded 
several  defences,  one  of  which,  the  plea  of  privileged 
communication  was  as  fellows: — And  for  a  further  de- 
fence and  which  the  defendant  prays  may  be  taken  as 
pleaded  separately  to  each  of  the  counts  of  the  said 
plaint,  the  defendant  says  that,  before  the  said  writing 
and  publishing  the  defendant  had,  through  the  plaintiff 
as  his  solicitor,  lent  a  sum  of  £22,000  to  the  said 
Edward  Burke  White  Venabiea  in  mortgage  at  £5 
per  cent   per  annum,  and  defendant  contemplated 
calling  in  the  said  loan  and  lending  out  said  money 
again;  and  defendant  employed  plaintiff  as  his  solicitor 
in  reference  to  calling  in  and  re-lending  said  money, 
and  instructed  him  to  apprise  and  inform  defendant  of 
all  material  offers,  proposals,  And  negotiations  touch- 
ing said  money ;  and  defendant  did,  in  feet,  afterwards 
'and  before  the  said  writing  and  publishing  call  in  the 
said  loan,  and  through  the  said  plaintiff  as  such 
solicitor,  entered  into  an  agreement  with  the  said 
John  Edward  Redmond  for  a  loan  to  him  of  the  said 
£22,000  to  be  secured  by  mortgage  of  certain  slob 
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«M«Wtt«teMM  lath*  iarteS  Bfttott 
tfca*  aW*no#ii  e*  Lot*  Not  9  rid  »d.  ft,  end 

jririch  the  set*  John  Stfwttft  ftedstdrid  ttpitteiHefl 
lie  w*s*rfbouVto  4urbha*e  icaA  agreed  -to  purchase  le 
esofl  ttafded  EstaWOoutt*  *ftd  ftfeo  bfcftftd  tb^  saTd 
writing  and  p'ubHsfatog,  the  defendant,  ttlrotfgh  the 
filnn^r  aS'hii  solicitor  ail  aforesaid,  hid  Wat  to  the 
eafid  Maria  Donnelly  *  sum  of  £3,000  (and  divers 
fireMdiBMbecmiie'ftfidW^i^h^ceMi^iti  the  Court 
of  Chmneiry  arid  other  cOtfTts  cOnse<ttteht  oft  And  ill 
xfcferfcnce  tbthe  said  Idaris,  in  all  which  matters  add 
bnMiiess  the  plaintiff  Wa*  the  abliditor  of  the  flak}  -de* 
fondant,  and1  during  the  safi<l  tides  the  defendant  attH 
fclsb  the 'plaintiff  as  such  attorney  and  solicitor  em- 
ployed Henry  Ormaby,  Esq.,  one  of  her  Majesty's1 
Conned  an  counsel  for  the  defendant  In  the  mitten  of 
sod  inrektkm  to  the  skid  loan*  ftnd  proceedings  in- 
ddeot  thereto  and  arising  therefrom;  and  the  defen- 
dant had  been  to  the  plaintiff's  knowledge  and  White 
the  plaintiff  was  acting  as  the  defendant's  solicitor 
as  aforesaid  in  the  habit  of  writing  to  and  cobmunt- 
bating  with  the  said  Henry  Orossoy  as  the  defendant's1 
counsel  hi  relation  to  the  said  business  and  transac- 
tions, am)  in  relation  to  the  marigeineut  thereof  tiy 
the  plaintiff),  and  the  defendant  says  that,  also,  before 
tile  saffl  writing  and  jSnttlsbitfg  the  defendant  was  In- 
formed and  bettered  that  the  said  Edward  Bnrhe 
White  Tenatdes  Had,  through  his  solicitor,  Mr. 
Garmkhael,  offered  to  the  ptamtiff  for  and  on  behalf 
of  tlie  defendant  a  large  sum  of  money  to  wit  £500, 
or  theitoabbnts,  to  allow  the  said  mortgage  ef  We 
said  Edward  Burke  White  Venables  to  eontihae  at 
£4  per  dent,  per  annum,  which  offer  the :  defendant 
says  the  plaintiff  never  communicated  to  defendant, 
as  it  was  his  dnty  to  liave  done.  'And  the  defendant 
s*ya  that  also  before  the  safd  writing  awd  ^dblishlng 
the  defendant  was  informed  and  believed  that  £400* 
of  the  2^000  advanced  to  the  said  John  Edward1 
Redmond  was  previously  retained  for  the  ptitintiff 
fchriself,  under  color  and  by  way  of  costs,  parable  by 
the  Arid  John  Edward  Redmond  <m  the  said  loan: 
and  defendant  says  that  the  particulars  of  the  said 
agreement  with  the  said  Jdhn  Edward  Redmond  were 
not,  in  fact,  communicated  to  the  defendant  uata 
nearly*  a  year  after  the  said  agreement  was  entered 
ihto;  and  the  defendant,  before  the  said  writing  and 
pubttshing,  believed  and  stilt  believes  that'  the  said 
agreement  Was  disastrous  to  the  defendant  add  his  in* 
tsfeatsy  and  will  Involve  the  defendant's  loss  of  many 
thousand  pounds:  and  the  defendant  says  that  before 
the  said  writing  and  publishing,  the  plaintiff  had 
written  to  the*  defendant  the  several  letters  touching 
the  said  loan  to  tie  said  John  Edwkrd  Redmond  in 
the  iaid  alleged  libel  referred  io,  and  has  thereby 
made  thdeeveratretoresentatidns  in  the  said  alleged 
libel  in  this  behalf  mentioned :  and  the  defendant, 
before  the  said  writing  and  pobHshtng,  believed  ahd 
still  believes  that  the  said  representations  Were  not 
substantia^  true,  and  that  the  security  agreed  to1  be 
taken  from  the  said  Jehn  Edward  Redmond  was  not 
a  prime  security  on  a  valuable  estate  purchased  tor 
£36,000,  nor  ample  security  for'  £22,000,  and  that 
Messrs.  Brksstngton  did  not  concur  with  the  plaintiff 
that  the*  said  estate  of  the  said  John  Edward  Red- 
mond  Wasajifl*  fefr  all  demands  upsri  it;  and  that 


all  parties  did  hot  etfntfder  Mat  the  said  tbt  S  w3tnfc 
tilfcttffge  fee  4efendahVs  dettttrid  aUd  Interest,  $M 
bn  *be  eedtrarj,  the  ftefendant  'Bays  that  the  deleft 
gait,  before  the  safd  Writing  add  puiflishihg,  believed 
^dftirbeftereethtt!<he  bniy  security  for  the  safd 
•£*2;tf00*n*  interest  is,  What  the  eald  lidt  5  iha4 
prodtfo*;  and  that  the  said  property  of  the  said 
John 'Edward  Redmond,  that  is  tb  say,  the  said  hdt 
J5  was  and  is  in  insecure  and  unstable  security  an! 
4&ite  ifttsditabTe  for  so  large  an  amount  In  mortgage; 
and  that  the  defendant  would  and  Will  be  ultimately  a7 
loser  of  iseveral  thousand  founds  fly  sttch  inshfflctettclf' 
id  vnllteoT  the  tfald  lot:  and  the  drffehdarit  says  thai 
tattoo  and  at  the  time  of  the  eaifl  writing  and  pdb* 
llshlug'theVe  wai  a  large  nniotitat  dhe  for  interest  tfi 
the  said  lbkn  tbthe  said  Jbhn  Edward  ftedmond;  and 
the  said  Messrs.  !Brassington  bid,  In  fact,  assured 
the  dsfendaht'iti  Writing  that  in  the  said  ^slob  pro- 
perty,"  that  is  16  My,  the  *aid  Lot  5,  the  said 
Messrs.  Brassington  did  ndt' think  there  was  a  margin 
of  value  Urge  enough  tb  render  it  Safe  to  allow  in- 
terest ft  rentain  tinpaid:  and  defendant  says  that,  hi 
respect  to  the  payirtfe  6ff  the  said  Edward  Burke 
White  Venables*  mortgage,  and  its  re-favestmeni 
with  the  said  John  Edward  Redmond,  the  ptaintht 
sought  for,  obtained,  and  approved  6f  the  defendant's 
leaving' matters  entirely  in  the  plaintiff's  hands,  anti 
recortme&ded  the  defendant  in  the  affair  of  the  said 
Edward  Barke  White  Venables  not  to  correspond 
with  Mr.  Oarmichael,  the  solicitor  of  the  said  Ed- 
ward Bftrfce  White  Venables;  and  the  plaintiff,  by 
his  said  letter,  dated  the  27th  day  of  November. 
1863,  assured  the  defendant  there  Was  no  kind  of 
obstacle  likely  to  arise  to  prevent  the  completion  of 
the  said  Mr.  Redmond's  mortgage,  and  by  another 
letter,  dated  the  22nd  day  of  March,  1864,  the 
plaintiff  assured  the  defendant  that  the  defendant's 
interests  were  always  hi  view  and  duly  attended  to  in 
ihe  proceedings:  and  the  defendant  says  that,  by  the 
satd  fine  of  conduct,  representations,  and  answers, 
1  the  plaintiff  obtained  the  defendant's  entire  confidence: 
and  defendant  says  that,  afterwards  and  before  the 
said  writing  and  publishing,  the  defendant  was  in- 
formed and  believed  that,  instead  of  calling  In  the 
said  loan  from  the  said  Edward  Burke  White 
Venables,  it  might  have  been  to  the  defendant's  ad- 
vantage continued  to  the  said  Edward  White 
Venables,  and  that  the  security  taken  from  the  said 
John  Edward1  Redmond  Was  precarious  and  insuffi- 
cient, and  would  certainly  result  in  a  heavy  loss  as 
aforesaid  to  the  defendant;  and  the  defendant  be- 
lieved that  the  plaintiff's  costs  on  a  continuanco  of 
the  said  loan  to  the  said  Edward  Burke  White 
Venables  would  have  been  trifling  compared  with  his 
costs  upon  a  new  loan  to  the  said  John  Edward'  Red- 
mond: and  the  defendant  knew  that  the  said  plaintiff 
had,  without  apprising  the  defendant  bf  his  intention 
so-  to  do,  secured  and  kept  to  himself  the  said  sum 
of  four  hundred  pounds,  under  the  name  and  coldr 
oT  costs  en  the  said  loan  to  the  skid  John  Edward 
bettrifond:  and  the  defendant  belfeved  that  personal 
gain- and  profit  to  himself  upon  ahd  Arising  from  the 
n4 w  loan  which  wbuM  hot  have  attended  a:  continuance 
bf  thd  said  loan  to  the  satd  fidwaYd  'Barke  White 
Vtatftfes  hid  induced  the  (rtahlfin*  to  overlook'  the 
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defendant's  interests  io  entering  into  the  said  agree- 
ment *vith  the  said  John  Edward  Redmond:  and  the 
defendant  believed  that,  nnder  the  circumstances  and 
for  the  reasons  aforesaid,  defendant  was  misled  and 
deceived  by  the  plaintiff,  and  that  the  defendant's  in- 
terests were  utterly  lost  sight  of  by  the  plaintiff:  and 
the  defendant  says  that  the  plaintiff,  as  solicitor  for 
and  on  behalf  of  the  defendant,  also  lent  the  said 
snm  of  three  thousand  pounds  on  mortgage  to  the 
said  Maria  Donnelly,  (on  insufficient  security)  whereby 
(and   by  reason   of  the  mismanagement  of  the  said 
loan)  a  heavy  loss  is  likely  to  accrue  to  the  defendant ; 
and  before  the  said  writing  and  publishing,  the  de- 
fendant believed  that  considerations  of  personal  profit 
to  himself  in  the  way  of  costs  had  induced  the  plain- 
tiff to  overlook  the  defendant's  interests  in  entering 
into  the  said  mortgage  to   the  said  Maria  Donnelly: 
and  the  defendant  says  that,  before  and  at  the  time 
of  the  said  writing  and  publishing,  he  honestly  be- 
lieved that  the  several  matters  hereinbefore  and  in 
the  said  libel  stated  and  in  the  plaint  complained  of 
were  true,  and  the  defendant  thereupon  ceased  to 
employ  the  said  plaintiff  as  his  attorney  and  solicitor, 
and  employed  Messrs.    Nunn  and  Jones  as  his  at- 
torneys and  solicitors  to  transact  all  such  business  as 
the  plaintiff  had  been  theretofore  engaged  in  for  the  de- 
fendant ;  and  also  to  wind  up  and  settle  accounts  be- 
tween the  plaintiff  and  the  defendant,  and  to  procure 
from  the  plaintiff  all  the  defendant's  deeds,  papers, 
and  documents,  and  thereupon  and  upon  the  occa- 
sion  of  his   retaining   the  said  Messrs.  Nunn   and 
Jo^es,  and  for  the  purpose  of  their  receiving  infor- 
mation as  to  how  matters  stood  between  the  plaintiff 
and  the  defendant,  and  as  part  of  their  instructions  to 
enable  them  to  enter  upon  and  discharge  the  duties 
incident  to  the  said  employment,  and  to  enable  them 
properly  and  duly  to   consider  any  claims  for  costs 
which  the  plaiutiff  might  make  upon  the  defendant, 
the  defendant  sent  to  the  said   Messrs.   Nunn  and 
Jonjs  a  copy  of  a  letter  which  he  had  written  to  the 
plaintiff,  being  the  libel  in  the  plaint  complained  of ; 
and  also  a  like  copy  to  the  said  Henry  Ormsby,  whom 
the  defen  lant  desired  to  be,  and  in  fact,  continued  as 
his  counsel  in  all  the  said  several  matters  and  pro- 
ceedings, and  as  information  and  instructions  to  the 
•aid  Henry  Ormsby,  the  better  to  enable  him  to  ad- 
vise with  and  guide  the  said  Messrs.  Nunn  and  Jones 
in  the  discbarge  of  their  said  duties,  and  particularly 
in  settling  any  claim  for  costs  which  the  plaintiff 
might  have  against  the  defendant  in  reference  to  or 
connection  with  the  said  loans  and  proceedings  or  any 
of  them,  which  is  the  writing  and  publication  by  the 
said  plaint  complained  of :  and  defendant  says  that, 
he  so  wrote  and  published  the  said  libel  bona  fide  and 
without  malice,  and  in  the  honest  belief  that  the  se- 
veral statements  therein  contained  ard  by  the  plaint 
complained  of  were  true:  and  the  defendant  further 
says  that,  it  was  the  duty  and  interest  of  the  defen- 
dant to  inform  the  said  several  persons  of  the  said 
several   matters,    and  of  the  circumstances,   under 
which,  and  the  grounds  on  which  he  had  ceased  to 
employ  the  said  plaintiff  as  his  attorney  and  solicitor; 
and  that  the  said  information  was  and  is  necessary 
and  beneficial  for  the  conduct  and  management  of  the 
aaid  proceedings  so  instituted  and  pending  as  aforesaid, 


and  in  reference  to  any  claim  of  the  plaintiff  for  costs? 
against  the  defendant  in  relation  to  the  said  loans  and 
matters,  and  that  the  said  Messrs.  Nunn  and  Jones, 
as  such  attorneys  and  solicitors  of  the  defendant,  and 
the  said  Henry  Ormsby  as  counsel  for  the  defendant 
were  and  every  of  them  was  interested  in  receiving  * 
copy  of  the  said  alleged  libel;  and  that  they  and 
every  of  them  were  and  are  and  was  and  is  nnder 
the  circumstances  and  for  the  reasons  in  this  defence 
appearing  interested  in  being  informed  of  the  several 
matters  in  the  said  alleged  libel  stated  and  set  forth* 

Heron,  Q.G.  (with  him  Macmahon)  applied  that 
this  plea  might  be  set  aside  or  amended. — This  plea 
does  not  state,  as  a  fact,  that  the  defendant  had 
learned  what  is  charged  in  the  count  to  be  in  the 
libel:  it  only  says  that  he  had  heard  and  believed 
it;  it  does  not  say  from  whom  he  heard  it  The 
defendant  must  either  state  in  the  plea  as  he  does 
in  the  letter,  that  be  had  learned  it,  or  he  must 
show  that  he  had  reasonable  grounds  for  believ- 
.dg.  [Monahan,  G.J. — If  that  be  the  only  ob- 
jection, it  is  ground  of  demurrer.]  We  are  prevented 
from  demurring  by  an  averment  at  the  end  of  the 
plea.  "  The  defendant  says  that  he  honestly  believed 
that  the  several  matters  herein  before  and  in  the 
plaint  complained  of  were  true."  This  includes  all* 
As  regards  a  number  of  things  stated  in  the  letter, 
the  defendant  pleads  that  they  did  occur;  but  as  re- 
gards some  of  them  he  does  not  state  that  they,  in 
fact,  occurred,  and  if  the  Court  think  he  need  not 
state  that  they  did  occur,  then  we  submit  that  he 
ought  to  state  the  grounds  from  which  he  derived  his 
information.  In  no  instance  does  he  state  the  nature 
of  the  information.  As  regards  Donnelly,  he  does 
not  state  even  information.  In  Godfrey  v.  Crass) 
(12  Irish  Common  Law  Reports,  833)  it  was  held 
that  the  proper  mode  was  to  apply  to  set  the  plea 
aside.  Murphy  v.  KeUett  (13  Ir.  C.  L.  488)  wee 
subsequent  in  date  to  Godfrey  v.  Cross.  It  is  the 
supplement  to  Godfrey  v.  Cross,  and  decides  what 
are  the  three  essential  elements  of  a  plea  of  privilege* 
Tho  principle  in  Godfrey  v.  Cross  ought  to  apply  here 
more  strongly.  \Monahan,  C.J. — The  only  question 
is  if  Godfrey  v.  Cross  be  quite  reconcileable  with 
Murphy  v.  Kdlett.  We  cannot  overrule  our  own 
decision  in  Murphy  v.  Ktllett  except  on  demurrer.]} 
Murphy  v.  KelUtt  is  reconcileable  with  Godfrey  v. 
Cross.  The  occasion  was  clearly  shown  to  exist  in 
the  former  of  those  cases.  Upon  demurrer  almost 
the  only  thing  is  to  show  that  there  is  no  occasion. 
The  question  whether  the  party  should  set  out  the 
grounds  of  his  belief  could  not  be  argued  on  demur- 
rer. Demurrer  almost  invariably  fails  because  the 
question  is  if  prima  facie  there  be  an  occasion.  The 
Court  did  not  decide  in  Godfrey  v.  Cross  that  this 
was  essential  to  the  validity  of  the  plea:  but  they 
said,  where  the  defendant  relied  on  information,  the 
plaintiff  was  entitled  to  have  the  grounds. 

Dowse,  Q.C.  and  Tandy,  contra. — In  Godfrey  tv 
Cross  it  was  manifested  that  the  defendant  knew^ 
nothing  personally  of  the  facts.  There  was  a  mo* 
tiou  to  compel  particulars  to  be  given,  and  it  was  re- 
fused  on  the  ground  that  the  plea  ought  to  be  set 
aside  as  embarrassing.  The  reasons  given  in  Murphy 
v.  KeUett  show  that  here  the  allegation  is  immateriaL 
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Murphy  ▼.  Estlett  decides  thai  the  allegation  is  a 
matter  of  evidence.  [Monahan,  OJ. — Yoa  state 
more  in  your  plea  than  was  done  in  Murphy  v.  Eel- 
left;  how  then  are  yon  the  worse  for  telling  the  plain- 
tiff from  whom  yon  got  the  information?]  It  might 
have  been  from  some  one  whom  the  defendant  does 
not  recollect.  -This  is  only  a  part  of  the  defence.  In 
Godfrey  v.  Cross,  Hennessy  v.  Morgan  (8  Ir.  C. 
L.  R.  App.  69)  was  cited*  and  the  marginal  note  to 
Fox  v.  Broderkk  (8  Ir.  Jur.,  N.  Sn  194)  says 
that  the  authority  of  Henneuy  v.  Morgan  is  doubt- 
ful. This  plea  would  hare  been  good  without  the 
allegation  of  information;  and  the  question  is,  having 
pleaded  one  part  of  the  evidence,  are  we  bonnd  to  go 
•on  and  plead  more  of  it?  Godfrey  v.  Cross  passed 
by  the  distinction  between  a  plea  of  privilege  and  a 
plea  of  justification.  The  effect  of  doing  what  we  are 
asked  to  do  would  be  to  give  the  evidence  on  which 
we  rely  to  prove  the  absence  of  express  malice. 

Macmahon  was  not  called  on. 

Momahan,  G.J.— We  will  follow  Godfrey  v.  Cross. 
If  that  case  were  not  decided  in  the  Court  of  Ex* 
chequer  I  should  be  very  slow  to  hold  that  it  was  ne- 
cessary for  the  defendant  to  set  forth  the  grounds  of 
his  information.  I  still  abide  by  the  opinion  expressed 
in  Murphy  v.  KeUett;  but  inasmuch  as  this  plea 
states  that  the  defendant  had  information,  in  de- 
ference to  the  authority  of  the  Conrt  of  Exche- 
quer. I  think  it  more  convenient  to  follow  it  than 
to  have  two  different  decisions.  Let  the  defen- 
dant amend  that  portion  of  his  plea  in  which  he  states 
he  had  information* 

Motion  granted. 


Court  at  tfitfjequer* 

Btported  by  William  A.  Sargent,  Xsq.,  Barrlator-at*  aw 

[bxvobx  thk  full  court.] 

King  v.  Fob. 

Demurrer— Forcible  removal  from  church — Right  of 
magistrate  to  arrest  on  view— 6  Geo.  1,  c.  5,  s.  14. 

A.  entered  a  church  during  the  celebration  of  divine 
service,  and  though  offered  a  seat  by  the  church- 
warden,  went  into  another  seat  allocated  to  a  pa- 
rishioner,  and  refused  to  leave  it  notwithstanding 
tha  remonstrances  of  the  churchwarden;  and  de- 
fendant, who  was  a  J.P.,  and  present  at  the 
time,  thereupon  took  him  into  custody,  and  kept 
Aim  in  custody  until  the  clergyman  and  church- 
warden should  swear  informations  against  him, 
which  they  did;  and  on  plaintijps  not  getting  two 
euretiee,  as  provided  by  sL  6  Q.  I.e.  5,  defendant 
committed  him  to  gaol.  Plaintiff  brought  an  ac- 
tion then  against  defendant  for  assault  and  false 
imprisonment,  and  defendant  pleaded  the  above 
/acts.  Held,  on  demurrer  to  the  defences  that  they 
must  be  set  aside  as  not  justifying  the  assault  or 


even  the  false  imprisonment,  as  defendant  had  not 
brought  the  offence  charged  against  plaintiff  within 
the  provisions  of  the  Act. 
Qnare  if  a  magistrate  has  a  right  to  arrest  a  person 
guilty  of  a  misdemeanor  before  his  eyes,  when  there 
has  not  been  any  breach  of  the  peace  actual  or- 
apprehended. 

This    was    a    demurrer  to    defences.      The   first 
count  of   the  summons    and    plaint  was   as    fol- 
lows:— Henry  Harrington   Foe,   the    defendant,   is 
summoned  to  answer  the  complaint  of  William  King, 
the  plaintiff,  who  complains  that  defendant  on  the 
8th  day  of  January,  1 865,  assaulted  and  beat  plaintiff! 
Second  count — And  also  that  defendant  on  the  8th 
day  of  January,  1865,  assaulted  plaintiff  and  gave 
him  into  the  custody  of  a  policeman,  and  caused  him 
to  be  imprisoned  in  a  police  office.     Third  count — And 
also  that  defendant,  on  the  8th  day  of  January,  1.865, 
maliciously  and  without  reasonable  and  probable  cause* 
assaulted  plaintiff  and  caused  him  to  be  imprisoned. 
Second  defence  to  third  count — And  for  a  further  de- 
fence to  the  third  count,  defendant  says  that  he  did 
the  acts  therein  mentioned  without  malice,  and  with 
reasonable  and  probable  cause.     Third  defence  to 
first,  second,  and  third  counts — And  for  a  further  de- 
fence to  said  first,  second,  and  third  counts  (save  as 
to  so  much  of  the  third  count  as  charges  the  defen- 
dant with  malice  and  want  of  probable  cause),  and 
which  defence  defendant  prays  may  be  taken  as  pleaded 
separately  to  each  of  said  counts,   defendant  says 
that  before  and  at  the  time  of  the  committing  of  the 
grievances  in  said  first,  second,  and  third  counts  men- 
tioned, the  church  of  Nenagh  was  a  parochial  church 
of  the  parish  of  Nenagh,  situated  in  the  county  of 
Tipperart,  and  one  John  Hamilton  Dundas  and  one  Jas. 
Jocelyn  Poe  were  the  churchwardens  of  said  parish* 
and  had  duly  allocated  certain  seats  in  said  church  to 
Stawell  L.  Heard,  John  J.  C.  Canning,  Robert  W. 
Exshaw,  William  Greed,  Edward  Fishbourne,Arthur 
F.  Smith,  and  Alfred  0.  English,  being  parishioners 
of  said  parish,  and  entitled  to  be  seated  in  said  church; 
and  that  plaintiff,  before  the  time  of  the  committing 
of  said  trespasses  (although  the  said  James  Jocelyn 
Poe,  being  one  of  such  churchwardens  as  aforesaid, 
offered  to  procure  for  plaintiff  a  proper  and  conveniens 
seat  in  said  chutch),  wilfully  of  purpose  and  contemp- 
tuously  m  said  church  on  the  Sabbath  day,  and 
during  the  time  that  divine  service  was  being  celebrated 
in  said  church,  disturbed  and  disquieted  same  and  tha 
congregation  therein  by  wilfully  getting  into  said  seats 
so  allotted  to  the  said  Stawell  L.  Heard,  John  J.  C. 
Canning,  Robert  W.  Exshaw,  William  Creed,  Edward 
Fishbourne,  Arthur  F.  Smith,  and  Alfred  C.  English, 
and  forcibly  keeping  possession  thereof,  and  by  mak- 
ing divers  loud  noises,  and  by  otherwise  conducting 
himself  in  an  indecent,  irreverent,  and  unbecoming 
manner;  whereupon  said  James  Jocelyn  Poe,  one  of 
the  churchwardens  as  aforesaid  for  the  preserving  of 
due  decorum,  reverence,  and  decency  in  said  church, 
and  for  the  removing  of  such  interruption  of  divine 
service  and  disturbance  of  the  congregation,  requested! 
plaintiff  to  leave  said  seat  and  to  cease  said  disturb- 
ance and  disquieting  of  divine  service  and  of  the  con- 
gregation, and  to  cease  such  indecent  and  irreverent 
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Opuduct  aa  aforesaid*  which  plaintiff  wbojty  refused  to 
<fe»  and  continued  in  eajd  scats  disturbing  and  dis- 
quieting divine  service  and  the  congregation  in  laid 
oburoh,  whereupon  defendant  then  and  there,  being  a, 
justice  of  the  peace  for  the  aaid  county  of  Tippeiaxy, 
and  having  himself  seen  and  had  view  of  all  plaintiff's 
■aid  acts  and  conduct,  and  of  the  offence  ao  commit- 
ted  by  him  aa  aforesaid,  and  having  also  been  re- 
peated bjr  said  James  Joccryu  Foe  to  acj  as  a  Justine 
of  the  peace  in  respect  of  aaid  acta,  and  conduct,  and 
offence  of  plaintiff,  did  than  and  there  request  of 
plaintiff  to  cease  such  indecent  and  unbecoming  con* 
duct,  and  to  cease  his  interruption,  disturbance,  and 
disquieting  of  divine  service  and  of  said  congregation, 
and  from  committing  such  offences  as  aforesaid,  which 
plaintiff  wholly  refused  to  do,  whereupon  defendant, 
being  such  justice  of  the  peace,  and  having  said  yiew 
and  personal  cognizance  of  anch  offences,  then  and 
therotopk  plaintiff  into  custody,  and  detained  and  im- 
prisoned him  for  a  time  only  reasonably  sufficient  to 
examine  into  anch  offence  aa  aforesaid,  and  to  receive 
the  informations  of  the  Rev.  Jonathan  Christopher 
Bead,  who  was  one  of  tbe  officiating  clergymen, 
and  of  tbe  said  James  Jocelyn  Poe,  touching  said  of- 
fence ;  and  before  such  a  reasonable  fime  had  elapsed 
tbe  said  Bev.  Jonathan  Christopher  Head,  who  was 
one  of  the  officiating  clergymen  in  said  church  during 
tbe  time  aforesaid,  and  the  said  James  Jocelyn  Poe, 
came  before  defendant,  then  and  there  being  each  jus- 
tice of  the  peace  as  aforesaid,  and  then  and  there  duly 
made  oath  thai  plaintiff  had  on  tbe  Sabbath  day.  in 
the  church  of  Nenagh,  and  during  the  time  that  di- 
vine service  was  being  celebrated  there,  maliciously  and 
contemptuously  disquieted  and  disturbed  same  and  the 
congregation  therein  assembled,  and  interrupted  the 
celebration  of  divine  service;  whereupon  defendant 
called  upon  plaintiff  to  be  bound  in  sureties  as  required 
by  the  statute  in  such  c*se  made  and  provided;  and 
because  plaintiff  could  not  procure  such  sureties  bat 
aaade  default  in  that  behalf,  defendant  duly  made  bis 
warrant  and  committed  plaintiff  to  gaol  until  plaintiff 
should  find  two  sureties  pursuant  to  Abe  form  of  the 
ntatnte  in  that  case  made  and  provided,  which  are  .the 
trespasses  in  the  1st,  2nd,  and  3rd  counts  complained 
pf  and  in  the  introductory  part  of  this  plea  mentioned, 
5th  defence  to  first  and  second  ooppts^-Aqd  for  a 
further  defence  to  said  first  and  second  counts,  and 
which  defence  defepdant  prays  may  be  taken  as  pleaded 
separately  to  each  of  aaid  counts,  defendant  says  tbnt 
ibe  areepeases  therein  complained  of  were  committed 
*prior  to  and  subsequent  to  a  certain  committal  herein- 
after joentioned.;  and  th^t  before  and  at  the  time  of  the 
^committing  of  .the  grievances  in  said  let  and  2nd  counts 
jmeutioueditbe  ohnrokfif  Nenagh  was*  pwocbml  churqh, 
4c.  [same  aa  last  plea]  And  defendant  jajs,  as  ;to  so 
Tjnnch.Qf  aaid  .trespasses  as  trere  occasioned  by  said 
^ommitta],  that  in  making  said  committal  defendant 
«oted  without  jurisdiction,  and  that  aaid  committal 
baa  bo*  been  quashed.  Plaintiff  demurred  to  .tbe 
,eboTe  pleas,  and, bis  grounds  of  demurrer  weifttf  fol- 
Jewa:— As  to  ^second  defense  to  third  coqnt— (I.) 
(ffhnt  no  ground  of  defence  is  diaclosed,  for  defendant 
while jidmitting  the  nanenlt  and  imprisonment  does 
not  justify  either,  or  assign  any  Hgalancnae  for  eom- 
wtting  the  treapaases  complained  of   .  (3.)  iTbat  da- ' 


fandant  doe*  boI  take  bane  upon  any.  material  or  1 
venable  fact  upon  vhioh  an  issue  could  be  knit,  tat 
while  ccnieestng  ike  Uespassee  complained  of;  only 
seeks  to  put  in  issue  ike  motives  by  which  he  was  in- 
fluenced. (3.)  Thai  the  defence  pleaded  is  wholly  Ir- 
relevant as  regards  the  real  cause  of  action  stated  in 
the  third  count  of  the  summons  and  plaint.  Aa  to* 
the  third  defence  to  the  finst,  second,  and  third  count* 
— (1.)  That  the  third  defence,  wkiah  U  pleaded  to- 
the  first,  second,  and  third  counts  of  the  summons, 
and  plaint  (save  aa  to  ao  much  of  the  third  count  a* 
charges  defendant  with  malice  and  want  of  probable 
cause)  professes  tq  be  an  answer  to  the  whole  of  tbe 
trespasses  complained  of,  and  to  justify  each  and  every: 
of  them,  bnt  does  not  disclose  any  legal  excuse  or  jus- 
tification for  the  commission  of  the  traapaases  com- 
plained of.  (2.)  That  the  3rd  defence  does  not  shoir 
any  offence  committed  by  plaintiff  for  which  he  could 
be  legally  arrested  without  a  warrant;  and  it  is  not 
averred  in  said  defence  that  plaintiff  bad  committed  a 
breach  of  the  peace,  or  that  there  was  any  reasonable 
gronnd  for  apprebeuding  that  any  breach  of  tbe  peace 
wonld  be  committed.  (3.)  That  it  is  not  shown  that 
any  person  having  a  legal  right  to  a  seat  in  aaid 
eburoh  was  prevented  by  plaintiff  from  occupying  tbe 
same,  or  that  the  churchwardens  of  said  church  or  any 
other  person  having  lawful  authority  required  defen- 
dant to  take  plaintiff  into  custody,  or  to  detain  or  im- 
prison him;  and  even  if  snob  matters  were  shown, 
still  the  alleged  conduct  of  plaintiff  in  the  church 
would  not  have  justjued  defendant  in  arresting  him, 
or  committing  the  several  trespasses  complained  ofc 
(4.)  That  defendant  had  no  authority  or  right  to  de- 
tain or  imprison  plaintiff  until  he  should  ascertainr 
whether  informations  would  be  sworn  against  him. 
(5. )  That  the  matters  stated  in  the  defence  do  not 
amount  to  an  offence  within  tbe  statute  referred  to  in 
the  defence  or  to  any  offence  for  which  plaintiff  could 
be  legally  imprisoned  or  committed  as  the  defence  ad- 
mits he  was.  (6.)  That  defendant  had  not  any 
authority  or  jurisdiction  under  the  circumstances  in 
defence  set  forth  to  ceil  upon  plaintiff  to  be  bound  in 
sureties,  or  to  commit  plaintiff  to  gaol,  until  he 
should  find  two  sureties,  especially  without  a  pre- 
vious summons,  (7.)  T|hat  the  .^arrant  of  committal 
relied  on  in  tho  defence  is  irrelevant  and  void  on  the 
face  of  it.  Aa , to  .the  fifth  defence  to  tbe  first  and 
qecopd  pqunte.— <i.)  T<bet  the  £fth  defence  wbjch  i* 
pleaded  to  the  first  and  second  counts  of  the  sum- 
mons and  fdaint,  ao  far  aa  it  professes  to  be  aa 
answer  to  the  trespasses  complained  of  prior  to  the 
committal  to  she  gaol  as  in  defence  mentioned,  pro- 
fesses to  be  an  answer  to  the  whole  of  tbe  trespasses 
complained  of,  and  to  justify  the  commission  or  each* 
and  every  of  .them,  belt  does  not  disclose  any  legal 
ground  of  excuse  or  justification  for  the  commission 
of  the.  trespasses  .complained  of.  (2.)  That  jt  is  not 
averred  in  said  defence  that  plaintiff  tad,  jrh|le  in 
the- church  At  Hfonagh,  committed  any '  crime  for 
which  he  should  be  arrested  without  a  warrant,  or 
•that  he  had  committed  a  breach  of  the  peace,  or  that 
there  was  any. reasonable  ground  for  apprehending 
that  a  breach  of  the  peace  would  be  committed.  (3.) 
That  it  is  not  averred  in  aaid  defence  that  any  person 
hating  a  legal  rjght  to  a  seat  in  aaid  church  was  pre- 
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Tested  by  plaintiff  from  occupying  the  same*  or  that 
the  churchwardens  of  said  church  or  any  other  per- 
son having  lawful  authority  required  defendant  to 
take  plaintiff  into  custody,  or  to  detain  or  imprison 
him ;  and  even  if  such  matter  had  been  averred,  the 
alleged  acts  of  plaintiff  in  the  church  would  not  hare 
warranted  defendant  in  committing  the  several  tres- 
passes complained  of.  (4.)  That  defendant  had  no 
authority  or  right  to  detain  or  imprison  plaintiff  until 
he  should  ascertain  whether  informations  would  be 
sworn  against  him.  (5.)  That  the  matters  stated  iu 
the  plea  do  not  amount  to  an  offence  within  the  sta- 
tute therein  referred  to,  or  to  any  other  offence  for 
which  plaintiff  could  be  legally  imprisoned  or  commit- 
ted, as  it  is  admitted  he  was.  (6.)  That  the  warrant 
relied  on  in  the  defence  is  void  and  invalid  on  the 
face  of  it  (7.)  That  the  committal  relied  on  in  the 
fifth  defence  was  not  a  conviction  or  order  within  the 
provisions  of  12  Vict.,  cap  16;  and  there  was  no 
necessity  to  quash  it  before  bringing  the  action.  (8.) 
That  the  committal  was  not  an  act  done  under  any 
warrant  or  process  to  compel  appearance,  nor  was 
any  summons  served  on  plaintiff  previous  to  such 
warrant,  personally,  or  otherwise. 

Lover  (with  him  J.  K  Walsh*  Q,  C.)  for  plaintiff, 
opened  the  demurrer.  Brandt  v.  Craddock  (27  L.  J. 
H.  s.  Exch.  314);  HaU  v.  Feamky  (3  Q.  B.  919); 
BamUy  v.  Clarkson  (3  Lev.  37);  Tarlton  v.  Fisher 
(2  Dong.  671);  Weaver  v.  Ward  (Hob.  134);  6 
Geo.  1,  c.  5.  a.  14;  23  &  24  Vict  c.  32;  Main- 
waring  v.  OUes  (5  B.  &  AL  356);  Hawkins  v.  Com- 
picgne  (3  Phil.  16);  Qreaturchin  v.  Beardsley  (2 
Lev.  241);  Harris  v.  Drtwe  (2  B.  &  Ad.  168); 
Collet  v.  Bailiffs  of  Shrewsbury  (2  Leon.  34).  As 
to  authority  to  arrest  without  summons  or  charge 
made.— Atkinson  v.  Carty  (1  Jebb.  &  Sym.  369); 
Windham  v,  Clere  (Cro.  Elia.  130,  1  Lev.  187); 
Bex  v.  Bimie  (1  Moo.  &  Rob.  160,  a.  a  5  Car.  & 
Pay.  205);  Caudle  v.  Seymour  (1  Q.  B.  889*  8  & 
9  Vic**  c  87*  sees.  58,  83).  As  to  breaeb  of  peace 
actual  or  apprehended. — King  v.  Wadlsy  (4  M.  &  S. 
508);  Wheeler  v.  Whiting  (9  C.  &  P.  263);  Cooke 
v.  Leonard  (4  B*  &  0.  351);  Timothy  v.  Simpson 
(1  Cr.  11  &  R.  757);  TruscoU  v.  Carpenter  (1 
Raym.  219);  Williams  v.  Jones  (Cas,  temp.  Hard- 
wicke,  284).  As  to  warrant  of  committal,  12  Vict, 
c.  16.— Lalor  v.  Bland  (8  Ir.  C.  L.  R.  1 15)  ; 
M'JDonaldv.  Bulwer  (13  ir.  C.  L.  R.  549.)  No 
name  was  inserted  in  the  warrant  of  committal,  con- 
sequently it  was  invalid. — Armstrong  v.  Turquaud 
(9  Ir.  0.  L.  R.  32);  FiUpatrick  v.  Pine  (13  Ir.  a 
L.  R.  32);  Thompson  v.  HakeviU  (19  C.  B.  n.8. 
713);  King  v.  Hood  (Moo.  Gr.  Cas.  281). 

Ryan,  contra,  in  support  of  the  pleas. — The  defen- 
dant is  sued  in  the  plaint  as  a  Justice  of  the  Peace, 
for  in  the  margin  there  is  the  addition  of  "  Justice  of 
the  Peace  "  to  the  name  of  defendant,  though  I  admit 
he  is  not  sued  as  such  in  the  body  of  the  plaint. 
How,  if  those  words  are  material  in  the  plaint,  defen- 
dant should  plead  to  them,  as  he  has  done;  if  they 
are  not,  they  are  then  a  trap  laid  by  plaintiff,  a  thing 
which  he  should  not  be  allowed  to  do.  As  to  the 
main  point  in  the  case. — Fuller  (v.  Lane  (2  Add. 
425);  1  Russell  on  Crimea  415, 6  Geo.  1,  c  5,  s.  14. 
A  justice  of  the  peace  has  authority  to  arrest  a  person 


who  has  been  guilty  of  a  misdemeanour  before  his  eyes. 
1  Kann  6  Walshe,  Justice  of  Peace,  115,  118; 
Holyday  v.  Oxenhridge  (Cro.  Charl.  232,  2  Hawk 
Pleas,  of  Crown  128).  As  to  whether  defendant  had 
a  right  to  detain  plaintiff  until  informations  wens 
sworn  by  the  clergyman  and  churchwardens-*- 
M'JJonald  v.  Bulwer  (13  Ir.  C.  L.  R.  549);  Grady 
v.  Hunt  (1  Ir.  Jur.  N.  S.  10);  Williams  v.  GlemeUr 
(2  B.  &  C.  699);  Brennan  v.  Williams  (9  Ir.  0.  L. 
R.  Ap.  35);  Smith  v.  Whelan  (10  Ir.  a  L.  R.  Ap. 
H). 

Walshe,  Q.C.  in  reply.— Unless  the  offence  charged 
against  plaintiff  in  the  defences  conies  under  the  pro- 
visions of  the  Toleration  Act,  6  Geo.  1.,  o.5,  s.  14, 
there  is  no  misdemeanour  here.  Now,  there  are  two 
things  mentioned  in  the  Act,  via.,  that  the  person 
must  come  in  contemptuously  and  disturb  the  congre- 
gation; the  words  are  not  in  the  alternative.  These 
two  circumstances  did  not  occur  in  the  present  ease; 
therefore,  if  the  offence  did  not  come  within  the  Act 
referred  to,  the  whole  defence  falls  te  the  ground. 
Bat  I  say  further,  that  there  is  no  authority  for  a 
magistrate's  right  to  arrest  for  a  misdemeanour  on 
view.  Burns1  Justice  of  the  Peace — Arrest.  Ne 
one  can  be  arrested  for  a  misdemeanour  without  a 
warrant,  though  he  may  be  for  treason  or  felony. 
Martin  Lessor's  case,  (Cro.  James  497).  All  the 
authorities  cited  on  the  other  side  are  old  ones,  and 
do  not  apply  to  the  law  as  at  present. — Burton  v. 
Henson  (10  M.  &  W.  105);  Worth  v.  Terrington  (13 
M.  6  W.  781);  Haw  v.  Planner  (1  Saund.  10> 
By  the  provisions  of  the  statute  there  must  be  two 
or  more  witnesses  to  prove  the  disturbance,  and  a 
magistrate  cannot  constitute  himself. into  two  wit- 
nesses, merely  because  he  has  seen  the  offence.— 
Jones  v.  Owen  (2D.&R,  600).  Unless  there  is  a 
special  authority  given  to  a  magistrate  to  arrest,  his 
seeing  a  misdemeanour  committed  amounts  only  to  a 
very  strong  case  of  suspicion.  The  plea  does  not 
justify  the  battery.  The  warrant  is  no  justification, 
for  there  is  a  blank  for  the  name  of  the  offending 
party. 

Pioot,  C.B. — We  are  alt  of  opinion  that  the  de- 
murrer must  be  allowed.  If  plaintiff  wished  to 
bring  his  action  against  defendant  as  a  J.  P.,  he 
should  have  alleged  that  defendant  was  a  J.  P.,  and 
it  is  not  sufficient  that  these  words  occur  in  the  mar- 
gin. But  plaintiff  did  not  proceed  against  defendant 
as  a  J.  P.,  and  then  defendant  cannot  rely  on  the 
fact  of  his  being  a  J.  P.  as  a  material  circumstance. 
With  respect  to  the  main  point  in  the  case,  we  are 
unanimous,  that  the  demurrer  must  be  allowed,  be- 
cause defendant  has  not  brought  the  offence  charged 
within  the  Act  of  Parliament.  Defendant  alleges  the 
act  of  misconduct  to  have  been  as  follows: — [Here 
his  lordship  referred  to  the  pleas  as  given  above.] 
Whereas  the  Act  provides — "  That  if  any  person  or 
persons  do  or  shall  willingly  and  of  purpose  mali- 
ciously or  contemptuously  come  into  any  cathedral  or 
parish-church,  chapel,  or  other  congregation  permitted 
by  this  Act,  and  disquiet  or  disturb  the  same,  or 
misuse  any  preacher  or  teacher,  such  person  or  per- 
sons upon  proof  thereof,  before  any  Justice  of  the 
Peace,  by  two  or  more  sufficient  witnesses,  shall  find 
two  sureties  to  be  bound  by  recognizance  in  the  penal 
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sum  of  £50  to  appear  at  the  next  general  or  quarter 
sessions  to  be  held  for  the  county  wherein  such  offence 
shall  be  committed,  and  in  default  of  each  sureties, 
shall  be  committed  to  prison,  there  to  remain  till  the 
next  general  or  quarter  sessions,  and  upon  conviction 
of  the  said  offence  at  the  said  general  or  quarter  ses- 
sions shall  suffer  the  pain  and  penalty  of  £20." 
Now,  there  is  no  allegation  that  plaintiff,  willingly 
and  of  purpose,  came  into  the  church,  <fec  Nor  did 
defendant  proceed  as  the  Act  provided.  The  Act 
was  intended  to  provide  a  remedy  against  wilful  mis- 
conduct. No  authority  was  cited  to  shew  that  the 
offence  of  interrupting  divine  service  is  a  misdemeanour 
at  Common  Law.  Even  if  it  were  a  misdemeanour 
at  Common  Law,  there  was  no  authority  cited  to 
show  that  a  magistrate  has  a  right  to  arrest  a  person, 
guilty  before  his  eyes,  of  a  misdemeanour,  where 
there  is  no  breach  of  the  peace,  and  where  it  is  not 
necessary  to  arrest  the  offender  to  prevent  the  re- 
newal of  the  act.  Whether  it  would  be  lawful  to 
remove  a  person  guilty  of  such  misconduct  as  plain- 
tiff is  charged  with  it  is  not  necessary  for  us  to  de- 
cide; but  I,  for  one,  cannot  allow  such  misconduct 
as  is  charged  against  plaintiff  to  pass  without  declar- 
ing my  opinion — that  such  an  offender  might  be  re- 
moved and  prevented  from  desecrating  the  House  of 
God.  But  that  was  not  what  was  done  in  this  case; 
but  a  jurisdiction  was  assumed  to  make  plaintiff 
amenable  under  the  Act,  and  on  the  Act  the  plea  was 
founded,  and  as  the  offence  does  not  come  within 
that  provided  against  by  the  Act,  this  defence  can- 
not be  sustained.  It  is  not  necessary  to  say  more 
than  this: — The  offence  complained  of  was  one  of 
assault  and  battery  and  false  imprisonment;  and  the 
first  part  of  the  summons  and  plaint  remains  unjus- 
tified, even  if  the  second  was  justified,  and  as  the 
defence  is  bad  in  part  it  is  bad  as  to  the  whole. 
What  was  stated  about  the  warrant  is  beside  the 
question. 

Demurrer  allowed. 


[Borons  the  full  Court.] 

Rtak  tv  Pbrbt, 

JTew  trial  motion — Malicious  prosecution — Questions 
to  be  left  to  the  jury. 

Some  stones  of  a  peculiar  nature,  and  capable  of  be~ 
ing  identified,  were  stolen  from  A.  His  steward, 
after  watching  for  some  time,  wrote  to  him  that  he 
knew  who  had  stolen  them,  and  that  it  was  B.,  and 
that  they  were  at  B?s  house,  whereupon  A.  directed 
him  to  go  before  a  magistrate  with  this  information. 
The  magistrate  then  granted  a  search  warrant  to 
search  B.'s  house  for  the  stones.  Some  stones  were 
found  there,  which  the  steward  swore  to  as  being  those 
belonging  to  A.,  upon  which  B.  was  taken  into  cus- 
tody, and  after  being  brought  up  several  times  before 
the  magistrates,  he  was  at  last  committed  for  trial  at 
Quarter  Sessions.  The  grand  jury  then  ignored 
the  bill.     B.  brought  an  action  for  malicious  pro- 


secution  against  A.  The  judge  left  these  questioner 
to  the  jury — 1.  Did  A.  believe  that  the  stones  found' 
with  B.  were  his  property*  and  illegally  taken  from 
himf  2.  If  he  did  so  believe,  then  had  he  reason- 
able grounds  for  such  bduft  8.  Did  A.  act  from 
malicious  motives  in  instituting  proceedings  against 
B.f  Held,  on  motion  for  a  new  trial,  that  the 
judge  was  right  in  leaving  these  questions  to  the 
jury. 

Motion  to  show  cause  against  a  conditional  order  for 
a  new  trial.  This  was  an  action  for  malicious  prosecu- 
tion, tried  at  Clonmel  Summer  Assizes,  1865,  before 
Mr.  Justice  O'Hagan.  The  pleadings  were  as  follows  :— 
Summons  and  plaint — "  William  Perry,  the  defen- 
dant, is  summoned  to  answer  the  complaint  of  Patrick 
Ryan,  the  plaintiff,  who  complains  that  defendant,  in- 
tending to  injure  plaintiff,  heretofore,  to  wit,  on  the 23rd 
day  of  Nov.  1 864,  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cpuse,  caused  and  pro- 
cured one  John  Meagher,  then  being  the  steward  or 
caretaker  of  defendant,  and  acting  under  his  authority 
and  by  his  directions,  to  go  and  appear  before  Edmund 
Mnlcahy,  Esq.,  then  being  one  of  the  justices  of  our 
Lady  the  Queen,  assigned  to  keep  the  peace  in  and 
for  the  counties  of  Tipperary  and  Waterford,  and  to 
hear  and  determine  divers  felonies,  trespasses,  and 
misdemeanors  committed  in  the' said  counties,  and  to 
swear  an  information  before  the  said  Edmund  Mnl- 
cahy, stating  that  a  quantity  of  quoin  stones,  the  pro- 
perty of  defendant,  had  been  feloniously  taken  and 
carried  away  from  the  house  of  defendant  situate  in 
the  said  county  of  Tipperary,  and  that  be  had  reason- 
able cause  to  suspect,  and  did  suspect,  that  the  stones 
were  then  on  the  premises  and  in  the  possession  of 
plaintiff  in  the  Connty  of  Waterford.  And  the  said 
plaintiff  saith  that  thereupon  on  the  application  of  the 
said  John  Meagher,  acting  nuder  such  authority  of  the 
said  defendant,  and  by  his  directions,  the  said  Edward 
Mulcaby  granted  a  search-warrant  under  his  hand  and 
seal,  authorizing  the  police  to  search  the  lands  of 
plaintiff  for  the  said  quoin  stones*  That  accordingly 
the  said  police,  accompanied  by  the  said  John  Meagher, 
acting  under  such  authority  of  the  defendant,  and  by 
his  directions,  in  the  execution  of  the  said  search- 
warrant,  went  upon  the  lands  of  plaintiff  on  the  24tb 
day  of  November,  1 864,  and  although  upon  the  said 
occasion  no  stones  were  found  upon  the  said  lands  or 
in  the  possession  of  plaint'ff  that  had  been  stolen  or 
carried  away  from  the  house  of  defendant,  or  thai 
were  the  property  of  defendant,  yet  the  said  defen- 
dant afterwards,  to  wit,  on  the  said  24th  day  of  Nov. 
1864,  falsely,  maliciously,  and  without  any  reasonable 
or  probable  cause,  caused  the  said  John  Meagher  to 
go  before  G.  B.  Poer,  Esq.,  then  being  one  of  the 
justices  of  the  peace  for  the  County  of  Waterford,  and 
to  swear  an  information  before  the  said  G.  B.  Poer, 
stating  that  he  had  accompanied  the  said  police  to  the 
lands  of  plaintiff  in  the  execution  of  the  said  search 
warrants,  and  untruly  stating  that  be  had  there  found 
a  quantity  of  quoin  stones,  the  property  of  defendant, 
which  bad  been  stolen  and  carried  away  from  the  said 
house  of  the  said  defendant,  and  then  and  there 
falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  caused  plaintiff  to  be  charged  with, 
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taring  feloniously  stolen  certain  quoin  stones  alleged 
to  be  the  property  of  defendant,  and  upon  such 
eharge  he,  the  said  defendant,   by  the  said  John 
Meagher,  then  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  caused  and  procured 
the  said  G.  B.  Poer  to  make  and  grant  his  warrant 
under  his  band  and  seal  for  the  apprehending  and 
taking  of  the  plaintiff  and  for  bringing  him  before  the 
said  G.  B.  Poer  to  be  dealt  with  according  to  law  for 
the  said  supposed  offence,  and  defendant,  under  and 
bj  virtue  of  the  said  warrant,  afterwards,  to  wit,  on 
the  24th  day  of  November,   1864,  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause, 
caused  plaintiff  to  be  arrested,  and  to  be  brought  in 
custody  before  him,  the  said  justice,  who,   having 
heard  the  said  charge,  caused  plaintiff  to  be  impri- 
soned, and  kept  and  detained  in  prison  for  a  long 
space  of  time,  to  wit,  for  the  space  of  8  hours  then 
next  following,  and  until  the  said  plaintiff  afterwards, 
to  wit,  on  the  said  24th  day  of  November,  1864, 
was  obliged  by  the  said  justice  to  find  sureties,  and 
with  such  sureties  then  and  there  to  enter  into  a  re- 
cognisance to  our  said  Lady  the  Queen  to  stand  his 
trial  for  said  alleged  offence  at  the  then  next  ensuing 
Petty  Sessions  of  Cappoquin,  in  the  said  County  of 
Waterford  on  the  2nd  day  of  December,  1864.  That 
on  the  2nd  day  of  Dceember,  1864,  the  said  Petty 
Sessions  of  Cappoquin  having  been  adjourned  for  want 
of  attendance  by  the  magistrates,  the  case  was  ad- 
journed to  the  next  ensuing  court  day,  viz.,  the  16th 
December,  1864,  upon  which  day,  the  said  plaintiff 
having  attended  to  stand  his  trial  in  pursuance  of  his 
said  recognisance,  the  case  was,  on  the  application  of 
one  R.  P.  Vowell,  who  attended  as  the  attorney  for 
the  said  defendant,  sent  by  the  magistrates  to  the 
Petty  Sessions  of  Ardfinnan,  in  the  County  of  Tippe- 
rary,  being  the  County  and  Petty  Sessions  district 
where  the  said  offence  was  alleged  to  have  been  com- 
mitted, and  the  said  plaintiff  was  then  and  there 
obliged  to  find  sureties,  and  with  sureties  to  enter  into 
a  recognisance  to  our  Lady  the  Queen  before  William 
Fitsjames  Barry,  Esq ,  then  being  a  justice  of  the 
peace  for  the  counties  of  Waterford  and  Tipperary,  to 
stand  his  trial  for  the  said  alleged  offence  at  the  said 
Petty  Sessions  of  Ardfinnan  in  the  said  County  of 
Tipperary  on  23rd  of  December,  1864.      And  plain- 
tiff further  saith  that  he,  plaintiff,  attended  at  the  said 
Petty  Sessions  at  Ardfinnan  on  the  day  and  year  last 
aforesaid,  and  on  the  application  of  one  R.  P.  Vowell, 
who  then  attended  as  the  attorney  for  the  said  defen- 
dant on  the  said  charge  against  plaintiff,  the  said  in- 
formations were  returned  to  the  then  next  Quarter 
Sessions  to  be  held  at  Cashel,  in  the  said  County  of 
Tipperary,  on  5th  of  Jan.  1865.      And  plaintiff  fur- 
ther saith  that  defendant  afterwards,  to  wit,  on  Thurs- 
day, 5th  Jan.  1865,  at  the  Quarter  Sessions  held  at 
Cashel  aforesaid,  and  in  the  county  aforesaid,  falsely 
and  maliciously,  and  without  any  reasonable  or  proba- 
ble cause,  caused  and  procured  a  certain  bill  of  indict- 
ment to  be  exhibited  against  said  plaintiff  for  the  said 
supposed  offence  nnto  the  jurors  of  the  Court  of 
Quarter  Sessions  there,  being  good  and  lawful  men  of 
the  jurisdiction  aforesaid,  qualified  according  to  law, 
then  and  there  sworn  and  charged  to  inquire  for  onr 
Lady  the  Queen  for  the  jurisdiction  aforesaid,  and 


which  indictment  was  in  the  words  and  figures  follow- 
ing, that  is  to  say — *  The  Queen  at  the  prosecution 
of  William  Perry  against  Patrick  Ryan,  larceny, 
Cashel  Sessions,  5th  Jan.  1865,  County  of  Tipperary, 
to  wit:  The  jurors  of  our  Lady  the  Queen  upon  their 
oath  present  that  Patrick  Ryan,  on  the  24th  day  of 
November,  in  the  year  of  our  Lord  1862,  at  Thona- 
lire,  in  the  County  of  Tipperary,  feloniously  did  sever 
two  quoin  stones,  the  property  of  one  William  Perry, 
and  then  fixed  to  a  certain  dwelling-house  of  the  said 
William  Perry,  situate  in  the  parish  of  Newcastle  in 
the  County  of  Tipperary,  with  intent  the  said  quoin 
stones  then  feloniously  to  steal,  take,  and  carry  away 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.'  And  plaintiff  further  saith 
that  the  jurors  at  the  said  sessions,  being  good  and 
lawful  men  of  the  jurisdiction  aforesaid,  qualified  ac- 
cording to  law,  then  there  sworn,  did  further  present,  in 
a  second  count,  that  the  said  Patrick  Ryan  (meaning 
thereby  plaintiff)  on  the  day  and  year  aforesaid  felo- 
niously did  steal,  take,  and  carry  away  two  quoin 
stones,  the  property  of  William  Perry  (meaning 
thereby  defendant)  against  the  form  of  the  statute  in 
that  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity.  And 
plaintiff  further  saith  that  said  bill  of  indictment  was 
then  there  returned  to  the  said  court  by  the  said 
jurors  aforesaid  in  form  aforesaid — *  No  bill, — for  self 
and  fellow-jurors.  (Signed)  John  White,  Foreman  *— 
and  which  said  indictment  had  the  name  of  the  said 
John  Meagher  as  a  witness  on  the  back  thereof.  And 
plaintiff  further  saith  that  the  said  prosecution  was,  to 
wit,  on  the  day  and  year  last  aforesaid,  being  before 
the  commencement  of  this  suit,  and  now  is  ended  and 
determined.  And  thereupon  plaintiff  afterwards,  to 
wit,  on  the  said  day  and  year  last  aforesaid,  was  dis- 
charged from  the  said  charge,  by  means  of  which  said 
several  premises  plaintiff  hath  been  and  is  injured  in 
his  good  name,  credit,  and  reputation,  and  brought 
into  public  scandal,  and  disgraced,  and  hath  suffered 
great  pain  and  anxiety  of  body  and  mind,  and  was 
prevented,  during  the  time  he  was  so  imprisoned,  from 
attending  to  and  transacting  his  lawful  and  necessary 
affairs  and  business,  and  also  by  reason  of  the  pre- 
mises plaintiff  necessarily  incurred  divers  charges  and 
expenses,  to  wit,  to  the  amount  of  £20,  in  defending 
himself  against  the  said  prosecution  and  proceedings, 
and  in  relation  to  the  premises,  and  in  the  manifesta- 
tion of  his  innocence  in  that  behalf,  and  was  and  is 
otherwise  injured  to  the  damage  of  plaintiff  of  £500.' 
The  second  count  was  in  substance  the  same,  but  did 
not  go  so  much  into  details.  3rd  count — "And 
plaintiff,  further  complains  that  defendant  assaulted 
and  beat  plaintiff,  and  gave  him  into  custody  to  a 
policeman,  and  caused  him  to  be  imprisoned  in  a  police 
office  to  the  damage  of  the  plaintiff  of  £500." 

Defence — "  William  Porry,  defendant,  appears  and 
takes  defence  to  the  action  of  Patrick  Ryan,  plaintiff; 
and  as  to  the  first  and  second  counts  of  the  summons 
and  plaint  says  that  he  did  not  commit  the  several 
grievances  therein  complained  of,  or  any  of  them;  and 
for  a  further  defence  to  the  said  first  and  second 
counts,  defendant  says  that  in  doing  the  acts  therein 
complained  of,  he  acted  without  malice,  and  with  roa- 
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flonable  and  probablo  cause.  And  as  to]the  third  count, 
defendant  says  that  he  did  not  commit  the  several 
trespasses  in  the  third  coant  mentioned,  or  any  of 
them;  and  therefore  he  defends  the  action." 

The  following  is  the  material  evidence  given  at  the 
trial:— 

Plaintiff  examined — Is  a  farmer  living  near  Cappo- 
qnin.  The  stones  he  was  accused  of  taking  were 
brought  to  his  house  from  the  mountain.  On  Nov. 
24,  Meagher,  defendant's  steward,  came  to  his  house 
with  Sergeant  Hely  and  other  constables.  Hely  told 
Meagher  to  point  out  any  of  the  stones  which  were 
Mr.  Perry's.  Meagher  pointed  out  some  stones  which 
witness  said  were  his  own.  Some  of  the  stones  were 
then  put  into  a  cart  and  taken  away,  and  witness 
taken  into  custody.  The  rest  of  his  examination  re- 
ferred to  the  proceedings  before  the  magistrates,  as 
set  forth  in  the  summons  and  plaint. 

Plaintiff's  brother  swore  he  got  the  stones  on. the 
inonntain,  and  dressed  them  and  left  them  in  the  bo- 
reen  near  plaintiff's  house,  where  they  were  found  by 
Meagher.  Mr.  Barry,  one  of  the  attornies  who  ap- 
peared against  plaintiff,  depaed  that  be  did  not  ask 
the  magistrates  to  adjourn,  but  that  they  did  so  of 
themselves.  Mr.  Vowell,  the  other  attorney,  deposed 
that  he  was  paid  by  Meagher,  but  that  he  was  in- 
structed by  Mr.  Perry,  the  defendant. 
At  the  close  of  plaintiff's  case, 
J.  E.  Walshe,  Q.C.  for  defendant,  called  on  Mr. 
Justice  O'Hagan  to  nonsuit  plaintiff,  or  to  direct  a 
verdict  for  defendant,  the  acts  complained  of  having 
been  the  acts  of  the  magistrates,  and  there  being  no 
evidence  of  malice,  and  plaintiff's  own  case  showing 
probable  cause,  and  there  being  no  evidence  at  all  to 
support  the  third  count. 

His  Lordship  having  refused  so  to  do,  defendant's 
case  was  stated,  and  defendant  examined.  He  proved 
that  some  time  previously  he  had  seen  a  bouse  erected 
on  a  mountain,  not  far  from  plaintiff's.  That  this  house 
was  unfinished.  That  the  stones  of  which  it  was 
built  were  stolen,  and  that  he  had  especially  observed 
that  certain  quoin  stones  which  remained  standing  were 
taken.  That  these  quoin  stones  were  a  peculiar  kind  of 
sand  stone  found  on  that  mountain,  but  not  on  the  adjoin- 
ing mountain,  and  were  worked  square  by  the  masons. 
That  after  the  stones  were  missed,  Meagher,  who  had 
been  in  his  employment  for  many  years,  and  whom  he  had 
directed  to  watch  and  find  ont  who  was  taking  the 
stones,  informed  him  that  he  had  discovered  who  had 
taken  them,  and  stated  to  him  the  facts  which  Meagher 
afterwards  deposed  to,  and  said  that  he  could  posi- 
tively identify  the  stones  which  were  at  plaintiff's 
house,  lying  in  a  boreen.  That  Meagher  said  two 
other  men — Beilby  and  Neille — could  also  identify 
the  stones.  That  after  consulting  an  attorney  be,  by 
his  advice,  directed  Meagher  to  state  what  be  knew 
to  a  magistrate.  That  Meagher  went  to  a  magis- 
trate, who  issued  a  search-warrant.  That  witness 
instructed  Mr.  Vow  ell  to  attend  at  the  petty  sessions, 
but  gave  no  other  directions  than  to  have  the  case  in- 
vestigated, and  that  beyond  this  he  took  no  part  in 
what  was  done.  As  a  corroboration  of  Meagher's 
identification  of  the  stones,  he  stated  that  some  con- 
tractors had  some  years  before  applied  to  him  for 
leave  to  get  stones  of  this  particular  quality  on  his 


mountain,  as  none  could  be  got  elsewhere  in  the 
neighbourhood.     Witness   was  a   total   stranger  to 
plaintiff.     On  cross -examination  he  accounted  for  his 
not  having  taken  proceedings  before  he  did  by  the 
fact  that  Meagher  had  been  ill  in  hospital  for  some 
time.     Meagher  deposed  that  when  watching  and 
trying  to  discover  who  had  taken  the  stones,  he  ob- 
served cart  tracks  on  a  road  leading  towards  plain- 
tiff's, but  was  unable  to  trace  them.  That  afterward* 
another  man  told  him  plaintiff  had  taken  the  stones; 
that  he  went  to  plaintiff's  and  found  stones  in  the  bo- 
reen leading  to  plaintiff's  house,  which,  he  was  posi- 
tive, had  been  taken  from  defendant's  house.     He 
had  been  at  the  building  of  defendant's  house  and  the 
working  of  the  stones,  and  knew  them  well.     They 
had  been  built  in  with  marl  in  defendant's  house,  and 
some  marl  was  sticking  to  the  stones  though  plain* 
tiff  was  using  red  earth  with  some  building  he  waa 
erecting.     That  the  worked  surface  of  the  stones  had 
changed  in  colour,  as  would  happen  to  stones  built 
into  a  wall.     That  he  had  searched  and  could  find  no 
such  stones  in  the  neighbourhood  except  on  defen- 
dant's mountain.     That  he  wrote  an  account  of  what 
he  had  found  to  defendant;  and  having  been  some 
time  after  taken  ill  and  gone  to  hospital,  he  did  not 
see  defendant  for  some  time,  but  when  he  saw  him  he 
told  him  about  the  stones,  and  that  he  could  identify 
them.    That  he  afterwards  had  sworn  informations 
before  the  magistrate  who  granted  the  search-warrant* 
That  after  he  had  identified  some  of  the  stones  for 
Hely,  and  two  in  particular,  plaintiff  pointed  to  a 
third;  and  witness  having  said  he  thought  that  was 
another,  plaintiff  said,  "  You  are  wrong  as  to  that," 
to  which  witness  replied,  "  Then  I  am  right  as  to  the 
others."    He  and  plaintiff  were  strangers  to  one  ano- 
ther.    Neille  and  Beilby  were  also  examined,  and 
asked  if  they  had  seen  the  stone*  at  plaintiffs  and 
could  identify  them ;  but  as  it  appeared  they  had  not 
communicated  their  information  to  defendant,  these 
questions  were  objected  to  and  disallowed  by  his 
]«ordship.     The  learned  judge  in  his  charge  lefy  the 
following  questions  to  the  jury: — (1.)  Did  defendant 
believe  that  the  stones  found  with  plaintiff  were  hie 
property,  and  illegally  taken  from  him.     If  he  did  so 
believe  them,   then   (2.)  had  defendant  reasonable 
grounds  for  such  belief.     If  they  should  find  the  ne- 
gative on  both  questions,  or  either,  (3.)  Did  defen- 
dant act  from  malicious  motives  in  instituting  pro- 
ceedings against  plaintiff.     Walsbe,  Q.C,  objected  to 
his  Lordship  putting  any  question  to  the  jury,  and 
also  to  his  putting  any  question  to  the  jury  save  as 
to  defendant's  belief;  and  asked  his  Lordship  to  take 
a  note  of  what  he  said  to  the  jury  as  to  inferring  want 
of  reasonable   grounds   for  belief  from   defendant's 
recklessness,  if  they  should  believe  him  to  have  been 
reckless  in  not  inquiring  as  to  Ryan's  (plaintiff's) 
character,  inspecting  the  stones  for  himself  or  exam- 
ining witnesses.     The  judge  put  the  evidence  as  to 
those  matters  before  the  jury  for  their  consideration 
with  the  rest  of  the  case  in  determining  on  the  ques- 
tion as  to  the  reasonableness  of  defendant's  belief  and 
the  question  of  malice.     The  jury  found  as  to  the  1st 
question,  ••  We  say  ho  did."    As  to  the  2nd,  "  We 
say  be  did  not  exercise  due  and  proper  caution,  and 
that  he  had  not  sufficient  grounds."    Upon  these 
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findings  bis  Lordship  told  them  that  there  was  not 
probable  cause,  and  sent  them  to  consider  the  ques- 
tion as  to  defendant's  malice.  He  read  the  definition 
of  malice  from  10  Exch.  366,  and  Addison  on 
Wrongs,  523,  and  Informed  them  that  they  might 
take  into  account  on  the  question  of  malice  the  want 
of  reasonable  and  probable  cause,  though  not  so  much 
as  if  they  had  fonnd  that  defendant  did  not  believe 
the  cbarge  against  plaintiff.  The  jury  fonnd  that  the 
prosecution  was  malicious,  and  gave  plaintiff  £50  da- 
mages. They  found  for  defendant  on  the  last  issue 
(on  the  3rd  count  of  the  summons  and  plaint). 

Harris,  Q.C.  (with*  him  Tandy)  now  showed  cause 
against  the  conditional  order  obtained  on  motion  'by 
J.  E.  Walshe,  Q.C,  on  behalf  of  defendant,  that  the 
verdict  had  for  plaintiff  be  set  aside  and  a  new  trial 
had,  on  the  ground  of  improper  rejection  of  evidence, 
misdirection  of  the  learned  judge,  and  because  the 
verdict  was  against  evidence  and  the  weight  of  evi- 
dence. Counsel  referred  to  the  evidence  given  at  the 
trial,  and  cited  lurner  v.  Ambler  (10  Q.  B.  252); 
Douglas  v.  Corbett  (6  E.  &  B.  5 1 1). 

Hemphill,  Q.C.  (with  him  J.  E.  Walshe,  Q.C, 
and  Ryan)  contra  for  defendant  in  support  of  the  or- 
der— Heslop  v.  Chapman  (23  L.  J.,  Q.  B.,  49)  as  to 
how  the  question  was  left  to  the  jury.  Panton  v. 
Williams  (2  A.  &  E.,  n.s.,  192);  Mothersellv.  Aeale 
(13  Ir.  L.  R.  182). 

Walshe,  Q.C,  on  same  side. — The  main  point  in 
the  case  is,  did  the  defendant  believe  the  stones  were 
stolen  from  him  and  were  his?  Then  did  he  do 
-everything  that  he  ought  to  -find  out  the  troth  of  the 
charge?  The  jury  found  as  to  this,  but  the  judge 
onght  to  have  decided  it — Melia  v,  Neat*  (3  F&  &  F. 
757).  The  judge  was  uot  right  in  rejecting  Beiiby's 
evidence. 

Tandy  in  reply  relied  on  the  judgment  of  Cole- 
ridge, J.,  in  Douglas  v.  Corbett  (6  E.  ft  B.  511); 
Davis  v.  Russell  (5  Bing.  354). 

Pwot,  CB. — We  are  all  of  opinion  that  on  none 
of  the  grounds  urged  can  we  disturb  the  verdict.  As 
to  the  1st  point,  whether  the  judge  should  have  left 
the  question  as  to  the  reasonableness  of  defendant's 
belief  to  the  jury,  the  way  he  left  the  question  was 
this:  ••  Did  defend  aut  believe  that  the  stones  found 
with  plaintiff  were  his  property,  and  illegally  taken 
from  him.  If  he  did  so  believe  then  had  he  reason- 
able grounds  for  such  belief."  We  think  the  judge 
was  tight  in  so  leaving  the  qnestion.  In  Heslop  v. 
Chapman,  and  Douglas  v.  Corbett,  it  was  held  that 
the  reasonableness  of  defendant's  belief  as  to  the 
charge  brought  against  plaintiff  was  a  proper  question 
for  the  jury.  It  was  argued  by  Mr.  Walshe  that 
this  was  leaving  the  question  as  to  whether  there  was 
reasonable  and  probable  cause  to  the  jury,  and  if  so 
that  it  was  wrong  so  to  do.  But  we  think:  this  was 
not  leaving  the  question  of  reasonable  and  probable 
Cause  to  the  jury.  Before  Panton  v.  Williams  was 
decided  the  law  as  to  what  "questions  should  be  left 
to  the  jury  in  cases  like  the  present  was  uncertain. 
In  some  cases  all  the  facts  were  left  to  the  jury,  in 
others  the  judges  themselves  decided  *  them.  In  a 
great  variety  of  cases  the  judges  left  to  the  jury  the 
question  as1  to  Whether  there  was  reasonable  and  pro- 
feaMe  cause  for  defendant's  prosecution  of  plaintiff. 


Pemtm  v.  WHtiams  corrected  the  'application  of'thV 
law  as'  to  the  questions  to  be  left  to  the  jury  .in  cases 
such  as  this.  I  would  be  most  reluctant  to  disturb- 
that  decision  in  any  way;  I  think  it  is  of  the  utmost 
moment  that  the  protection  of  a  judge  should  be  in- 
terposed in  these  cases,  and  that  the  mistakes  likely* 
to  occur  when  the  matter  is  left  in  the  hands  of  the 
jury  prevented.  The  judge  is  to  determine  whether 
there  was  reasonable  and  probable  canse  for  the  bona 
fide  belief  of  defendant  that  plaintiff  was  guilty,  and 
this  question  Mr.  Justice  O'Hagan  did  determine.' 
Whether  the  defendant  is  or  is  not  liable  is  a  mixed1 
question  of  law  and  fact.  The  judge  is  to  determine 
what  is  malice,  and  bow  it  has  been  defined  in  law,  if 
there  is  any  difficulty  about  it.  -He  must  then,  leave 
to  the  jury  the  question  as  to  whether  the  facts  de- 
posed to  occurred.  The  jury  are  not  to  determine 
what  is  an  offence,  bnt  if  the  person  is  guilty  or  not 
of  what  the  judge  has  defined  to  be  an  offence.  The 
qnestion  is — whether  the  belief  entertained  by  defen- 
dant ought  to  have  been  entertained  by  him,  or  could: 
that  belief  be  entertained  by  a  reasoning  man.  If  it 
would  not  then  there  was  not  reasonable  and  pro-' 
bable  cause  for  defendant's  belief.  Does  the  judge 
then  leave  a  question  of  law  to  the  jury?  He  does 
not.  The  qnestion  is  one  of  fact  not  of  law.  When 
the  judge  has  eliminated  the  facts  on  belief  of  which, 
if  reasonable,  defeudant  would  be  exonerated,  he 
leaves  those  facts  to  the  jury.  What  is  reasonable 
and  probable  cause  is  to  be  declared  by  the  judge. 
The  reasonableness  of  defendant's  belief  is  a  matter  of 
fact  unconnected  with  law,  and  rightly  left  to  the 
jury.  As  to  the  stones  being  illegally  taken  from  de- 
fendant, we  must  say  that  the  judge  left  to  the  jury 
the  question  as  to  whether  there  was  an  illegal  taking, 
telling  them  what  amounted  to  an  illegal  taking.  He 
left  the  question  as  to  the  identity  of  the  stones  and 
the  reasonableness  of  defendant's  belief  to  the  jury; 
and  in  doing  so  he  is  directly  within  the  authority  of 
Heslop  v.  Chapman,  and  Douglas  v.  Corbett.  As  to 
whether  the  verdict  was  against  the  weight  of  evi- 
dence, the  following  facts  must  be  borne  in  mind: 
one  year  and  three  months  elapsed  from  the  taking  of 
the  stones  until  the  proceedings  complained  6f.  For 
a  considerable  time  before  their  removal  under  the, 
warrant  they  were  in  a  boreen  immediately  adjoining 
the  public  road,  and  very  dose  to  defendant's  larid. 
According' to  Meagher's  evidence  they  were  only 
three  quarters  of  a  mile  from  the  place  from  which 
they  were  alleged  to  have  been  taken.  Then  these 
stones  with  marl  on  them  were  lying  in  a  public  place, 
open  to  the  inspection  of  everyone;  and  this  is*  very 
strong  element  for  the  jury  to  decide,  if  the  person 
who  thus  publicly  left  them  there  was  the  one  who  stole 
them;  and  this  question  was  rightly  left  to  the  jury. 
On  the  other  portion  of  the  case  I  had  some  hesita- 
tion, for  it  is  difficult  to  say  that  there  was  sufficient 
evidence  to  warrant  the  finding  of  the  jury  that  de- 
fendant had  acted  with  malice.  However,  the  jury 
found  so,  and  the  learned  judge  has  not  expressed 
himself  as  dissatisfied  with  their  finding;  and,  no 
doubt,  there  was  a  great  deal  of  unnecessary  pressure 
in  the  proceedings  adopted  by  defendant,  I  do  not 
mean  in  his  employing  two  attornies ;  bnt  Ryan  wak 
sent  about  from  place  to  place,  and  probably  that  ex£ 
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Isfttd  in  the  nature  of  the  proceedings,  which  would 
make  the  jury  think  there  wis  malice;  and  I  cannot 
say  there  waa  no  evidence  of  malice.  As  I  under- 
stand the  judge's  notes,  he  did  not  address  the  jury 
«m  the  question  of  malice  till  after  they  had  found  on 
Hie  1st  and  2nd  questions.  He  thus  prevented  the 
operation  of  the  question  of  malice  on  their  minds 
wnUe  deciding  as  to  defendant's  belief.  It  only  re- 
mains for  us  now  to  consider  the  rejection  of  the  evi- 
dence ;  and  at  first  I  was  rather  disposed  to  consider  that 
the  evidence  which  had  been  rejected  ought  to  have 
been  admitted  as  likely  to  establish  plaintiff's  guilt; 
tat  this  objection  cannot  be  taken  to  have  been  se- 
riously made  at  the  trial,  and  we  cannot  allow  it  to 
prevail  now.  For  the  above  reasons  we  must  allow 
the  cause  shown. 

Conditional  order  discharged. 

Hemphill,  Q.C.  asked  leave  to  appeal. 

Ptaor,  G.  B — We  will  allow  you  to  appeal  on  the 

Sounds  of  misdirection  of  the  judge  at  the  trial  in 
ving  left  to  the  jury  the  question  as  to  whether  de- 
fendant bad  reasonable  grounds  for  bis  belief  of  plain- 
tiff's guilt,  and  the  rejection  of  Beilby's  evidence. 


Court  of  tfrofiate. 

Reported  by  W.  B.  Miller,  Bkj..LL>D„  BarrUteruA-Law. 

Goods  of  Rev.  William  Murray. 

Scotch  confirmation — Besealing. 

Where  by  mistake  a  confirmation  omitted  to  state  that 
the  inventory  included  in  it,  as  it  did,  property  in 
Ireland,  the  Court  refused  to  permit  it  to  be  re- 
seated in  Ireland. 

Dr.  Miller  moved  that  the  principal  registrars  be  di- 
rected to  reseat  a  Scotch  confirmation,  or  testament 
tmtamentar,  dated  the  26th  day  of  December,  1865. 
The  application  was  made  on  behalf  of  the  Rev.  Adam 
Cunningham,  the  executor.  The  confirmation  stated 
that  the  said  executor  had  given  upon  oath  an  inven- 
tory of  the  personal  estate  and  effects  of  the  said  Wil- 
liam Murray  situated  in  Scotland  and  England  (and 
of  money  secured  on  heritage  in  Scotland),  amount- 
ing in  value  to  £1227  14s.  5d.  The  inventory  was 
headed  "  Inventory  of  the  personal  estate  whereso- 
ever situated,  and  of  money  secured  on  heritable  pro- 
perty in  Scotland,  of  the  Bev.  William  Murray, 
minuter  of  the  parish  of  Melrose,  who  died  there  on 
the  13th  day  of  September,  1865."  It  then  had  a 
beading  "Scotland,"  under  which,  in  consecutive 
numbers,  different  properties  were  set  out;  and  ano- 
ther heading,  "  England,"  under  which  in  like  man* 
aer  the  property  there  was  enumerated.  But  No.  16, 
under  the  head  Scotland,  was  "  50  shares,  numbered 
Irom  2143  to  2192  inclusive,  of  the  Alliance  Dublin 
-Gas  Co*  £550: dividends  £17  10s.,  total  £567  10s." 
The  inventory  was  dated  the  26th  December,  1865, 


and  was  signed  by  the  executor  and  commissary.  The 
oath  was  headed  "  Oath  to  the  inventory  of  personal 
estate  of  the  deceased  Rev.  William  Murray  of  Mel- 
rose,9' No  doubt,  the  21  &  22  Vic.  c  56,  s.  10,  re- 
quires the  confirmation  shall  be  in  the  form,  or  as 
nearly  na  may  be  in  the  form,  of  schedules  D.  and  E. 
thereunto  annexed;  and  in  those  schedules,  in  case  of 
Irish  assets,  the  word  Ireland  is  specially  mentioned ; 
but  as  it  refers  to  the  inventory,  and  thus  incorpo- 
rates it,  and  the  inventory  expressly  states  the  shares 
in  the  Alliance  Dublin  Gas  Company,  it  may  be  taken 
as  if  it  was  expressed  in  the  confirmation  itself — 
Goods  of  Hay  (3  8.  &  T.  273). 

Kkatinoe,  J. — This  I  am  sure  was  a  mere  slip,, 
and  Is  a  perfectly  bona  fide  case.  Bnt  suppose  the 
reverse.  A  grant  might  be  reseated  and  thousands 
of  pounds  be  fraudulently  taken  under  it  that  never 
were  returned  in  the  inventory.  The  form  is  express, 
and  the  word  Ireland  must  appear  on  its  face;  and  I 
cannot  depart  from  it  The  confirmation  may  per- 
haps be  amended,  or  a  separate  grant  can  be  taken 
out  here. 

No  rule. 


Haslhr  v.  Salmon. 

Executor  according  to  the  tenor. 

A  will  did  not  name  any  executor,  but  the  testator  ncemect 
A.  4r  B.  "  trustees  to  carry  out  his  will  as  named, 
frith  full  power  to  take  full  charge  of  any  property 
he  left."  Held — that  they  were  executors  according- 
to  the  tenor. 

Dr.  Townsend,  Q.C,  for  Dora  Salmon,  the  widow  of 
Francis  Salmon,  deceased,  who  died  on  the  31st 
March,  1866,  applied  for  administration  of  his  goods 
with  his  will  annexed.  The  will  bore  dste  the  21st 
September,  1858,  and  did  not  in  terms  name  an/  ex- 
ecutors. The  testator,  however,  left  to  his  only  son* 
described  as  in  Australia,  after  his  the  testator's  wife's 
death — she  having  a  life  estate  in  everything— half  of 
his  honse  and  funded  property;  and  the  other  half  he 
gave  to  his  only  daughter,  Mrs  Reilly,  with  a  clause 
of  survivorship.  Ihe  wife  was  to  pay  an  annnity  of 
£52  a  year  to  each  of  the  children,  and  she  was  to 
hand  over  £200  to  each  of  them  when  she  should  get 
possession  of  the  property.  The  testator  then  ap- 
pointed John  Askin  and  George  Hasler  trustees  to 
carry  ont  his  will  as  named,  with  full  power  to  take 
charge  of  any  property  he  might  leave  after  him;  bnt 
he  directed  that  the  funded  property  should  not  in  any 
case  be  converted,  but  that  the  principal  of  it  should 
remain  for  the  children  of  his  son  and  of  his  daugh- 
ter. Mr.  Askin  had  renounced,  and  the  sole  ques- 
tion was — whether  Mr.  Hasler,  as  executor  according 
to  the  tenor,  had  a  prior  right  to  the  widow  to  prove 
the  will.  The  following  cases  were  cited  by  Dr. 
Townsend:  Boddicote  v.  Dalzeel  (2  Lee,  294);  Goods 
ofToomey  (3  S.  &  T.  562,  &  34  L.  J.  Pr.  8);  Goods 
of  Jones  (2  S.  &  T.  155) ;  Goods  of  Heilon  (7  Jon, 
n.  s.,  882).  In  Miller's  Probate  Practice,  43,  all  the 
cases  are  cited.  In  Toomey'e  case  the  expression  was 
stronger  than  here— to  take  control,  yet  it  was  held 
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insufficient.  In  Baylisfs  case  there  was  a  trust  for 
conversion.  None  is  contemplated  here.  Indeed  the 
expression  "  as  soon  as  my  wife  gets  possession  of 
my  property,"  would  seem  to  imply  that  she  was  to 
be  executrix  according  to  the  tenor. 

S.  Walker  for  the  plaintiff.— The  definition  given 
by  Mr.  Justice  Williams  of  an  executor  according  to 
the  tenor  is— that  if  by  any  word  or  circumlocution 
the  testator  recommends  or  commits  to  one  or  more 
the  charge  and  office,  or  the  rights  which  appertain  to 
an  executor,  it  amounts  to  as  much  as  the  ordaining 
or  constituting  him  or  them  to  be  executors  (1  Wms. 
Ex.  196).  The  testator  here  says  that  his  trustees 
are  to  take  charge  of  his  property.  How  can  they 
do  that  without  realising  the  whole  estate?  As*to  the 
expression  of  the  wife  paying  £200  a  piece  to  the 
children  when  she  gets  possession,  that  means  when 
the  trustees  put  her  into  possession.  Indeed  she  might 
possibly  never  be  put  in  possession,  there  might  be 
debts  and  legacies  to  be  paid  which  would  cover  all 
the  assets.  The  cases  cited  were  gifts  to  divide,  no 
duties  to  discharge.  He  cited  Goods  of  Saunders 
(1 1  Jut.,  na,  1028) ;  Goods  of  Manly  (3  S.  &  T.  56.) 

Cur.  adv.  vuU. 

May  7.  Kkatingk,  J. — There  is  a  case  cited  in 
Miller's  Probate  Practice,  p.  43,  that  seems  in  point 
Browns  v.  Maguvre  (Beatt  358),  and  I  would  wish 
counsel  to  refer  to  it  and  mention  the  case  again  to- 
morrow* 

May  8.  Dr.  Townsend. — Browns  v.  Maguirs  ap- 
pears rather  in  the  defendant's  favor,  as  Lord  Manners 
did  not  approve  of  the  grant  that  the  Prerogative 
Court  had  made — Goods  of  Stevenson  (16  Jur.  714); 
Goods  of  Bray  (ib.  802)  were  also  cited. 

Walker. — Lord  Manners  only  doubted  if  the  trust 
in  Browne  v.  Maguirs  extended  beyond  a  part  of  the 
property. 

Kkatinge,  J. — I  have  very  carefully  considered 
this  case,  more  especially  as  cases  of  this  kind  occur 
almost  every  day  in  the  Registry.  The  impression 
that  was  made  on  my  mind  at  the  first  argument  does 
uot  now  remain.  The  words  of  the  wilt  are  extremely 
peculiar;  but  as  they  have  been  already  fully  stated  by 
counsel,  I  will  only  mention  the  most  important  part, 
and  on  which  I  found  my  judgment.  After  the  gene- 
ral introduction  and  giving  his  wife  a  life  estate,  with 
provisions  for  his  children,  he  then  proceeds — •• I  wish 
and  appoint  as  my  trustees  Mr.  John  Askin,  of  San- 
dymount,  and  Mr.  George  Hasler,  of  Killiney,  to  carry 
out  my  will  as  named,  with  full  power  to  them  to  take 
full  charge  of  any  property  I  may  leave  after  me." 
These  are  extremely  strong  words,  and  they  are  the 
very  words  used  in  Browne  v.  Maguxrt;  and  they 
'clearly  show  the  intention  of  the  deceased.  The  pro- 
perty is  not  vested  in  the  trustees  for  their  own  bene- 
fit, but  in  order  to  enable  them  to  carry  out  his,  will. 
There  is  a  plain  distinction  in  this  respect  between 
this  case  and  the  cases  cited.  If  the  duty  of  an  exe- 
cutor is  cast  on  a  party  by  a  will,  though  he  is  named 
a  trustee,  he  is  clearly  executor  according  to  the  tenor 
where  no  executor  is  expressly  named.  Here  there 
are  duties  which  an  executor  ought  to  perform,  and 
there  is  no  executor  named  in  terms.  1  cannot  there- 
fore avoid  coming  to  the  conclusion  that  these  parties 


are  executors  according  to  the  tenor;  but  it  was  a 
verv  fair  case  in  which  to  raise  the  question. 

Order:  No  rule,  the  Court  being  of  opinion  that 
John  Askin  and  George  Hasler  are  executors 
according  to  the  tenor,  and  according  to  the  true 
construction  of  the  will  of  the  deceased,  and 
with  liberty  to  them  or  either  of  them  to  apply 
for  probate;  and  let  each  party  have  his  costs 
properly  and  necessarily  incurred  out  of  the 
assets. 


Court  of  Appeal  in  Cfjancerg. 

reported  by  Oliver  J.  Burkt,  Eiq*  Bamt«r-aM*w.3 

[Before  thb  Lord  Chancellor  and  trx  Lord  Jos- 
tics  of  Appeal.] 

Eino  v.  Acheson  O'Brien  and  others. 
Dec  12,  1865. 

Receiver — Purchase  by  of  interest  in  lease  of  lands 
over  which  he  was  acting  as  such  receiver. 

In  1820  R.  I.  being  seised  in  fee  of  certain  lands  de- 
mised same  to  A.  OB.  for  three  lives  and  thirty-one 
years.  In  1834  said  R.  I  died,  having  devised 
his  reversion  in  said  lands  to  said  A.  O'B.  for  life* 
with  remainder  to  his  first  and  other  sons  in  tail 
male.  In  1854  a  reseiver  was  appointed  over  the 
said  lands,  which  in  1858  were  let  by  the  Master  to 
receiver's  father  for  seven  years  pending  the  cause. 
In  1 859  receiver's  father  died,  and  thereupon  receiver 
entered  into  possession  thereof  with  the  said  Master's 
approval.  In  1863  said  A.  O'B.  conveyed  to  said 
receiver  his  (the  said  A.  O'B.'s)  interest  in  the  lease 
of  1820.  In  1865  A.  O'B.  died,  and  petitioner 
was  discharged  as  such  receiver,  the  suit  having 
abated.  Thereupon  the  Master  of  the  Rolls  made 
an  order  on  said  receiver  to  deliver  up  said  lands  to 
A.  O'B.'s  eldest  son,  same  having  been  assigned 
without  the  leave  of  the  Court.  Held,  that  a  re- 
ceiver over  the  estate  of  a  reversioner  is  not  incapa- 
citated from  purchasing  the  interest  in  a  lease  of  the 
same  lands  which  the  reversioner  has  in  another 
right 

The  appeal  in  this  matter  was  taken  by  William 
O'Brien  from  an  order  of  the  Master  of  the  Rolls 
made  on  the  1st  day  of  July,  in  the  year  1865. 
The  facts  are  shortly  these: — In  the  year  1820,  one 
Richard  Irwin  being  seised  in  fee  o-  quasi  fee  of  the 
lands  of  Drumsilla,  in  the  county  of  Leitrim  (subject 
to  a  rent-charge  of  £400  a- year,  payable  to  one 
Edward  Forch  for  his  life)  by  indenture  of  lease  of 
21st  of  July  in  said  year,  demised  to  the  respondent, 
Acheson  O'Brien,  the  said  lands  of  Drumsilla,  con- 
taining 186  acres,  for  three  lives  and  thirty-one  years, 
subject  to  the  yearly  rent  of  £1  6s.  per  acre.  Acheson 
O'Brien  thereupon  entered  into  possession  of  said 
lands,  and  being  so  possessed,  the  said  Richard  Irwin, 
by  his  will,  dated  the  13th  of  December,    1832, 
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devised  the  said  several  lands  to  said  Attesem 
O'Brien  for  life*  with  remainder  to  bis  eldest*** 
Willtam  AeheSon  O'Brien  in  ufii  mtale.  In  1604, 
■aid  Richard  Irwia  dfe<k  In  1847,  4  shit  was  in- 
stitoted  by  one John  King  against  Abbesoe  O'Brien  and 
others  to  raise  the  emonat  of  certain  mcatnhrances 
affecting  the  w*M  tods  and  premfeet  M  farms  of 
years  by  way  of  mortgage*  determinable  with  the 
life  of  Acbesoti  O'Brien.  On  the  7th  of  Sum*  1654, 
appellant,  William  O'Brien  was  appointed  receiver 
in  the  cause.  On  the  19th  March,  1865,  said  re- 
spondent, Acheson  O'Brien,  died,  and  the  snit  having 
become  abated  by  order  of  the  Master  of  the  Rolls, 
on  the  11th  May,  1865,  petitioner  was  discharged 
as  receiver  over  the  said  several  lands.  Previous  to  his 
discharge,  via.:  on  the  19th  July,  1858,  Jeremiah 
J.  Mtrrphjv  firiq.,  the  toaster  in  the  cause,  eWbed 
a  portion  of  said  lands,  subject  to  the  yearly  rent  of 
£40  to  John  O'Brien,  (appellants  father),  to  hold  to 
him,  bis  executors,  administrators,  add  assigns  far 
seven  years  pending  the  taase.  On  the  28th,  the 
said  master  demised  another  portion  of  said  lands  to 
•aid  John  O'firiefe,  his  fexecatbrvadnirisfratbrs,  and 
assigns,  also  for  a  term  of  years  pending  the  cause. 
Said  John  O'Brien,  on  the  execution  of  said  leasee  en- 
tered Into  possession  of  said  land*,  and  so  continued  in 
possession  of  same  nntil  the  date  of  his  death  in  Sep- 
tember, 1859.  And  apon  his  death,  appellant,  said 
William  O'Brien,  as  his  father's  representative  en- 
tered with  the  said  master's  approval  into  possession 
of  toe  lands  demised  as  aforesaid  by  said  Master 
Jvfnrphy,  ana  over  which  appellant  was  then  acting  as 
receiver  In  the  said  matter  of  King  y.  Acheson  O'Brun. 
the  appellant,  previous  to  l6th  Jan.  1863,  had  ex- 
pended large  sums  in  improving  said  premises,  and 
had  since  ne  entered  into  possession  farmed  it  in  the 
ntost  scientific  manner.  On  the  16th  of  January, 
1863,  said  Acheson  O'Brien,  having  applied  to  ap- 
pellant to  purchase  his  the  said  Achesou's  intercut  in 
the  lease  of  51st  July,  1820*  conveyed  to  appelant 
the  land*  comprised  in  said  lease,  to  hold  to  the  appel- 
lant, his  heirs  and  assigns  for  the  lives  of  the  cestui 
qite  vies  in  the  said  lease  named.  On  the  1st  of  July, 
1$65,  the  Master  of  the  Rolls  made  the  follow- 
ing order  which  was  now  hekig  appealed  from: 

44  It  Is  ordered  by  the  Right  honorable  the  Master  of 
the  ftoTls,  that  William  O'Brien,  the  receiver  in  this 
matter,  do,  on  the  1st  of  November,  1865s  deliver  up 
to  Mr.  William  Acheson  O'Brien,  the  lands  k  the 
possession  of  the  receiver,  and  claimed  by  the  said 
receiver  under  the  assignment  of  the  16th  of  January, 
1863,  without  prejudice  to  the  said  receiver  (if  ie 
shall  be  so  advised;  taking  proceedings  hefdre  the  1st  • 
September  next,  to  establish  his  alleged  title  under 
assignment  of  the  16th  of  January,  1863,  to  the 
lands  therein  mentioned,  and  which  assignment  wwb 
made  to  him  without  the  leave  of  the  Court.  And 
it  is  further  ordered,  in  the  event  of  such  profceednigs 
being  taken  by  the  said  receiver  before  the  1st  of 
September  next,  then  shall  he  be  at  liberty  to  apply  to 
the  Conrt  on  the  first  day  of  next  term  to  suspend 
the  order  for  giving  ^  xhe  possession,  on  such  terms 
%%  the  Conrt  shall  think  right.  And  k  to  further  i 
ordered,  that  if  the  receiver  do  not  take  each  pro-  ' 
oeediags  before  the  1st  of  September  next,  be  do 


pa£  tfcetfotti  of  tWs  motten  ah*  trtder  when  feinft 
avl  ascertained*  ahfl  if  the  receiver  shall  take  *ntfi 
proeedtogt  before  the  1st  September,  the  Oenvt  deflk 
reserve  the  qftottith  <ef  the  «*sts  •of  this  motto  atf 
order." 

tfnumtefi,  Q;t).  with  M^emahon^-tY^  Artier  of 
the  Master  of  the  Hotte  4a  erroneous  and  ttest  be  re- 
vertad:  By  that  order  the  Master  of  Mm  rtoffs  con- 
demns u  to  (deliver  «p  «*  William  Aehcsoh  O'Brktt 
the  ienee  of  lfcfcO,  whfcm  was  ftssigved  to  fts  hy  the 
late  Arikesoti  O'Brien*  a«d  there*?  Keating  as  a  troi- 
Iter  that  fessignnyebt,  Which  whs  valid  both  at  k# 
ami  feqnity,  because  it  **s  Made  fof  good  vatnatfe 
ceasMeTalioo:  But  apart  from  this  wisfghhtent  we 
weteiiWerthe  84th  eecttoe  of  the  Landlord  and 
lebant  Acts  entitled  to  hold  the  lands  and  premise* 
comfcyrised  in  the  teams  «ndot  the  Court  WrtH  the  last 
gale  day  of  the  year,  hi  which  the  tenancy  deter- 
mines by  the  death  of  tbe  respondent}  Attaesaa 
O'Brien,  the  teeafct  for  Me*  On  the  first  pete4*  to 
nee  the  expression  of  Mr;  Piatt  Is  his  hook  on  teases, 
voi  iv  p.  55^-:—'*  There  is  no  rule  of  policy,  even  fa 
dqoiiy,  which  absolutely  prohibit*  aa  agent  from 
being  the  leasee  or  assignee  of  his  employer,  princi- 
pal or  client."  The  assignment  is  not  tinged  with 
frauds  and  httorfoi*4^.~ifcrTOv.  TremMteer* 
(15  Vest  34).  And  this  wis  the  prieoipfle  acted  npoa 
in  Ordjf^  Man&M{\  Ves.  Ben.  379);  OMham 
v.  Hmtd  (ft  Ves.  Jun.  1259).  A  great  deal  of  learn- 
ing on  sales  by  principal  to  agent  and  by  cesM  gym 
trust  do  trustee  is  to  be  fraud  in  a  note  to  Somen  v. 
Ktrv&k  (Uoyd  &  <Joolo\  temp.  Sngd.  79).  The 
principle  of  all  Uhe  deci* iotae  is,  that  if  the  agent  or  the 
receiver  has  hot  rVandnlently  taken  advantage  t>f  his 
position  to  get  thereby  Wn  advantage  for  himself 
the  sale  fe  goon\  but  here  there  has  been  no  allegation 
of  fraad,  and  therefore  the  assignmeiH  to  htm  was 
good;  and  we  admit  if  there  were  a  fraud  in  the 
transaction  the  transaction   would  be  worthless. 

WilH&tA  Rykn,  contra,  cited  Hatch  v.  Hatch  (9 
Vesi  296}.  A  receiver  Is  actually  incapacitated  by 
hit  pooitton  1rt*&  hiving  the  property  over  #hich  he 
is  receiver.  In  the  ease  "of  Boddington  v.  Longford 
(16  Ir.  Oh.  668),  this  ptitfeiple  was  tarried  out  to  its 
fullest  extewt.  there  a  tin  Boddfeglftn  was  a  creditor 
on  the  Langfdrd  estate,  over  which  a  Mr.  Chrineas  had 
been  appointed  receiver  to  collect  the  rents  for  the  be- 
nefit or  the  general  "creditors.  Lady  Longford  was 
entitled  to  a  jointure,  but  as  it  wn!s  tety  irregularly  paid 
she  afterwards  prevailed  on  Mr.  Guiness  to  "become 
the  f>orthJ»er  of  ft.  Afterwards  Mr.  Ghrfness  wan 
bottght  before  the  Conrt  by  Mr.  Boddington  who 
prayed  to  set  aside  Mr.  Gftiness's  purchase,  and  have  • 
hhn  declared  a  trustee.  Lady  Langford  appeared  and  « 
etated  that  she  was  perfectly  ■satisfied  with  the  sale, 
land  Considered  it  a  bona  Ude  and  fair  transaction. 
And  Sir  Edward  Sullen  said  he  would  support  the 
Jairaugfcment  us  Air  &s  regarded  her,  but  declared  that 
the  purchase  by  Mr.  Guineas  was  a  trust  for  the  ge^ 
beral  «reditors.  T  he  same  doctrine  is  to  be  found  in 
Alvc*  v.  Bond  (PI.  &  Kelly  196) ;  Atkins  v.  Delmgt 
(iSIr.lfiq.  1). 

The  Lord  ChXmoellor.u^I  am  df  opinion  that  in 
Ithis  case  theie  was  wothidg  done  In  a  secret  or  frau- 
dulent manner,  that  being  so,  f  cannot  hold  that  this 
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transaction  is  void.  I  shall,  therefore,  reverse  the 
order  of  the  Master  of  the  Rolls.  A  receiver  over  the 
estate  of  a  reversioner  is  not  incapacitated  from  par- 
chasing  the  interest  in  a  lease  of  the  same  lands  which 
the  reversioner  has  in  another  right. 


ftolfe  Court. 

Exported  by  H.  W.  B.  Madny,  Etq.  LL3.  BurUter-at-Law. 
SWEETMAN  V.   SWEETMAH. April  17.* 

Practice — 'Receiver. 

Although  the  petitioner  does  not  dispute  the  respon- 
dent's right  to  one  moiety  of  the  rents  of  the  pro- 
perty the  subject  of  the  suit,  yet  the  Court  in  direct- 
ing the  appointment  of  a  receiver  pending  the  suit, 
w%U  not  direct  that  any  part  of  them  be  paid  over 
to  the  respondent. 

Ih  this  case  there  were  a  motion  and  cross-motion 
for  the  appointment  of  a  receiver  pending  the  suit, 
no  person  being  now  in  receipt  of  the  rents: — On  the 
part  of  the  petitioner,  that  the  whole  of  the  rents 
should  be  paid  into  Court  to  the  credit  of  the  cause 
without  prejudice  to  the  respondent's  right  to  one 
moiety;  and  on  the  part  of  the  respondent  that 
one  moiety  should  be  paid  over  to  him,  and  the  other 
moiety  into  Court  to  the  credit  of  the  cause,  without 
prejudice  to  the  rights  of  the  parties.  The  petitioner 
did  not  dispute  the  respondent's  right  to  one  moiety, 
though  he  guarded  himself  against  admitting  it. 

Lawless,  Q.C..  for  the  petitioner,  cited  Robinson  v. 
Hadley  (1  i  Bear.  6 1 4)  that  a  defendant  cannot  move 
for  the  appointment  of  a  receiver. 

Hemphill,  Q.C.,  and  Litton,  for  the  respondent. 
The  Master  cf  the  Rolls  said  he  would  not  make 
so  unusual  an  order  as  that  sought  by  the  respondent. 
It  was  clearly  for  the  benefit  of  both  parties  to  have 
a  receiver  appointed  to  preserve  the  property,  but  he 
would  give  no  directions  about  the  rents.  Perhaps  a 
stranger  might  come  in  and  make  a  claim  with  regard 
to  them.  He  would  reserve  the  question  of  costs. 
His  Honor  then  made  the  same  order  on  both  mo- 
tions that  it  should  be  referred  to  the  Receiver  Master 
to  appoint  a  proper  person  as  receiver,  and  that  the 
party  whom  the  master  should  think  fit  should  have 
the  carriage  of  the  order,  reserving  the  question  of 
costs. 


Thompson  and  others  t>.  Thomas  and  others.— 
April  23. 

Practice — Reinstating  petition — Costs. 

A  cause  petition  which  stood  dismissed  under  the  27th 
General  Order  of  1 851,  was  reinstated  upon  the  sole 


ground  (although  some  proceedings  had  been  had 
upon  it,  and  there  had  been  some  delay  on  the  part 
of  a  respondent)  that  the  petitioners  were  minors 
and  only  on  the  terms  that  the  respondents1  costs  of 
the  motion  should  be  paid  by  the*  petitioners  within 
ten  days  after  taxation,  and  otherwise  the  motion 
to  stand  refused  with  costs  without  further  order. 

This  was  a  motion  for  an  order  that  the  proper  officer 
might  be  at  liberty  to  allow  the  petitioner  to  set 
down  the  cause  petition  in  this  matter,  the  time  for 
doing  so   having   expired,   or  in   case    the    Court 
should  be  of  opinion  that  the  said  cause  petition 
stood  dismissed  by  reason  of  its  not  having  been  set 
down  within  the  time  required  by  the  27th  General 
Order  of  1861,  that  said  petition  should  be  now  re- 
instated, the  petitioners  undertaking  forthwith  to  set 
down  same,  and  thereupon  to  apply  to  the   Lord 
Chancellor  for  liberty  to  have  the  said  petition  listed 
for  hearing  in  this  present  term,  notwithstanding  the 
order  served  by  the   respondent,  Francis  Benthall. 
It  appeared  by  the  affidavit  on  which  the  petition 
was  grounded  that  notice  of  filing  the  petition  had 
been    served  on  the  respondent,    Thomas,  on  the 
20th   March,   1865,   on   the  respondent,  Page,    on 
15th  March,  on  the  respondent,  Thomas,  (who  was 
a  minor)  on  23rd  June,  and  on   the  respondents, 
Benthall  and  Devine,  who  were  out  of  the  jurisdic- 
tion, on  the  31st  May.     That  the  answering  affidavit 
of  Thomas  had  been  filed  on  the  22nd  November, 
and  that  that  of  Thomson  was  now  ready  to  be  filed; 
but  that  none  had  been  filed  by  the  respondent.  Page, 
who   had,  however,  appeared   on  the  21st   March. 
That  Benthall  had,  after  obtaining  an  extension  of 
time  and  after  much  delay,  filed  an  answering  affida- 
vit on  the  13th  October,  but  that  Devine  had  never 
appeared.   That  affidavits  in  reply  had  been  prepared, 
but  that  on  the  21st  March,  1866,  the  respondent, 
Benthall  had  obtained  the  usual  order  a*  if  the  peti- 
tion stood  dimissed.     A  suit  in  the  Probate  Court 
had  also  become  necessary,  but  no  proceedings  had 
been  taken  there  until  March  last.     The  petitioners 
were  all  minors. 

Lawless*  Q.C.  and  Harris  for  the  petitioners. 
F.  W.  Walshe,  Q.C.  for  the  respondent,  Thomas. 
Owen  for  the  respondent,   Benthall. 
Mickey  for  the  respondent,  Page. 
O'Driscoll  for  the  respondent,  Thompson. 
The  Master  of  the  Rolls. — I  would  not  have 
the  slightest  difficulty  in  refusing  this  motion  with 
costs  if  the  petitioners  were  not  minors,  in  conse- 
quence of  the  disregard  of  the  27th  General  Order. 
I  refused  in  two  cases  to  reinstate  petitions  where 
there  was  nothing  in  the  case  but  negligence.     How- 
ever, it  is  the  course  in  England,  and  I  sometimes 
adopt  it  here,  that  where  minors  are  concerned,  the 
Court   will   exercise   a  certain   discretionary  power, 
which  does  not  apply  in  any  other  case,  and  solely  on 
that  ground  I  am  disposed  to  reinstate  the  case  on 
terms.    As  the  record  is  now  not  in  a  state  to  be 
heard,  I  think  it  better  not  to  set  it  down  till  the 
second  day  of  next  term ;  but  the  parties  mast  un- 
derstand that  I  will  not  then  allow  the  case  to  stand 
over  any  further  unless  the  time  is  accounted  for  in 
the  most  satisfactory  manner;  and  I  will  provide  for 
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the  possibility  of  Hie  next  friend  becoming  insolvent, 
by  making  it  a  part  of  the  order  that  the  coat*  of  the 
motion  shall  be  paid  within  one  week  after  taxation. 
If  they  are  not  then  paid,  this  motion  stand*  refused 
with  costs. 

His  Honor  made  the  following  order:— It  is  or- 
dered by  the  Right  Honorable  the  Master  of  the 
Rolls  (the  petitioners  being  minors,  and  on  that 
ground  only,  and  subject  to  the  provision  hereinafter 
stated)  that  the  costs  of  the  motion  be  paid  to  the 
respondents  who  have  appeared  on  this  motion*  or  to 
their  solicitors,  within  ten  days  after  same  shall  be 
taxed,  that  the  cause  petition  in  the  matter  be  rein 
stated,  the  said  cause  petition  now  standing  dismissed 
by  reason  of  its  not  having  been  set  down  within  the 
time  required  by  the  27th  General  Order  of  the  31st 
July,  1651;  and  it  is  further  ordered  that  the  said 
cause  petition  be  set  down  for  hearing  on  or  before 
the  second  day  of  next  Trinity  Term,  notwithstanding 
the  order  of  the  21st  day  of  March  last  obtained  on 
behalf  of  the  respondeat,  Francis  Benthall}  and  it 
is  further  ordered  that  said  order  be  and  is  hereby 
stayed  until  further  order;  and  it  is  further  ordered 
that  William  Robinson*  the  next  friend  of  the  said 
minors  do  pay  to  the  said  respondent,  Francis  Rent*- 
hall,  the  sum  of  £10,  and  to  the  Rev*  Joseph 
Neville  Haughton  Thomas  the  sum  of  XI 5,  and  to 
the  respondent,  the  Rev.  James  Robert  Page,  the 
turn  of  £3  for  their  respective  costs  of  this  motion 
and  order,  within  ten  days  from  the  date  hereof,  and 
in  the  event  of  the  said  several  Bums  for  costs  not 
being  paid  within  said  period,  it  is  further  ordered 
that  this  motion  do  staid  refused  with  costs  without 
further  order;  and  that  the  said  respondent,  Joseph 
Thomas,  be  entitled  to  his  costs  of  appearing  on  this 
motion. 


Court  of  Queen's  Mttu% 

Iteportftd  by  William  Woodlock,  Esq.  BurifiUr-at-Law. 

Hoddeb,    appellant;    NO    RESPONDENT. -u.y4p>*tf  27, 
28,  1865. 

Fishery— Statute  fc6  £  27  Vict.  c.  114»  *  3— Three 
mile  limit — Power  oj  commissioners  to  define. 

Ito  Special  Commissioners  of  Irish  Fisheries  have  not 
power  to  define  and  show  by  a  map  or  plan  the 
points  of  termination  of  the  distance  of  three  miles 
from  the  mouth  of  a  river  prescribed  by  s.  3  of  sta- 
tute 26  $27  ¥*>.*.  114. 

This  was  an  appeal  from  an  order  of  the  Special  Oom- 
taissioners  of  Irish  Fisheries,  brought  by  Mr.  Samuel 
Hodder,  the  owner  of  "  the  Ringabolla  weir  or  fixed 
net,1'  in  Ringabella  Bay,  in  the  county  of  Gork.  The 
facts  material  to  this  report  as  stated  by  the  commis- 
sioners in  their  special  case  were  as  follows;— At  a 
meeting  of  the  commissioners  held  at  Queenstown  on 
the  4th  August,  1864,  the  appellant  being  the  party 
interested  in  and  using  the  said  weir  or  fixed  net,  ap- 


peared* and  no  party  appeared  in  opposition  to  him* 
He  insisted  on  the  right  to  maintain  and  use  said 
fixed  net  under  section  19  of  statute  6  &  6  Viet*  c 
106)  by  reason  of  satae  being  attached  to  a  part  of 
the  shore  adjoining  lands  held  and  occupied  by  lifam 
as  tenant  in  fee  simple.  It  appeared  in  evidence  that 
the  said  fixed  net  was  what  is  commonly  called  a  bag 
net,  of  which  the  appellant  was  the  owner,  and  Char- 
les Desmond  the  occupier,  and  the  commissioners  pro- 
ceeded to  inquire  whether  the  said  net  was  legal  It 
appeared  by  a  map  produced  by  the  secretary  of  the 
commissioners  that  the  said  bag  net  was  placed  within 
three  miles  of  the  mouth  of  the  Carrigaline  River,  aa 
defined  by  the  aaid  commissioners,  and  was  in  contra- 
vention of  s.  3  of  the  statute  26  &  27  Vic.  c.  114. 
The  said  map  purported  to  be  a  true  copy  of  the  ori- 
ginal definition  of  the  mouth  of  the  said  river,  with 
the  maps  attached  thereto  in  reference  to  which  such 
definition  had  been  made.  After  an  objection  which 
was  overruled,  and  which  is  immaterial  to  this  report, 
the  said  definition  and  map  were  given  in  evidence; 
and  it  was  admitted  that  the  position  of  the  net  was 
correctly  shown  on  the  said  map  by  a  cross  and  the 
word  "  bag  net,"  and  was  shown  to  be  within  the 
space  within  which  bag  nets  were  prohibited.  The 
appellant  then  went  into  a  case,  and  independently  of 
the  3rd  section  of  the  statute  established  a  title  to 
maintain  and  use  said  weir;  and  then,  for  the  pur* 
pose  of  displacing  the  facts  established  by  said  map, 
a  surveyor  was  called  and  Bworn;  and  it  was  pro* 
posed  by  counsel  to  go  into  a  case  by  means  of  his 
evidence  to,  allow  that  the  mode  of  measurement 
adopted  by  the  commissioners  In  defining  the  mouth 
of  the  Carrigaline  River  was  erroneous,  and  that  by 
another  means  of  measurement  said  net  would  be 
more  than  three  miles  from  the  mouth  of  the  Carrig- 
aline River  |  and  they  proposed  to  examine  saio!  suN 
veyor  to  prove  said  measurement  and  cas^  but  the 
commissioners  refused  to  allow  said  evidence  to  be 
given  upon  the  ground  that  the  definition  and  fixing 
by  them  voder  the  9th  section  of  statute  8  &  9  Vic 
c  108,  and  the  other  Salmon  Fishery  Acts,  of  the 
mouth  of  said  river  and  of  tfie  space  within  which 
hag  nets  were  net  to  be  placed,  was  final,  and  that  it 
was  not  open  to  the  said  applicants  to  go  into  such 
evidence  upon  this  inquiry,  and  without  hearing  it  de- 
cided that  said  fixed  net  was  illegal  and  should  be 
abated.  The  question  for  the  Court  now  was  whether 
upon  the  above  facts  the  decision  of  the  commissioners 
was  correct.  The  definition  above  mentioned  began, 
"  We,  the  special  commissioners  appointed  under  the 
28  &  n  Vic.  c.  1 14$  *  it  was  signed  by  two  of  the 
commissioners,  and  sealed  with  the  common  seal  of 
the  commissioners.  The  three  mile  limit  was  fixed 
in  it  by  a  line  drawn  straight  from  the  mouth  of  the 
river  across  the  land  to  the  point  on  the  sea-coast 
where  the  weir  was.  If  the  line  had  been  drawn  fol- 
lowing the  coast,  the  net  would  have  been  outside  the 
limit. 

W.  Johnson  (with  him  Brewster,  Q.O.)  for  the  ap- 
pellant.— The  commissioners  have  not  power  to  define 
the  terminus  ad  quem,  the  distance  of  three  miles 
prescribed  by  the  statute  26  &  27  Vic.  c  1 14  is  to 
be  measured ;  bat  we  admit  they  have  power  to  define 
the  terminus  a  quo.    Statute  S  &  6  Vic  c.  106,  ss. 
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32  &  27*  provide  respectively  for  tbe  eases  of  mouths 
of  riven  befog  three  quarters  of  a  mile,  and  a  quar- 
ter of  a  mile  In  breadth,  {ire  the  commissioners 
power  to  define  the  mouths  and  prohibit  nets  being 
placed  within  a  mile  and  half  a  mile  respectively,  sea- 
wards* coast  wards,  or  in  wards  from  such  mouth  so 
defined.  Section  8  of  statute  7  &  8  Vie,  c.  108  pro- 
Tide  for  a  copy  of  the  definition  of  a  mouth  of  a  river 
being  deposited  with  the  clerk  of  the  peace.  Section 
9  of  statute  8  <&  9  Vie.  q.  108  gives  the  commis- 
sioners, power  to  define  points  of  termination  of  the 
wile  and  half  mile  distances  established  by  ss.  82  & 
27  of  $  &  6  Vic  c«  106;  bat  this  is  the  only  section 
in  all  this  code  which  gives  the  commissioners  power 
to  define  a  ttrmimt  ad  jwaa*  Section  21  of  13  & 
14  Vic.  c,  88  gives  them  power  to  define  the  mouths 
of  tributary  rivers,  Section  44  of  the  same  Act 
ajjain  enforces  the  half  mile  limit,  but  all  these  sec- 
tions contemplate  tbe  measurement  being  made  sea- 
wan]*  eoastward.  cr  inward.  Section  3  of  statute 
26  A  27  Vie.  c.  114  establishes  a  three  mile  limit; 
*od  section  17  at  its  close  empowers  the  commis* 
sjtonera  to  define  the  points  of  months  of  rivers  from 
which  tbe  distance  i*  to  be  measured,  bat  does  not 
give  them  power  to  define  the  poiuts  of  termination 
of  she  (distance  itself.  The  mode  of  measurement 
bare  was  wrong.  The  only  mode  of  measurement 
contemplated  by  the  Acts  is  by  a  Ym  drawn  "  sea- 
ward, coastwanS,  or  inward,"  It  will  he  said  that 
where  jurisdiction  within  a  particular  UmH  is  given  to 
inferior  courts  the  Mmit  is  to  he  ascertained  by  a  line 
drawn  as  the  crow  flies;  but  the  cases  on  that  point 
hare  nothing  to  do  with  the  present  case.-T-Jatfel  v. 
Stead  (6  £.  6  Bl.  350).  By  section  35  of  ?&  &  27 
Vic.  c  1 14,  all  cases  relating  to  the  removal  of  weirs 
are  to  be  heard  by  all  the  commissioners;  hut*  practi- 
cally, in  thts  case  the  hearing  was  by  two  only,  if  the 
the  definition,  signed  by  two  only,  is  hold  to  be  con- 
clusive, [FlUgtrold,  J.-^AUbough  the  definition  is 
signed  by  two  only,  jqt  it  purports  to  be  the  act  of 
all] 

MM*  for  the  Attorney- General,  there  being  no  re^ 
spondent,  to  sustain  the  order  of  the  commissioners.  »*-- 
The  view  taken  by  the  commissioners  was — that  these 
acts  being  all  one  code,  the  power  given  by  the  earlier 
Act  to  define  tbe  mile  and  half  mile  distances  ex- 
tended to  the  three  mile  distance  established  by  tbe 
last  Act,  and  that  the  9th  section  of  statute  8  &  9 
Vic  c  1Q8  is  to  be  read  as  incorporated  with  the 
present  Act- 

Rrcwsler,  Q.C.,  was  not  called  on. 

ttFRor,  C.J.— The  Court  thinks  that  the  case 
should  go  back  to  the  commissioners.  My  brother 
O'Brien  will  give  the  reasons  for  the  decision- 

O'Brien,  J. — I  shall  now  state  tbe  grounds  of  our 
judgment,  Tbe  matter  appears  to  me  to  be  as  plain 
as  can  be.  The  5  &  6  Vic.  c  106  provides  in  see- 
tiou 22  "  that  where  the  breadth  of  the  month  or  en* 
trance  into  the  sea  of  any  river,  the  inland  portion  of 
which  is  frequented  by  salmon,  is  less  than  half  a  mile 
statute  measure  at  low  water  of  spring  tides,  it  shall 
not  be  lawful  for  any  person  whatsoever  (save  and 
except  the  proprietor  of  a  several  fishery  within  the 
limits  thereof;  to  place  or  erect  any  such  weir  or  net 
within  one  statute  mile  seawards,  ©eastwards,  or  in- 


wards from  or  on  either  side  of  the  month  or  entrance 
of  any  such  river  into  the  sea,  the  mouth  or  entrance 
of  such  river  to  be  defined  and  determined  for  such 
purpose  by  the  said  commissioners."  Section  27  then 
enacts  that  "  where  the  breadth  of  the  mouth  of  the 
river  does  not  exceed  a  quarter  of  a  mile  statute  mea** 
sure  it  shall  not  be  lawful  for  any  person  .  except  tbe 
proprietor  of  a  several  fishery  to  shoot,  draw,  ox  use 
auy  net  for  taking  salmon  within  half  a  mile  seaward, 
or  along  the  coast  from  the  month  of  auy  such  river, 
such  mouth  to  be  defined  and  ascertained  in  case  of 
dispute  by  the  commissioners.''  Then,  when  the  next 
Act,  the  9  #  9  Vic.  c,  108,  was  passed  it  was  found 
necessary  to  have  some  mode  of  fixing  the  limits 
stated  in  tbe  former  Act,  and  accordingly  by  section  9 
it  is  enacted  "  that  iu  all  cases  where  the  said  com-* 
missionera,  under  the  provisions  of  the  first  recited 
Act"  (the  5  &  6  Via.  c,  106)  "have  heretofore  de- 
fined, or  may  hereafter  define,  the  mouth  or  entrance 
into  the  sea  of  any  river,  it  shall  and  may  b*. lawful 
for  tbe  said  commissioners,  in  addition  to  such  deft* 
nition  and  determination  ss  aforesaid,  to  defiue  and 
determine  the  points  of  termination  of  tbe  respective 
distances  prescribed  by  the  said  first  recited  Act,  and 
to  illustrate  and  show  by  a  map  or  plan,  or  otherwise 
as  they  may  consider  best,  the  said  points  of  termina- 
tion and  the  space  or  spaces  within  which  it  is  by  the 
provisions  of  tbe  said  first  recited  Act  prohibited  to 
erect  or  use  certain  fishing  weirs,  nets,  or  engines,  or 
to  use  or  practise  certain  modes  of  fishing.9'  There 
are  no  general  words  authorising  them  to  define  all 
distances  under  these  Acts,  but  only  those  mentioned 
in  the  22ud  and  27th  sections  of  the  5  &  6  Vie.  c 
106.  Then  comes  tbe  pngent  Fishery  Apt,  26  e>  27 
Vic.  c.  1 14,  which  introduces  tbe  three  mile  limit,  and 
says  U  section  3  that  **  after  the  passing  of  this  Act 
no  bag  net  shall  be  placed  or  allowed  to  continue  in 
any  river,  or  tbe  estuary  of  any  river*  as  such  river 
or  estuary  has  been  defined  by  the  Commissioners  of 
Fisheries*  or,  shall  be  defined  by  the  Commissioners 
under  this  Act,  or  within  a  distance  of  less  than  three 
statute  miles  from  the  mouth  of  any  river  as  defined 
as  aforesaid.1'  The  17th  section  then  provides  that 
44  notwithstanding  anything  contained  in  the  Salmon 
Fisheries  Acts  or  any  definition  of  the  Commissioners 
acting  in  pursuance  of  those  Acts,  the  commissioners  s 
under  this  Act  shall  mark  out,  by  reference  to  maps 
or  otherwise,  what  are  to  be  the  boundaries  of  moutha 
of  rivers  and  estuaries,  and  the  boundaries  between 
the  tidal  and  fresh  water  portions  of  every  river,  for 
tbe  purposes  of  this  Act  and  the  said  Salmon  Fisheries 
Acts,  with  power  where  several  streams  flow  into  a 
common  mouth  or  estuary  to  declare  that  the  outlets 
of  such  streams  form  separate  mouths  or  estuaries." 
That  gives  the  commissioners  *»  express  terms  the 
power  of  pointing  out  the  mouths  of  rivers  and  as* 
tuaries,  but  says  nothing  about  distances;  but  tho 
concluding  portion  of  tbe  section  says — *  The  com* 
missioners  may  also  define  the  point  or  points  of 
mouths  of  rivers  or  estuaries  from  which  distances  are 
to  be  measured  under  this  Act  and  tbe  Salmon  Fish- 
eries Acts.  There  b  the  power  which  is  given — a 
power  to  define  the  terminus  a  quo,  omitting  any  power 
to  define  the  terminus  ad  que** ;  and  yet  we  are  told 
th  t  because  the  statute  8  &  9  Via  c.  108  gave  power 
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to  determine  two  specific  distances  only,  they  have 
power  to  define  all  distances.  It  is  said  we  are  to 
read  all  these  Acts  together,  and  incorporate  section 
9  of  statute  8  &  9  Vic.  c  108  with  the  present  Act; 
bnt  if  we  were  to  do  so,  and  also  in  trod  ace  the  two 
sections  of  5  &  6  Vic  c.  106,  that  would  leave  the 
matter  where  it  is,  and  still  the  only  power  of  defining 
distances  wonld  be  in  the  cases  of  the  mile  and  half 
mile  limits.  It  is  clear  to  me  that  in  this  case  the 
commissioners  should  not  have  held  their  map  conclu- 
sive as  they  have  done.  .They  were  right,  and  that 
is  indeed  not  disputed,  in  holding  it  conclusive  as  to 
the  mouth  of  the  river  and  the  points  from  which  the 
distances  are  to  be  measured.  We  must  therefore  re- 
verse the  decision  of  the  commissioners  and  send  the 
case  back  to  them,  pronouncing  no  opinion  as  to  the 
mode  in  which  the  measurement  is  to  be  made. 

Fitzgerald,  J. — Our  sending  this  case  back  shows 
how  wise  it  would  have  been  if  the  Legislature  had 
given  the  commissioners  power  to  define  the  three 
mile  limit,  but  they  have  not  done  so.  The  wisdom 
of  giving  the  power  is  seen  by  this:  the  case  will  now 
go  back  to  the  commissioners  for  the  purpose  of  re- 
ceiving evidence,  and  we  shall  now  have  a  scramble 
as  to  the  mode  of  taking  it. 


Thb  Earl  of  Antrim,  appellant;  no  respondent. 
Sir  Edward  Mac  Naghten,  appellant;  no  re- 
spondent  April  27,  28. 

Fishery — Exclusive  right  of  fishing  in  river  and  tri- 
butaries—Estuary— St.  26  £  27  Vict.  c.  1 14,  s.  3. 

A  person  having  the  exclusive  right  of  fishing  in  a 
river  and  its  tributaries,  so  far  as  the  same  are 
frequented  by  salmon,  is  within  the  provisions  in  s. 
3,  of  stat.  26  *  27  Vtct.  c.  114. 

Therefore  where  a  person  had  the  exclusive  right  of 
fishing  in  a  river  up  to  a  fall  above  which  salmon 
could  not  get,  a  bag-net  placed  by  him  in  the  river 
was  not  affected  by  reason  of  his  not  having  the  ex- 
clusive right  of  fishing  in  the  river  and  its  tribu- 
taries above  the  fall. 

The  provision  at  the  end  of  s.  3  of  at.  26  £  27  Vict, 
c.  1 1 4  for  the  cose  of  a  person  having  the  exclusive 
right  of  fishing,  does  not  apply  to  or  render  legal  a 
bag- net  placed  in  the  estuary  of  a  river. 

The  first  of  these  appeals  was  brought  by  the  Earl  of 
Antrim  against  a  decision  of  the  Special  Commis- 
sioners of  Irish  Fisheries  abating  two  fixed  nets  of 
the  appellant,  one  called  "the  Glenarm  fixed  net,"  in 
the  bay  of  Glenarm,  and  the  other  called  "  the  Carn- 
lough  fixed  net,"  in  the  bay  of  Carnlough,  both  in 
the  county  of  Antrim.  The  second  appeal  was  brought 
by  Sir  Edward  Mac  Naghten  against  a  decision  of  the 
commissioners  abating  two  fixed  nets  called  *'  the 
Portballintrae  and  Blackrock  fixed  nets,"  also  in  the 
county  of  Antrim.  The  special  case  in  the  Earl  of 
Antrim's  appeal  was  as  follows: — At  a  meeting  of  the 
said  commissioners  holden  in  Ballymoney,   in  said 


county,  on  the  30th  August,  1864,  the  appellant  being 
the  party  interested  in  and  using  said  weirs  or  fixed 
nets  having  been  duly  summoned  by  two  several  sum- 
monses to  appear  before  the  commissioners,  "that 
there  might  be  then  and  there  enquiries  touching  the 
legality  or  illegality  of  said  weirs  or  fixed  nets,  and 
that  a  decision  might  be  made  by  the  commissioners 
with  respect  to  their  abatement  or  removal/'  appeared 
personally  and  with  counsel  and  solicitor,  and  no  per- 
son appeared  in  opposition  to  the  said  appellant;  and 
the  appellant  insisted  on  the  right  to  maintain  and  use 
said  fixed  nets  nnder  the  18th  section  of  the  5  &  6 
Vic.  c  106,  by  reason  of  their  being  erected  by  him 
within  the  limits  and  bounds  of  a  several  fishery  to 
which  the  appellant  claimed  to  be  entitled  along  the 
estuary  and  part  of  the  sea-coast  in  and  upon  which 
said  fixed  nets  were  erected.    The  title  to  both  the 
nets  and  the  evidence  connected  with  them  being  sub- 
stantially the  same,  the  two  cases  were  tried  together 
by  consent,  and  a  joint  case  for  appeal  is  therefore 
stated.    Both  said  nets  were  bag  nets.     The  Glenarm 
net  was  situated  in  Glenarm  bay,  within  the  boun- 
dary of  the  estuary  of  the  Glenarm  river,  as  defined 
and  marked  out  by  the  said  commissioners  for  the  pur- 
poses of  the  Salmon  Fishery  Acts,  and  within  three 
miles  of  the  month  of  said  river  as  so  defined.     The 
Carnlough  net  was  situate  in  Carnlough  bay,  outside 
the  boundary  of  the  said  estuary  of  the  Glenarm  river 
as  marked  out  as  aforesaid,  but  within  three  miles  of 
the  mouth  of  said  river  as  so  marked  out,  and  within 
the  space  shewn  by  said  commissioners  on  a  map, 
(with  reference  to  which  the  boundaries  were  marked 
out  and  defined),  as  that  within  which  it  was  pro- 
hibited to  nse  or  erect  bag  nets.     The  appellant 
proved  a  title  to  a  several  fishery  in  Glenarm  bay 
and  Carnlough  bay  respectively,  and  a  right  to  use 
and  erect  said  nets,  under  the  18th  section  of  the 
5  th  &  6th  Vict.,  cap.   106;  and  the  question  as  to 
their  legality  or  illegality  turned  entirely  upon  the  true 
construction  of  the  26  &  27  Vic.  c  114,  s.  3,  and 
the  right  of  the  appellant  to  maintain  said  net  by  vir- 
tue of  his  rights  in  the  Glenarm  river.    It  was  proved 
that  the  Glenarm  river  was  formed  by  the  junction 
about  five  miles  from  its  mouth  of  two  rivers,  one 
called  on  the  ordnance  map  the  Lin  ford  water  or 
river,  and  called  by  one  of  the  witnesses  Mullagh- 
sandal,  and  the  other  called  the  Oweucloghy.     Each 
of  these  rivers    takes    its    rise    about    five    miles 
higher  up  than  the  junction,  and  between  it  and 
the  rise  receives    several    tributaries,   through  one 
of  which  the  waters  of  Lough  Duff  flow  into  the  for- 
mer river.      Between  the  junction  and  the  mouth 
of  the  Glenarm  river  the  Altmore  river  falls  into  it, 
as  shown  on  the  ordnance  map,  but  it  was  not  referred 
to  in  the  course  of  the  inquiry.     It  appeared  from  the 
evidence  that  a  short  distance  below  the  junction  there 
is  a  waterfall  of  about  fifteen  feet  high  called  "  the  Sal- 
mon Leap/9  above  which  at  present  salmon  could  not 
go;  that  a  little  higher  up  than  the  junction  there  was 
on  the  Linford  water  or  river  a  fall  called  the  "  Bull's 
Eye,' 'about  forty  feet  high  over  which  at  present  sal- 
mon could  not  pass  up;  and  a  gamekeeper  of  the  ap- 
pellant who  knew  the  river  for  thirty- two  years  proved 
that  on  one  occasion  only  had  he  seen  a  salmon  above 
"the  Salmon  Leap,"  and  that  was  some  years  since  when 
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an  alteration  had  been  made  in  "the  Salmon  Leap  "  for 
the  purpose  of  allowing  the  fish  to  ascend,  bat  that 
some  blasting  afterwards  took  place  at  "the  Salmon 
Leap"  which  injured  it  for  the  passage  of  salmon,  and 
that  they  cannot  now  pass  up.  It  was  farther  proved 
that  the  Glenarm  River,  between  its  month  and  the 
Junction,  and  from  the  junction  for  a  part  of  the  way 
to  the  source  of  the  Owencloghy  branch,  runs  through 
the  demesne  and  grounds  of  the  appellant,  and  that 
he  exercised  the  sole  right  of  fishing  and  giving  per- 
mission to  fish  in  that  part;  but  that  the  upper  part 
of  that  branch  and  its  tributaries  were  the  property 
of  other  persons,  part  of  it  having  been  sold  to  Sir  £. 
Coey  by  the  appellant  and  bis  family.  It  was  also 
admitted  that  the  Linford  water  or  Mullagbsandal 
branch  above  the  junction,  which  is  about  seven  miles 
long,  belongs  to  a  gentleman  of  the  name  of  Agnew. 
Upon  the  above  facts  it  was  contended,  upon  be- 
half of  the  appellant,  that,  inasmuch  as  he  had 
the  exclusive  right  of  catching  salmon  in  that  por- 
tion of  said  Glenarm  River  and  the  Owencloghy 
branch  of  it  as  aforesaid,  upon  which  alone  sal- 
mon were  now  to  be  found,  he  had  according  to 
the  true  construction  of  the  proviso  in  the  3rd  sec- 
tion of  26  &  27  Vic  c.  114  the  exclusive  right  of 
catching  salmon  in  the  whole  of  the  River  Glenarm, 
including  all  lakes  and  tributaries  in  its  course,  and 
that  he  was  therefore  entitled  to  maintain  said  nets 
by  reason  of  said  proviso,  notwithstanding  that  same 
were  within  three  miles  of  the  mouth  of  the  Glenarm 
River,  as  defined  as  aforesaid.  It  was  further  con- 
tended with  respect  to  the  Glenarm  net  that  inasmuch 
as  the  said  appellant  had  such  exclusive  right  as  afore- 
said he  had  a  right  to  maintain  such  Glenarm  net  by 
reason  of  said  proviso,  notwithstanding  that  same  was 
situated  in  the  estuary  of  said  River  Glenarm  as  marked 
out  as  aforesaid;  but  the  commissioners  held  that  the 
appellant  had  failed  by  proof  of  the  facts  above  stated 
to  establish  such  exclusive  right  of  catching  salmon  as 
is  required  by  said  proviso;  and  even  if  he  had,  yet 
that  the  Glenarm  bag  net  being  within  the  estuary  of 
said  Glenarm  River,  as  marked  out  as  aforesaid,  was 
Illegal  within  the  enactments  of  said  3rd  section.  The 
appellant  then  offered  to  give  evidence  to  show  that 
the  Carnlough  net  was  situated  more  than  three  miles 
from  the  mouth  of  said  River  Glenarm,  as  defined  by 
the  commissioners,  and  from  the  point  fixed  by  them 
from  which  the  distances  for  the  purposes  of  kthe  Sal- 
mon Fishery  Acts  were  to  be  measured ;  but  the  com- 
missioners held  that  the  definitions  and  boundaries 
marked  out  by  them,  and  the  points  from  which  dis- 
tances were  to  be  measured,  as  shown  on  the  map  re- 
ferred to  in  their  definition  used  by  the  appellant,  and 
duly  published  as  required  by  the  statutes,  was  conclu- 
sive evidence  upon  said  inquiry  nnder  the  9th  section 
of  the  8  <fc  9  Vic.  c.  108,  and  the  33rd  section  of  26 
&  27  Vic.  c.  1 14,  as  to  the  said  Oarnlough  net  being 
within  three  miles  of  the  mouth  of  said  Glenarm 
River,  and  they  refused  to  receive  any  evidence  of  the 
distance  by  measurement  dehors  said  definition  and 
map,  or  to  show  that  the  principle  of  measurement 
they  had  adopted  was  wrong;  and  they  ordered  both 
said  nets  to  be  abated  and  removed.  The  appellant 
being  aggrieved  by  the  said  decision  applied  to  the 
commissioners  within  the  time  required  by  and  in  ac- 


cordance with  the  provisions  of  the  Salmon  Fishery 
(Ireland)  Act,  1 863,  to  settle  a  special  case  by  way 
of  appeal  for  the  Court  of  Queen's  Bench;  and  the 
commissioners  in  compliance  with  said  application  sub- 
mit the  above  facts  with  the  gronnds  of  their  decision  for 
the  consideration  of  said  Court,  the  question  being  who- 
ther  upon  the  above  facts  the  decision  of  the  commis- 
sioners was  correct  If  so,  it  is  to  stand ;  but  if  not, 
such  order  is  to  be  made  as  the  Court  shall  think  right. 

The  special  case  in  Sir  Edward  Mac  Naghten's  appeal 
was  as  follows: — At  a  meeting  of  the  said  commis- 
sioners holden  at  Ballymoney,  in  said  county,  the  30th 
day  of  August,  1864,  the  appellant  being  the  party 
interested  in  the  using  said  weir  or  fixed  net  haviug 
been  duly  summoned  to  appear  before  the  commis- 
sioners "  that  there  might  then  and  there  be  an  inquiry 
touching  the  legality  or  illegality  of  said  weir  or 
fixed  nee,  and  that  a  decision  might  be  made  by  the 
commissioners  with  respect  to  its  abatement  or  remo- 
val," appeared  personally  and  with  counsel  and  solici- 
tor, and  no  person  appeared  to  oppose  said  case.  And 
the  appellant  insisted  on  the  right  to  maintain  and  use 
said  weir  or  fixed  net  under  the  18th  section  of  the 
5  &  6  Vic.  c  106  by  reason  of  its  being  erected  by 
him  within  the  limits  and  bounds  of  a  several  fishery 
to  which  the  appellant  claimed  to  be  entitled  along 
the  estuary  in  which  said  nets  were  erected.  In  these 
cases  the  title  and  question  being  the  same  the  cases 
were  by  consent  heard  together,  and  therefore  a  joint 
case  for  appeal  is  stated.  It  was  proved,  and  the 
commissioners  decided,  that  Sir  £.  Mac  Naghten  was 
entitled  to  a  several  fishery  in  the  River  Bush,  and 
had  the  exclusive  right  of  catching  salmon  in  the 
whole  of  said  river,  including  all  tributary  rivers  and 
lakes  upon  its  course;  and  that  the  said  nets,  which 
were  bag  nets,  were  situated  within  the  estuary  of  the 
River  Bush,  as  the  same  was  duly  fixed,  marked  out, 
and  defined  by  the  said  commissioners  pursuant  to  the 
statutes  in  that  behalf,  and  also  within  three  miles  of 
the  mouth  of  the  said  river,  as  so  defined  and  marked 
out ;  and  it  was  contended  that  upon  that  state  of 
facts  they  were  legal  under  the  proviso  at  the  end  of 
the  3rd  section  of  the  26  &  27  Vic  c  114  (notwith- 
standing their  being  within  the  estuary  as  aforesaid, 
and  therefore  illegal  within  the  enactment  in  the  first 
part  of  the  3rd  section) ;  but  the  commissioners  held 
and  decided  otherwise,  and  ordered  that  the  nets 
should  be  abated  and  removed.  The  appellant  feeling 
aggrieved  by  the  said  decision  has  applied  to  the  com- 
missioners within  the  time  required  by  and  in  accord- 
ance with  the  provisions  of  the  Salmon  Fishery  (Ire- 
land) Act,  1863,  to  settle  a  special  case  by  way  of 
appeal  for  the  Court  of  Queen's  Bench ;  and  the  com- 
missioners, in  compliance  with  said  application,  submit 
the  above  facts  with  the  grounds  of  their  decision  for 
the  consideration  of  said  Court,  the  question  being— 
whether  upon  the  above  facts  the  decision  of  the  com- 
missioners was  correct.  If  so,  it  is  to  stand ;  but  if 
not,  such  order  is  to  be  made  as  the  Court  shall  think 
right. 

Brewster,  Q.  C*  and  Harrison,  Q>C.  for  the  appel- 
lants.— The  Commissioners  had  no  right  to  state  any- 
thing in  their  special  case  about  the  A  It  more  River: 
neither  it  nor  the  ordnance  map  was  referred  to  below. 
-With  respect  to  the  Carnlough  Net,  the  Commissioners 
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were  wrong  in  holding  their  map  conclusive  as  to  the 
net  being  within  three  miles  of  the  month  of  the  river. 
At  all  events  Lord  Antrim  must  be  taken  as  having 
the  sole  right  of  fishing  in  the  river  and  its  tributaries. 
The  case  shows  that  he  has  that  sole  right  in  as  much 
of  the  river  as  salmon  can  get  at,  and  it  wonld  be  un- 
reasonable to  bold  that  he  can  be  affected  by  the  pro- 
prietorship of  streams  which  are  above  an  obstacle  that 
salmon  cannot  get  over.  The  word  "  tribntary  "  in 
the  third  section  must  mean  a  tributary  when  salmon 
can  go  and  breed.  Supposing  a  gentleman  had  the 
sole  right  of  fishing  in  the  river  up  to  the  Powerseourt 
Waterfall,  could  that  right  be  affected  because  he  was 
not  the  owner  of  some  of  the  little  mountain  streams 
which  fall  into  the  main  river  above  the  fall?  The 
proprietors  above  such  an  insuperable  obstacle  could 
not  be  injured  by  any  nets  below.  As  lo  the  Glenarm 
Net,  there  is  no  reason  for  abating  a  net  in  the  estuary, 
when  outside  of  the  estuary,  and  even  within  the  three 
mile  limit,  if  we  are  right  in  our  contention  on  the 
Carnlough  Net,  we  could,  as  sole  proprietors  of  the 
right  of  fishing,  put  as  many  nets  as  we  like. 

Mills  for  the  Attorney  General.— As  to  the  Oarn- 
longh  Net,  the  Court  must  decide  upon  the  plain  words 
of  the  Act,  which  exempt  from  illegality,  only  in 
the  case  of  a  river  "in  the  whole  of  which,  including 
all  its  tributary  rivers  and  lakes  upon  its  course,  the 
proprietor  of  such  bag-net  has  the  exclusive  right  of 
catching  salmon."  The  case  shows  that  that  state  of 
facts  does  not  exist  here*  The  obstacle  spoken  of  in 
the  case  may  be  removed.  As  to  the  Glenarm  Net, 
it  is  expressly  found  to  be  within  the  estuary,  and  the 
exception  at  the  end  of  the  third  section  does  not 
apply  to  nets  so  placed. 

O'Brien,  J. — In  this  case  of  Lord  Antrim's  there 
were  two  bag-nets,  one  the  Glenarm  bag-net,  and  the 
other  the  Carnlough  bag-net.  They  were  both  de- 
clared illegal,  but  on  different  grounds.  The  Glenarm 
bag- net  is  found  to  be  within  the  estuary.  The 
Carnlough  bag-net  is  found  to  be  within  three  miles 
of  the  mouth  of  the  river.  As  to  the  Carnlough  bag- 
net,  it  is  contended  by  Lord  Antrim  that  as  he  is  the 
owner  within  the  third  section,  as  he  has  the  exclu- 
sive right  of  catching  salmon  in  the  whole  of  that 
river,  therefore  his  net  was  saved  by  the  exception  in 
that  section.  Now,  it  is  clear  that  he  is  the  owner  of 
the  entire  of  the  soil  of  the  river,  and  has  the  exclusive 
right  of  fishing  up  to  the  "Salmon  Leap,"  where  there 
is  a  fill  of  fifteen  feet.  Beyond  that,  there  is  a  junc- 
tion of  two  streams,  and  the  soil  on  one  side  of  the 
river  in  each  belongs  to  other  proprietors,  and  of 
course  if  he  cannot  establish  his  right  to  the  be- 
nefit of  these  sections  by  reason  of  having  the  sole 
right  of  fishing  up  to  the  "Salmon  Leap,"  his 
case  fails.  Now,  there  would  be  a  good  deal  of 
difficulty  in  getting  over  the  objection  relied  upon 
by  Mr.  Mills.  But  having  regard  to  the  purpose 
for  which  this  legislation  was  made,  we  cannot 
not  give  a  technical  construction  to  the  Act.  .Cases 
were  put  yesterday  of  little  driblets  of  streams  falling 
into  the  npper  part  of  a  river.  There  was  a  case  put 
by  Mr.  Harrison,  of  Powerseourt  Waterfall,  where  a 
stream  above  the  fall  is  a  tributary;  but  it  would  be 
absurd  to  say  that  a  person  having  the  exclusive  right 
of  fishing  below  the  fall  would  be  affected  by  not 


having  that  right  above  it.      Having  regard  to  the 
rights  of  the  parties,  and  that  it  was  intended  for  the 
benefit  and  protection  of  the  persons  above  that  a 
bag-net  should  not  be  placed  within  three  statute 
miles  of  the  mouth,  we  do  not  think  that  parties  above 
this  fall  can  be  injured  in  this  instance.      The  otae 
finds  in  express  terms  that  no  salmon  can  now  pass  up 
beyond  that  fall  called  the  "  Salmon  Leap."    It  is  true 
that  on  one  occasion  one  salmon  was  seen  above  it 
during  the  time  that  some  alterations  were  made  in 
the  passage,  but  afterwards  the  passage  for  salmon 
was  broken  up,  and  they  now  cannot  pass.      It  baa 
been  suggested  that  at  some  time  hereafter,  by  some 
act  of  Lord  Antrim,  which  is  not  very  likely,  as  it  is 
against  his  own  interest,  or  by  some  convulsion  of 
nature,  a  gap  might  be  made  for  the  salmon.     We 
are  not  to  speculate  on  that,  but  to  decide  on  the  pre- 
sent state  of  affairs;  and  it  being  found  by  the  case 
that  no  salmon  can  pass  up,   we  think  that  for  the 
purposes  of  this  section  we  may  hold  Lord  Antrim  as 
having  the  exclusive  right  of  catching  salmon  in  the 
river,  and  such  parts  of  the  tributaries  as  the  sal- 
mon can   get  at.     There  was  a  reference  in   the 
case,   not   very   regular,   perhaps,  to   another  river 
which  was  not  referred  to  on  the  hearing  below. 
It  is  enough   for  us  to  say  that  the   case   must 
be  considered  on  the  evidence  adduced  before  the 
Commissioners,   and  we  should  not,  in  justice  to 
the  parties  decide  on  a  matter  which  was  not  before 
the  Commissioners.     That  decides  as  to  both  these 
weirs  upon  this  point.     As  to  the  Carnlough  weir, 
there  is  no  other  objection,  except  whether  it  is  within 
three  miles  of  the  mouth  of  the  river.     The  question 
on  this  was  the  same  as  that  which  we  have  just  de- 
cided in  Hoddens  case.    It  is  not  necessary  for  us  to 
decide  that  point  as  to  either  weir.      If  it  was,  we 
should  follow  the  decision  in  Hoddens  case.     There- 
fore, so  far  as  Carnlough  bag-net  goes,  the  order  below 
must  be  reversed.      With  respect,  however,  to  the 
Glenarm  bag  net  the  case  is  different.     That  is  ex- 
pressly found  to  be  within  the  estuary.      The  argu- 
ment as  to  this  did  not  occupy  much  time,  and  the 
grounds  put  by  Mr.  Mills  were  not  answered.  It  is  ad- 
mitted that  the  17th  sec.  of  the  last  Act  gave  the  Com- 
missioners power  of  defining  conclusively  what  was  the 
estuary  and  the  mouth  of  the  river.  It  gave  them  that 
power.  That  being  so,  I  believe  there  is  no  controversy 
on  that  part  of  the  case.     We  have  to  consider  whether 
there  to  anything  in  the  case  respecting  this  bag  net  to 
take  it  out  of  the  third  section.  It  is  said  that  it  is  de- 
clared to  be  illegal  as  being  within  three  statute  miles 
of  the  mouth  of  the  river,  and  therefore  that  Lord 
Antrim  is  entitled  to  be  within  the  benefit  of  the 
third  section;   but    it    is    declared   illegal  also  by 
reason  of  its  being  within  the  estuary  of  the  river; 
and  the  benefit  of  the  proviso  is  expressly  confined 
to  cases  where  the  only  reason  for  the  net  being 
illegal   is   its  being  within    three  miles.      It  says 
that  "  after  the  passing  of  this   Act  no  bag  net  shall 
be  placed  or  allowed  to  continue  in  any  river  or  the 
est  nary  of  any  river,  as  such  river  or  estuary  has  been 
defined  by  the  Commissioners  of  Fisheries,  or  shall  be 
defined  by  the  Commissioners  under  this  Act,  or  within 
a  distance  of  less  than  three  statute  miles  from  the 
mouth  of  any  river  as  defined  as  aforesaid ; "  and  then 
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it  provides  "  that  do  bag-net  now  legally  existing  shall 
be  liable  to  be  abated  or  removed,  or  be  deemed  illegal 
under  this  Act,  by  reason  of  its  being  within  three 
miles  of  the  month  of  a  river,  in  the  whole  of  which, 
including  all  tributary  lakes  and  rivers  upon  its 
course,  the  proprietor  of  snch  bag-net  has  the  exclu- 
sive right  of  catching  salmon."  That  leaves  untouched 
the  illegality  by  reason  of  being  with  the  estuary. 
Therefore  I  think  the  decision  of  the  Commissioners 
was  right  on  that  subject.  As  to  Sir  E.  M'Naghten's 
weirs  we  were  told  that  both  the  nets  were  within 
the  estuary,  and  therefore  the  observations  I  have 
made  as  to  the  Glenarm  bag  net  in  Lord  Antrim's  case 
apply,  and  the  decision  must  be  affirmed.  In  Lord 
Antrim's  case,  therefore,  our  ruling  is  to  affirm  the 
decision  of  the  Commissioners,  so  far  as  it  declares 
tbe  Glenarm  bag  net  illegal  as  being  within  the  es- 
tuary, and  to  reverse  it  as  to  the  other  grounds,  and 
as  to  M'Naghten's  case  we  affirm  the  decision. 

Fitzgerald,  J. — I  concur  with  the  judgment  of 
tbe  Court.  The  first  question  I  should  consider  as 
ore  of  considerable  doubt;  but  the  better  opinion 
seems  to  be  the  one  that  has  been  arrived  at.  I  may 
state  that  if  it  had  not  been  for  the  finding  of  the 
Commissioners,  in  point  of  fact,  I  should  doubt  the 
existence  of  this  insuperable  obstacle.  The  name  the 
place  had  in  tbe  country  is  "  the  Salmon  Leap," 
which  evidently  points  to  the  salmon  getting  over  it. 
But  the  Commissioners  have  found  that  it  is  a  diffi- 
culty over  which  salmon  do  not  and  cannot  get.  There 
is  a  finding  that  Lord  Antrim  has  in  these  bays  and  in 
this  river  the  sole  and  exclusive  right  of  fishing  for 
salmon.  I  think,  though  not  without  doubt,  that  we 
should  not  in  a  case  of  this  kind  involving  private 
rights,  adhere  too  strictly  to  the  words  of  the  Act. 
On  the  strict  words  of  the  Act  the  Commissioners 
were  right.  But  having  regard  to  the  provisions  of 
this  Act,  aud  the  language  of  tbe  5  &  6  Vict,  the 
words  may  mean  "  having  an  exclusive  right  of  fish- 
ing on  the  river  so  far  as  it  is  frequented  by  salmon." 
On  the  other  point  I  entertain  no  doubt  This  bag 
Bet  is  a  very  destructive  engine,  and  all  the  more  so 
the  closer  it  is  to  the  month  of  the  river,  and  I  can 
understand  how,  for  public  purposes  the  party  should 
be  prevented  from  destroying  the  fish  by  catching 
them  in  the  mouth  of  the  river,  or  up  from  it  or  near 
it,  and  we  must  hold  that  catching  them  in  the  estuary, 
even  though  the  party  has  there  an  exclusive  right 
of  fishing,  is  in  contravention  of  tbe  Act  of  Parlia- 
ment. With  respect  to  what  has  been  said  as  to  the 
Commissioners  mentioning  in  their  case  a  stream 
which  was  not  mentioned  below,  I  must  say  that  I 
think  they  were  right,  as  a  description  of  the  place, 
to  refer  to  the  Altmore  stream.  It  is  their  duty  to 
give  a  description  of  the  place  where  the  weirs  are 
situated,  and  in  that  view  they  were  right 


Abkjks  v.  Brdnton.-— Jan.  24,  April  19,  20. 

Trespass  on  dwelling-house — Bill  of  sale— Authority 

to  enter  and  seize — Agent. 
By  a  bill  of  sale  of  furniture  in  a  dwelling-house  power 


was  given  to  the  grantees  and  their  agent  or  agents* 
in  a  certain  event,  at  any  time  or  times  thereafter  to 
enter  in  and  upon  the  dwelling-house  and  seize  and 
sell  the  furniture.  The  event  having  happened,  the 
grantee's  agent  came  to  the  dwelling-house  and  de- 
manded admittance  by  the  hall- door,  and  this  having 
been  refused,  he  effected  an  entrance  by  opening  a 
window,  and  then  made  a  seizure.  Held,  that  this 
entry  was  illegal  and  not  justified  by  the  power  of 
entry  contained  in  the  bill  of  sale,  the  agent  not 
having  disclosed  his  authority  or  stated  the  purpose 
for  which  he  demanded  admittance. 
A  bill  of  sale  gave  a  power  of  entry  on  a  dwelling' 
house  to  two  grantees,  A  and  B,  "  or  their  agent  or 
agents."  Quare,  would  this  authorize  an  entry  by 
an  agent  appointed  by  A  alone  "  on  behalf  of  him* 
self  and  B.» 

Demurrer.— The  summons  and  plaint  complained 
that  the  defendants  William  Brunton  and  Thomas 
Studley  broke  and  entered  the  dwelling  house  of  the 
plaintiff,  No  73  Lower  Gardiner-street,  in  the  city 
of  Dublin,  and  remained  therein  for  a  long  space  of 
time,  and  broke  open  the  door  and  windows  thereof, 
whereby  the  plaintiff  was  greatly  disturbed  and  an- 
noyed,  and  prevented  from  carrying  on  his  bnsiness, 
and  had  sustained  damages  to  the  extent  of  £200. 

To  this  the  defendant  William   Brunton  pleaded, 
thirdly,  to  so  much  of  the  supposed  trespasses  in  tbe 
plaint  mentioned,  as  complained  that  the  defendant 
broke  and  entered  the  dwelling  house  of  the  plaintiff, 
and  remained  therein  for  a  long  space  of  time,  and 
made  a   great  noise   and  disturbance  therein,  and 
broke  open  one  door  and  one  window  thereof, — that 
before  the  committing  of  the  alleged  trespasses,  the 
plaintiff  being  possessed  of  the  dwelling  house  in  the 
summons  and  plaint  mentioned,  and  of  certain  goods 
and  chattels,  furniture  and  effects  therein,  by  a  deed 
bearing  date,  to  wit,  the   18th  day  of  April,  1865, 
and  duty  registered  pursuant  to  the  statute  in  that 
behalf,  assigned  to  tbe  defendant,  William  Brunton, 
and  one  James  Forbes,  all  the  said  goods,  chattels, 
furniture  and  effects  as  specified  in  the  schedule  to 
tbe  said  deed  annexed,  to   secure  the  said  William 
Brunton  and  James  Forbes  a  certain  debt  due  from 
the  plaintiff  to  the  defendant,  William  Brunton,  and 
tbe  said  James  Forbes,  together  with  interest  thereon, 
and  certain  costs  therein  mentioned ;  and  it  was  by 
the  said  deed  among  other  things  agreed  between  the 
plaiutiff  and  the  defendant,  William  Brunton,  and  the 
said  James  Forbes,  that  if  default  should  be  made 
by  the  plaintiff  in  payment  of  any  of  the  monthly 
instalments  thereby  agreed  to  be  paid  the  plaintiff  on 
foot   of  said  debt,  interest  and  costs,    it  should  be 
lawful   for  the   said  William   Brunton   and  James 
Forbes,  or  their  agent  or  agents,  at  any  time  or 
times  thereafter  whilst  any  money  should  remain  doe 
on  the  said  security,  to  enter  in  and  upon  the  said 
dwelling  house  in  plaint  mentioned,  or  any  dweling 
house  messuage,  or  tenement  for  the  time  being  oc- 
cupied by  the  said  plaintiff;  in  which  any  of  the  said 
goods  and  chattels   so  assigned  should  be,  and  to 
seize,  and  take  and  keep  possession  by  his  or  their 
servant  or  servants  of  the  same  or  any  part  thereof^ 
either  upon  the  said  premises  or  elsewhere,  at  his  or 
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their  election,  and  immediately  on  entering  into  and 
taking  such  possession  as  aforesaid,  or  at  any  time  or 
times  thereafter,  at  his  or  their  discretion,  without 
any  farther  consent  on  the  part  of  the  plaintiff  to 
sell  and  dispose  of  the  said  goods  and  chattels  so 
thereby  assigned,  or  any  part  thereof  upon  said  pre- 
mises or  elsewhere  at  his  or  their  election,  by  public 
anction  or  private  contract,  and  in  each  manner  as  he 
or  they  should  think  fit;  and  the  defendant,  William 
Brnnton,  averred  that  before  and  at  the  said  time 
when  and  soforth,  he  the  plaintiff  did  make  de- 
fault in  the  payment  of  one  of  the  said  instalments 
as  provided  for  by  the  said  deed,  and  therefore  and 
whilst  said  default  so  continued  the  defendant,  Wil- 
liam Brnnton,  on  behalf  of  himself  and  the  said 
James  Forbes,  instructed  the  defendant,  Thomas 
Studley,  as  and  being  their  servant,  by  virtue  of  the 
authority  contained  in  the  said  deed,  and  whilst 
moneys  still  remained  due  on  foot  of  said  security, 
and  whilst  such  default  existed  in  the  payment 
thereof  as  provided  by  the  said  deed,  the  said  furni- 
ture, goods,  and  chattels  so  assigned  by  said  deed 
being  then  in  and  upon  said  dwelling  house,  to  enter 
into  and  upon  the  said  dwelling  house,  and  to  seize 
and  take  and  keep  possession  of  same  upon  the  said 
premises  for  and  on  befalf  of  him  the  said  William 
Brnnton  and  the  said  James  Forbes,  and  to  sell  said 
goods  and  chattels  on  said  premises  by  auction  in 
manner  provided  for  by  said  deed ;  and  the  said  de- 
fendant, William  Brnnton,  averred  that  under  and 
by  virtue  cf  such  authority,  and  as  and  being  agent 
of  the  said  defendant  and  the  said  James  Forbes,  the 
defendant,  Thomas  Studley  did  therefore  proceed  to 
the  said  dwelling  house  for  the  purpose  of  obeying 
said  order  so  given  to  him  by  defendant,  William 
Brnnton;  and  he  the  said  Thomas  Stndley  as  such 
agent  as  aforesaid  knocked  at  the  hall-door  of  the 
said  dwelling  house,  the  same  being  then  securely 
fastened  and  closed  from  the  inside;  and  said  Thomas 
Studley  then  and  there  demanded  to  be  admitted,  and 
he  the  plaintiff  who  was  then  within  the  said  house, 
and  heard  the  said  Thomas  Studley  then  demand  to 
be  admitted,  refused  to  admit  him  the  said  Thomas 
Studley  to  said  house,  and  still  kept  said  hall-door 
securely  closed  against  him;  whereupon,  and  there 
being  no  other  door  accessible  to  said  Thomas  Studley 
for  the  purpose  of  so  entering  said  dwelling  house 
for  the  purpose  aforesaid,  and  he,  the  plaintiff,  having 
still  continued  to  refuse  to  allow  said  Thomas  Studley 
to  enter  said  house,  he  the  said  Thomas  Studley  as 
the  agent  of  him  the  said  William  Brnnton  and 
James  'Forbes,  and  in  their  bebalf,  in  a  peaceable 
manner,  and  from  the  outside  of  said  house,  gently 
raised  the  parlour  window  of  the  said  house,  and 
having  done  so,  he  the  said  Thomas  Studley  entered 
said  house  through  said  parlour  window,  there  being 
then  in  said  parlour  a  portion  of  the  goods  so  assigned 
by  plaintiff  to  the  defendant,  William  Brnnton  and 
the  said  James  Forbes,  under  said  deed  as  aforesaid ; 
and  he  the  said  Thomas  Studley,  thereupon,  seised 
said  goods  so  then  being  in  said  room ;  and  the  said 
defendant  averred  that  the  plaintiff  locked  and  kept 
locked  and  fastened  the  door  of  said  parlour  leading 
from  the  same  into  the  hall  of  said  house  which  com- 
municated with  the  other  apartments  in  said  house, 


wherein  there  were  then  contained  divers  other  articles 
of  said  goods  and  chattels  so  assigned  by  said  deed; 
and  the  said  Thomas  Studley  being  so  locked  in  said 
parlour  demanded  of  the  plaiutiff  to  unlock  said  parlour 
door,  and  to  suffer  him  the  said  Thomas  Studley  to 
pass  through  same  into  said  hall,  bo  as  to  enable  bin* 
the  said  Thomas  Studley  to  complete  said  seizure  as 
aforesaid,  and  he  the  plaintiff  having  declined  to  open 
said  door,  and  same  being  still  fastened  by  the  lock 
thereof,  and  there  being  no  other  way  in  which  said 
Thomas  Studley  could  gain  access  from  said  room  to* 
said  other  rooms  in  said  house,  he  the  said  Thomas 
Studley,  so  acting  as  aforesaid,  peaceably  and  gently 
broke  open  said  door,  and  passed  through  same  into 
said  other  parts  of  said  dwelling  house  wherein  there 
were  certain  divers  other  portions  of  said  goods  and 
chattels  so  assigned  by  said  deed;  and  he  the  said 
Thomas  Studley  seized  said  other  goods  and  chattels 
then  being  in  said  dwelling  house  and  so  assigned  by 
said  deed;  and  he  the  said  Thomas  Studley,  thereupon,, 
continued  to  remain  in  and  upon  said  dwelling  house 
in  possession  of  said  goods  and  chattels  so  seized  by 
him  as  aforesaid ;  and  the  said  defendant  averred  that 
within  a  reasonable  time  after  said  entry  into  said 
house  and  said  seizure  of  said  goods,  he  the  defen- 
dant caused  said  goods  to  be  sold  by  public  auction 
upon  said  premises  in  manner  provided  for  by  said 
deed,  and  same  were  thereupon  and  within  a  rea- 
sonable time  after  such  sale  removed  from  said  house; 
and  he  the  defendant  and  said  Thomas  Studley,  there- 
upon, at  once  quitted  said  bouse;  and  the  defendant 
averred  that  in  so  effecting  an  entrance  into  said 
house,  and  from  said  parlonr  to  the  other  parts  of 
said  house,  no  more  force  or  injury  was  done  to  said 
window  or  door  or  house  than  was  necessary  for  such 
purpose;  and  he  the  defendant  or  said  Studley  did 
not  remain  in  said  house  longer  than  was  necessary 
for  the  purpose  of  doing  the  acts  in  this  defence  jus* 
tified,  and  did  not  while  in  said  house  make  more  noise  or 
disturbance  than  was  actually  necessary  or  consequent 
npon  the  doing  of  the  acts  in  this  defence  justified 
and  in  said  plaint  complained  of,  and  which  were  the 
said  supposed  trespasses  in  the  introductory  part  of 
this  defence  mentioned  and  in  said  plaint  complained 
o£ 

To  this  third  defence  of  the  defendant  William 
Brunton  the  plaintiff  demurred,  saying  that  the  same 
did  not  disclose  sufficient  ground  of  defence  to  the 
action,  because,  whilst  it  purported  to  justify  the 
trespasses  complained  o£  it  admitted  an  unlawful 
breaking  and  entry  of  the  plaintiff's  house;  and  also 
because  the  said  deed  of  the  18th  April,  1865,  or 
the  authority  therein  contained  and  relied  on  by  the 
said  defendant  did  not  authorise  or  justify  the  acts 
committed  by  the  defendant  as  alleged  in  his  defence; 
and  also  because  the  said  defeuce  purported  to  justify 
all  such  amount  of  force  and  injury  as  was  or  might 
be  necessary  for  the  purpose  of  violently  forcing  am 
entry  into  and  through  the  dwelling  house  of  the 
plaintiff  under  the  authority  or  presumed  authority  of 
the  said  deed;  and  also  because  the  said  defence  did 
not  state  any  matter  amounting  to  a  legal  justifica- 
tion of  the  trespasses  complained  of  in  the  writ  of 
summons  and  plaint,  and  was  in  various  other  ways 
insufficient  in  substance. 
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P.  F.  White  for  the  plaintiff  in  support  of  the  de- 
mnrrer. — There  is  no  averment  in  the  defence  that 
the  bailiff  when  he  came  to  the  house  informed  the 
plaintiff  of  the  cause  on  which  he  came,  or  the 
authority  which  he  came  to  exercise.  The  defence 
contains  a  clear  admission  of  an  illegal  entry  and  a 
breaking  with  force  and  injury.  What  the  defence 
alleges  would  support  an  indictment  for  burglary. 
Unless  there  is  something  in  the  bill  of  sale  to  give  a 
legal  character  to  what  was  done  by  Studley,  he  did 
commit  what  we  charge  in  the  summons  and  plaint. 
Wood  v.  Leadbitter  (13  M.  6  W.  810  will  be 
■died  on  the  other  side,  but  that  class  of  cases 
has  nothing  to  do  with  the  case  before  the  Court. 
So  with  Wood  v.  Manley  (11  Ad.  &  Ell.  34). 
For  anything  appearing  on  the  defence  Studley 
was  an  utter  stranger  to  Arkins.  Consistently  with 
the  defence  he  might  hare  come  to  the  house  in 
the  middle  of  the  night.  Wood  v.  Manlty  is  not  an 
Authority  against  the  demurrer  here.  The  person 
who  entered  there  made  a  formal  and  specific  demand 
which  was  refused.  This  is  simply  a  case  of  breaking 
into  a  dwelling  house.  The  law  as  to  entries  by  land- 
lords is  laid  down  in  Brown  v.  Olenn  (16  Q.  B.  254). 
With  reference  to  entries  made  by  sheriffs,  see  Se- 
maynfs  case  (1  Sm.  L.  C.  85).  It  is  to  be  presumed 
that  if  the  plaintiff  knew  who  was  coming  he  would 
have  obeyed  the  law.  The  fourth  and  fifth  resolutions  in 
Semaynfs  case  are  important  So  too  the  case  of 
Burddt  v.  Abbott  (14  East.  1);  especially  the  judg- 
ment of  Lord  Ellenborough,  at  pp.  154  and  following. 
Ancaster  v.  Milling  (2  Dowl.  &  RyL  714);  Launock 
v.  Brown  (2  B.  <&  Aid.  592).  Where  a  party  co- 
venants to  pay  money  "immediately  on  demand,"  the 
word  "  immediately  "  must  receive  a  reasonable  con- 
traction, so  as  to  allow  the  debtor  time  to  procure 
the  money;  and  if  the  demand  is  not  made  by  the 
creditor  himself;  to  inquire  into  the  authority  of  the 
person  making  it  to  receive  the  money. — Jones  v. 
Wilson  (4  Best  &  Sm.  442).  [Fitzgerald,  B.~ 
This  point  is  also  open  to  you  that  the  authority  on 
the  face  of  the  deed  is  to  Brunton  and  Forbes  to  ap- 
point an  agent,  and  that  here  it  appears  that  the 
agent  was  appointed  by  Brunton  only.] 

James  Wilson  and  'Sidney,  Q  C.  for  the  defendant 

to  support  the  pleading This  is  the  case  of  a 

licensee.  A  licensee  has  greater  rights  than  a  sheriff 
executing  a  writ.  —  Wood  v.  Leadbitter.  A  sheriff  is 
bound  to  perform  his  duty  in  a  particular  way.  The 
defendant  here  had  liberty  to  enter  at  any  time  or 
times.  In  Wood  v.  Leadbitter,  Alderson,  B.  re- 
views the  authorities,  and  recognizes  Wood  v. 
Manley.  In  Williams  v.  Morris  (8  M.  &  W.  488) 
the  absence  of  the  express  agreement  which  we  have 
here  was  the  ground  on  which  the  motion  for  a  new 
trial  was  refused,  so  that  that  case  is  impliedly  an 
authority  in  our  favour.  By  bill  of  sale  the  goods 
were  ours,  and  we  had  a  right  to  enter  the  plaintiff's 
house  to  take  them.— Pafrich  v.  Colerick  (3  M.  6 
W.  483);  Harvey  v.  Brydges  (14  M.  &  W.  437). 
A  freeholder  may  commit  a  breach  of  the  peace  to 
get  into  possession  of  his  own  freehold;  that  is, 
though  he  is  responsible  criminally  to  the  public,  he 
is  not  so  to  the  party.  Most  of  the  cases  on  the 
other  side  are  clearly  distinguishable  from  this.   Brun- 


ton and  Forbes  were  in  the  position  of  joint  tenants, 
and  one  joint  tenant  can  appoint  a  bailiff  on  behalf 
of  himself  and  the  others. 

Pallest  Q.C.  replied. — It  must  be  remembered  that 
this  was  a  trespass  to  a  dwelling  house,  which  is  very 
different  from  the  case  of  a  trespass  upon  land.  A 
license  to  enter  a  dwelling  house  does  not  authorise  a 
breaking. — Rogers  v.  Spence  (13  M.  &  W.  581). 
The  law  gives  its  protection  to  a  man's  dwell- 
ing house  as  part  of  the  protection  thrown  round 
the  person  of  the  man  himself.  A  breaking  is  only 
justified  in  the  case  of  the  execution  of  the  King's 
writ,  by  the  sheriff,  and  then  only  after  request.  No 
man  can  be  called  upon  to  open  his  house  to  any  per- 
son without  being  made  acquainted  with  the  reason 
why  he  should  open  it  to  him.  This  is  not  a  case  of 
joint  tenancy.  We  are  not  dealing  here  with  an  estate 
iu  land,  nor  with  the  case  of  tenants  in  common  of 
personal  property;  it  is  simply  a  power  to  enter 
granted  to  two,  and  can  it  be  said  that  such  a  power 
without  an  estate,  can  be  executed  by  one?  Every 
authority  must  be  most  strictly  pursued.— Comyn, 
Digest,  I.  774. 

Lefboy,  C.J. — We  are  all  of  opinion  that  the  party 
has  not  shown  authority  to  justify  his  entry  the  way 
he  exercised  the  authority  or  power  that  he  claimed 
upon  any  of  the  facts  disclosed  by  him.  He  has  not 
shown  an  authority  to  break  and  enter  the  house, 
which  he  would  be  bound  to  show  to  support  his  case 
as  stated  on  the  pleading.  Although  there  may  not 
nave  been  as  perfect  and  full  a  specification  on  the 
record  of  the  authority  that  was  given,  everything 
must  be  intended  necessary  to  give  a  reasonable  con- 
struction to  the  contract  between  the  parties.  I  have 
stated  in  the  course  of  the  case  the  amount  of  what  I 
could  say  now  upon  it,  save  only  that  I  could  not  go 
through  the  long  authorities  that  were  necessary  to 
explain  the  principle  on  which  I  decide,  but  the  rea- 
son which  I  gave  in  the  course  of  the  case  still  strikes 
me  as  sufficient  to  authorise  the  judgment  on  my  part, 
to  which  I  adhere. 

O'Brien,  J When  the  case  was  argued  last  term, 

1  had  a  strong  impression  as  the  Court  has  now  de- 
cided, but  it  stood  over  because  the  point  was  that 
Studley  was  unknown  to  the  plaintiff.  It  was  only 
in  the  progress  of  the  argument  that  the  point  was 
raised.  I  am  glad  it  stood  over,  because  it  has  been 
argued  with  great  ability  on  both  sides.  The  point 
suggested  by  my  brother  Fitzgerald — namely,  that  the 
bill  of  sale  only  authorised  an  appointment  by  two, 
that  alone  would  thaow  great  difficulty  in  the  way  of 
the  defendant  here.  But  independently  of  that,  and 
taking  the  ground  relied  upon  in  the  former  argu- 
ment, that  if  the  act  was  authorised  at  all,  it  was  only 
authorised  after  a  demand  made  for  admittance  ac- 
companied with  a  statement  of  the  purpose  for  which 
the  person  came,  and  of  the  authority  with  which  he 
was  clothed,  we  are  told  that  this  case  is  distin- 
guishable, because  this  is  a  case  of  express  contract, 
and  not  of  an  authority  given  by  law.  But  what  is 
the  authority?  It  is  one  to  enter;  and  is  it  not  rea- 
sonable in  considering  whether  a  certain  act  is  justified 
by  that  authority  to  see  what  is  the  law  laid  down  in 
cases  of  custom  and  contract  and  legal  authority.  It 
is  a  legitimate  mode  of  construing  what  acts  the  party 
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was  entitled  to  do  under  this  bill  of  sale  to.  see  what 
similar  authorities  in  other  cases  have  authorised. 
Certainly  the  cases  show  that  this  act  would  not  have 
been  authorised  by  a  sheriff  in  the  execution  of  a  writ. 
The  distinction  between  this  case  and  Wood  v.  Man- 
ley  was  lost  sight  of  by  the  defendant — namely,  that 
one  was  a  case  of  entry  on  a  field,  and  the  other  of 
entry  on  a  dwelling-house;  and  the  proposition  con- 
tended for  most  be,  that  under  this  power  a  stranger, 
as  the  person  here,  would  be  entitled  to  come  at  any 
hour  of  the  night,  and  effect  an  entry.     It  was  upon 
that  very  ground  that  that  it  was  resolved  in  So- 
mayne's  case  that  it  is  not  lawful  for  the  sheriff  (on 
request  made  and  denial)  at  the  suit  of  a  common  per- 
son, to  break  the  defendant's  house,  because  the  pro- 
position would  go  the  length  that  men's  bouses  might 
be  broken  in  the  night  as  well  as  in  the  day;  and  for 
that  reason  the  proposition  was  not  affirmed     As  to 
the  case  of  Ancaster  v.  Milling,  it  says  first  that  under 
a  power  to  enter,  the  raising  of  a  window  was  a 
breaking  not  authorised,  though  there  the  house  was 
empty,  and  the  party  could  not  get  the  key.   It  is  not 
necessary  to  go  so  far  as  that,  but  here,  even  if  the 
opening  of  the  window  would  be  authorised  after  de- 
maud  at  the  hall-door,  that  demand  was  not  made 
here.   It  is  necessary  to  shew  that  a  previous  demand 
was  made  by  an  authorised  person,  and  that  the  au- 
thority was  kuown  by  the  party,  and  that  he  had  a 
reasonable  opportunity  of  seeing  it.     That  is  the  case 
in  Best  and  Smith.  Here  there  was  merely  a  demand 
of  entry  and  a  refusal  to  admit,  and  then  a  breaking. 
Fitzgerald,  J. — I  concur  with  the  decision  of  the 
Court.    I  do  not  offer  any  opinion  upon  two  points — 
namely,    whether  the  appointment  of  Studley    as 
agent  by  Brunton  alone  was  a  sufficient  one,  and  se- 
condly, whether  the  position  of  the  defendants  here 
acting  under  a  contract  stands  on  higher  ground  than 
that  of  a  sheriff  executing  a  writ,  or  an  officer  of  jus- 
tice or  a  landlord  making  a  distress.     It  seems  to  me 
clear  that  if  Studley  was  justifying  under  this  license 
as  the  agent  of  Brunton  and  Forbes,  the  license  is  to  be 
reasonably  construed,  and  it  did  not  justify  a  breaking 
into  the  house  without  his  showing  or  having  disclosed 
bis  authority,  and  demanded  access  to  the  goods  by 
the  ordinary  way,  and  being  refused.  Without  showing 
this  I  think  he  was  not  justified  in  breaking,  and  on 
these  grounds  I  think  the  plaintiff  is  entitled  to  our 
judgment. 

Demurrer  allowed. 


Court  of  Common  IHtas 

Reported  by  J.  Ftold  Jobntton,  E»q..  Barrbtor-aULaw. 

[Coram  Mohahan,  C.  J.,  Kkoqh,  and  O'Hagan,  JJ.] 

Schribeb  v.  Brunkrr.— May. 

Demurrer — Slander. 

In  an  action  for  slander,  one  of  the  counts  in  the 
summons  and  plaint  complained  that  the  plaintiff 


being  a  jeweller,  4*o,  and  the  defendant  being 
a  jeweller,  &c,  the  defendant  spoke  of  the  plain- 
tiff in  relation  to  his  trade  and  business  the 
words  following — *'  These  (meaning  thereby  certain 
clocks,  watches,  articles  of  jewellery,  and  gold  and 
silver  plate  oj  the  defendant  tlien  exhibited  by  him 
for  sale  in  the  way  of  his  said  trade  and  business) 
are  genuine  good goods,  not like  them  over  there  ( mean- 
ing thereby  certain  desks,  watches,  articles  of  jewel- 
lery, and  gold  and  silver  plate  of  the  plaintiff  then  ex- 
hibited by  him  for  sale  in  the  way  of  his  said  trade 
and  business),  they  (meaning  thereby  the  scud  clocks, 
watches,  articles  of  jewellery,  and  gold  and  silver 
plate  oj  the  plaintiff)  are  only  composition,  and  no 
goody  No  special  damage  was  alleged.  Held, 
upon  demurrer  by  the  defendant,  that  these  words 
were  actionable  per  ae. 

The  fourth  count  of  the  summons  and  plaint  com- 
plained that  before  and  at  the  time  of  the  committing 
by  the  defendant  of  the  grievances  herein-after  men- 
tioned the  plaintiff  carried  on  the  trade  and  business 
of  a  jeweller,  dock  and  watchmaker,  and»goId  and 
silversmith,  and  the  defendant  carried  on  the  trade 
and  business  of  a  jeweller,  gold  and  silversmith,  and 
a  vendor  of  clocks  and  watches;  and  the  defendant 
falsely  and  maliciously  spoke  and  published  of  the 
plaintiff  in  relation  to  his  said  trade  and  business,  and 
the  carrying  on  and  conducting  thereof  by  him  the 
words  following,  that  is  to  say — "  These  (meaning 
thereby  certain  clocks,  watches,  articles  of  jewellery, 
and  gold  and  silver  plate  of  the  defendant  then  exhi- 
bited by  him  for  sale  in  the  way  of  his  said  trade  and 
business)  are  genuine  good  goods,  not  like  them  over 
there  (meaning  thereby  certain  clocks,  watches,  articles 
of  jewellery,  and  gold  and  silver  plate  of  the  plaintiff 
then  exhibited  by  him  for  sale  in  the  way  of  his  said 
trade  and  business),  they  (meaning  thereby  the  said 
clocks,  watches,  articles  of  jewellery,  and  gold  and 
silver  plate  of  the  plaintiff)  are  only  composition,  and 
no  good,"  whereby  the  plaintiff  was  injured  in  his 
credit  and  reputation  as  a  jeweller,  clock  and  watch- 
maker, and  gold  and  silversmith,  to  the  plaintiff's 
damage  of  £5,000. 

To  this  count  the  defendant  demurred,  on  the  grounds 
that  the  defamatory  words  therein  complained  of  were 
alleged  to  have  been  spoken  in  reference  to  certain  goods 
of  the  plaintiff  specified  in  said  paragraph,  and  were  not 
alleged  to  have  been  spoken  by  way  of  slander  of  the 
plaintiff's  title  to  said  goods,  and  no  special  damage 
was  alleged  to  have  been  incurred  by  the  plaintiff, 
and  because  it  was  not  alleged  or  shown  by  said  para- 
graph that  the  said  defamatory  words  therein  com- 
plained of  imputed  to  the  plaintiff  that  be  was  in  the 
habit  as  a  trader  of  selling  goods  which  were  bad, 
and  not  genuine. 

&.  Walker  (with  him  Sidney,  Q-C.)  in  support  of  the 
demurrer.— If  a  person  walked  into  a  jeweller's  shop, 
and  showed  his  watch  to  the  owner  of  it,  and  the 
jeweller  said  to  him,  *(  This  watch  is  composition,  and 
no  good — where  did  you  get  it?"  and  the  person  re- 
plied, mentioning  the  name  of  a  particular  watch- 
maker, that  watchmaker  could  not  maintain  an  action 
for  the  words.  The  present  action  being  for  oral 
slander,  the  words  cannot  be  prejudicial  to  the  plain- 
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tiff  unless  spoken  of  him  in  relation  to  his  trade.  It 
would  be  actionable  to  say,  "  Schriber  cannot  make  a 
good  watch,"  or  "  Schriber  has  not  a  good  watch  in 
his  shop,'9  bat  it  is  not  actionable  to  say,  "  That  watch 
of  Schriber'a  is  no  good." — 1  Starkie  on  Slander, 
141);  Ireland  v.  Lockwood  (Cro.  Chas.,  570); 
Evans  v.  Harlow  (5  Q.  B.  624).  Ingram  v.  Law- 
son  (6  Bingh.  N.  C.  212)  may  be  distinguished  from 
this  case.  It  was  an  action  for  libel.  The  words 
were  a  disparagement  of  the  plaintiff  in  society.  In 
Young  v.  Macrae  (3  Best  &  Smith,  268),  Cockbuni, 
C.  J.,  asks,  "  In  order  to  be  actionable,  must  not  the 
disparagement  be  of  a  man's  character."  Fraud  can- 
not be  said  to  be  imputed  here. 

Dowse,  Q.C.,  and  Curtis,  for  the  plaintiff. — These 
words  are,  by  necessary  intendment,  a  slander  cf  the 
man  himself  in  his  trade.  The  Court  will  not  be 
astute  to  see  how  they  cannot  be  disparaging.  To 
say  of  a  man  "  he  sold  a  copper  chain  for  a  gold  one," 
would  be  actionable.  "  Gold  and  silver  plate  "  has  a 
Parliamentary  meaniug.  .  A  licence  to  sell  it  is  re- 
quired. "  Jeweller's  gold  "  is  a  different  thing  from 
4C  gold  and  silver  plate." — Bacon's  Ab.,  vol,  7,  tit. 
Slander,  p.  269;  Heriot  v.  Stuart  (I  Espinasse,  437) ; 
Tabart  v.  Tipper  (1  Campb.  350);  Cooke  on  Defama- 
tion, 20).  \Monahan,  C.  J— The  question  really  is, 
is  this  not  an  imputation  on  the  plaintiff  himself?] 

Sidney,  Q.C.,  in  reply. — The  words  do  not  apply 
to  every  one  of  the  articles.  A  demurrer  would  test 
this,  and  show  that  the  words  are  divisible. 

Monahan,  C.  J We  must  overrule  this  demurrer 

on  the  ground  that  this  is  a  slander  on  the  man 
himself. 

Judgment  jor  the  plaintiff. 


Fitzgerald  v.  Campbell.— -May. 

Setting  aside  defences — Plea  of  privileged  communi- 
cation— Grounds  of  belief. 

Where  a  plea  of  privileged  communication  to  an  ac- 
tion for  libel  contained  an  averment  that  the  defen- 
dant had  just  and  reasonable  grounds  for  believing 
the  charges  against  the  plaintiff  contained  in  the 
libel  to  be  true,  the  Court,  upon  motion  by  the  plain- 
tiff, directed  that  the  plea  should  be  amended  by 
either  omitting  the  averment  altogether,  or  setting 
forth  what  were  the  grounds  of  belief. 

Tax  first  count  of  the  summons  and  plaint  complained 
that  the  defendant,  being  the  owner  of  a  certain  ship 
or  vessel,  to  wit,  a  ship  or  vessel  called  the  "  Maria," 
employed  the  pla!ntiff  as  master  and  commander  of 
the  said  ship  or  vessel,  and  as  such  master  and  com- 
mander to  go  and  proceed  in  said  ship  on  certain  voy- 
ages, to  wit,  from  Liverpool  in  England  to  the  port 
of  Cette  in  the  empire  of  France,  and  from  thence  to 
the  port  of  Marseilles  in  said  empire  of  France,  and 
from  thence  to  the  port  of  Falmouth  in  England,  that 
he  did  go  and  proceed  on  said  voyages  as  such  master 
and  commander,  yet  the  defendant  falsely  and  mali- 


ciously, and  without  reasonable  or  probable  cause, 
charged  the  plaintiff  before  the  Board  of  Trade  with 
having  been,  while  master  and  commander  of  said 
ship  or  vessel,  in  a  state  of  intoxication  on  the  said 
voyages,  and  upon  such  charge  procured  the  Board  of 
Trade  to  hare  said  charge  to  be  heard  before  the  Dub- 
lin Local  Marine  Board,  who,  having  heard  said  charge, 
dismissed  the  same;  and  by  reason  of  the  premi  es 
the  plaintiff  hata  been  injured  in  his  reputation,  and 
suffered  pain  of  mind,  and  was  prevented  from  attend- 
ing to  his  business,  and  prevented  from  procur- 
ing employment  as  a  master  or  commander  of  a  ship 
or  vessel,  or  other  employment  as  a  mariner,  and  has 
incurred  expense  in  defending  himself  from  said 
charge. 

The  second  count  complained  that  the  defendant, 
being  owner  of  said  ship  or  vessel  in  first  count  men- 
tioned, and  the  plaintiff  being  master  and  commander 
of  said  ship  or  vessel,  as  in  said  count  also  mentioned, 
and  carrying  on  the  business  of  master  and  com- 
mander, the  defendant  falsely  and  maliciously  wrote 
and  published  of  the  plaintiff,  and  of  and  concerning 
him  in  the  way  of  his  said  business  and  occupation, 
the  words  following,  that  iafto  say — 

••  6  &  7  Great  Brunswick-street, 
"  Dublin,  26th  Jan.  1866. 

"Captain  Fitzgerald's  (meaning  the  plaintiff's) 
certificate,  No.  3,068,  late  master  of  the  brigantine 
Maria,  of  Liverpool  (meaning  the  ship  or  vessel  Ma- 
ria, of  which  the  defendant  was  owner),  now  residing 
at  Sir  John  Bogerson's  Quay,  Dublin. 

"  Sir  (meaning  the  Secretary  of  the  Board  of  Trade) 
I  (meaning  the  defendant)  beg  to  draw  your  attention 
to  the  following  conduct  on  the  part  of  above  (mean- 
ing the  plaintiff),  and  to  ask  you  for  an  inquiry  re- 
specting same — 1.  For  chartering  the  vessel  (mean- 
ing said  ship  or  vessel  Maria)  in  August  last  against 
my  orders.  2.  For  entering  into  law  proceedings  in 
a  foreign  port  (Cette),  (meaning  the  port  of  Cette  in 
France)  without  my  orders,  and  thereby  incurring 
expense  (meaning  thereby  that  the  plaintiff  had  taken 
legal  proceedings  whilst  at  the  port  of  Cette  without 
defendant's  orders,  and  had  thereby  caused  to  the  de- 
fendant improper  expense).  3.  For  neglect  of  duty 
whilst  loading  at  Marseilles,  and  for  leaving  that  port 
without  communicating  with  me,  also  for  leaving  pri- 
vate bills  unpaid;  this  last  item  however  is  given  only 
on  hearsay.  4.  For  putting  into  Gibraltar  10  days 
after  sailing  from  Marseilles,  thereby  incurring  unne- 
cessary expense  to  the  ship,  and  at  same  time  for 
buying  a  quantity  of  gin,  brandy,  tobacco,  figs,  (fee, 
and  pledging  my  credit  for  payment  of  same.  5.  For 
telegraphing  from  Falmouth,  on  his  arrival  there,  thai 
the  vessel  had  arrived  '  all  well,'  whilst  on  the  follow- 
ing day  he  telegraphed  to  me  that  sails  had  been 
blown  away,  cargo  jettisoned,  ship  strained  and  leak- 
ing, &c,  which  statement  was  in  direct  opposition  to 
the  former  one.  6.  For  receiving  £70  odd  in  Cette 
in  October;  £110  in  Marseilles  in  December;  £10 
in  Falmouth  in  January,  and  totally  refusing  to  account 
for  same.  7.  For  detaining  register  of  vessel  in  Fal- 
mouth, and  for  having  at  this  time  in  his  possession, 
without  cause,  the  log  book  and  bills  of  lading  of 
cargo.  8.  for  leaving  the  vessel  in  Falmouth  on 
evening  of  12th  inst.  whilst  blowing  a  gale,  and  not 
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Tetnraiog  to  her  until  the  following  morning.  9.  For 
refusing  to  settle  hU  accounts  for  the  voyages,  and 
for  attempting  to  purloin  (and  succeeding  in  doing  so 
until  arrested  by  a  policeman)  the  charts  and  stores 
belonging  to  the  vessel).  10.  For  general  bad  con- 
duct on  the  voyages,  Liverpool  to  Cette,  thence  to 
Marseilles,  and  home  to  Falmouth.  Trusting  this 
matter  will  have  early  attention, 

"  I  am,  your  obedient  servant, 
i4J.  Shaw  Campbell 
(meaning  the  defendant). 

"  The  Secretary  of  the  Board  of  Trade,  London." 
Whereby  the  plaintiff  was  injured  in  his  reputation  as 
such  master  and  commander,  &c. 

The  defendant  pleaded  to  the  second  count  the  fol- 
lowing plea  of  privileged  communication — And  for  a 
further  defence  to  the  said  second  count  the  defen- 
dant, by  leave  of  the  Court,  says  that  before  and  at 
the  time  of  the  writing  of  the  letter  in  the  said  second 
count  of  the  said  summons  and  plaint  mentioned,  the 
defendant  was  owner  of  a  certain  vessel  called  the 
"  Maria,"  and  that  before  the  writing  of  the  said  let- 
ter the  plaintiff  had  been  employed  by  the  defendant 
as  master  of  his  said  vessel,  and  had  the  charge  and 
management  thereof  as  Inch  master,  and  whilst  he 
was  so  employed  by  defendant,  and  at  the  time  of  the 
writing  of  the  said  letter  the  plaintiff  held  from  the 
said  Board  of  Trade  a  certificate  of  competency  as 
mate,  and  the  defendant  says  that  the  several  charges 
in  the  said  letter  contained  were  made  in  reference  to 
the  conduct  of  the  plaintiff,  while  he  was  such  mas- 
ter, and  had  charge  of  defendant's  said  ve.sel  as 
aforesaid,  and  the  defendant,  before  and  at  the  time 
of  the  writing  of  the  said  letter  in  the  said  second 
count  mentioned,  had  just  and  reasonable  grounds  for 
believing,  and  did  then  bona  fide  believe,  that  the 
several  charges  in  the  said  letter  in  the  said  second 
count  mentioned  were  true  respectively,  and  that  the 
plaintiff  was  guilty  of  such  misconduct  in  respect  of 
the  matters  in  the  said  charges  mentioned  as  rendered 
him  unfit  to  discharge  the  duties  of  master  of  a  ves- 
sel, or  to  hold  such  certificate,  and  the  defendant  says 
that  under  the  circumstances  aforesaid  it  became  and 
was  his  duty  to  bring  the  conduct  of  the  plaintiff  un- 
der the  notice  of  those  having  lawful  power  and  an- 
thority  to  inquire  into  the  matter  of  the  said  charges, 
and  to  adjudicate  on  the  fitness  of  the  plaintiff  to  dis- 
charge the  duties  of  such  master,  or  to  hold  such  cer- 
tificate, and  that  for  the  sole  purpose  of  having  such 
inquiry  instituted,  and  not  otherwise,  the  defendant 
wrote  and  published  the  letter  in  the  said  second  count 
mentioned,  to  the  Secretary  of  the  said  Board  of 
Trade,  the  defendant  then  bona  fide  believing  that 
said  Board  of  Trade  had  such  lawful  power  and  au- 
thority, and  that  it  was  the  duty  of  the  said  Board  to 
make  such  inquiry  as  aforesaid,  and  the  defendant 
wrote  and  published  the  said  letter,  being  a  privileged 
communication,  and  on  a  lawful  occasion,  and  that  he 
wrote  and  published  the  same  in  good  faith,  and 
without  malice,  bona  fide  believing  the  charges  therein 
to  be  respectively  true  in  substance  and  in  fact. 

Hemphill,  Q.C.  (with  him  Coatee)  applied  that  the 
plea  might  be  set  aside  as  embarrassing. — While  the 
libel  contains  several  charges,  the  defendant  does  not 
state  any  of  the  matters  of  fact  on  which  he  grounds 


his  suspicion — the  whole  plea  is  no  more  as  to  that 
than  a  plea  of  the  general  issue.  If  it  be  a  plea  of 
justification  it  should  state  the  facts — Hickinbotham 
v.  Leach  (10  M.  &  W.  361);  O'Brien  v.  Clement 
(16  M.  <fcW.  159);  Dixon  v.  Franks  (7  Ir.  Jur. 
239);  Carr  v.  DuckeU  (5  H.  &  N.  783);  Owens  v. 
Roberte  (6  Ir.  C.  L.  386);  Henneesy  v.  Morgan  (8  Ir. 
C.  L.  App.  69);  Fox  v.  Broderick(S  Ir.  Jur.  N.  S. 
194);  Murphy  v.  Kellett  (13  Ir.  C.  L.  488);  God- 
frey v.  Cross (12  Ir.  C.  L.  333).  [Monahan,  C.J. — 
We  followed  Godfrey  v.  Cross  in  Armstrong  v.  For- 
tescue*  but  it  was  on  the  ground  that  the  defendant  said, 
it  was  from  information  he  received  he  published  the 
libel.  We  thought  he  tied  himself  down  to  that  at 
the  trial.  We  followed  Godfrey  v.  Cross,  but  we 
did  not  decide  that  we  would  hold  so  in  a  case  where 
the  plea  did  not  state  that  the  defendant  had  infor- 
mation. J  HaUoran  v.  Thompson  (14  Ir.  C.  L.  334); 
Buckley  v.  Kieman  (7  Ir.  C  L.  75). 

Purcell,  Q.C.  (with  him  Todd)  contra.— Is  there 
any  difference  between  believing,  and  having  just  and 
reasonable  grounds  for  believing.  This  case  cornea 
within  the  doctrine  of  Murphy  v.  Kellett.  [Monahan, 
C.  J. — Perhaps  we  were  wrong  in  Murphy  v.  KelletL 
O'Hagan,  J. — People  believe  unreasonable  things  bona 
fide*  You  do  not  confine  yourself  to  bona  fides,  but  you 
say  the  defendant  had  reasonable  grounds  for  believing. 
Monahan,  C.  J.  — If  the  existence  of  reasonable 
grounds  be  a  material  averment  in  the  plea,  they  must 
be  set  forth  in  order  to  enab.e  the  Court  to  judge  of 
them.  That  is  the  decision  in  cases  of  arrest.  In  Mur- 
phy v.  Kellett  we  thought  that  did  not  apply,  and 
we  would  be  inclined  to  follow  that  case  till  it  is  over- 
ruled, but  it  is  a  differeut  thing  if  the  plea  states  that 
there  were  grounds.  O'Hagan,  J. — It  may  be  worth 
your  while  to  consider  whether  there  is  not  such  a 
distinction  between  a  plea  to  an  action  for  malicious 
prosecution,  and  a  plea  of  privileged  communication  in 
an  action  for  libel  as  makes  it  neccessary  to  set  out  the 
grounds  in  the  one  case,  and  not  in  the  other.]  Mur- 
phy v.  Kellett  is  an  authority  against  the  plaintiff's 
application.  This  is  not  a  plea  of  justification.  We 
are  not  bound  to  repeat  the  libel.  [Monahan,  G.  J. 
—You  state  you  had  reasonable  grounds,  and  the 
question  is  if  you  must  set  out  what  these  reasonable 
grounds  are.  O'Hagan,  J. — Murphy  v.  Kellett  is  no 
precedent  for  this  plea.  You  will  relieve  yourself 
from  all  difficulty  by  omitting  those  words,  and  you 
will  take  from  the  plaintiff  any  ground  for  objecting.} 

Coatee  in  reply. 

Monahax,  C.  J. — We  must  set  aside  this  plea  un- 
less the  defendant  will  amend  it  either  by  striking  out 
this  averment  altogether,  or  by  setting  forth  what  are 
the  reasonable  grounds  of  belief.  Let  the  defendant 
be  at  liberty  to  amend  the  plea  within  a  week. 

Rule  accordingly, 

*  See  Armstrong  v.  FortStcue,  reported  in  the  present  vol. 
of  the  Irish  Jurist,  p.  12$  • 
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Court  of  <8xtf)tqucr. 

Reported  by  William  A.  Sargent,  Esq.,  Barristerat-  aw 

[Before  the  Lord  Chief  Baron,  Fitzgerald,  B., 
and  Deasy,  B.] 

Greek  v.  Le  Olerc  and  others. — Nov.  16, 23, 1 865 ; 
May,  1866. 

Motion  to  set  aside  judgment — Error  in  Fact — Par- 
liamentary appearance  of  infant — Practice  and 
Process  Act,  1850. 

A  recovered  in  ejectment  against  thirteen  defendants. 
Error,  in  fact,  afterwards  was  assigned,  that  two 
of  the  defendants  were  infants  and  had  appeared 
by  attorney. — Held,  on  motion  to  set  aside  the  judg- 
ment, that  the  proceedings  in  error  must  be  set  aside 
as  null  and  void,  the  assignment  of  error  not  hav- 
ing stated  that  the  other  eleven  defendants  declined 
to  join  in  the  assignment  of  error,  or  that  they  had 
had  an  opportunity  of  electing  whether  they  would 
join  or  not. 

Byrne  (with  him  Dowse,  Q.C.)  for  two  of  the  de- 
fendants, John  Andrew  Le  Clerc  and  Benjamin  Le 
Clerc,  applied  to  the  Court  to  set  aside  a  judgment 
by  default  in  ejectment  for  non-payment  of  rent  ob- 
tained by  plaintiff;  John  Green,  in  the  year  1851,  on 
the  grounds  that  these  two  defendants  were  then  in- 
fants, and  had  appeared  to  take  defence  to  the  action 
by  their  attorney,  and  not  as  the  statute  required  by 
guardian.  Error  in  fact  bad  been  assigned.  Counsel 
relied  on  the  Process  and  Practice  Act,  1850,  s.  JO, 

13  &  14  Vict,  c  18.  12th  General  Role.  Chitty 
Archbold's  Practice,  1,234. — Leonard  v.  Annesky 
(1  Smythe  96). 

Dames  (with  him  M'Donogh,  Q.C.  and  Chatterton, 
Q.C.)  for  plaintiff,  contra. — 1  don't  dispute  the  ques- 
tion that  an  infant  cannot  appoint  an  attorney,  nor 
should  I  contend  that  a  parliamentary  appearance 
was  sufficient  if  this  case  were  the  same  as  Leonard 
v.  Annesley  cited  on  the  other  side,  if,  in  fact,  it 
were  a  personal  action.     But  having  regard  to  13  & 

14  Vict,  c.  18,  s.  10,  which  Act  altered  the  proce- 
dure, I  think  it  will  be  found  that  a  parliamentary 
appearance  in  actions  of  ejectment  is  sufficient,  ss. 
10,  17.  The  Act  did  not  import  into  ejectment  pro- 
cedure  the  former  procedure  in  personal  actions,  which 
still  exists. 

Chatterton,  Q.C.  on  same  side,  cited  Ooodright 
v.  Wright  (1  Strange  25,  32J,  and  referred  to  the 
Act. 

Dowse,  Q.C.  in  reply,  referred  to  the  Act  and  General 
Rule  12,  264.  Plaintiff's  plea  in  joinder  in  error  of 
in  nullo  est  erratum  admits  the  facts.  An  infant  can 
sue  only  by  prochein  ami  :  can  defend  only  by  guar- 
dian duly  appointed  either  by  petition  to  the  Court 
by  himself  or  by  his  adversary.  Before  the  Process 
and  Practice  Act  this  did  not  apply  to  ejectments; 
but  that  Act  placed  ejectments  on  the  same  footing 
aa  personal  actions,  ss.  7,  10*  Furlong,  Landlord 
an  1  Tenant  1,163. — Ivers  v.  Bainbridge  (8  Ir  C.  L 
150j;  Jacques  v.  Cmsar  (2  Wms.  Saund.  71  «> 
l>o  costs  follow  a  reversal  of  judgment  in  this  case? 
Reg.  Gen.  (1853)  201~-Marshall  r.  Jackson  (4  E. 


&  B.  669);  Fisher  v.  Bridges  (4  £.  &  B.  666)  are 
cases  on  the  subject.  If  this  were  error  in  law,  and 
the  Cam.  Scac.  reversed  the  judgment  of  the  Court  be- 
low, the  party  who  got  the  reversal  would  not  be  en* 
titled  to  costs.  If  this  were  error  in  law  it  would  be 
governed  by  those  cases;  but  this  js  error  in  fact, 
before  the  Court  of  Exchequer.  With  respect  to  the 
writ  of  execution,  Jacques  v.  Caesar  is  also  an  autho- 
rity. The  parties  are  almost  precluded  from  a  cross- 
ejectment.  [Pigot,  C.B. — If  the  habere  has  been 
executed  there  can  be  no  cross  ejectment.]     Yes. 

At  the  conclusion  of  the  argument  the  Court  inti- 
mated that  as  this  was  rather  a  novel  motion  they 
would  give  further  time  to  Chatterton,  Q.C.  to  look 
into  the  matter,  and  it  was  ordered  that  the  motion 
should  stand  over. 

Nov.  23. — There  was  a  re-argument  of  this  case 
to-day. 

M'Donogh,  Q.C.  for  plaintiff,  contended  that  the 
Court  ought  to  do  one  of  two  things,  either  quash 
the  proceedings  in  the  writ  of  error  or  else  reverse 
the  judgment  as  against  the  two  minors  only,  and 
not  against  the  other  defendants.  This  ejectment 
hating  been  before  the  Common  Law  Procedure  Act 
the  law  of  that  period  becomes  important.  The  law 
before  the  Common  Law  Procedure  Act  was  as  fol- 
lows:— If  there  were  several  defendants  in  ejectment 
and  they  did  not  all  agree  to  join  in  error,  the  parties 
who  assigned  error  were  obliged  to  issue  a  summons 
and  severance  to  the  other  parties  who  were  then 
severed,  and  the  writ  of  error  went  on,  and  the  per- 
sons bringing  it  were  there  alone  liable  for  costs. — 
Walter  v.  Stoke  (1  Raym.  71).  If  this  course  were 
not  taken  and  error  was  brought  by  one  or  two  de- 
fendants only,  the  other  defendants  not  joining  in 
error,  and  there  being  no  summons  and  severance 
the  proceedings  in  error  were  quashed  by  the  Court. 
Cooper  v.  Ginger  (1  Strange  606);  Frescobaldi  v. 
Kinaston  (2  Strange  783);  Uackett  v.  Hearn  (Ca- 
threw  7);  Knox  v.  Costello  (3  Burr.  1,793);  Beavan 
v.  Turner  (2  Raym.  1,403);  Andrews  v.  Cromwell 
(Cro.  Eliz.  891).  This  scire  facias  ad  audtendum 
errores  alleges  that  there  was  "  manifest  error  ad 
grave  damnum"  of  one  defendant  only,  and  not 
"  ad  grave  damnum  ipsorum"  as  it  should  be;  and 
on  the  authority  of  Cooper  v.  Ginger,  supra,  I  rely 
on  this  irregularity.  Jacques  v.  Ccesar  (2  Wms. 
Saund.  101  f.  g.);  Andrews  v.  Cromwell,  supra,  was 
conversant  with  error  in  law,  and  the  decision  in  that 
case  applies  a  fortiori  to  error  in  fact.  If  the  Court 
think  fit  to  amend  the  writ  of  "  sci.  fa.  ad  andiendum 
errores  "  and  reverse  the  judgment,  I  then  contend 
that  the  judgment  ought  to  be  reversed  only  as  against 
the  two  minors.  In  3  Bacon  Abridg.  K.  Error  105, 
it  is  laid  down  that  there  can  be  no  error  in  eject- 
ment by  an  infant  on  the  ground  of  his  having  ap- 
peared by  attorney — Goodrightv.  Wright  (1  Strange 
32).  Wherever  the  judgment  is  not  an  entire  thing, 
but  affects  only  one  or  two  persons  out  of  several,  it 
may  be  partially  reversed. — Vavasor  v.  Faux  (1 
Wils.  89);  Ratcliffe  v.  Burton  (Cases  temp.  Hard* 
wicke,  128).  The  Court  cannot  reverse  a  judgment 
originally  obtained  against  defendants  who  are  not  now 
before  the  Court.— Green  v.  Waller  (2  Raym.  891). 
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Suppose  an  ejectment  U  brought  for  an  estate  where 
there  is  a  oastle,  an  acre  of  bog  land,  and  other  se- 
parate denominations,  and  one  defendant  appears  for 
each,  and  judgment  is  given  against  the  holder  of  the 
bog  land  and  all  the  other  defendants.  If  he  appears 
afterwards  to  assign  error  on  the  gronnd  that  he  was 
an  infant  and  appeared  by  attorney,  can  it  be  said 
that  the  other  judgment  most  be  reversed  along  with 
that  against  him.  [Fitsgerald,  B. — The  judgments 
there  are  several  and  separate.]  Precisely,  and  that 
Is  nay  argument. — 1  Ferguson,  190;  Bird  v.  Orms 
(Cro.  James  289;  2  Tidd.  1,179);  Lloyd  v.  Pearee 
f  Oro.  James,  424);  Parker  v.  Lawrence  (Hobart 
TO).  The  ecu  fa.  ad  audiendum  erroree  is  wrong, 
because  it  alleges  that  one  defendant  alone  ont  of 
thirteen  brings  error.  The  memorandum  of  error  is 
wrong  for  the  same  reason.  The  assignment  of  error 
is  wrong,  for  it  alleges  that  two  defendants  alone  ont 
of  thirteen  assign  error.  [Pigot,  C.B. — Does  not 
lection  175  of  the  Common  Law  Procedure  Act  ap- 
ply here?]  Even  assuming  that  it  does,  I  contend 
that  my  view  is  correct.  It  mast  appear  on  the  re- 
cord that  the  parties  have  declined  to  join  in  error, 
and  then  the  summons  and  severance  would  have  issued. 
[Pigot,  C.B. — Under  the  present  law  how  can  you 
bring  the  other  defendants  before  the  Court  now  ?] 
In  two  ways,  either  by  suggestion  that  they  have 
declined  to  join  in  error  or  that  they  have  elected  to 
Jem.  [Pigot,  C.B. — That  is  keeping  up  the  old 
summons  and  severance.] 

Dowse,  Q.O.  (with  him  Byrne)  contra,  for  defen- 
dants— I  don't  dispute  the  law  as  laid  down  on  the 
other  side;  I  only  dispute  its  application  to  the  pre- 
sent case,  Common  Law  Procedure  Act  (1853)  as. 
169,  175,  179.  We  are  not  bound  to  show  that 
the  other  defendants  have  declined  to  join  in  error — 
2  Tidd.  1188,  1189.  I  admit  the  general  rule  that  all 
the  defendants  must  join  in  error,  in  order  that  plain- 
tiff may  not  be  harassed  by  several  writs  of  error; 
but  these  are  cases  where  all  have  a  canse  of  error, 
and  the  same  cause;  here  the  case  is  different,  and 
only  two  defendants  (the  minors)  have  any  grounds 
of  error.  The  question  is  if  there  are  eleven  adults 
and  one  infant,  are  the  eleven  adults  who  have  no 
cause  of  error  to  join  in  error  in  the  same  way  as 
twelve  defendants  who  have  all  the  same  cause  of  error? 
1  Rollc.  Abridg.  748. — Laroche  r.  Waeborough  (2 
T.  R.  737).  There  can  be  no  grounds  for  saying 
that  plaintiff  here  might  be  -harassed  by  eeveral  writs 
ef  error — Macnamara  v.  Fisher  (8  T.  R.  382,).  In 
Cooper  v.  Oinger  (I  Str.  106);  Walter  v.  Stoke  f\ 
Bay.  71);  and  Andrews  v.  Cromwell  (t>o.  Eli*.  891), 
it  does  not  appear  that  the  other  defendants  had  not 
grounds  of  error  also,  and  hence  these  cases  come 
under  the  general  rule.  Common  Law  Procedure  Act, 

s.  166 Oliver  r.  Running  (1  Ray.  691);  Higgs  v. 

Evans  (2  Strange  837);  Knox  v.  CosteUo  (3  Burr. 
1,789);  Brewer  v.  Turner  (1  6trange  233).  If  the 
proceedings  in  error  are  bad,  is  there  any  power  of 
amendment? — Common  Law  Procedure  Act,  section 
243. 

Byrne  on  same  side. — I  submit  three  propositions. 
(1)  The  objection  to  the  proceeding  in  error  is  too 
late,  there  having  been  joinder  in  error  and  argument. 
(2).  The  objection  is  not  found  on  the  record,  and 


therefore,  is  not  examinable  before  the  Court  (9). 
There  is  no  ground  at  all  for  the  objection. — Nowel 
y.  Rohe  (6  B  &  C.  736).  With  regard  to  the  second 
point,  Common  Law  Procedure  Act,  sections  175, 
179,  169;  Lnsb,  Practice.  As  to  third  proposition, 
Common  Law  Procedure  Act,  section  166.  The 
Court  is  disabled  from  reversing  a  judgment  at  the 
suit  of  one  who  is  barred  by  the  Statute  of  Limitations. 
Castledine  v.  Monday  (4  B.  A  A.  90).  As  to  the 
amendment,  error  is  declared  by  section  169  of 
Common  Law  Procedure  Act,  to  be  a  continuance  of 
the  old  action ;  and  section  231  gives  the  right  to 
amend  generally. — Beralts  r.  Smith  (Cowp.  425). 
As  to  liberal  construction  of  powers  ef  amendment 
under  the  old  Act;  2  Lush.  Practice,  159*  As  to 
reversal  of  judgment  in  /pas,  Castledine  v,  Monday; 
Beeeher's  case  (8  Oofaa,  58);  Shnpsa*  v.  Ju#ton 
(Ore,  James,  699);  2  Warn.  Smm}.  101  b.  b.,  101 
g.  g.     Tidd's  Practice,  641-542,  $6*. 

M<Donogh,  Q.C  in  vepry^.2  TkWL  1,142.  la 
Ra&diff*  v.  Button  (Cases  temp.  Hardwioke)  It  was 
held  that  there  could  pot  be  any  amendment. 

Cur.  etdtK  nsY, 

May  4,  1866. — The  unanimous  judgment  of  the 
Court  was  delivered  by — 

Fitzgerald,  B. — This  is  a  proceeding  in  error  la 
fact.  [His  lordship  then  briefly  adverted  to  the  facts 
and  proceeded.]  The  defendant  in  error  who  is  the 
heir-at-law  of  the  plaintiff  in  ejectment  has  pleaded 
hi  nuKo  est  erratum,  and  contends  that  the  assign- 
ments of  error  by  two  only  of  the  defendants  in  eject- 
ment who  have  no  authority  to  proceed  alone  is  a 
nullity,  and  therefore,  that  the  error  proceedings 
must  be  quashed.  Andrewe  v.  Lord  OromweU  cited 
in  the  argument  seems  to  be  an  authority  for  holding 
that  previous  to  the  Common  Law  Procedure  Act, 
1859,  such  an  assignment  in  error  would  have  been 
void.  Previous  to  that  Act,  error  was  brought  by 
suing  out  in  Chancery  an  original  writ  directed  to  the 
Court  where  error  was  alleged  to  exist,  and  directing 
that  that  Court  should  examine  the  error,  or  else  the 
record  was  ordered  to  be  removed  to  some  superior 
Court  for  examination.  In  the  former  case  it  was 
called  coram  vobis  or  coram  nobis;  in  the  latter  a 
writ  of  error  generally  or  in  law.  The  writ  was  the 
authority  to  the  Court  in  which  it  was  returnable  to 
examine  the  error,  and  therefore,  it  was  not  capable 
of  amendment  by  the  Court  to  which  it  gave  authority. 
There  is  no  doubt  that  in  the  case  of  a  judgment 
against  several  defendants,  error  must  have  been 
brought  in  the  names  of  all  the  defendants,  unless 
some  of  them  had  died  when  their  deaths  ought  to 
hare  been  mentioned.  When  the  writ  was  obtained 
in  Chancery  it  was  brought  to  the  officer  of  the  Court 
in  which  the  judgment  had  been  given,  and  a  certifi- 
cate of  allowance  of  the  writ  of  error  was  obtained 
from  him  and  served  on  the  opposite  party.  The 
assignment  of  error  was  the  most  important  part  of 
the  error  coram  vobis.  If  the  writ  of  error  was  sued 
out  by  some,  only,  of  the  defendants,  though  brought 
in  the  name  of  all  on  account  of  the  others  declining 
to  join  in  it,  then  what  was  called  summons  and 
severance  took  place  upon  which  those  who  desired  to 
proceed  in  error  were  severed  from  the  others  and 
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proceeded  by  themselves.     Therefore,  previons  to  the 
Common  Law  Procedure  Act,  1863,  it  would  appear 
that  in  a  case  like  the  present  error  most  have  been 
brought  in  the  names  of  all  the  defendants,  other- 
vise  it  would  have  been  quashed,  and  was  not  amend- 
able.    It  would  also   appear  that  there  must  have 
been  summons  and  severance  where  some,  only,  of 
the  defendants  joined  in  error.     In  Andrews  v.  Lord 
CromweU  the  writ  was  in  the  name  of  all,  and  was, 
therefore,  right  in  that  respect;  but  it  was  held  that 
though  the  writ  was  good,  the  assignment  without 
summons  and  severance  was  void.     The  Common 
Law   Procedure  Act,  1853,  section    169   abolished 
writs  of  error,  and  provided  that  a  proceeding  in  error 
shall  be  a  step  in  the  cause  in  which  error  is  alleged. 
Sec.  179,  provides  as  follows:— [His  lordship  here 
read  the  section.]     The  first  proceeding  in   error  is 
the  memorandum  of  error,  and  I  confess  it  appears 
to  me  that  it  need  not  purport  to  be  the  memoran- 
da m  of  all  the  defendants,  but  only  of  those  who  in- 
tend to  allege  error.     It  must  be  entitled  in  the  cause, 
and  therefore  must  show  who  are  all  the  defendants; 
but  as  it  must  be  signed  by  those  who  allege  error, 
or  by  their  attornies,  I  do  not  see  how  it  can  be  the 
allegation  of  those  who  do  not  sign  it,  either  them- 
selves or  by  their  attornies.     There  is  a  great  dif- 
ference in   this  respect  between   the  writ  of  error 
which  was  In  the  nature  of  a  new  action,  and  the' 
memorandum  of  error  which  is  held  to  be  a  step  in 
the  cause;  and  I  do  not  think  that  the  objection  ap- 
plicable  to  a  writ  of  error,  viz.,  that   it   was  not 
brought  in  the  names  of  all  the  defendants  will  have 
any  force  in  the  case  of  the  memorandum  of  error. 
Now,  as  to  the  binding  of  the  other  defendants.    As- 
suming the  true  meaning  of  the  179th  section  of  the 
Common  Law  Procedure  Act  to  be  that  all  the  pro- 
ceedings in  error  in  fact,  after  the  service  of  the  re- 
ceipt of  the  memorandum  in  error  are  to  be  the  same 
now  as  thejr  were  before  the  Common  Law  Proce- 
dure Act  after  service  of  the  rule  of  allowance,  I 
cannot  see  how  the  summons  and  servance  can  be 
dispensed  with.      The  other  defendants   mnst  have 
an  opportunity  of  electing  whether  they  will  join  in 
assigning  error  or  not.     Unless  they  were  named  in 
the^  writ  of  error,  which  was  in  the  nature  of  a  new 
action,  they  would  not  have  been  bound  at  all;  but 
as  the  error  is  now  a  step  in  the  cause,  they  will  be 
bound,  and  therefore  ought  to  have  notice.     If  I  be 
right  in  my  construction  of  section   1 79,  the  memo- 
randum of  error  in  the  present  case  is  unobjectionable. 
The  next  proceeding  is  the  assignment  of  error  which 
does  not  say  anything  about  the  othzr  eleven  defen- 
dants, merely  mentioning  the  two  infants,  and  I  think 
the  assignment  of  error  by  two  only  of  the  defen- 
dants is  wrong,  and  must  be  treated  as  nullity  whether 
the  175th  section  applies  to  error  in  fact  or  not     I 
find  great  difficulty  in  applying  that  section  to  error 
in  fact;  but  even  if  it  is  to  be  so  applied,  the  only 
effect  would  be  to  render  summons  and  severance  un- 
necessary; but  still  it  seems  to  me  that  the  section 
requires  that  it  be  shown  on  the  record  by  suggestion 
or  otherwise,  that  the  other  defendants  declined  to 
join  in  the  assignment  of  error  or  had  an  opportunity 
of  electing  whether  they  would  or  not.     We  must 
treat  the  assignment  of  error  as  null  and  void;  bnt 


having  regard  to  the  mode  in  which  the  objection  was 
taken,  we  think  there  ought  not  to  be  costs,  especially, 
as  the  Act  is  by  no  means  clear,  and  this  is  the  first 
case  that  has  been  brought  before  us. 

It  was  agreed  that  the  proceedings  in  error  should  be 
attended,  and  that  the  matter  should  be  mentioned  to  the 
Court  agaia  on  the  second  day  of  next  tonn. 


[Before  the  full  Cotjkt.] 
In  be  Mowlds.— 4prtf  28. 

Habeas  Corpus — Committal  of  prisoner  until  further 
order — Jurisdiction  in  eases  of  contempt — Landed 
Estates  Court. 

A  prisoner  brought  up  by  Habeas  Corpus  will  not  be 
discharged  from  custody  for  contempt,  because  tks 
order  under  which  he  has  been  committed  is  in  the 
words  "that  he  be  committed  until  further  order," 
although  the  general  rule  is  that  the  time  should 
be  specified,  nor  will  the  fact  that  there  has  been  no 
warrant  or  examination  of  the  prisoner  entitle  him 
to  his  discharge. 

Ike  Court  will  not  give  costs  in  a  Habeas  Corpus 
motion. 

The  prisoner  here,  George  Frederick  Mowlds,  was  . 
committed  by  Judge  Longfield  for  contempt  of  court 
in  putting  forward  one  Vivian  O'Keefe  to  become  the 
purchaser  of  certain  lands  vi  hich  were  being  sold  in 
the  Landed  Estates  Court,  whereby  the  sale  of  the 
said  lands  had  been  rendered  abortive. 

The  following  documents  will  more  fully  explain 
the  nature  of  the  case. 

Order  of  her  Majesty's  Court  of  Exchequer,  dated 
26th  April,  1866. 

"  Upon  motion  of  Mr.  M^Mahon  of  counsel  on 
behalf  of  the  said  George  Frederick  Mowlds,  and  on 
reading  an  affidavit  of  the  said  George  Frederick 
Mowlds  this  day  filed.  It  is  ordered  by  the  Court 
that  a  Writ  of  Habeas  Corpus  ad  subjiciendum  et 
recipiendum  do  issue,  directed  to  the  Marshal  of  the 
Marshalsea  of  the  Four  Courts,  commanding  him  to 
bring  up  the  body  of  the  said  George  Frederick 
Mowlds  to  the  bar  of  this  Court,  on  Saturday  morn- 
ing next,  at  eleven  o'clock,  serving  this  order  forth- 
with on  J.  M.  Williamson,  gentleman,  solicitor,  for 
Mrs.  Susan  Eeegan,  the  petitioner  in  the  matter  of 
the  estate  of  Margaret  Mowlds  and  others,  owners* 
and  Susan  Keegan,  petitioner,  depending  in  the 
Landed  Estates  Court." 

The  affidavit  referred  to  in  the  above  order  sworn 
by  G.  F.  Mowlds  was  a3  follows: — 

44 1  have  been  arrested  under  an  alleged  attachment 
from  the  Landed  Estates  Court.  I  say  that  an  order 
was  made  by  the  Landed  Estates  Court,  bearing  date 
26th  day  of  March  last  as  follows: — It  is  further 
ordered  that  an  attachment  do  further  issue  against 
the  said  G.  F.  Mowlds  for  his  contempt  in  inducing 
and  putting  forward  the  said  Yivian  O^Eeefe,  mean- 
ing thereby  a  person  who  had  bid  ibr  the  estate  in 
the  matter  of  the  estate  of  Margaret  Mowlds  and 
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ethers,  owners;  Susan  Keegan,  petitioner,  at  a  public 
•ale  thereof  to  become  the  purchaser  of  said  lands  on 
the  6th  day  of  March,  1866,  whereby  the  said  sale 
had  in  this  matter  was  rendered  abortive,  and  that  so 
soon  as  he  be  arrested  pnrsnant  to  such  attachment 
hereby  directed  he  be  brought  before  the  Conrt  on  a 
day  to  be  hereafter  named  for  committal  I  saj  that 
having  been  so  committed  on  the  1 2th  day  of  April, 
I  was  left  in  prison  nntil  the  morning  of  the  1 9th 
April,  when,  at  the  instance  of  Mr.  Williamson,  the 
solicitor  having  the  carriage  of  the  proceedings  in 
the  Landed  Estates  Court,  by  order  of  16th  April, 
I  was  brought  before  Judge  Longfield,  one  of  the 
judges  of  said  Court,  when  I  was,  again,  by  order  of 
19th  April,  committed  to  the  custody  of  the  marshal 
of  the  marshalsea  and  sent  back  in  prison.  I  say 
that  I  am  advised  that  my  present  custody  is  illegal, 
and  I  pray  for  a  habeas  corpus  to  be  brought  before 
this  honorable  Court  to  seek  to  be  discharged." 

Attachment  bearing  teste  5th  April,  in  the  twenty- 
ninth  year  of  the  reign  of  her  Majesty,  Queen  Vic- 
toria.    Lauded  Estates  Court,  Ireland. 

"  Victoria,  Ac.,  to  the  sheriff  of  the  county  of  the 
city  of  Dublin,  greeting.  We  command  you  that 
you  attach  George  Frederick  Mowlds,  so  that  yon 
have  bim  before  as  in  the  Landed  Estates  Court, 
Ireland,  on  17th  day  of  April  next  coming  to 
answer  for  several  contempts  of  our  said  Court  by  the 
said  G.  F.  Mowlds  committed,  and  specially  for  a  con- 
tempt committed  against  us  in  the  matter  of  the 
estate  of  Margaret  Mowlds  and  others,  owners; 
Susan  Keegan,  widow,  petitioner,  in  inducing  and 
pntting  forward  Vivian  O'Keefe  to  become  the  pur- 
chaser of  the  lands  sold  in  the  matter  on  6th  March, 
1866,  whereby  such  sale  was  rendered  abortive,  and 
such  other  matters  as  shall  be  then  and  there  objected 
against  him.  And  herein  fail  not  under  the  penalty 
of  £100  sterling.  Witness  our  Lieutenant- General 
and  General  Governor  of  that  part  of  our  United 
Kingdom  called  Ireland,  at  Dublin,  the  5  th  day  of 
April,  in  the  twenty-ninth  year  of  our  reign." 

Henry  Carey,  Registrar. 

Landed  Estates  Court  Order,  dated  21st  April, 
1866. 

"  Whereas  by  an  order  bearing  date  26th  day  of 
March,  1866,  stating  amongst  other  things  that  it 
appeared  to  the  Court  that  the  biddings  at  the  sale 
had  in  this  matter  on  the  6th  day  of  March,  1866, 
above  the  sum  of  £1,000  were  not  bona  fids  so  far 
as  they  were  the  biddings  of  Vivian  O'Keefe,  who 
was  at  that  sale  declared  the  purchaser.  And  it 
farther  appeared  to  the  Court  that  the  said  Vivian 
O'Keefe  had  failed  to  complete  his  purchase.  And 
whereas  it  further  appeared  that  the  said  Vivian 
O'Keefe  had  been  put  forward  and  induced  to  bid  for 
and  become  the  purchaser  of  the  said  lands  and  pre- 
mises on  the  said  6th  day  of  March,  1866,  by  the 
said  G.  F.  Mowlds,  and  that  an  attachment  should 
forthwith  issue  against  the  said  G.  F.  Mowlds  for  his 
contempt  in  so  putting  forward  the  said  Vivian 
O'Keefe,  and  inducing  him  to  become  the  purchaser 
of  the  said  lands  and  premises,  whereby  the  said  sale 
was  rendered  aboitive,  and  that  the  said  G.  F. 
Mowlds,  when  arrested,  pursuant  to  the  said  attach- 
ment, should  be  brought  before  the  Court  for  commit- 


tal on  a  day  to  be  named  after  such  arrest.  And 
whereas,  pursuant  to  the  said  order  an  attachment 
bearing  da*e  the  5th  day  of  April,  in  the  twenty- 
ninth  year  of  the  reign  of  Queen  Victoria  against  the 
said  G.  F.  Mowlds,  issued  directed  to  the  sheriff  of 
the  county  of  the  city  of  Dublin.  And  whereas  the 
said  sheriff  endorsed  on  the  said  writ  of  attachment 
a  return  that  he  had  taken  the  said  George  F. 
Mowlds,  and  had  his  body  ready  as  by  said  writ 
commanded.  And  whereas  by  an  order  tearing  date 
the  16th  day  of  April,  1866,  the  Court  ordered  the 
Marsha]  of  the  Four  Courts  Marshalsea,  in  whose 
custody  the  said  G.  F.  Mowlds  then  was  under  the 
said  attachment  to  bring  up  for  committal  pnrsnant 
to  said  order  of  the  said  26th  day  of  March,  1866, 
the  body  of  the  said  G.  F.  Mowlds  at  the  sitting  of 
the  Court,  at  the  hour  of  eleven  o'clock  in  the  fore- 
noon of  the  19th  day  of  April,  1866.  And  whereas 
in  pursuance  of  said  last-mentioned  order  the  marshal 
of  the  marshalsea  produced  the  bod}  of  the  said  G. 
F.  Mowlds  in  Court  on  the  day  and  at  the  boor 
commanded  therein.  And  whereas  the  Court  then 
in  presence  of  the  said  E.  H.  Hunter,  solicitor  for  the 
said  G.  F.  Mowlds  ordered  that  the 'said  G.  F. 
Mowlds  should  continue  in  the  custody  of  the  said 
marshal,  and  that  the  said  marshal  should  produce 
the  body  of  the  said  G.  F.  Mowlds  in  Court  on  21st 
day  of  April,  1866,  at  the  hour  of  eleven  o'clock  la 
the  forenoon,  then  and  there  to  abide  such  order  as 
the  Court  should  then  make.  And  whereas  the  said 
marshal  in  pursuance  of  the  said  last- mentioned  order 
on  this  day  being  the  day  appointed  by  the  said  last- 
mentioned  order  produced  the  body  of  the  said  G.  F. 
Mowlds  in  Court  at  the  hour  therein  named.  Where- 
upon and  upon  hearing  counsel  for  the  petitioner  in 
this  matter  and  upon  reading  the  certificate  of  sale, 
bearing  date  the  7th  day  of  March,  1866,  the  affida- 
vit of  Vivian  O'Keefe,  filed  on  33rd  day  of  March, 
1866,  the  affidavit  of  John  Mallet  Williamson,  filed 
on  24th  day  of  March,  1866,  and  the  said  herein- 
before recited  orders,  and  this  Court  being  of  opinion 
upon  consideration  of  the  facts  disclosed  upon  the 
said  affidavits  and  orders  that  the  said  G.  F.  Mowlds 
has  been  guilty  of  a  contempt  of  this  Court  by  in- 
ducing and  putting  forward  the  said  Vivian  O'Keefe 
to  become  the  purchaser  of  the  said  lands  and  pre- 
mises sold  at  the  said  sale  had,  on  the  6th  day  of 
March.  1866,  whereby  such  sale  was  rendered  abor- 
tive, doth  order  that  the  said  G.  F.  Mowlds  do 
stand  committed  to  the  Four  Courts  Marshalsea  to  the 
custody  of  the  marshal  thereof  for  the  .time  being 
until  further  order.  And  it  is  further  ordered  that 
the  solicitor  for  the  petitioner  do  have  the  costs  of 
the  attachment  proceedings  and  of  this  motion  as 
eosts  in  the  matter." 

M'Mahon  (with  him  Levy)  for  the  prisoner  con- 
tended that  the  order  of  the  Landed  Estates  Conrt 
was  illegal  and  irregular  as  not  specifying  any  fixed 
time  for  the  completion  of  the  imprisonment,  but 
only  mentioning  ••  until  further  order."  There  was 
also  no  adjudication,  and  the  prisoner  was  not  asked 
to  show  cause  against  his  committal  or  answer  the 
charge.  Again,  there  was  no  warrant  only  an  order. 
2  Hawk  207;  King  v.  Edwards  (4  Burr.  2,105); 
Van  Sandau's  ease  (1  Phillips  605);    Van  Sandau 
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v.  turner  flS  0.  B.  Vf&);  \  Daniefti  Practice  35tj» ' 
Cobbe&s  base  (7  Q.  B.  1B7).  Landed  Estates  Cdurt1 
Act,  21  &  #4  Vict,  c  ^2,  ft.  8.— Jfrh^  v.  Jom#  (S ' 
B.  &  AL  #94) ;  Gttfcfy  v.  /ffctit  (5  Ir.  C.  L.  fe.  445 
Be  Crawford  (13  Q.  B.  613);  1  Instil.  52:  3  i*.  . 
Com.  133;  Hammond**  case  (9  t}.  B.92);  Lindsay  ' 
v.  Lath  (11  Q.  b.  455);  Danietl  V.  JPASV(pf  (1  Cr. 
M.  &  B.  rj6S);  CooihlJi  case  (S  Roll.  396);  '0om« 
v.  Bowafd  (It)  Q.  B.  411).  ' 

Ferguson,  6.C.,  (with  him  #drto&fe),  contra,  on  be- 
half of  &r&,  Keega'n. — The  prisoner  'ought  u6t  to  be 
discharged. — Smith  v.  Lakeman  (2  Jur.  to.s.  1,$02); 
Seton  Decrees  1,239;  Bacon's  Abridgment,  Habeas 
Corpus,  133.  Where  the  commitment  fs  for  contempt 
in  Court  no  warrant  is  required.  As  to  the  words 
*■  till  further  order.** — Walsh  v.  Jordan  (Sm  &  Bat. 
433);  5  &)6  W.  4.  c.  16,  s.  12  regulating  commit- 
tal for  contempt.  Wilson  v.  O'Neill  (H.  &  J.  186); 
Charlton's  case  (2  M.  &  C.  316). 

Gamble  on  same  side. — Re  Risda  Coal  and  Iron 
Company  (31  Law  J.  n.s.  Chanc.  429);  Ex  parte 
Higgins  (9  Ir.  L.  ft.  414);  Landed  Estates  Court 
Act  s.  33.  The  attachment  is  itself  the  warrant — 
Ex  parte  Downing  (8  Ir.  L.  R.  494). 

Levy  in  reply. 
^  Pigot,  C.B — We  are  of  opinion  that  we  cannot 
discharge  the  prisoner.  It  has  been  argued  that  the 
order  of  committal  is  invalid  as  not  apecifjiug  any 
time  for  the  completion  of  the  imprisonment.  This 
argument  fails  in  this  respect.  Even  though  the  an- 
tecedent proceedings  were  void,  yet  it  is  not  under 
them  that  the  prisoner  is  now  in  custody,  but  under 
a  subsequent  valid  proceeding.  He  was  directed  to 
be  brought  up  on  April  16th,  and  was  so  brought  up 
before  the  Court,  and  then  ordered  to  bo  kept  in  cus- 
tody till  the  1 9th.  He  was  then  brought  up  again, 
attended  by  his  attorney,  and  in  the  presence  of  him- 
self and  his  attorney  an  order  was  made  that  he 
should  remain  in  custody  nntil  the  2 1st  and  be  then 
brought  up  again.  It  evident  that  he  was  not  called 
on  expressly  to  answer  the  charge  brought  against 
him ;  but  he  was  three  times  before  the  Court — on  one 
occasion  with  hit  attorney — and  I  think  on  the  face 
of  the  proceedings  we  must  infer  that  he  had  an  op- 
portunity of  knowing  the  charge  brought  against 
hliri,  and  of  applying  for  his  discharge.  That  view 
becomes  stronger  when  we  consider  what  was  done  on 
the  21  rt.  It  was  argued  that  as  the  original  com- 
mittal was  illegal,  not  specifying  the  time,  the  Landed 
Estates  Court  acted,  during  all  this  period  to  the  21st, 
illegally.  But  on  the  assumption  that  this  argument 
ib  well  founded,  this  fact  is  before  us,  that  whether 
the  proceedings  were  irregular  or  not  the  prisoner  was 
repeatedly  before  the  Court,  and  on  the  21st,  in  pre- 
sence of  the  prisoner  and  the  marshal,  the  order  was 
made,  reciting  that  the  affidavit  which  was  read 
during  the  argument  here  was  read  and  other  docu- 
ments also.  The  order  does  show  contempt,  or  at 
all  events,  a  case  on  which  the  Court  had  jurisdic- 
tion to  proceed  according  to  their  discretion  tn  con- 
tempt cases.  A  section  of  the  Landed  Estates  Court 
Act  confers  on  that  Court,  expressly,  jurisdiction  with 
regard  to  contempt,  and  even  without  this  U  might 
be  a  question  ift  as  it  is  a  Court  of  Equity,  its  gene- 
ral jurisdiction  would  not  Involve  jurisdiction  for  con*- 


telntft.  There  rs  an  omission  in  tile  border  of  some 
wards  Which  are  usual*  but  thfe  Amission  is  imma- 
terial when  we  look  at  the  context— the  words  are 
44  for  his  contempt,"  which  ought  to  follow  the  words, 
"  that  Gk  P.  Mowtfs  be  committed."  It  was  eotftended 
that  the  order  gave  no  authority  for  the  prisoner's 
cotrrmfttal,  and  that  a  warrant  as  well  as  an  'order 
was  necessary,  but  no  authority  was  cited  in  support 
of  that  preposition.  It  was  suggested  that  this  Court 
in  baletfs  case  (3  Ir.  Jur.  ».s.  137)  gave  some  foun- 
dation Tor  this  proposition ;  but  the  'decision  there  wa* 
founded  on  this  consideration  that  whoa  a  bankrupt 
was  examined  there  ought  to  be  a  warrant  for  each 
time  he  is  committed  for  the  last  committal  as  weH 
as  the  first.  We  followed  €otjmhe*s  case,  net  be* 
cause  on  the  general  law  a  warrant  is  essential,  but 
because  by  the  Act  of  Parliament  the  Court  had  no 
power  to  commit  unless  by  warrant;  but  this  is  net 
so  in  matters  affecting  their  jurisdiction  for  contempt. 
Tn  Daley's  case  the  last  committal  was  not  under 
warrant,  but  there  had  been  an  examination.  Then, 
the  last  examination  may  have  been  satisfactory,  and 
then  the  Court  Ought  to  have  adjudicated  which  they 
did  not  do,  accordingly,  we  decided  as  we  did;  but 
no  authority  proves  that  it  is  the  same  here.  No 
Act  regulates  the  Landed  Estates  Court  Procedure 
as  to  warrant.  They  commit  under  their  contempt 
jurisdiction  as  any  Court  of  Law  or  Equity  might  do. 
The  next  objection  was  that  this  is  an  order  of  com* 
mittal  "  until  further  order,"  and  as  such,  illegal,  as 
not  specifying  the  time,  and  no  doubt  such  a  com- 
mittal in  an  inferior  Court  would  be  bad;  but  it  is 
not  in  the  Case  of  a  Court  of  Equity.  I  agree  with 
the  general  rule  as  laid  down  by  Patterson,  J.,  that 
the  time  should  be  specified ;  but  sometimes  this  Is 
inconvenient.  Take  the  case  of  an  obstinate  owner 
of  an  estate  which  is  to  be  sold.  He  keeps  possession 
of  some  muniments  of  title,  Without  which  ft  hi  im- 
possible for  the  Court  to  give  a  satisfactory  title,  that 
is,  a  title  Which  Would  not  be  productive  of  injustice, 
for,  of  course,  !t  might  give  a  parliamentary  title, 
the  owner  then  wont  give  up  those  muniments,  if 
then  the  Court  were  to  imprison  him  for  a  time  cer- 
tain, say  a  year,  as  a  punishment,  and  then  discharge 
him,  be  might  laugh  at  them  and  still  keep  the  muni- 
ments; but  if  they  Commit  him  "  until  further  order,'" 
that  means  till  he  purges  his  contempt  by  doing  what 
ts  required  of  him — see  the  advantage  gained.  For 
the  above  reasons  we  cannot  consent  to  the  discharge 
of  the  prisoner. 

Ferguson,  Q.C.  applied  for  costs  for  Mrs.  Keegan. 

Pigot,  C.B. — We  cannot  give  costs  In  a  habeas 
corpus  motion.   We  merely  remand  the  prisoner  now. 


[Barons  the  Lob©  Chbdf  Rabon  ahd  Babons  Frra* 

GEBALD  AND  DCAST.] 

Dowollt  v.  Murbat. — fan.  29. 

Ifew  trial  motion— Bight  of  way — Prescription  Act. 

the  enjoytteht  rof  a  fight  of  way  in  an  underground 
pottage  for twenty  y 'ears,  Ho  as  to  git*  *  M*>  mu* 
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be  as  open  and  notorious  as  the  nature  of  the  case 
urill  permit,  not  a  stealthy  enjoyment,  but  one  as  0/ 
right. 

This  was  an  action  of  trespass  qu.  61.  Jr.  for  an  entry 
on  plaintiff's  close  and  building  thereon  a  wall  The 
summons  and  plaint  contained  two  counts,  differing 
only  as  to  the  particularity  with  which  plaintiff's  pro- 
perty was  described.  There  were  six  defences  to  each 
count,  viz.: — (1).  A  traverse  of  the  trespass.  (2). 
A  denial  that  the  close  was  the  close  of  the  plaintiff. 
(3  &  4).  Allegations  that  defendant  was  possessed  of 
a  messuage  whereof  the  occupiers  for  forty  years  and 
twenty  years  before  suit  enjoyed  as  of  right  and 
without  interruption  a  footway  from  said  messuage  of 
defendant  along  plaintiff's  close  to  certain  other  pre- 
mises of  defendant  and  back;  and  also  the  shelter 
and  protection  of  a  wall  standing  on  part  of  plaintiff's 
said  close,  and  separating  said  close  from  other  pre- 
mises of  plaintiff,  and  without  which  shelter  and  pro- 
tection it  would  not  be  possible  to  enjoy  the  way  as 
fully  as  defendant  might;  that  plaintiff  wrongfully 
pulled  down  the  wall  and  thereby  disturbed  defen- 
dant's way;  that  defendant  rebuilt  it,  which,  and 
no  other  was  the  trespass  complained  o£  (5).  A 
claim  by  prescription  to  same  way.  (6).  An  allega- 
tion that  plaintiff  and  defendant  were  tenants  in  com- 
mon of  the  wall;  that  plaintiff  pulled  down  the  wall, 
and  that  defendant  entered  to  rebuild  it.  The  case 
was  tried  on  October  31st,  1865,  before  Fitzgerald, 
B.,  sitting  for  the  Lord  Chief  Baron.  By  consent 
there  wad  a  verdict  for  plaintiff  on  all  the  issues, 
except  the  7th  and  8th,  which  related  to  the  en- 
joyment of  the  footway  claimed  for  twenty  years 
before  the  commencement  of  the  suit.  It  ap- 
peared in  evidence  that  plaintiff  was  a  lessee  of  the 
house  18  Upper  Temple-street,  Dublin,  and  of  cer- 
tain premises  adjoining  the  bouse,  including  an  area 
and  garden  at  the  rear.  His  lease  bears  date  in 
April,  1864,  and  is  for  a  term  of  years,  and  about 
that  time  he  obtained  possession  of  the  premises  de- 
mised. The  trespass  complained  of  was  alleged  to 
have  been  committed  by  defendant,  who  is  a  lessee 
of  the  next  house,  No.  19*  and  of  certain  premises 
adjoining  thereto,  including  also  an  area  and  garden 
t  the  rear.  The  earlier  of  two  leases  produced  by 
defeudant  bears  date  October,  1852,  and  about  that 
lime  he  obtained  possession  of  the  premises  demised. 
There  is  a  wall  which  separatee  the  premises  at  the 
rear  of  the  respective  houses  of  plaintiff  and  defen- 
dant as  described  on  their  leases,  and  which  wall  was, 
in  the  course  of  the  case,  known  as  the  garden  wall. 
The  trespass  complained  of  was  an  entry  by  defen- 
dant on  a  portion  of  plaintiff's  premises  at  the  rear  of 
his  house  and  the  building  of  a  wail  thereon.  It  ap- 
1  ea<  ed  that  there  is  a  vaulted  underground  passage  of 
c  >nsiderable  length  running  nearly  in  a  straight  line, 
but  in  an  oblique  direction  from  defendant's  stables  at 
the  extreme  rear  of  his  premises,  quite  up  to  the 
area  at  the  rear  of  plaintiff's  house.  It  was  admitted 
that  a  small  part  of  that  vaulted  passage  next  plain- 
tiffs area  is  underground  comprised  in  plaintiff's  and 
hot  in  defendant's  close.  The  residue  and  far  greater 
part  of  the  passage  is  under  premises  comprised  in 
defendant's  close.    At  the  time  that  plaintiff  got  pos- 


session of  the  premises  demised  to  him  the  arched 
mouth  of  the  passage  next  his  area  was  completely 
closed  by  a  wall  built  across  it  and  constituting  a  wall 
of  plaintiff's  area,  and  it  so  continued  closed  till 
August,  1864.  In  that  month  plaintiff  removed  part 
of  this  wall  before  the  mouth  of  the  vaulted  passage, 
which  would  of  course  make  the  vault  accessible 
from  his  area.  In  April,  1865,  defendant  rebuilt 
this  portion  of  the  wall  as  before  entering,  of  course, 
on  the  part  of  the  vaulted  passage  under  plaintiff's 
ground  for  that  purpose.  This  was  the  trespass  com- 
plained of.  The  evidence  which  was  very  volnminous 
went  to  show  that  defendant  and  his  predecessors  had 
enjoyed  a  right  of  way  for  upwards  of  twenty  years 
before  the  action  was  brought.  His  lordship  in  his 
charge  told  the  jury  that  before  finding  for  defendant 
on  the  two  issues  (7th  and  8th)  left  to  them,  they 
must  be  satisfied  as  to  three  things.  (1).  That  for 
twenty  years  before  the  commencement  of  this  suit 
in  1865,  the  occupants  of  the  premises  No.  19  en- 
joyed not  only,  in  fact  but  of  right,  a  footway  from 
part  of  those  premises  through  that  part  of  the  vaulted 
passage  which  was  in  plaintiff's  land  to  another  part 
of  defendant's  premises  and  back.  (2).  That  during 
the  same  period  the  aperture  of  the  vaulted  passage 
next  plaintiff's  area  was  closed  by  the  wall  in  ques- 
tion. (3).  That  the  existence  of  the  wall  in  ques- 
tion was  needful  to  the  full  enjoyment  of  that  foot- 
way. That  if  not  satisfied  of  these  three  matters 
they  ought  to  find  for  plaintiff.  His  lordship  then  re^ 
ferred  to  the  evidence  and  informed  the  jury  that  the 
question  whether  the  right  of  way  had  been  enjoyed 
"  as  of  right "  should  be  considered  thus.  The  en- 
joyment should  have  been  of  that  character  and  at- 
tended by  the  same  circumstances  as  would  exist 
supposing  the  party  had  a  grant  to  entitle  him  to 
claim  as  of  right.  If  the  enjoyment  be  such  as  that 
it  be  by  stealth,  then  no  such  right  is  acquired.  But 
if  the  enjoyment  was  such  as  would  naturally  exist 
in  the  case  of  a  similar  snbject  matter  which  bad 
passed  by  grant  then  the  right  might  be  acquired. 
Serjeant  Armstrong  for  plaintiff  called  his  lord- 
ship's attention  to  the  fact  that  he  had  put  the  case 
to  the  jury  as  defendant  would  have  been  entitled  to 
have  it  put  in  the  case  of  au  overground  way  used 
and  enjoyed  visibly  to  the  owner  or  occupier  of  tho 
servient  tenement,  and  that  in  this  case  the  passage 
was  underground,  and  there  was  no  evidence  that 
the  owner  or  occupier  of  the  servient  tenement  ever 
knew  of  the  passage  or  heard  of  it  until  the  lis  mota, 
and  on  the  contrary  it  appeared  they  had  not,  and 
the  learned  serjeant  submitted  to  his  lordship  that 
unless  the  owners  or  occupiers  of  the  plaintiff's  pre- 
mises kuew  of  the  lateral  entrance  and  use  of*  the 
way,  or  had  reasonable  opportunity  of  knowing  it, 
that  is  such  opportunity  as  the  neglect  to  avail  them- 
selves of  it  would  amount  to  laches,  the  right  could 
not  be  acquired  under  the  circumstances  of  the  case, 
and  that  the  question  of  such  knowledge  or  oppor- 
tunity should  be  left  to  the  jury,  and  if  they  nega 
tived  such  knowledge  or  opportunity  that  the  learned 
baron  should  direct  a  verdict  for  plaintiff  on  the  7th 
and  8th  issues.  His  lordship  declined  to  adopt  the 
learned  Serjeant's  view  of  the  law  or  to  leave  such 
question  to  the  jury,  but  reserved  leave  to  plaintiff* 
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counsel  to  move  for  a  new  trial  on  the  grounds  of 
misdirection.  The  jnry  found  for  defendant  on  the 
above  issues  (7th  and  8th). 

Sidney,  Q.C.  (with  him  Dowse,  Q.C.  and  0\Dro- 
colt)  for  defendant,  now  showed  cause  against  the 
conditional  order  obtained  in  pursuance  of  the  leave 
reserved.  Counsel  referred  at  length  to  the  evidence 
at  the  trial,  and  contended  that  the  learned  baron 
was  right  in  his  direction  to  the  jury. 

Harris,  Q.C.  (with  him  Serjeant  Armstrong  and 
Harris)  for  plaintiff,  in  support  of  the  conditional 
order. — The  learned  judge  was  wrong  in  limiting  his 
observations,  thus—44  If  the  enjoyment  be  by  stealth 
no  right  is  acquired."  He  should  have  said  by 
stealth  or  secretly  unknown  to  the  owner  or  occupier. 
Clam  and  Jurtivi  are  the  Latin  words,  and  they  ex- 
press different  things. — Tickle  v.  Brown  (4  A.  &  E. 
369);  Bright  v.  Walker  (1  Cr.  M.  &  Hose  211). 
In  the  latter  case  Baron  Parkes  has  limited  his  obser- 
vations in  the  same  way  as  his  lordship  in  the  present 
case. — Solomon  v.  Vintner?  Company  (4  H.  &  N. 
585).  See  the  judgment  of  Bi  am  well,  B.  in  this 
case. — Eaton  v.  Swansea  Water  Works  (17  Q.  B. 
267);  Winshup  #.  Hudspeth  (10  Exch.  7).  The 
possession  must  be  of  right  as  against  all  parties,  and 
this  "  of  right "  must  be  distinguished  from  that 
which  is  "clam."— Beasley  v.  Clarke  (2  Bing.  N.  C. 
705).  It  would  be  a  hard  case  if  a  man  might 
construct  under  another  person's  land  without  the 
knowledge  of  that  person. 

Harris  on  same  side — Shelford  (Ed.  1856)  7  par.  2. 
The  owner  of  the  land  should  have  had  knowledge 
of  the  tunnel  that  he  might  stop  it  if  he  wished. 
The  user  must  be  open  and  notorious. — Prescription 
Act,  ss.  7,  8.  The  words  **  capable  of  resisting  the 
claim  "  in  section  8  show  that  the  owner  or  occupier 
man  have  a  knowledge  of  the  proceedings,  else  how 
could  he  be  capable  of  resisting  them. — Daniel  v. 
Horth  (11  East.  372);  Deeble  v.  Linehan  (12  Ir. 
C.  L-  Rep.  1).   Judgment  of  Fitzgerald,  B. 

Dowse,  Q.C.  in  reply. — From  1832  the  occupier 
of  No.  19  enjoyed  this  right  of  way,  are  we  then  to 
be  deprived  of  our  way  because  Donnelly  did  not 
know  of  it  although  his  predecessors  did.  I  admit 
the  enjoyment  roust  be  open  and  uotorious ;  but  I 
aaj  the  enjoyment  in  this  case  was  so.  It  was  not 
possible  to  enjoy  it  in  a  more  open  way  than  Murray 

did.     Gale  Easements  (Last  Ed.)  179 "Open  and 

notorious  user "  does  not  mean  that  which  is  above 
ground,  but  is  open  and  notorious  as  consistent  with 
the  nature  of  the  subject  matter. — Partridge  v.  Scott 
(3  M.  &  W.  220).  We  surely  were  not  to  knock  at 
the  door  every  time  a  new  occupant  of  No.  1 8  came 
and  give  him  noticeof  ou  r  right  of  way. 

Cur.  adv.  vtdt. 

May  4th  1866. — The  unanimous  judgment  of  the 
Court  was  now  given  by  Deasy,  B. — This  was  an 
action  for  trespass  tried  before  Fitzgerald,  B.  [His 
lordship  referred  at  length  to  the  facts  and  proceeded.] 
We  are  all  of  opinion  that  the  judge  was  right  at  the 
trial,  and  that  he  was  not  bound  to  give  the  direc 
tion  to  the  jury  which  was  contended  for  by  Serjeant 
Armstrong.  The  use  of  the  passage  was  as  open 
mod  notorious  on  the  part  of  the  occupants  of  the  do- 


minant tenement  as  the  natnre  of  the  case  allowed. 
The  jury  found  that  it  was  used  by  them  as  of  right 
and  not  stealthily,  and  that  the  owners  of  the  ser- 
vient tenement  knew  of  the  existence  and  use  of  the 
passage  and  acquiesced  in  it,  and  that  plaintiff  de- 
rived his  title  from  them.  Now;  all  this  being  so, 
can  the  incidents  annexed  to  twenty  years'  enjoyment 
as  of  right  be  defeated  by  the  omission  of  a  preceding 
owner  to  communicate  the  fact  that  there  was  an  un- 
derground passage  to  his  successor  ?.  If  so,  a  right 
to  an  underground  passage  would  seldom  be  acquired 
by  length  of  user,  even  though  the  user  had  been  as 
open  as  possible.  There  is  no  such  qnaliBcation  as 
to  the  twenty  years9  enjoyment  in  the  Prescription 
Act,  and  no  authority  was  cited  to  justify  us  in  so 
deciding.  If  the  way  had  been  enjoyed  by  the 
claimant  stealthily  as  a  trespasser,  or  if  he  had  some- 
times asked  leave,  he  would  have  acquired  no  title, 
because  he  had  not  enjoyed  it  as  of  right.  The 
claimant  then  must  prove  his  open  enjoyment  of  the 
way,  and  this  corresponds  with  the  view  of  the  law 
taken  by  the  judge  at  the  trial,  and  the  jury  found 
that  tho  enjoyment  was  of  the  nature  which  Parke, 
B.  laid  down  as  requisite  in  Bright  v.  Walker  (1  Cr. 
M.  &  R.  229).  If  the  claimant  proves  (as  he  did  in 
the  present  case)  that  he  actually  enjoyed  the  way  as 
of  right  for  twenty  years,  tho  opposite  party  if  he 
means  to  rely  on  his  absence  or  ignorance  of  the  user 
must  show  that  such  continued  during  the  whole 
period  of  the  enjoyment.  On  this  branch  of  the  case 
the  judgment  of  Alderson,  B.  in  Partridge  v.  Scott 
(3  M.  &  VV.  229)  is  an  authority.  In  the  present 
case  the  owner  of  the  house  No.  18  had  actual  know- 
ledge of  the  existence  and  the  enjoyment  of  the  pas- 
sage, and  what  is  contended  for  is  that  such  know- 
ledge or  the  possibility  of  acquiring  it  should  have 
continued  during  the  whole  of  the  enjoyment,  but  no 
authority  was  cited  in  support  of  that  proposition. 
Plaintiff's'  counsel  chiefly  relied  on  Solomon  v.  Vint- 
ners' Company  (4  H.  &  N.  585)  or  rather  a  passage 
in  the  judgment  of  Bramwell,  B.  in  that  case;  but 
it  was  quite  different  from  the  present  case.  The 
jury  have  found  that  the  enjoyment  here  had  all  tho 
qualities  which  make  it  an  enjoyment  of  right,  and 
we  are  of  opinion  that  the  judge  gave  the  proper  di- 
rection. For  these  reasons  we  must  allow  the  cause 
shown. 

Rule  discharged. 


Court  of  £t)nnevry. 

Reported  by  OUrer  J.  Burke,  Esq.,  Barriiter-At-Lav, 
DOCKBKLL  V.    FlNDLATKR. — May   1. 

Ancient  lights— Obstruction  of— Notice — 2  $  3  Wm* 
4f  c.  71,  s.  4. 

F.%  the  proprietor  of  a  house.  No.  67  South  Georgs's- 
street%  Dublin,  hud,  during  the  entire  of  the  year* 
1856,    1857,  and  1858,   obstructed  the  ancient 


16a 


t&B  *ftl*H  JtfRIST. 


Uglrtx  of  the  hrrt\e  No.  6*.  *Jfe*tfn  ©  £.,  fW<7ft 
-hdf  rtyidivtj.  carried  on  his  ItixirmS,  and  i©/  t&A&A 
fo,  during  tho»e  yenrn  utas  setSSd  ef  erh  estate  in 
Quasi  fee.  On  motion  for  an  in  junction  by  the  pre 
lent  tenant  i*  qutmfeeof  said  No.  58,  d  was  fceld 
that*  alth'nyh  uo  to  it  fen  notice  of  the  said  obstruc- 
tion ft  ad  hi  en  terved  upon  U.  GL,  yet  that  render 
the  dieumutanees  of  the  case,  the  Court  would  pre- 
mmeth'tt  he  had  nance,  awl  that  notioe,  within  t'hs 
turning  of  Mh  Action  of  the  ±  $  5  Wfh.  4,  e.  7\  t 
need  not  he  m  writing. 

This  ws*  a  cans*  petition  presented  fcy  Thomas 
DockreR  ajpifthst  therespowdcnf*  Alexander  Findlater, 
John  Findlater,  and  A  dart   Km  (Hater.     The  petition 
prayed  thnt   the   said   respondents,    tliciv  servants, 
agents,  and  workmen  may  be  restrained  by  the  ortler 
and  rnjimcion  of  the  Court  with  further  proceeding 
wkh  the  cmtstravtioii  and  erection  of  a  certain  roof 
over  and  a  hove  a  window  in-  the  wall  of  petitioner's 
ware  house,  which  wall  divided  the  pro|*erty  of  the 
petitioner's  from  thnt  of  the  respondents*,  and  from 
permitting  the  said  roof  to  remafriv  masmncfc  as  said 
roof  dim inisbed  the  use  of  tight  and  aw.     The  facts  of 
the  cine  aiVj  few  and  ate  m  fotlow*:— The  petitiotror 
and  the  rexjioniknifs  were  next  drtot  nVtghboers,  tlhe 
former  re*dift g  at  number  68,  *«d  the  hitter  at  nam- 
ber  67  South  tieorgeV street,  tn  tho  eity  of  Dublin. 
The  petiiion  staled  that  to  the  rere  of  said  house  tfo. 
68  thore  was  a  yard  irnd  oat  house  extending  back- 
wards towards  the  west,  and  which   said  yard  and 
out- bouse  were  divided  from  the  respondents*  pre 
mises,  known  as  No.   67,  by  a  side  wall,  that  said 
premises  of  No.  68  were  conveyed  by  indent  are  ef 
lease   of  the  25th   of  March,  1840,  and  made  be- 
twecn  John  Barber  of  the  one  part  and  one  George 
Corker  of  the  other  part,  whereby  die  said   John 
Barber  for  the  consideration  therein  expressed,   de- 
mised onto  the  said  George  Corker,  his  hern  and  as- 
signs ali  tliat  and  those  that  dwelling  house  and  mes 
euage  together  with  the  yard  and   warehouse  at  the 
rere,  extending  to  the  lane  or  carriage  way  at  the 
rere  of  the  premises  thereby  demised.     To  hold  the 
said  premises  unto  George  Corker,  his  heirs  and  as 
signs  for  the  lives  therein  named,  with  a  covenant 
for  perpetual  renewal.     The  interest  of  said  George 
Corker    having    become    vested   in    the   petitioner, 
Thomas   Dockrell,  the  said  John  Barber,  by  inden- 
ture of  renewal  of  6th   March,   1865,  in  pursuance 
of  said  covenant  for  renewal  contained  in  said  inden- 
ture of  lease  of  25th  March,  1840,  did  demise  nnto 
petitioner  for  the  lives  in  said   lease  mentioned  the 
said  premises  now  known  as  No.  68.     The  petitioner 
then  stated  that  the  said  premises  consisted  at  the 
time  of  granting  of  said  lease  of  25th  March,   1840, 
of  a  yard  and  warehouse  at  the  rere,  and  so  conti- 
nued up  to  the  month  of  September,    1856.     That 
said  warehouse  was  all  during  that  time,  and  is  now 
three  storeys  in  height.     The  lower  story  whereof  is 
on  a  level  with  the  shop,  and  it  contains  in  the  south 
watt   thereof  two    windows   from    or   admission    of 
light,  and  air  to  the  said  lower  story  of  said  ware- 
boose.    The  apper  storey  of  said  warehouse  being 
alto  lighted  with  by  the  windows  in  the  said  south 
wail  of  said  warehouse.    Tbat  before  petitioner  bad 


60  entered  as  aforesaid  Into  the  occupation  of  said 
No.  6$,  one  of  the  wmdows  of  said  warehouse  was 
great  I  j  darkened,  and  the  radiation  of  light  inter- 
cepted* by  reason  of  a  "building   made   np  to   and 
against  the  south  wall  of  said  warehouse  at  tho  In- 
stance of  tiro  respondents.     That  said  Corker  at  said 
time  expressly  reserved  to  himself  the  right  of  bavtug 
said  building  and  obstruction  removed  if  lie  should  so 
desire,  and  offered  to  petitioner  on  hi  a  taking  said 
premises  to  liaVe  such  done;  but  that  said  petitioner 
dW  hot  then  require  fo  have  same  to  he  done,  that 
said  winttows  had  been  used  and  enjoyed  for   more 
ti.an  twenty  years  past. — tTiat  the  said  respondents, 
having  thus  darkened,  by  one  building  •which   they 
had   constructdd,    the    petitioner's   windows,    in   or 
about  the  month  of  ftccemoer  last,  commenced  con- 
structing a  rOof  or  covering  over  the  yard   at  the 
rete  of  said  respondents'  premises,  and   leaving  the 
timber   of  said    roof  agniust  the    said    party    waft 
between   said  premises  68  and   67,    and  over  and 
above  the  outy  remaining  window  on  the  lower  story 
of  said  warehouse,  and  which  yaid  never  %vas  at  any 
time  heretofore  roofed  over,  And  which  said  roof  over- 
shadows irud  coses  hi  said  windows,  and  by  so  doing, 
the  respondents  have  seriously  ohst ruaed  the  radia- 
tion Of  light  and  supply  or  air  to  and  in  the  dhectioa 
of  the  said  remaining  window  or  opening  in  tlie  south 
wall  of  rttfd  petitioner's  warehouse,  and  have  thereby 
sensibry  diminished  the  light  and  air  which   petitioner 
and  his  predecessor  in    title   and  their  tenants  have 
been  aoenstomed,  aird  are  of  right  entitled  to   have, 
use  aird  enjoy.     That  thereupon  the  petitic  uer  called, 
i>y  notice,  tfpou  the  respondents  to  divert   from   pro- 
ceeding any  further  with  the  said   roofing   iu  of  said 
yard,  but  respondents  declined  to  stop  as  required 
said  erectiou  or  building.     The  petitioner  in   his  affi- 
davit swore  that  there   was  a  serious  diminution  of 
light  coming  into   his   said  premises  which  iuterfcrea 
with  the  ordinary  occupations  of  life,  which  were  the 
sale  of  oils  and  hardware  in  said   premises  in  which 
it  was  now  sought  to  deprive  him  of  the  use  of  said 
light.     The  petitioner's  predecessor  did  not  sleep  in 
the  house,  but  lived  at  Kathmiues  near  Dublin,  and 
used  frequently  be  on  the  premises.     No   writteu  no- 
tice of  the  obstruction  was  ever  served  upon  him. 

The  respondents9  case  was  that  they  held  the  pre- 
mises under  lease  dated  4th  of  October,  1841, 
whereby  said  John  Barber  demised  said  premises  now 
occupied  by  the  respondents  to  respondent  Alexander 
Findlater,  and  one  WiDiam  Douglass  Kirkpatrick.  who 
by  deed  of  assignment  of  1st  April,  1849,  released 
his  interest  therein  to  said  respondent,  Alexander 
Findlater.  That  during  said  Kirkpat rick's  occupa- 
tion, "the  window  in  question  was  wholly  unused  and 
almost  impervious  to  light  aud  air,  being  covered  in 
by  a  wire  grating,  and  the  panes  which  were  very 
small,  stopped  by  pieces  of  plank  and  bags  .  .  . 
That  upou  the  preseut  occupier's  first  obtaining  pos- 
session, the  window  in  question  cousistcd  of  an  old 
window  sash  fixed  in  the  wall  and  not  made  to  open, 
being  in  the  said  state  aforesaid,  covered  by  a  wire 
grating  on  the  side  looking  into  respondents'  coucerua 
No.  67,  and  of  but  little  use  for  the  transmission  of 
light,  aud  that  by  the  direction  of  repoudenta* 
managing  clerk,  for  tlie  purpose  of  more  effectually 
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posing  it,  covered  op  by  placing  bags  and  boards 
•cross  it,  in  wbicb  state  it  continued  for  upwards  of 
three  years,  until  petitioner  obtained  possession  of 
bis  present  premises,  when  he  requested  some  one 
«f  the  respondents  to  permit  the  removal  of  the 
boards  and  bags  closing  up  the  said  window,  that  he 
Slight  fill  the  sash  with  one  pane  of  glass,  to  which 
request  of  the  petitioner  the   respondents   acceded, 


Flight  v.  Thomas  (8  CL  &  Fin.  231;.  Now  no  notice 
has  been  proved  here,  and  it  does  not  appear  that  our 
predecessor.  Corker,  ever  had  notice  of  the  stoppage 
of  the  light  and  air  during  1856,  1857.  and  1858. 
Under  the  4th  section  of  the  Act  just  here  cited, 
we  must  not  only  have  acquiesced  in  the  obstruction, 
but  it  most  be  proved  that  we  had  notice  of  such  ob- 
struction.    If,  then,  we  had  no  notice,  we  would  a>k 


but  did  so  a*  a  matter  of  courtesy  aud  not  ackuow-  t  the  Court  for  a  mandatory  injunction  to  pull  down  the 
•edging  the  existence  of  or  couceding  any  right  of  the  building,  fn  an  unreported  case  in  this  Court,  Car- 
petitioner  to  compel  us  to  do  so,  and  the  petitioner  son  v.  Af-Kenzie,  which  was  decided  in  the  early  part 
did  thereupon  glaze  the  said  window  with  oue  pane  of  1865,  your  Lordship  jgranted  a  mandatory  injunc- 
io  such  a  manner  as  to  admit  light  into  the  premises    tion  (instead  of  directing  an  inquiry)  nnder  Cairns's 


occupied  by  him."    The  respondents  then  alleged  that 
the  light  which  the  petitioner  now  enjoyed  was  not  in 
the  least  diminished  by  the  respondents9  roof,  inas- 1 
much  as  said  roof  was  composed  for  the  most  part  of 
glass;  and  further,  the  respondents  denied  that  peti-  ; 
tioner  or  his  predecessor*  had  for  twenty  years  pre-  , 
yioo*  to  filing  this  petition  enjoyed  the  use  of  the  light 


Act  to  pnll  down  a  building  which  bad   been  erected 
in  Belfast. 

Frederick  Wolshe,  Q.C.,  JelleU  Q.C.,  and  Jlkheyr 
contra. — The  light  here  was  interrupted  for  more 
than  a  year,  and  therefore  the  light  thereto  is  gone, 
for  the  window  was  stopped  up  with  boaids  in  1856, 
1857,  and  1858.     Wo  must  take  it  then  that  the 


through   the  said  window  without  interruption,  aud    then  proprietor  of  the  premises,  namely,  the  landlord, 


alleged  that  the  respondents  had  themselves  interrupted 
the  light  iu  the  time  of  the  petitioner's  predecessors, 
that  within  twenty  years  pa>t  said  window  was  stop- 
ped with  boards  and  bags,  via.,  during  1856,  1857, 
and  1858. 

£rtip*iert  Q.C.,  Pureed  Q.C.,  and  Kaye,  were  in 
support  of  the  petition — The  respondents  here  ob 


will  be  presumed  to  have  notice  of  what  was  doing  on 
the  premises.  If  A  remain  twenty  years  iu  undis- 
turbed possession  of  the  estate  of  B,  that  will  give  A 
a  title  to  B's  estate,  and  it  need  not  be  proved  that  B 
had  no  notice  thereof. 

Purcell,  Q.C.,  cited   Tapling  v.  Jones  (11  H.  L. 
!  Cases  290)  to  show  that  the  right  to  the  light  can* 

structed  us  in  the  use  of  our  aucient  light,  and  in  '  not  be  lost  by  a  temporary  intermission  not  amounting 

doing  so  be  so  diminished  the  light  as  to  interfere  !  to  an  abandonment. 

with  us  in  our  business  and  ordinary  occupation  of  j      1  he  Lokd  Chancellor  [read  the  third  and  fourth 

life. — Clark  v.  Clark  (1  Law  Rep.Cb.  4  p.  16);  and  :  sections  of  the  Prescription  Act  as  given  above.]— 


we  are  entitled  not  alone  to  sufficient  light  for  the 
purpose  of  our  business,  but  to  all  the  light  wo  en- 
joyed before  the  structure  or  roofing  was  commenced. 
T+*Ua  v.  Jack  (X  L.  K.  Ch.  Ap.  295).  No  doubt  Clark 
T.  Clark  (1  L.  Rep.  Ch.  Ap.  16)  will  be  relied  upon 
on  the  other  side;  but  the  later  case  of  Ysates  v.  Jack^ 
followed  by  the  still  later  case  of  Dent  y.  The  Auc- 
tion Marl  Company  (Weekly  Notes,  March  31,  132) 
iias  removed  all  doubts.     We  are  entitled  to  the  use 


I  The  petitioner  here  claims  to  be  entitled  to  the  use  of 
;  the  light  coining  in  through  a  certain  window  to  hia 
premises,  and  he  insists  that  he  is  entitled  thereto 
by  prescription,  that  he  has  eujoyed  it  uuiuteruptedly 
for  tweuty  years.  His  title  to  the  light  then  is  un- 
der the  lease  of  1840.  Well,  if  there  was  nothing 
else  in  the  case,  he  would,  beyond  a  doubt,  have  a 
right  to  the  light  coming  in  at  the  wiudow,  aud  so 
far  as  that  goes,  following  the  case  which  1  decidedof 


and  access  of  the  light  for  twenty  years,  and  under  j  Carson  v.  M'Kenzie,  1  would  have  no  hesitation  in 
the  Prescription  Act,  2  &  3  Wm.  4,  ch*  71,  ss.  3  &  I  granting  an  injunction.     But  it  seems  established  that 


4,  extended  to  Ireland  iu  1858  by  21  &  22  Vict., 
ch.  42,  it  is  "  enacted  that  when  the  access  and  use 
pf  light  to  aud  for  any  dwelling- house,  workshop,  or 
other  building  should  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years,  without 
interruption,  the  right  thereto  shall  be  deemed  abso- 
lute and  iudefcasible,  any  local  usage  or  custom  to  the 
contrary  notwithstanding,  unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or 


this  window  waa  stopped  during  1856,  1857,  and 
1858,  and  the  questiou  then  is  narrowed  into  one  of 
notice.  Now,  no  form  of  uotice  is  specified  in  the  Act, 
and  the  question  is,  was  the  notice  of  this  interruption 
within  the  meaning  of  the  Act.  The  predecessor  of 
the  petitioner  lived  in  the  neighbourhood  of  Dublin  and 
not  ou  the  premises;  but  he  used  frequently  to  come 
iu  there  and  be  on  the  premises.  Well,  there  waa 
certainly  no  written  no:ice  of  the  obstruction  or  in- 
terruption of  this  window  ever  served  upon  him,  aud 


writiug."  By  section  4  it  is  "  further  euacted  that ;  I  take  it  that  there  was  interruption  of  this  light  of 
each  of  the  respective  periods  of  years  hereiubefore  the  most  complete  character.  Access  of  light  waa 
mentioned   shall  be  deemed  aud  taken   to    be  the  '  stopped,    and    it    is    sworn   that   it  continued   for 


period  next  before  some  suit  or  actiou,  wherein  the 
claim  or  matter  to  which  such  period  may  relate  shall 
have  been  or  shall  to  brought  into  question,  and  that  no 
act  or  matter  shall  be  deemed  to  be  au  intei  ruption, 
within  the  meaning  of  the  statute,  uuless  the  same 
•hall  have  been  or  shall  be  submitted  to  or  acquiesced 
in  for  one  year  after  the  party  interrupted  shall  have 
had  or  shall  have  notice  thereof,  and  of  the  person 
og  or  authorising  the  same  to  be  made.9' — 


I 


three  years.  It  appears  that  the  preceding  tenant, 
George  Corker,  is  dea  I.  If  he  was  now  living  there 
would  not  be  much  difficulty  in  gettiug  at  the  truth 
here,  whether  bo  knew  of  the  interruption  of  the 
light,  and  had  acquiesced  therein;  but  I  am  told 
that  Corker  did  not  live  on  the  premises*  Well, 
if  this  gentleman  goes  away,  and  if  he  chooses  not  to 
go  near  the  premises  fcr  thirty  of  forty  years,  I  can* 
not  yield  to  the:  doctrine  that  such  absence  waa 
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eDongh  to  oust  the  respondents  of  their  right  to  use 
*he  premises  in  the  way  they  have  done.  I  think 
then,  on  the  whole,  that  Mr.  George  Corker  had 
notice,  constructive  notice  of  the  interruption,  and  that 
that  notice  within  the  meaning  of  the  Act  need  not 
bo  iu  writing  at  all.  I  then  dismiss  the  petition  but 
without  costs. 


Magill  and  others  v.  Gibson  and  Ewing. 

Inventions — English  patent  for — Subsequent   Irish 
patent  for  same. 

The  prior  publication  of  a  patent  in  England  does 
not  render  vjii  an  Irish  patent  afterwards  granted 
for  the  same  invention  in  Ireland,  Where*  there- 
fore one  //.  B.  had  on  the  1st  Mat/,  1852,  ob- 
tained Utters  patent  in  England  for  a  certain 
invention,  and  afterwards  on  the  Ath  of  Janu- 
ary* 1853,  obtained  letters  patent  for  the  sime  in- 
vention in  Ireland,  it  was  held  that  the  Irish  patent 
was  not  rendered  invalid  by  reason  of  the  ptior 
publication  of  the  said  invention  m  England. 

The  cau.«e  petition  in  this  case  was  filed  by  Samuel 
Rankin  Magill,  Hugh  Wallace,  and  Thomas  Stepheus, 
against  William  Gibson  and  Patrick  Ewing,  the  re- 
spondents. The  petition  prayed  that  said  William 
Gibson  and  Patrick  Ewing,  their  workmen  and  ser- 
vants, might  be  restrained  by  the  injunction  of  the 
Court  from  using  a  certain  machine  erected  by  them 
at  Lisnafillen,  and  from  erecting  any  other  machines  of 
a  like  description  for  the  purpose  of  stretching,  drying, 
or  finishing  woven  f  Dries,  same  being  an  infringe- 
ment of  petitioners9  rights,  and  that  said  respondents 
may  be  ordered  to  account  with  petitioners  for  the 
profits  made  by  them  by  the  use  of  the  said  machine 
erected  by  them,  and  pay  the  same  to  the  petitioners, 
and  for  a  reference  to  the  Master  to  take  an  account 
of  said  profits,  and  that  petitioners  may  be  awarded 
damages  for  the  infringement  of  certain  letters  patent 
and  their  rights  thereunto;  and  further,  that  the  re- 
spondents might  be  ordered  to  pay  petitioners  such 
damages  as  the  Chancellor  might  deem  meet. 

The  petition  stated  that  Rankiu  Magill,  in  the 
connty  of  Tyrone,  farmer,  and  Hugh  Wallace  and 
Thomas  Staples  Magill,  traded  as  bleachers  aud 
finishers  of  linen  at  Leghimnoher,  in  the  county  of 
Antrim,  under  the  style  and  firm  of  Wallace  Magill 
and  Company.  That  her  present  Majesty  gave  her 
royal  letters  patent,  under  the  great  seal  of  Irelaud, 
bearing  date  the  4th  January,  in  tho  16th  year  of 
her  reign,  reciting  that  Henry  Bid*on  of  Bolton,  in 
the  county  of  Lancaster,  bleacher  and  finisher,  had 
by  bis  petition  humbly  represented  that  he  the  said 
Hvnry  Bridson  had  obtaine  I  letters  patent  in  Eng 
land,  dated  1st  of  May,  1852,  for  his  invention  of 
improvements  in  machinery  for  drying  and  refreshing 
woven  fabrics.  The  following  is  extracted  from  the 
patent  enrolled  in  the  Rolls  Office  of  the  Court  of 
Chancery,  in  Ireland,  dated  29th  Jauuary,  1853: — 
"Victoria,  &c  To  all  whom  these  presents  shall 
come.     Whereas  Henry  Bridson  of  Bolton,   in  the 


county  of  Lancaster,  bleacher  and  finisher,  hath  by 
his  petition  humbly  represented  unto  us  that  he  ob- 
tained letters  patent  in  England,  bearing  date  the  1st 
day  of  May,  18o2,  for  his  invention  of  improvements 
in  machinery  for  stretching,  drying,  and  finishing 
woven  fabrics,  that  he  is  the  first  and  true  inventor 
thereof,  and  that  tho  same  hath  never  been  practised 
in  Ireland  by  any  other  person  or  persons  whomso- 
ever to  his  knowledge  and  belief,  as  by  a  declaration 
annexed  to  the  said  petition  may  appear,  and  praying 
that  we  wonld  graciously  be  pleased  to  grant  unto 
petitioner,  his  executors,  administrators,  and  assigns 
our  royal  letters  patent,  under  the  great  seal  of  that 
part  of  our  United  Kingdom  of  Great  Britain  and 
Ir  land,  called  Ireland,  for  the  sole  nse,  benefit,  and 
advantage  of  said  inventor,  within  Ireland  aforesaid, 
for  the  term  of  fourteen  years  from  the  said    1  st  of 

May,  1852 Know   ye   therefore  that 

wo  ...  .  have  given  and  granted,  and  by 
these  presents  for  us,  our  heirs  and  successors  we  do 
give  and  grant  unto  the  said  Henry  Bridson,  his  ex- 
ecutors, administrator,  and  assigns,  our  special  li- 
cense, full  power  and  privilege  and  authority  that  he 
the  said  Henry  Bridson,  his  executors,  ad  in  mist  rators, 
and  assigns  by  himself  aud  themselves,  and  by  his 
and  their  deputy  and  deputies,  tervaut*  and  agents, 
and  6uch  other  as  he  the  said  Henry  Bridson,  his 
executors,  &c.  shall  at  any  time  agree  with,  and  no 
other  from  time  to  time  and  at  all  times  during  the  term 
of  fourteen  years  to  be  computed  from  the  said  1st  of 
May,  1852,  shall  and  may  lawfully  make  nse,  exercise 
and  vend  sahl  invention  of  improvements  iu  machinery 
for  stretching,  drying,  and  finishing  woven  fabrics 
within  Ireland  aforesaid,  aud  that  the  eaid  Henry 
Bridson,  his  executors,  administrators,  and  assigns 
shall  and  may  lawfully  have  and  enjoy  the  whole 
profit,  commodity,  and  advantage  from  time  to  time 
growing,  accruing,  or  arising  by  reason  of  the  said 
invention.  To  have  aud  to  hold,  &c  ...  for 
and  daring  and  until  the  full  end  aud  term  of  four- 
teen years  to  be  computed  from  the  said  1st  day  of 
May,  1852,  and  fully  to  be  completed  and  ended  and 
to  the  end  that  the  said  Henry  Bridson,  his  executors, 
administrators,  and  assigns  may  have  and  enjoy  the 
full  bene  fit  and  the  sole  exercise  of  the  said  invention 
according  to  our  gracious  intention  heretofore  declared 
in  by  these  presents  for  us,  our  heirs  and  successors 
requiie  and  strictly  command  all  and  every  person  and 
per>ons  ....  within  Ireland  aforesaid,  that 
neither  they  nor  any  of  them  at  any  time  during  the 
continuance  of  the  said  term  hereby  granted,  either 
directly  or  indirectly  do  make,  use  of,  or  put  in  prac- 
tice the  said  invention,  or  any  part  thereof  as  afore- 
said, nor  in  any  manner  counterfeit  or  resemble  the 
same.  .  .  .  Provided  always  that  our  letter 
patent  shall  be  upon  this  condition,  that  if  at  any 
time  duiing  the  said  term  hereby  granted  it  shall  ap- 
pear to  us,  our  heirs  and  successors  •  .  •  that 
the  said  invention  is  not  anew  inventiou  as  to  public 
use  or  exercise  thereof  within  Ireland  aforesaid,  or 
not  invented  or  found  out  by  the  said  Henry  Bridson 
as  aforesaid,  that  upon  signification  or  declaration 
thereof  to  be  made  by  us,  our  heirs  or  successor  un- 
der our  or  their  privy  seal  or  by  the  lords  or  others 
of  our  or  their  privy  council     .     .    .     .     then  our 
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letters  patent  shall  forthwith  determine  and  be  utterly 
▼oid  to  all  intents  and  purposes."     The  said  patent 
contained  among  other*  a  provisoes — "That  if  the 
said  Henry  Bridson  should  not  cause  a  true  copy  of 
the  specification  enrolled  in   England  containing   a 
particular  and  exact  description  of  the  said  invention 
and  of  the  manner  of  making  and  using  the  same,  in 
writing  nnder  bis  hand  and   seal,  to  be  enrolled  in 
the  High  Court  of  Chancery  in  Ireland,  within  six 
calender  months  next  ensuing  the  date  of  said  leters 
patent,   then    these    letters    patent    to    bo    void." 
The   petition   then   stated   that   said   letters   patent 
were   enrolled  in  the   Rolls  Office  of  her  Majesty's 
Court   of    Chancery   in    Irclaud.    on   the    29th   of 
Jauoary,   1853.     That  on  the  8th  of  June,   1853, 
said  copy  of  specification  which  contained  a  particu- 
lar and  exact  description  of  the  invention  and  of  the 
manner  of  making  aud  using  the  same  in  writing  was 
enrolled  in  the  Court  of  Chancery  in  Ireland.     The 
petition  then  stated  that  the  petitioners  are  the  as- 
signees of  said  letters  patent,  and  of  the  rights  and 
liberties  thereby  granted.     That  said   letters  patent 
hat  e  from  the  date  thereof  remained  and  are  now  in 
full  force  and  authority,  that  until  the  month  of  July, 
18G5,  no   person,  save  the  patentees  or  their  as- 
signees can  set  up  said  patent  machinery.     That  in 
said  last- mentioned  month  the  respondents  caused  to 
be  constructed  a  machine  similar  to  the  said  patent 
machine,  and  the  petition  complained  that  said  erec- 
tion of  said  machine  by  respondents  was  an  infringe- 
ment of  the  patent  rights. 

To  this  petition  the  respondents  replied  by  their  ans- 
wering affidavit.  They  said  that  a  specification  con- 
taining a  particular  and  exact  description  of  said  in- 
vention and  of  the  manner  of  using  the  same  was 
signed  by  said  Henry  Bridson  on  the  29th  October, 
1852,  and  the  same  was  pursuant  to  the  statute  duly 
enrolled  in  the  Court  of  Chancery  in  England  on  the 
1st  of  November,  1852.  Respondent  denies  that 
the  letters  patent  were  as  in  petition  alleged  in  full 
force  and  effect  in  Ireland;  but  on  the  contrary  that 
the  said  letters  patent  granted  to  the  said  Henry 
Bridson  on  the  4th  of  Jauuary,  1853,  in  Irelaud  as 
in  petitiou  stated  are  wholly  iu valid,  inasmuch  as  the 
specification  required  in  respect  of  the  said  invention 
was  enrolled  in  Englaud  some  months  previous  to  the 
date  of  the  letters  patent  in  Ireland. 

Brewster,  Q.C.,  Harrison,  Q.C.,  and  Jackson 
were  for  the  respondents. — It  is  submitted  that  the 
letters  pateut  granted  in  Ireland  to  Henry  Bridson 
are  wholly  invalid,  that  inasmuch  as  the  specification 
was  previously  enrolled,  and  therefore  published  in  Eng- 
land; the  Irish  letters  patent  are  void.  A  patent  will 
not  be  granted  for  any  work  unless  the  same  is  novel, 
and  the  prior  user  or  publication  is  enough  iu  itself 
to  strip  the  work  of  novelty. — Darcy  v.  Allen  (1 1 
Co.  86  a.)  And  a  prior  user  in  England,  or  a  prior 
taking  out  of  a  patent  in  Englaud  voids  a  patent 
subsequently  taken  out  in  Ireland.  In  Browne  v. 
Annandale\s  CI.  &  Fin.  437)  it  was  held  to  be  es- 
sential to  the  validity  of  a  Scotch  patent  that  the 
prior  user  of  the  invention  in  England  invalidated 
letters  patent  in  Scotland,  and  some  of  the  dicta  of  the 
lords  would  seem  to  extend  the  same  doctrine  to 
prior  publications  without  user.    This  point  was  de 


cided  in  Be  Robinson  (5   Moore's  Priv.  Coun.  Cas. 
f>5).     The  point   distinctly  arose   (n   Be   BoviU  (1 
Moore  P.  C.  N.  S.  348 i.     If  a  party  do  not  take  ont 
bis  patent  in  Ireland,  but  first  publishes  it  in  Eng- 
land, he  cannot  take  out  a    patent  here  afterwards. 
The  English  patent  was  on  the  1st  May,  1852,  and 
be  might  have  taken  out  his  Irish  patent  before  en- 
rolling it;  but  the  enrolling  in   England  voids   the 
Irish  patent.    Hindmarsh  on  Patents  70  thus  speaks, 
citing  Browne  v.  Annandale  (1  Webb's  Pat.    Cas. 
433) — "  The  specification  is  also  reqnired  to  be  en- 
rolled within  four  months  in  ordinary  cases,  and  in 
six  months  if  the  patentee  declares  that  he  intends 
to  apply  for  a  Scotch   patent.    This  indulgence  is 
granted  on  the  ground  that  if  the  specification  were 
to  be  enrolled  before  the  date  of  the  Scotch   patent, 
the  Scotch  patent  would  be  void."     [Lord  Chancel- 
lor.— Is  there  any  authority  stated  for  that?]     The 
Irish  patent  is  invalid  on^he  ground  that  the  inven- 
tion was  known  in  England.     [The  Lord  Chancellor 
read  the  English  and  Irish  patent  in  this  case.     His 
lordship  observed  that  the  words  of  the  English  pa- 
tent are — "  within  these  kingdoms" — while  the  words 
of  the  Irish  patent   arc — "  within  Ireland.''     I  am 
now  called  on  to  undo  the  practice  of  this  country 
for  many  years.]      On  the  novelty  of  an  invention, 
see  Carpenter  v.  Smith  (9  M.  &  W.  300);  Stead  v. 
Williams  (7  Man.  <&  G.  818).     Rnt  it  is  said  on  the 
other  side  that  the  publication  in  England  is  not  pub- 
lication in  Ireland.    There  is  a  very  late  case  on  pub- 
lication in  foreign  countries. — Lang  v.    Onborne  (31 
M.  &  W.  133).     In  that  case   "  au  invention  was 
described  in  a  book  published  in  France,  copies  of 
which  were  sent  to  England  to  a  bookseller  for  sale, 
and  it  was  held  that  this  was  a  publication  of  the 
invention,  and  that  no  valid  patent  could  afterwards 
be  taken  out  in  England  for  the  invention/' 

Chatterton,  Q.C.,  May,  Q.C.,  aud  Dix  appeared 
for  the  petitioners. — The  Knglisb  letters  pateut  were 
dated  1st  May,  1852,  aud  the  Irish  letters  were 
dated  the  4th  January,  1853.  And  those  latter  let- 
ters recited  that  the  invention  had  never  been  prac- 
tised in  Ireland  bv  any  other  pers:n.  The  previous 
letters  pateut  obtained  in  Kngland  do  not  render  in* 
valid  the  Irish  letters  patent. — Brown  v  Annan* 
dale,  which  is  relied  upon  o.)  the  other  side  has 
nothing  to  say  to  the  case  now  before  the  Court.  All 
that  was  there  decided  was,  that  the  invention  roust 
be  new  in  England  as  well  as  in  Scotland;  but  the 
question  here  is  whether  a  previous  English  patent 
invalidates  an  Irish  one.  The  case  of  Huddleton  v.  Grem- 
shur  (Webst.  Pat.  case  85)  applicable  here.  Neither 
is  the  prior  use  in  Englaud  such  a  publication  as  will 
invalidate  the  pateut  here. — Bentley  v.  Fleming  (1 
C.  &  Kir.  587).  in  order  that  we  should  obtaiu  one 
patent  in  England,  it  was  absolutely  necessary  that 
we  should  make  known  ono  invention;  and  an  un- 
aviodable  disclosure  of  the  invention  to  others  is  not 
such  a  publication  as  will  avoid  the  subsequent  graut 
of  a  patent. — In  re  Newal  and  Elliott  (4  C.  B.  N.  s. 
269).  That  portion  of  the  respondents'  argument 
that  the  previous  publication  in  Knglaud  invalidates 
the  Irish  patent  is  answered  by  the  case  of  Edgeberry 
v.  Stephens  (2  Salk.  447). — u  A  grant  of  a  monopoly 
may  be  to  the  first  inventor  by  the  21  Jac.  1.    And 
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if  the  invention  be  new  in  England,  a  patent  may  he 
granted,  though  the  thing  w  as  practised  beyond  the 
Sea  before,  for  the  statute  speaks  of  new  inventions 
within  this  realm." 

The  Lord  Chancellor. — The  case  for  the  respon- 
dent here  goes  the  length  of  propounding  the  doc- 
trine that  no  letters  patent  can  be  granted  in  Ireland 
where  letters  patent  for  the  same  invention  have  been 
previously  granted  in  England.  Well,  that  is  a  very 
startling  proposition  indeed,  and  we  are  now  called 
upon  to  declare  that  the  practice  of  all  my  predeces- 
sors is  utterly  at  variance  and  contrary  to  law.  That 
is  a  proposition  that  would  require  to  be  supported 
by  a  most  clear  and  distinct  argument  indeed.  The 
law  of  patents  in  this  country  is  different  from  what 
it  is  in  England.  The  Act  of  Monopolies  was  never 
made  the  law  of  this  land  before  the  Union,  and  it 
was  not  made  so  by  the  Act  of  Union  the  39  & 
40  Geo.  3.  ch.  67,  sec  3.  By  that  section  it  was 
enacted  "  that  the  great  seal  of  Ireland,  may,  if  his 
Majesty  shall  so  think  fit,  after  the  union,  be  used  in 
like  manner  as  before  the  uuiou,"  so  that  whatever 
acts  were  lawful  under  the  great  seal  of  Ireland  be- 
fore the  union  will  be  and  are  lawful  now.  Well 
from  the  union  down  to  the  pieseut  time  patents  have 
continued  pretty  much  in  the  same  form  ms  they  were 
before  the  Union.  And  patents  in  this  country  stand 
upon  the  common  law.  And  I  find  that  the  English 
patent  is  in  form  similar  to  that  used  in  this  country 
from  time  imemmorial.  It  is  said  here  that  the  prior 
publication  of  the  patent  in  England  is  suicidal 
to  the  Irish  patent,  because  you  (the  respondents) 
insist  that  the  enrolment  in  England  is  such  a  publi 
cation  as  strips  this  invention  of  novelty,  and  therefore 
that  the  patent  is  void  in  Ireland.  There  is  not  a  single 
case  that  1  amaware  of  before  the  union,  where  it  was 
decided  that  the  use  of  an  invention  in  Ireland  could  pre- 
vent a  patent  being  granted  for  that  invention  in  Eng- 
land, for,  ou  the  contrary,  inventions  might  be  patented 
in  England,  bronght  there  from  abroad.  For  the  Act  of 
21  Jac.  1  inteuded  to  encourage  new  devices  useful 
to  the  kingdom,  whether  learned  by  travel  or  by 
study.  There  is  a  difference  between  the  wording  of  the 
English  and  Irish  patent,  that  the  knglish  patent  uses 
the  expression  "these  kingdoms."  I  have  examined 
the  several  cases  that  have  been  cited,  and  I  do  not 
see  any  strength  in  this  monstrous  proposition  that 
there  is  no  validity  in  Irish  patents,  for  the  question 
really  comes  rouud  to  that.  I  cannot  hold  then  that 
this  patent  is  void.  The  petitioner  is  entitled  to  a 
portion  of  the  relief  he  prays;  ho  cannot  get  an  in- 
junction, because  the  time  the  patent  had  to  run  ex- 
pired on  this  very  day.  But  he  is  entitled  to  an  ac- 
count of  what  sums  the  respoudeuts  made  by  bis 
patent. 


issue  would  appear  from  the  documents  mentioned 
in  schedule  thereto;  and  on  the  case  being  referred 
again  to  the  Master  for  re-consideration  on  this  af- 
fidavit, he  ordered  them  to  produce  all  the  do- 
cuments in  their  power  relating  to  the  matter* 
and  rejerred  to  the  affidavit  in  his  order.  They 
never  appealed  from  that  order.  Ajterwards  they 
refused  to  produce  certain  of  the  documents,  and 
filed  an  affidavit  denying  that  these  related  to  the 
matter  in  issue.  7  he  Master  ordered  them  to  pro- 
duce these  documents,  and  they  appealed  from  thai 
order.  Held — that  they  were  concluded  by  the  on- 
der  not  appealed  from  and  by  the  afltdavit,  and 
were  bound  to  produce  the  documents. 


atolls  Court 

Reported  by  H.  W.  B.  Mackay,  Esq.  LL.B.  Batrlsier.at.Law. 

Rkillt  v.  Reilly April  9,  24,  26. 

Estoppel — Production  of  documents. 
The  petitioner*)  after  some  proceedings  in  the  Master's 
office,  filed  an  affidavit  stating  tout  the  mature  in 


This  was  a  petition  under  the  15th  section  for  the 
administration  of  the  assets  of  the  late  Philip  Reilly. 
The  petition  was  presented  by  Laurence  Reilly  and 
Philip  E.  Reilly,  the  sons  and  administrators  of  the 
testator.  The  respondent  was  also  a  son  of  the  tes- 
tator- It  appeared  by  the  petition  that  the  testator 
died  iniestate  on  the  9th  June,  1847,  and  administra- 
tion was  taken  out  on  the  10th  December,  1864. 
That  the  petitioners,  during  their  father's  lifetime,  had 
carried  on  the  business  of  storekeepers  and  forwarding 
agents  in  partnership  with  him  nnder  the  style  of 
Philip  Reilly  &  Sous,  and  still  continued  that  busi- 
ness. It  was  suggested  in  the  discharge  of  the  re- 
spond ?nt  that  the  petitioners  were  partners  with  their 
father  in  other  businesses;  but  by  an  affidavit  of  the 
petitioner  filed  on  the  5th  Juue,  1865,  to  support  an 
appeal  from  an  order  of  the  Master,  whereby  it  was 
ordered  that  the  respondent's  solicitor  might  attend, 
and  take  extracts  from  certain  documents,  it  appeared 
that  they  had  carried  on  the  business  of  storekeepers  and 
forwarding  agents  with  their  father  from  the  1st  July, 
1843,  till  the  day  of  his  death,  and  had  carried  on  no 
other  business  with  him.  This  affidavit  likewise 
stated  **  that  every  account  connected  with  the  part- 
nership, every  debt  received  or  paid,  appears  in  the 
books  which  are  set  out  in  the  hchcdule  hereto;  and 
that  on  reference  to  paid  books  it  will  appear  that 
there  was  no  stock  iu  trade  or  any  capital  of  the  firm, 
save  some  debts  from  time  to  time  due  to  the  partner- 
ship by  their  customers;  and  that  no  capital,  stock, 
nor  anything  beyond  the  personal  exertions  of  the 
partners  were  necessary  to  carry  ou  the  business.'* 
The  schedule  to  thia  affidavit  set  out  seventy  books, 
as  well  as  bills,  vouchers,  and  other  documents — Nos. 
1  to  307.  TheMaster  of  the  Rolls  referred  the  mat- 
ter ba  k  to  Master  Litton  to  recoot-ider  it  upon  this 
affidavit ;  and  by  an  order  of  6th  November,  1 865, 
it  was  ordered,  having  regard  to  the  affidavit  of  the 
5th  June,  1865  <t<\.  that  there  should  be  a  viva  voce 
examination,  at  v  hic'i  the  petitioners  and  respondents 
respectively  shoi  Id  aitend  for  cross  and  re  examina- 
tion, and  should  at  the  iustauce  of  each  other  produce 
each  for  the  inspection  of  the  other  party  all  books  of 
account,  accounts,  vouchers,  and  other  documents  in 
any  way  relating  to  the  matter  in  their  power,  pos- 
session, custody,  or  procurement  respectively.  This 
order  was  never  appealed  from.  The  petitioners,  how- 
ever, were  witling  to  produce  only  1 9  of  the  books  of 
account,  and  made  an  affidavit  that  the  other  documents 
contained  nothing  relating  to  the  matter  in  question. 
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They  were,  however,  directed  by  a  farther  order  of 
the  Master  to  produce  those  which  they  had  attempted 
to  keep  back.     From  this  order  they  now  appealed. 

F.  W.  Walshe,  Q.C.,  and  R\cheyy  for  the  appel- 
lants. 

Warren.  Q.C.,  and  KeogK  for  the  respondent,  in- 
sisted that  the  appellants  were  concluded  by  their  own 
affidavit  and  the  Master's  order  referring  to  it.  The 
case  was  also  argued  at  large  on  the  law  of  partner- 
ship; bat  as  the  above  point  was  the  only  one  noticed 
in  the  judgment,  it  has  been  thought  unnecessary  to 
encumber  the  report  with  anything  further. 

The  Master  of  the  Rolls. — In  this  case  I  have  a 
very  clear  opinion  that  the  Master's  order  was  in  ac- 
cordance witu  the  justice  of  the  case.     I  shall  affirm 
the  Master's  order.     J  shall  now  explain  the  general 
nature  of  the  facts  before  adverting  to  the  law  of  the 
case.     It  appears  that  in  1843  a  partnership  was  en- 
tered into  with  regard  to  the  storage  business  between 
the  petitioners  and  their  father,  the  testator.     This 
partnership  was  carried  on  from  1843  until  the  death 
of  the  latter  in  1847*     It  also  appears  that  the  pre- 
sent petitioners  are  the  personal  representatives  of 
their  father.     Now,  the  responsibility  of  the  parties  is 
exactly  the  same,  whether  petitioners  or  respondents. 
The  respondent,  as  next  of  kin,  has  the  right  to  com- 
pel the  petitioners  to  account  to  some  extent  at  least. 
This  is  clear.     Previously  to  the  case  of  Newland  v. 
Champion  (1  Yes.  Sr.  104),  it  had  been  well  estab- 
lished that  if  you  sue  the  personal  representative,  you 
cannot  make  the  next  of  kin  parties  uuless  you  charge 
collusion.    Iu  Newland  v.  Champion  Lord  Hardwicke 
himself  grafted  an  exception  on  that  rule,  and  held 
that  yon  may  make  the  surviving  partner  of  the  tes- 
tator a  party  to  a  suit  for  the  administration  of  his 
assets.     Afterwards  in  Bowaher  v.  Wat  kins  (1  Ross. 
&  My  I.  277),  the  whole  question  was  argued  over 
again.     That  was  a  decision  of  very  high  authority. 
It  was  decided  by  Sir  John  Leach.     It  was  insisted 
that  the  surviving  partuer  was  only  a  debtor  of  the  estate, 
and  that  where  there  was  no  collusion  he  should  not 
be  obliged  to  litigate  the  question  with  auyone  but 
the  executors.     But  Sir  John  Leach,  acting  on  the 
princip.e  of  Newland  v.  Champion — a  decision  which 
is  now  an  established  principle  of  law — held  that  you 
may  join  the  surviving  partuer  of  the  testator;  and 
although  prima  facie  it  seems  to  be  a  multifarious 
proceeding,  it  is  not  so.     Many  years  ago  I  argued 
this  qnestion  at  the  bar,  and  having  referred  to  the 
authorities  I  succeeded  iu  getting  a  decree,  founded  on 
the  liability  of  surviving  partners  to  account.  Now,  of 
coarse,  it  is  a  well-known  principle  of  law,  that  if  two 
rights  are  vested  in  the  same  person  it  is  the  same  as 
if  they  were  vested  in  different  persons ;  and  therefore 
if  these  parties  combine  the  characters  of  personal  re- 
presentatives and  surviving  partners,  the  respondent, 
if  he  had  been  petitioner,  would  have  been  entitled 
against  them  beyond  a  doubt  as  if  those  characters 
bad  been  sustaiued  by  different  persons;  and  the  de- 
cree would  necessarily,  and  as  a  matter  of  course,  have 
directed  them  to  account  not  only  as  administrators 
bat  incidentally  as  partners  also ;  and  that  it  should 
be  ascertained  whether  the  deceased,  whose  assets  are 
administered,  was  a  creditor  of  the  firm  of  which  the 
petitioners  were  partners.    As  it  is,  they  have  framed 


the   petition   very   accurately   to   take    no  account 
of  the  assets;  but  they  are  bound  by   Neuiand  v. 
Champion,  and  Bowaher  v.  Wotkins,  to  account  as 
surviving  partners  as  well  as  in  their  character  of  per- 
sonal representatives.     That  is  right  to  be  kept  in 
mind  in  considering  this  case.     When  the  case  went 
before  the  Master  (unfortunately  such  is  the  course  of 
practice  in  the  Master's  office)  there  were  no  accounts 
directed.     The  English  practice  should  be  adopted. 
There  when  the  Master  of  the  Rolls,  through  the  me- 
dium of  his  clerk,  takes  accounts,  he  directs  the  ac- 
couuts  to  be  referred  to  himself  iu  chamber.      If  the 
Masters  would  bear  in  mind  that  they  combine  the  cha- 
racter of  Equity  Judge  and  Master,  ha«f  the  difficulty 
would  be  got  rid  of.     Strictly  speaking,  there  are  no 
accounts  directed  by  the  Master  at  all.     I  don't  see 
why  there  should  not.     However,  the  Musters  look 
upon  it  differently.     But  supi>ose  the  accounts  had 
been  directed;  immediately  after  the  direct iou   there 
might  have  been   a  motion  for  the  product  Ion  of  the 
fifty-one   documents;  and  supposing  tho  Court  had 
made  such  an  order,  the  petitioner,  by  his  solicitor 
inspecting  them,  could  have  ascertained  either  that 
they  contained  information  or  that  they  did  not.     If 
the  petitioner  had  admitted  that  must  be  this  partner- 
ship account  must  be  directed,  I  do  not  see  how  there 
could  have  been  any  reasonable  dispute  between  the 
counsel  on  either  side  except  as  to  whether  there  was 
a  sum  due  to  the  father  at  the  wiuding-up  of  the  part- 
nership.    If  there  were,  the  respondent  I  suppose 
would  have  said  he  was  entitled  to  the  profits  made 
by  it.     If  the  books  contained  nothing  why  this  ex- 
pense? if  they  did  coutaiu  anything  why  not  have 
them  inspected?     The  previous  order  of  the  Master 
was — that  the  solicitor  should  be  at  liberty  to  attend 
and  take  extracts.     If  he  had  done  so,  and  had  found 
there  was  no  sum  due  to  the  father  at  his  death,  this 
case  would  have  been  brought  to  a  close.  Bnt  instead 
of  coming  to  the  poiut  the  petitioners  made  this  affi- 
davit;   and   after  the  matter  was  referred  back  to 
the  Master,  ha  made  the  order  now  appealed  from. 
[His  Honor  here  read  from  the  affidavit  of  which  the 
essential  passage    has   been  given  above,  and  con- 
tinued: J — They  are  not  to  be  permitted  to  swear,  and 
then  to  be  permitted  to  depart  from  their  swearing. 
They  cannot  swear  that  the  documents  relate  exclu- 
sively to  the  petitioner's  case  and  do  not  relate  to  the 
case  of  their  adversary.    If  parties  choose  to  make  an 
affidavit,  considering  that  documents  are  now  pro- 
duced upon  affidavits  instead  of  upon  pleadings,  they 
must  be  bound  by  it.     The  Master  has  come  to  the 
conclusion  that  the  books  are  to  be  produced.     I  do 
not  think  the  appeal  can  be  sustained  having  regard 
to  the  order  of  the  6th  November  not  appealed  from. 
That  order,  as  it  is  binding  on  the  Master,  is  equally 
binding  on  the  Court,  because  not  appealed  against. 
[Here  his  Honor  read  the  latter  part  of  the  order  not 
appealed  from  and  Continued:] — That  does  not  spe- 
cify the  documents  to  be  produced,  but  it  refers  to  the 
affidavit,  and  that  does  not  specify  the  seventy.     If 
they  show  they  disregard  the  Master's  order  then 
made,  they  must  abide  by  the  consequence.     But  it 
would  be  much  better  that  they  should  be  inspected 
by  the  respondent's  solicitor  instead  of  going  into  a 
lengthened  examination  to  ascertain  whether  there  wa*. 
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a  balance  doe  at  the  winding- up  of  the  partnership; 
and  if  so,  how  it  was  disposed  of.  If  in  payment  oi 
debts  there  is  an  end  of  the  question ;  bat  if  it  was 
kept  in  the  partnership  which  was,  I  understand,  car- 
ried on  under  the  very  same  name,  the  name  of  the 
deceased  father,  the  capital  of  the  father  was  a  debt 
due  to  him  at  the  period  of  his  death,  or  of  the  wind- 
ing np;  and  these  petitioners  mast  be  responsible  for 
profits  made  with  it.    The  order  I  will  make  is  this: 

It  is  ordered,  having  regard  to  the  order  of  the 
Master  dated  the  6th  day  of  November,  1865, 
which  has  not  been  appealed  from,  and  having 
regard  to  the  third  paragraph  of  the  petitioner's 
affidavit  filed  on  the  5th  day  of  June,  1865,  and 
the  schedule  annexed  to  the  said  affidavit,  that 
this  motion  be,  and  the  same  is  hereby  refused, 
with  costs  to  be  paid  by  the  said  petitioner*,  J. 
L.  Reilly  and  Phillip  E.  Reilly  to  the  said  re- 
spondent, James  Reilly,  when  the  same  shall 
have  been  taxed  and  ascertained.  And  it  is  far- 
ther ordered  that  the  deposit  of  £  1 0  lodged  with  lw  V?"  "^ 
the  registrar  by  the  said  petitioners  be  paid  over  :  ^yww  wcre 
to  the  said  respondent  in  part  payment  of  said 
costs. 

Keogh  intimated  that  that  the  parties  would  inspect 
the  books  as  suggested  by  the  Master  of  the  Rolls. 


a  receipt  and  this  letter  as  an  order  on  you,  and  I 
hereby  authorise  and  require  yon  to  pay  him  the  sum 
of  £140  on  my  account,  for  which  he  will  hand  you 
my  receipt. 

*'  I  am.  Sir,  yours,  «fca 

"  LETITIA  M.  EDuEWOBTH." 


O'SULLIVAN  V.  EdGEWORTH  AND  WIVE. 

May  9,   10. 
Practice —  Viva  voce  examination. 

A  party  who  has  filed  no  affidavit  (other  than  her 
discharge)  in  the  Master's  office,  and  who  has  not  \ 
presented  herself  for  cross-examination,  may  ne>  ' 
vertheless  be  examined  viva  voce  at  the  hearing  of 
the  cause  on  exceptions,  and  on  the  merits. 

The  cause  petition  was  filed  by  T.  0* Sullivan  as  ex- 
ecutor of  the  late  T.  M.  Lyster,  solicitor,  against  E. 
M.  Edgeworth  and  L.  M.  Edgeworth,  his  wife,  to 
charge  the  separate  estate  of  the  latter  with  a  sum  of 
£200  with  interest  advanced  by  Mr.  Lyster  to  the 
respondent.  The  case  was  referred  to  the  Master  to 
take  an  account,  aud  the  petitioner,  in  his  charge  in 
the  Master's  office,  stated  inter  alia  "  that  the  said 
Thomas  M.  Lyster,  having  made  several  further  ad- 
vances to  said  L.  M.  Edgeworth,  amounting  altoge- 
ther, on  the  14th  September,  I860,  to  the  sum  of 
£140,  the  said  L.  M.  Edgeworth,  in  consideration 
thereof,  and  ascertaining  and  acknowledging  the  correct- 
ness of  said  amount  teing  so  due  by  her  to  him,  and 
lor  the  purpose  of  providing  for,  and  securing  the  re- 
payment thereof  to  him,  handed  to  said  Thomas  M.~ 
Lyster  a  letter  addressed  by  her  to  Mr.  Audrew  No- 
lan, the  receiver  then  over  said  respondent's  estate,  in 
the  words  and  figures  following: — 

M  69  Upper  Gardiner-street, 
"  14th  September,  I860. 
"Sir, — Mr.  Lyster  having  advanced  me  £140  on 
atcouot  of  my  antaity  and  arrears,  i  hare  given  him 


Mrs.  Edgeworth  had  filed  an  evidence  affidavit  at 
the  hearing,  in  addition  to  her  answering  affidavit, 
but  none  (apart  from  her  discbarge)  in  the  Master's 
office.  In  her  discharge  she  stated  that  it  was  utterly 
untrue  that  Lyster  made  several  other  advances 
amounting  to  £140  to  her;  that  she  knew  nothing 
of  the  account,  if  any,  between  her  hosband  and  Lys- 
ter, ami  did  not,  when  she  wrote  or  signed  the  letter 
of  the  14th  of  September,  I860,  know  what  amount 
was  due  to  Lyster  by  her  husband.  That  that  letter 
bad  been  signed  by  her  from  the  dictation  of  Lyster  or 
her  husband  to  enable  her  husband  to  get  from  the 
receiver  so  ranch  money  of  the  arrears  of  her  annuity 
for  the  n*e  of  her  hnsband.  That  both  her  husband 
present  at  the  time  she  wrote  or 
signed  it,  and  that  she  did  not  at  that  time  receive  any 
motiey  from  Lyster.  She  then  went  on  to  admit 
having  signed  a  promissory  note  mentioned  in  the 
charge,  and  added,  M  Deponent  then,  from  professions 
made  by  said  Lyster,  and  placing  implicit  confidence 
in  him,  and  not  knowing  or  believing  that  any  advan- 
tage would  be  taken  of  them  as  showing  any  admis- 
sion of  liability  to  the  said  Lyster  of  the  amount 
therein  stated."  She  also  stated  that  the  only  sums 
Lyster  had  advanced  to  her  on  her  own  account  were 
£15  and  £2.  The  Master  had  made  an  order  per- 
mitting the  parties  to  present  themselves  for  cross- 
examination.  The  petitioner  had  done  so,  but  Mrs. 
Edgeworth  had  not.  The  Master  made  his  report,  and 
the  case  came  before  the  Master  of  the  Rolls  on  excep- 
tions to  the  Master's  report,  and  on  the  merits,  and  was 
adjourned  by  the  Master  of  the  Bolls,  who  directed  ths 
present  motion  to  be  made.  The  present  was  a  mo- 
tion for  the  viva  voce  examination  of  Mrs.  Edgeworth 
at  the  further  hearing  for  the  purpose  of  giving  evi- 
dence as  to  whether  she  received  or  was  paiJ  by  Lys- 
ter any  sum  or  suras  of  money  at  the  time  of  giving 
him  the  order  on  the  receiver  bearing  date  the  14th 
September,  1860,  and  the  receipt  of  said  date,  aud 
how  and  under  what  circumstances,  or  on  what  ac- 
count, was  said  order  and  receipt  given,  and  whether 
she  received  or  was  paid  by  him  any  sum  of  money, 
except  certain  sums  of  £  1 5  and  £2. 

Jordan  moved  on  behalf  of  Mrs.  Lyster  and  cited 
13  &  14  Vict.  c.  89,  s.  12;  Murphy  v.  Longjeild 
(6  Ir.  Ch.  566);  Martin  v.  Pycrojt  (2  De  0  MS. 
&  G.  785) ;  Duke  oj  Leeds  v.  Amherst  ( 1 6  Sun  43 1 ) ; 
Hope  v.  ThrelfaU  (23  L.  J.,  n.  s.  Ch.  63 1);  James 
v.  GrisseU  (3  De  G.  &  Sm.  290);  Herbert  v.  Greene 
(3  Ir.  Ch.  270,. 277). 

Lawless,  Q.C.,  and  Beytagh,  contra,  insisted  that 
the  Master  had  fixed  a  time  forgiving  evidence  wh.cn 
bad  expired,  and  there  was  not  only  no  special  case 
made,  but  no  affidavit  at  all  in  support  of  the  present 
motion.  They  cited  2  Dan.  Ch.  IV.  1st  ed.  958; 
Davis  v.  Davis  (2  Atk.  21);  Redifer  v.  O'Brien  (3 
Madd.  44);  Rands  v.  Ruhman  (6  Sim.  46);  GryOs 
v.  Gundry  (2  Deac.  &  Chitty,  290);  2  Madd.  Ch. 
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3rd  e»1.  681;  2  Sm.Ch.  Pr.  3rd  ed.  *9S;  Whitworth 
t.  Whyddm  (2  M'N.  <&  Q.  56);  Ohver  v.  Daubeny 
(9  Jot.  N.  S.  90);  Longford  v.  J/ay  (22  L.  J.  n.  s. 
Cb.  978);  Williams  v.  Qoodchild  (2  Russ.  91); 
NicholU  v.  CrooAe  (2  Ir.  Jar.,  4,  a);  0/tV«r  v. 
IFr^fa  (1  Sm.  &  Giff.,  App.  xvi.) 

Brewster,  Q.C.,  replied. 

Thb  Master  op  tub  Rolls,  after  expressing  his 
opinion  that  Mrs.  Edge  worth  shonid  have  been  exa- 
mined on  the  question  in  the  Master's  office,  conti- 
nued—When this  case  came  before  roe,  I  drew  np 
the  decree  myself.  It  was  sought  to  charge  this  ladv's 
separate  estate,  her  husband  being  also  a  debtor.  The 
object  was  to  ascertain  what  sum  had  been  advanced, 
and  how  much  to  the  husband,  and  how  much  to  the 
wife,  and  I  reserved  to  the  hearing  of  the  cause  the 
question  whether  the  estate  of  the  husband  in  the 
Landed  Estates  Court  was  primarily  liable^  for  the 
sums  advanced  to  the  wife.  When  the  case  came 
before  the  Master,  there  was  a  document  produced 
which  create*  ali  the  difficulty  in  the  ca^e  written  by 
this  lady  herself,  who  wants  to  exonerate  her  separate 
estate.  This  is  the  letter  which  she  says  (it  is  not 
established  by  satisfactory  evidence  at  all)  she  wrote 
at  the  dictation  of  her  husband  or  his  solicitor.  [His 
Honor  here  read  the  letter.]  Now,  it  is  highly  pro- 
bable every  word  was  dictated  by  the  solicitor  Lyster. 
But  the  Master,  notwithstanding  this  letter,  instead 
of  examining  this  lady  as  to  whether  the  letter  was 
written  at  the  dictation  of  Lyster,  has  passed  over 
that  question  altogether.  Supposing  she  had  sworn 
to  that,  could  the  present  petition  have  gone  further? 
I  am  now  placed  in  this  difficulty— Am  I  now  to  al- 
low a  viva  voce  examination  before  myself?  I  am 
disposed  to  do  so  for  the  furtherance  of  justice.  I 
also  find  in  I  Daniell  Ch.  Pr.  4th  ed.  845,  that 
*  upon  the  hearing  of*  any  case  the  Court,  if  it  sees 
fit,  may  require  the  production  and  oral  examination 
before  itself  of  any  witness  or  party  in  the  cause,  and 
may  direct  the  costs  of  and  attending  the  production 
and  examination  of  such  witness  or  party  to  be  paid 
by  such  of  the  parties,  or  in  such  manner  as  it  may 
think  fit.  This  power  is  only  to  be  exercised  by  the 
Court  at  the  hearing."  We  have  a  different  practice 
m  this  country,  because  in  England  they  will  not 
make  an  order  for  viva  voce  examination  without  first 
hearing  the  cause;  but  here  I  have  been  in  the  habit 
of  making  orders  (subject  to  a  reversal  by  the  Court 
of  Appeal)  unless  it  is  opposed  on  that  ground.  4n 
England  tbey  require  the  cause  to  be  heard  first. 
That  is  the  meaning  of  the  passage  in  Daniell,  that  it 
is  only  made  at  the  hearing.  He  continues  in  page 
846 — "The  Court  of  Appeal  may  examine  orally 
before  it  a  witness  who  has  not  been  orally  examined 
before  the  Court  below."  The  distinction  between 
an  oral  examination  and  an  examination  by  affidavit, 
is  an  obvious  one.  Now,  of  course  I  believe  I  could 
make  an  order  now  which  could  scarcely  be  complained 
of — "  Refer  this  case  back  to  the  Master,  that  he  may 
be  at  liberty  to  reconsider  his  report,  and  examine 
this  lady  viva  voce.7*  but  I  think  it  objectionable  for 
the  Court  to  adopt  this  round  about  proceeding,  and 
if  I  have  a  power  to  have  the  examination  before  my- 
self, it  would  be  less  expensive,  and  more  satisfac- 
tory. 


His  Honor  then  made  the  following  order:— 

44  It  is  ordered  by  the  Right  Hon.  the  Master  of  the 
Rolls,  in  order  to  prevent  the  expense  of  sending 
the  case  back  to  the  Master  for  the  viva  voce 
examination  of  Letitia  Maria  fidgeworth  in  re- 
spect of  the  letter  of  the  14th  September,  1850, 
signed  by  her,  and  addressed  to  Andrew  Nolan, 
Esq.,  that  the  said  respondent,  Letitia  Maria 
Edge  worth,  be  examined  viva  voce  at  the  farther 
hearing  of  this  matter  on  her  own  behalf  iu  re- 
spect of  such  letter;  and  accordingly  it  is  further 
ordered  that  the  further  hearing  of  the  cause  do 
stand  over  until  thd  first  dsy  for  hearing  causes 
next  term ;  and  the  Court  doth  reserve  further 
order,  and  the  question  of  the  costs  of  this  mo- 
tion*! aud  it  is  further  ordered  that  the  petitioner 
be  at  liberty  to  be  examined  viva  voce  on  bis 
own  behalf,  or  to  exam  ne  any  other  witness 
whose  name  he  shall  furnish  to  the  solicitor  for 
Letitia  Maria  Edgeworth  on  or  before  Tuesday 
next." 

Hrs  Honor  remarked,  in  answer  to  Mr.  Lawless, 
that  he  did  not  at  all  mean  to  say  he  would  not  visit 
Mrs.  Edgeworth  with  co?ts. 

In  pursuance  of  this  order,  Mrs.  Edgeworth  was 
examined  viva  voce  on  the  25  th  May. 


.tfourt  of  €xcJ)tqntt  Chamber* 

Reported  by  William  Mulholland,  E*q.,  Barri^ter-at-Law. 

[Before  Lefrot,  C.J.,  Pigot,  C.B.,  O'Brien  and 
Fitzqerald.  JJ.,  -  Fitzgerald,  Hughes,  and 
Deast,  BB.] 

Marshall  v.  Wilson.—  April  26,  May  3. 

Principal  and  Surety— Account  stated. 

A  verbally  promised  to  guarantee  to  C  payment  for 
certain  goods  to  be  delivered  by  C  to  B,  After 
delivery  and  default  made  by  Bf  A  promised  a 
second  time  to  pay  C.  Held — that  such  second 
promise  would  not  support  an  action  upon  an  ac- 
count stated,  the  liability  of  A  not  being  a  direct 
debt,  but  a  collateral  liability. 

Error  from  the  Court  of  Common  Pleas. — This  was  an 
action  on  a  guaranty.  The  summons  and  plaint  contained 
six  counts;  the  first  was  a  special  count  on  the  guaranty, 
the  five  others  were  the  common  indebitatus  counts, 
the  last  being  a  count  on  an  account  stated.  The  de- 
fences were  simple  traverses  and  issues  joined  thereon. 
The  case  was  tried  before  Mr.  Justice  Hayes,  at  the 
Londonderry  Spring  Assises,  1864.  The  facts  proved 
were  these.  Wilson,  the  plaintiff,  in  the  Court  below 
and  the  defendant  in  errror  was  a  seed-merchant  in 
Derry.     Marshall,  the  plaintiff  in  error,  and  a  mam 

(called  Browne,  came  to  bis  stores,  and  Browne  having 
selected  some  seed,  Marshall  promised  Wilson  to  sea 
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him  paid.  N  >  writing  parsed.  The  seed  was  de- 
livered to  Browne  in  due  coarse,  bat  was  never  paid 
for,  Browne  leaving  the  country  some  time  afterwards, 
Wilson  thereupon  applied  to  Marshall,  who  frequently 
acknowledged  his  liability  and  promised  to  pay.  The 
defendant  called  no  witnesses  at  the  trial,  relying  on 
the  fact  that  the  guaranty  was  not  in  writing  as  re- 
quired by  the  Statnte  of  Frauds.  Counsel  for  the 
plaintiff  called  on  the  learned  judge  to  direct  a  verdict 
for  him,  on  the  issue  upon  an  account  stated  on  these 
grounds,  that  a  verbal  guaranty  was  given  by  the  de- 
fendant to  the  plaintiff,  that  the  goods  had  been  do 
live  red  on  the  faith  of  that  guaranty,  and  that  after 
Browne  bad  failed  to  pay  the  defendant,  had  admitted 
his  liability  and  promised  to  pay.  His  lordship  re- 
fused to  do  so,  and  left  the  following  questions  to  the 
jury.  1st — Were  the  goods  sold  to  the  defendant  or 
to  Browne.  2nd — Was  the  defendant's  liability  pri 
mary  or  only  secondary  as  surety  for  Browne.  The 
jury  replied.— First,  that  the  goods  were  sold  to 
Browne  and  not  to  the  defendant;  and  second,  that 
the  defend  ant's  liability  was  as  surety  for  Browne. 
His  lordship,  thereupon,  directed  a  verdict  for  the  de 
feudai it  on  all  the  issues,  but  reserved  leave  for  plain 
tiff  to  move  to  have  the  verdict  set  aside,  and  a  ver- 
dict entered  for  him,  if  the  Court  should  be  of  opinion 
that  the  subsequent  admission  and  promise  of  the  de 
feodant  were  sufficient  to  sustain  a  count  upon  an  ac 
count  stated.  In  Trinity  Term,  1865,  the  plaintiff 
moved,  pursuant  to  leave  reserved,  and  the  Court  of 
Common  Pleas  were  unanimous  in  entering  a  ver- 
dict for  the  piaiutiff,  holding  that  the  facts  proved 
were  sufficient  to  maintain  an  action  upon  an  account 
stated.     Loavc  was  given  to  appeal. 

Butt,  Q.C.  and  Carson  for  the  plaintiff  in  error.. 
It  is  true  there  were  two  promises  here,  but  there  is 
no  difference  in  their  character.  If  the  character  of 
the  promise  was  altered  on  the  second  occasion,  what 
was  the  consideration  for  such  alteration.  There  cannot 
be  two  differeut  promises  out  of  the  same  consideration. 
Marriott  v.  Lister  (2  Wilson  141);  Eastwood  v. 
Kenyon(\\  Ad.  &  E.  438).  Assumpsit  would  not 
lie  on  the  first  promise,  even  if  it  were  enforceable, 
because  it  sounds  in  damages;  neither  will  it  on  the 
second,  whLh  is  the  same.  Cocking  v.  Ward  (I  C. 
B.  858)  is  relied  on  by  the  other  side;  but  this  case 
is  clearly  distinguishable.  In  that  case  and  others 
like  it— Knowles  v.  Mitchell  (13  East.  249);  Pin- 
chon  v.  ChiUott  ^3  C.  &  P.  236)—  the  position  of  the 
parties  had  changed  before  the  second  promise  was 
made.  The  contract  had  been  executed,  and  a  debt 
Actually  incurred  (although  not  enforceable)  by  the 
defeudaut.  Here  there  is  no  debt  but  only  a  collateral 
liability. — E<i<divood  v.  Kent/on,  supra.  "  An  account 
must  be  stated  iu  monies  numbered,"  says  Lord  Ellen- 
borough,  in  Crawford  v.  Stiring  (4  E.«p.  207). 
This  could  not  be  so,  as  it  was  only  a  liability  for 
whatever  the  priucipal,  Browne,  did  not  pay,  and  he 
might  come  any  time  and  pay  a  part  or  the  whole. 
The  surety  is  only  bound  to  pay  the  principal's  defi- 
ciency.— Crawfotd  v.  Stirling.  If  this  is  allowed, 
it  will  be  a  clear  loophole  for  evading  the  Statute  of 
Frauds. 

Dowse,  Q.C.  and  J.  P.  Hamilton,  contra. — The 
other  side  is  wrong  in  saying  that  the  subject  of  au 


account  stated  is  what  the  law  strictly  calls  a  debt 
A  sum  of  money  need  only  be  admitted  as  due.—. 
Arthur  v.  Dartch  (8  E.  Jurist,  N.  S.  118);  Laycock 
v.  Pickles  (4  Best  &  Smith  497);  Newhall  v.  Holt 
(6  M.  &  W.  662);  Foster  v.  AlUinson  (2  T.  R. 
479)*  This  was  a  collateral  liability  no  longer.  It 
was  an  acknowledgment  of  bis  own  debt  after  default 
had  been  made  by  Browne.  There  was,  therefore, 
a  case  for  the  jury,  upon  an  account  stated,  if  we 
can  show  any  consideration  for  the  second  promise. 
The  Statute  of  Frauds  is  only,  so  to  speak,  a  Statnte 
of  Evidence,  and  the  first  contract  was  not  void,  but 
merely  not  enforceable. — Sweet  v.  Lee  (3  M.  &  Gr. 
452);  Crosby  v.  Wadsworth  (6  East  010).  The 
liability,  therefore,  existing  on  the  first  promise, 
although  not  enforceable,  will  be  held  at  Common 
Law  a  sufficient  consideration  for  the  second  promise. 
Lee  v.  Muggeridge  (5  Taunton  36) ;  G*  Sullivan  v. 
tyCaUagha*  (2  Ir.  Jnr.  0.  S.  314).  So  a  debt  barred 
by  Statute  of  Limitations  is  a  good  consideration  for  a 
subsequent  promise  to  pay,  because  the  remedy  only  is 
barred.  So,  also,  a  debt  barred  by  the  Tippling  Acta. 
Dawson  v.  Remnant  (4  Biogh.  459). 

Cur.  adv.  vulL 

May  3. — Pioot,  C.  B.  delivered  the  judgment  of 
the  Court. 

In  this  case  there  were  two  express  promises  to 
answer  for  the  debt  of  another,  oue  before  the  debt 
was  incurred,  and  another  after  the  debt  had  been 
incurred,  and  default  had  been  marie.  The  first  pro- 
mise is  clearly  incapable  of  being  enforced,  not  being 
evidenced  by  a  writing  as  is  required  by  the  Statute 
of  Frauds.  And  the  econd  is  equally  so. — Mat-ton 
v.  Wharam  (2  T.  R.  80j;  Peckham  v.  Faria  (3 
Douglas  1 3).  But  the  promise  declared  upon  here  ia 
the  promise  implied  by  law  iu  stating  an  account; 
and  the  second  promise  was  offered  as  evideuce  of  the 
stating  of  an  account.  Now  the  Statute  of  Frauds 
is  not  violated  by  allowing  the  amount  to  be  recovered 
upon  an  accouut  stated,  if  the  liability  is  one  which 
the  law  allows  to  support  an  account  stated.  What 
that  liability  is,  is  fixed  by  a  rule  too  firm  to  be 
shaken.  It  must  be  a  debt  due  from  the  defendant 
to  the  plaintiff,  being  in  arrear  and  uupaid  at  the 
time  of  the  promise  or  statiug  of  accounts.  All  the 
cases  cited  at  the  bar  on  behalf  of  the  plaintiff  were 
cages  of  a  promise  made  by  the  defendaut  to  pay  his 
own  debt,  a  debt  due,  although  not  enforceable.  Pro- 
vided the  sum  be  ascertained,  there  need  not  be  a 
strictly  legal  debt.  But  it  must  be  a  debt  between 
the  piaiutiff  and  defeudaut,  and  cannot  be  founded  on 
a  collateral  liability. — French  v.  French  (2  M.  &  Gr. 
644);  Lubbock  v.  Tribe  (3  M.  &  W.  6u7);  Lemere 
v.  Elliott  (6  M.  &  W.  656);  Oough  v.  Findon  (7 
Exch.  48).  And  the  rule  is  also  clearly  shewn  in 
cases  of  contract  nnder  seal ;  for  debt  will  lie  npon 
a  coveuaut  to  pay  absolutely. — Evans  v.  Jones  (5 
M.  &  W.  295).  But  where  there  is  a  collateral  and 
independent  covenant  to  pay  the  debt  of  another  per- 
son on  non- performance  by  him,  the  remedy  is  co- 
venant and  debt  will  not  lie. — Randall  v.  Rigby  (4 
M.  «&  W.  130).  The  right  to  recover  ou  an  account 
stated  is  wholly  irrespective  of  the  Satute  of  Frauds. 
It  is  based  ou  the  assumption  of  an  original  liability; 
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but  it  mast  be  a  direct  liability  and  uot  collateral 
which  sounds  only  in  damages.  The  order  of  the 
Conrt  of  Common  Pleas-  most  be  reversed  and  the 
i  shown  allowed. 


Court  of  ^tieen'a  &enc&» 

Reportod  by  William  Woodlock,  Esq.  Bju-rlsUr-at-Ltw. 

The  Earl  of  Derbt  v.  Sadlieb Jan.  12,  13; 

May  7. 

Landlord  and  Tenant  Act.  st.  23  £  24  Vict.  c.  154, 
8.  34.  E.nbUment8—"  Last  gale  day  of  the  cur- 
rent year  in  which  such  tenancy  shall  determine." 

The  expression — "  Last  gale  day  of  the  current  year 
in  which  such  tenancy  shall  determine"  in  section 
84  of  the  Landlord  and  Tenant  Act*  means  "lost 
gale  day  of  the  current  year  of  the  tenancy,"  not 
of  the  calendar  year. 

Qu»re— Has  the  tenant  under  this  section  the  option 
of  exercising  his  common- In  to  right  to  emblements 
instead  of  continuing  to  hold  on  under  the  section? 

This  was  a  motion  on  behalf  of  the  plaintiff  to  shew 
cause  against  a  conditional  order  obtained  by  the  de- 
fendant that  the  verdict  had  for  the  plaintiff  at  the 
Sammcr  Assizes  of  18)5,  for  the  comity  of  Tip- 
perary.  South  Riding,  before  the  Honourable  Mr. 
Justice  O'Brien,  should  be  turned  into  a  non-suit  or 
verdict  fo-  the  defendant,  pursuant  to  leave  reserved 
at  the  trial.  The  action  was  one  of  ejectment  on  the 
title  brought  to  recover  67a.  2r.  15p.  Irish  planta- 
tion measure,  of  the  lands  of  Barualeen,  in  the 
barony  of  Clan  wil  Ham  and  county  of  TIpperary. 
The  title  of  the  plaintiff  was  averred  in  the  plaint  to 
Jiavc  accrued  on  the  1st  November,  1864,  and  the 
summons  and  plaint  bore  date  the  25th  March,  1865. 
At  the  trial  it  appeared  that  the  defendant's  father 
the  late  Mr.  James  Sadlier,  was  in  his  lifetime  in 
possession  of  the  premises  for  which  the  ejectment 
was  brought,  under  an  agreement  dated  the  3rd 
August,  1858,  aud  made  between  the  plaintiff  and 
the  said  Mr.  James  S.idlier.  That  agree tneut,  so  far 
as  its  terms  are  material  for  the  present  report,  was 
as  follows: — "  It  is  hereby  agreed  by  and  between 
the  Right  Honourable  the  Karl  of  Derby  and  James 
Sadlier,  Esq.,  of  Brook  ville,  that  he  the  said  James 
Sadlier  shall  take  from  the  said  Earl  of  Derby  as 
tenant  from  year  to  year,  determinable  ether  by  the 
usual  six  months  notice  to  quit  or  by  the  death  of 
the  said  James  Sadlier  whichever  shall  first  take  effect 
or  happen,  commencing  the  1st  May,  1858,  that 
part  ot  the  lands  of  Barualeen  in  the  occupation  of 
the  said  James  Sadlier,  situate  in  the  barony  of  Clan- 
william aud  county  of  Tipperary,  containing  67a. 
2r.  15 p.  Irish  plantation  measure  or  thereabouts, 
more  or  less,  excepting,  &c,  and  shall  pay  for  the 
same  the  yearly  rent  of  £100,  payable  hall-yearly  iu 
-equal  sums,  on  the  1st  day  of  November  and  1st  day 
of  May  in  every  year  above  taxes  (save  landlord's 


proportion  of  poor's  rate),  the  first  half-year's  rent 
to  be  due  and  payable  on  the  1st  day  of  November. 
1858,  and  the  last  half  year's  rent  to  be  paid  and 
payable  in  advance  of  the  1st  day  of  February  aftet 
notice  to  quit,  and  to  be  recoverable  after  that  day 
iu  the  same  manner  as  rent  in  arre^r." 

It  further  appeared  that  the  late  Mr.  James  Sadlier 
had  assigned  his  interest  in  sa:d  lands  under  said 
agreement  to  bis  son  the  defendant,  and  died  on  the 
27th  of  May,  1864;  that  defendant  had  previously 
got  possession  of  the  lands  and  paid  the  rent  for 
same,  and  had  since  continued  in  possession;  and 
that  on  the  10th  October,  1 864,  he  paid  the  plain- 
tiff's agent  the  half-year's  rent  due  the  1st  May  pre- 
vious; that  on  the  3rd  March,  1865,  the  possession 
of  the  lands  was  duly  demanded  by  plaintiff 's  agent, 
and  refused.  The  defendant's  counsel  called  upon 
the  learned  judge  to  non-suit  the  plaintiff,  or  direct 
a  verdict  for  defendant  upon  the  two  following 
grounds: — 1st.  That  in  any  view  of  the  case  the  te- 
nancy was  not  nnder  the  agreement  determined  till 
the  1st  May,  1865.  2nd.  That  under  the  Landlord 
and  Tenant  Act,  ( 1 860)  sec.  34,  the  tenancy  conti- 
nued till  the  1st  May,  1865.  The  learned  judge  de- 
clined to  non-suit  or  direct  for  the  defendant ;  but  di- 
rected a  verdict  for  the  plaintiff,  subject,  by  consent, 
to  be  turned  into  a  nonsuit  or  a  verdict  for  the  de- 
fendant, if  the  Court  should  be  of  opinion  that  the 
direction  was  wrong  upon  either  of  the  two  grounds 
reiied  npon  by  the  defendant's  counsel.  A  condi- 
tional order  having  been  obtained,  cause  was  now 
shewn  against  it.  The  case  was  twice  argued:  first, 
in  Hilary  Term,  before  Lefroy,  C.  J.,  O'Brien,  J., 
and  Hayes,  J.  upon  both  the  points  reserved;  and 
subsequently,  in  Easter  Term,  before  Lefroy,  C.  J^ 
O'Brien,  J.,  and  Fitzgerald,  J.  npon  the  second  point 
only.  There  was  s^me  question  upon  the  first  argu- 
ment  as  to  whether  there  was  evidence  that  at  the 
death  of  Mr.  James  Sadlier,  on  the  27th  May,  1 8fi4» 
there  were  any  crops  in  the  ground,  and  whether 
therefore  the  right  to  emblements  could  be  said  to 
nave  existed  as  a  fact  at  that  date,  but  the  point  was 
withdrawn,  and  the  second  argument  proceeded 
altogether  upon  the  supposition  of  the  evidence  of  the 
right. 

Serjeant  Armstrong^  J.  E.  Walehe,  Q.C.,  and 
Ryan,  for  the  plaintiff. — With  respect  to  the  first  ob- 
jection, there  can  be  no  doubt  on  the  construction  of 
the  agreement  that  the  tenancy  determined  with  the 
death  of  James  Sadlier.  The  second  point  turns  on 
the  construction  to  be  given  to  s.  43  of  the  Landlord 
and  Tenant  Act,  st  23  &  24  Vict.  c.  154.  By  that 
section,  where  a  tenancy  determines  as  it  has  done  ia 
this  case,  "  the  tenant  in  ccenpation,  in  lieu  of  the 
right  to  emblements,  where  such  right  shall  exist, 
shall,  if  he  think  proper  so  to  do,  continue  to  hold  aud 
occupy  such  farm  or  lands  until  the  last  ga'e  day  of 
the  current  year  in  which  soch  tenancy  shrill  deter* 
in i ue."  We  say  that  the  words  **  current  year  "  mean. 
*•  current  calendar  year,'*  and  James  Sadlier  having 
died  on  the  27th  May,  1864,  that  the  defendant  was* 
entitled  to  bold  until  the  1st  November  following  aud 
no  longer,  and  therefore  that  the  ejectment  was  uot 
premature.  This  section  is  an  extended  nub^tituta 
for  s.  1  of  the  Emblements  Act,  st.  14  &  15  Vict.  e» 
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4.  By  that  Act  the  tenant  is  empowered  to  hold  on 
"  until  the  expiration  of  the  then  current  year  of  his 
tenancy."  Why  was  that  form  of  words  altered  if  it 
pas  intended  that  the  term  for  which  the  tenant  was 
Jto  continue  to  occupy  should  be  the  same?  The 
natural  meaning  of  the  words  in  the  present  Act  is 
"  the  last  gale  day  of  the  current  calendar  year."  It 
js  not  obligatory  on  the  tenant  to  take  the  option  given 
fliim  by  the  Act.  He  may  leave  and  resort  to  his 
common  law  right  to  emblements  if  he  pleases. — Col 
Jkns  v.  Kingsbury  (4  Biugb.  202).  It  will  be  said 
that  the  latter  part  of  the  section  is  repugnant  to  our 
construction ;  but  the  rule  is  that  if  there  is  a  pro- 
yisiou  iu  an  Act  of  Parliament,  and  then  afterwards 
repugnant  words  are  used,  the  repugnant  words  are 
Co  be  rejected. — DwarrU  on  Statutes,  691.  The 
words  "  at  the  expiration  of  such  current  year "  iu 
the  close  of  the  section,  may  be  read  "  on  the  last  gale 
day  of  such  current  year."  Our  construction  allows 
fhe  tenant  to  hold  on  till  November,  which  enables 
him  to  get  his  crop. 

Hemphill,  Q.C.,  Shaw,  Q.C.,  and  Tandy  for  the 
defendant. — As  to  the  first  point.  This  agreement 
created  an  absolute  estate  from  year  to  year,  which 
oould  only  end  on  the  1  st  May,  and  the  provision  as 
io  the  death  of  James  Sadlier  could  not  make  it  end 
eoooer.  The  only  effect  of  that  provision  was  that  tf 
James  Sadlier  were  to  have  died  within  less  than  six 
months  before  the  1st  May,  the  tenaut  would  have  to 
go  out  on  that  day  without  the  usual  six  mouths 
•otice  to  quit.— Doe  v.  Green  (9  Ad.  &  Ell.  668); 
She  v.  Donovan  (2  Campb.  78,  and  1  Taunt,  555); 
Sing  v.  Huretmonceux  (7  B.  &  Cr.  551);  StraUon 
T.  Petit  (24  L.  J.,  n.s.  C.  P.  182).  As  to  the  second 
point*  The  words  "  current  year  "  in  the  34th  sec 
lion  of  the  Landlord  aud  Tenant  Act  mean  "  current 
year  of  the  tenancy;  "  the  tenant  was  therefore  en- 
titled to  hold  to  the  1st  May,  1865,  aud  the  ejectment 
was  premature.  The  intention  of  the  section  was  to 
give  the  tenant  the  same  rights  which  he  bad  nnder 
the  Emblements  Act,  bnt  in  a  more  extended  class  of 
eases.  If  the  plaintiff's  construction  is  right,  then 
nnder  the  first  part  of  the  section  the  tenant  would 
bold  till  the  1st  November,  and  would  pay  rent  to  the 
31st  December  under  the  proviso  at  the  end  of  the 
section,  that  the  landlord  and  tenant  are  to  be  subject 
to  the  same  terms,  (fee,  as  if  "  the  lease  or  tenancy 
had  determined  In  manner  aforesaid  at  the  expiration 
of  such  current  year."  "  Current  year  "  must  have 
the  same  meaning  in  both  parts  of  the  section,  and  to 
wake  this  latter  part  sensible  the  words  in  both  places 
must  mean  M  current  calendar  year."  The  policy 
of  the  law  was  to  put  uncertain  tenancies  on  the 
-same  footing  as  certain  ones  in  respect  to  emblements. 
—Grave*  v.  Weld  (5  B.  &  Ad.  105);  Hyde  v. 
Moche  (5  Ir.  G.  K.  195);  Stradbrookev.  Mulcahy  (2 
Ir  C.  L.  B.  400).  When  the  Legislature  in  this  Act 
of  Parliament  wanted  to  show  that  they  meant  "  ca- 
lendar year,"  they  did  so,  as  in  the  sixth  section. 
The  rules  on  this  subject  are  to  be  fonnd  in  Hoyden's 
ease  (3  Rep.  7);  PowlteiU  case  (1 1  Rep.  34);  Dwar 
m  on  Statutes,  577 ;  EdricVs  ease  (5  Rep.  119). 

Lsvnor,  C.J. —-We  have  expressed  onr  opinion  on 
tfe*.  former  occasion,  and  anything  I  have  learned 
ajnot  has  not  changed  my  opinion.     Everything  we 


have  beard  since  has  very  much  confirmed  what  I 
always  heard  was  the  true  rale  of  construction  in  airy 
case,  and  that  rule  is  this,  that  every  word  as  far  aa 
possible  is  to  have  an  effect.  Here  there  are  words 
to  which,  if  we  adopt  the  plaintiff's  construction,  we 
don't  give  their  effect.  There  is  nothing  in  the  words 
of  the  Act  or  the  general  provisions  of  it  to  shew  that 
the  Legislature  meant  to  depart  from  that  rrle,  and 
therefore  we  are  boand  to  give  every  word  its  force. 
Every  word  must  have  its  effect,  and  therefore  our 
judgment  should  be  for  a  non  suit. 

O'Brien,  J. — In  this  cas»,  as  I  was  the  judge  who 
tried  the  case,  I  may  make  some  observations,  and  I 
own  that  my  opinion  is  as  it  wns  at  the  close  of  tho 
former  argument.     At  the  trial  I  was  nnder  the  im- 
pression that  the  construction  of  the  section  was  as 
was  contended  for  by  Mr.  Walshe  aud  Serjeant  Arm- 
strong;  and  even  if  I  bad  not  been  of  tbat  opinion  on 
the  case  at  the  time,  I  think  that  ruling  in  favour  of 
the  plaintiff  was  the  proper  course  for  me  to  follow. 
But  at  the  close  of  the  last  argument  1  felt  the  difficulty 
which  I  suggested  as  to  the  effect  of  tho  later  proviso 
in  the  section,  namely,  that  it  appeared  to  me  that  in 
order  to  hold  with  the  plaiutiff  we  should  either  strike 
out  altogether  or  else  take  another  liberty  with  the 
Act  by  introducing  several  words  by  construing  the 
words  "  expiration  of  such  current  year  "  as  if  they 
were  "  the  last  gale  day  of  the  current  year."     We 
are  not  warranted  in  doing  that,  unless  our  not  doing 
it  should  cause  a  contradiction  or  repugnancy.    There 
is  this  peculiarity  in  the  case  that  putting  aside  ail 
arguments  ab  inconvenienti  there  is  no  repugnancy  or 
inconsistency  caused  by  putting  the  defendant's  con- 
struction on  the  statute;  and  on  the  other  hand  there 
is  a  considerable  repugnancy  caused  by  putting  on  it 
the  construction  contended  for  by  the  plaintiff.     Thai 
does  not  rest  altogether  on  the  last  proviso,  because 
in  the  earlier  part  of  the  section  we  have  this. — The 
s*cti<>u  deals  with  the  determination  ef  the  interest 
without  any  default  on  the  pait  of  the  tenant.     By 
adopting  the   plaintiff's  construction  we  would  ex* 
elude  from  the  section  and  render  the  section  inap- 
plicable to  cases  in  which  this  determination  happened 
between  the  last  gale  day  and  the  31st  December. 
Serjeant  Armstrong  says  the  Act  would  not  apply 
at  all  to  this  case.     It  would  be  a  strong  measure  to 
hold  that,  and  the  difficulty  of  doing  it  would  be  in- 
creased by  what  Mr.  Shaw  has  pointed  out,  namely, 
that  the  words  in  the  first  part  of  the  section  are  fa* 
tnre,  shewing  that  there  was  to  be  a  last  gale  day  in 
every  case  in  which  the  tenancy  determined.     In  the 
majority  of  cases  where  the  gale  day  was  iu  Novem- 
ber or  December,  the  operation  of  the  Act  would  be 
altogether  excluded  by  the  construction  contended  for 
by  the  plaintiff :  and  then  the  last  part  of  the  sec- 
tion says  that  the  rent  shall  be  p  «id  to  the  last  gale 
day,  that  is,  the  first  of  November;  aud  the  Act 
gjes  on  to  say  that  the  parties  shall,  as  between 
themselves  and  as  against  each  other,  be  entitled  to 
all  the  benefits  ami  advantage*,  and  be  subject  to  all 
the  restrictions  to  which  they  would  have  been  en- 
titled and  subject  in  case  the  lease  or  tenancy  had  de- 
termined in  manner  aforesaid  at  the  expiration  of  sech 
current  year.     We  are  asked  to  do  that  in  the  con- 
struction of  the  Act,  which  I  do  not  think  we  are 
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warranted  iu  doing  -unless  there  U  some  repugnancy. 
Arguments  ab  inconvenienti  may  be  useful  where  the 
policy  of  the  Act  is  doubtful;  bat  they  do  not  war- 
rant as  in  exercising  such  a  jurisdiction  as  that  ever 
as  Act  of  Parliament.  Then  the  view  pnt  forward 
by  Serjeant  Armstrong  is  well  worth  consideration. 
Supposing  that  the  right  to  emblements  was  not 
abolished,  bat  In  lien  thereof  there  was  given  to  the 
tenant  the  option  to  hold  the  premises  till  the  expira- 
tion of  the  period  mentioned,  if  Serjeant  Armstrong 
be  right  in  that  view  it  wonld  get  rid  of  all  the  in- 
conveniences suggested,  as  the  one  suggested  in  the 
course  of  the  argument,  namely,  that  of  the  tenancy 
determining  on  some  day  in  April  when  all  the  crop3 
are  in  the  ground,  and  the  tenant  then  being  turned 
ont  in  May.  That  would  be  got  rid  of  if  the  tenant 
has  the  option,  which  Serjeant  Armstrong  suggests, 
of  taking  his  emblements.  At  all  events  the  option 
be  has  wonld  get  rid  of  the  inconvenience.  On  these 
grounds  I  think  that  the  point  reserved  should  be 
ruled  in  favour  of  the  defendant,  and  that  this  gentle- 
man's  tenancy  should  be  considered  as  subsisting  to 
the  1st  May,  1865. 

PirzQEBALD,  J There  are  other  points  in  the  case, 

bnt  the  only  one  I  have   heard  argned  was  this  on 
section  34.     There  is  one  thing  I  must  say.     This 
jras  supposed  to  be  some  blonder  in  the  section,  but 
the  fact  is  that  this  section  was  submitted  to  a  select 
committee  of  the  House  of  Commons,  and  afterwards 
Trent  before  a  committee  of  the  Law  Lords,  and  was 
subsequently  adopted    by  the  other  lords.     Putting 
the  best  construction  I  can  ou  the  Act,  1   think  that 
on  the  canons  of  construction — and  taking  the  language 
of  the  Act  as  we  find  it,  we  must  put  the  best  con- 
struction we  can  upon  it — I  confess  there  is  a  consi- 
derable difficulty  in  the  plaintiff's  way  on  the   sixth 
aection  where   the   Legislature  uses   the   expression 
•*  calender  year,"  because  the  subject  of  the  section 
was    such    that     if    the    word    was    omitted    no 
other    construction    but   that  of    "calendar   year" 
could    be    put  upon  it.     But  the  Legislature  seeing, 
probably,    that    the    word    "year"    applied   to    a 
tenancy  might  be  taken  to  mean  the  year  of  the  te- 
nancy, to  obviate  that  difficulty  they  used  the  word 
•*  calendar."     We  come  to  section  34,  which,  it  is 
said,  may  have  two  meanings;  but  when  you  come  to 
the  subject-matter,   and   when  you  consider  that  in 
popular  use  "  current  year  "  means  the  current  year 
of  the  tenancy,  it  is  difficult  to  see  why  the  plain  and 
simple  language  of  the  14  &  15  of  the  Queen  should 
be  departed  from,  and  in  place  of  it  the  words  adopted 
wh;ch  are  here  used.     If  it  had  said  "  end  of  such 
current  year,"  it  would  have  satisfied  every  purpose. 
Here  we  are  met  by  the  difficulty  that  "  current  year" 
in  the  whole  section  must  mean  the  same  thing;  and 
at  the  end  of  the  section  we  have  a  provision  where 
it  cannot  mean  calendar  year  unless  you  construe  that 
provision    by    introducing   the   words    "gale   day.*' 
Upon  the  whole,  though  there  are  inconveniences, 
taking  it  altogether,  the  better  opinion  seems  to  me 
that  current  year  means  current  year  of  trie  tenancy 
and  not  calendar  year.     1  express  no  opinion  upon 
the  question  whether  the  tenant  has  the  option  of 
taking  the  emblements. 


taking  the  emblements,  I  only  said  that  I  am  inclined 
to  adopt  Serjeant  Armstrong's  construction  of  the  Act, 
Now,  as  to  the  construction  and  effect  of  the  agree-  : 
ment  itself,  the  point  contended  for  by  Mr.  Hemphill  4 
was  this, — that  under  it  the  parties  were  entitled  to  . 
hold  to  the  1st  May,  1865,  but  it  is  only  necessary  to 
read  the  agreement  to  see  that  that  cannot  be.     It, 
was  contended  by  Mr.  Hemphill  that  the  agreement 
created  an  absolute  yearly  tenancy  and  provides  for 
its  determination.     I  agree  with  that;  that  is,  by 
other  means,  by  the  death  of  the  life.     But  he  said 
that  the  effect  of  the  reference  to  James  Sadlier's 
death  was,  that  if  James  Sadlierdied  between  Novem- 
ber and  May,  Lord  Deroy  might  put  him  out  without 
notice  at  all.     It  is  only  necessary  to  allude  to  that 
view  to  see  that  it  cannot  be  sustained.     The  tenancy 
here  determined  by  the  death  of  James  Sadlier. 


Stmes  v.  Mahon April  18,  19- 

Practice — Common  Law  Procedure  Act*  1853,  see. 
1 06— Default  of  plaintiff  in  not  pro-eeliny  to  trial, 
"  Deftnce  or  other  subsequent  pleading." 

A  writ  of  summons  and  plaint  was  issued  on  the  1th 
of  l)e<  ember,  1864.  Defences  were  filed  on  the  20tk 
of  December.  1864.  the  plaintiff  not  having  pro> 
ceeded  to  trial  for  three  terms,  defendant,  in  Michael 
mas  Term,  1 865,  entered  and  served  the  rule  under 
sec  106  of  the  Common  Law  Procedure  Act,  1 853, 
to  proceed  to  trial  at  the  sittings  next  after  tonentn 
days  from  service.  On  the  20th  of  Januaiy,  1 866, 
plaintiff  served  notire  of  trial,  and  with  it  notice  of 
a  demurrer  that  dig  filed  to  one  of  the  defence*. 
On  the  21th  of  January  he  withdrew  notice  oftriaL 
Held,  that  the  demurrer  was  an  "  otfier  subsequent 
pleading"  within  the  section  of  the  Act,  that  the 
plaintiff  had  three  whole  terms  jrom  its  filing  to 
proceed  to  trial,  and  therefore  that  the  defendant 
was  not  entitled  on  the  above  state  of  Jacts  to  enter 
a  peremptory  order  for  the  payment  of  his  costs 
under  the  above  aection. 

This  was  a  motion  that  the  defendant  mi^ht  enter  a 
peremptory  order  for  the  payment  of  his  coats  of  suit 
pursuant  to  the  statute,  notwithstanding  the  demurrer 
which  had  been  filed  by  the  plaintiff.  The  summons 
and  plaint,  which  contained  the  ordinary  money 
counts,  was  issued  and  served  on  the  7th  December, 
1864.  On  the  20th  December  the  defendant  filed 
bis  defence,  traversing  the  several  counts  of  the  sum- 
mons and  plaint,  and  also  pleading  special  defences. 
No  proceedings  were  taken  by  the  plaiutiff  for  three 
terms  after  that  in  which  the  defence  was  filed,  and  in 
Michaelmas  Term,  1865,  the  defendant  entered  and 
served  the  rule  nnder  the  106th  section  of  the  Com- 
mon Law  Procedure  Act,  1853,  that  the  plaintiff 
should  proceed  to  trial  at  the  assizes  or  sittings  uext 
after  the  expiration  of  twenty  days  from  the  service 
of  the  rule,  and  that  in  default  the  defendant  should 
be  dismissed  with  his  costs  of  suit.  On  the  20th  of 
January,  ltf66,  the  plaintiff  served  notice  of  trial,  and 
O'Bai^,  J.llupon  the  point  as  to  the  option  of  I  with  it  notice  of  a  demurrer  that  day  filed  to  the  fourth 
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defence.  On  the  27th  January  he  withdrew  his  no- 
tice of  trial.  Thereupon  the  defendant  filed  an  affida- 
vit of  the  service  of  the  rule  above  mentioned,  and 
that  the  plaintiff  had  failed  to  proceed  to  trial  in  pur- 
suance thereof,  and  sought  to  enter  his  peremptory 
order  for  the  payment  of  his  costs  of  suit  nnder  the 
106th  section.  The  officer  however  declined  to  allow 
this  to  be  done,  feeling  some  difficulty  on  account  of 
the  demurrer  which  had  been  filed.  In  consequence 
of  this  refusal,  the  defendant  now  came  to  the  Court. 
The  defence  which  had  been  demurred  to  went  to  the 
whole  action,  and  the  demurrer  was  set  down  for  ar- 
gument this  term. 

Ferguson*  Q.C.,  (with  him  Owen)  for  the  defen- 
dant.— The  plaiutiff  hero  was  in  default,  and  the  de- 
fendant rightly  entered  and  served  the  rule  to  proceed 
to  trial.  The  question  then  is  whether  a  party  so  in 
default  can,  by  a  proceeding  taken  of  his  own  mere 
motion,  and  without  the  leave  of  the  Court,  nullify  the 
Act  of  Parliament,  as  it  has  been  sought  to  do  here  by 
filing  this  demurrer.  The  plaintiff  cannot  in  this  way 
deprive  the  defendant  of  the  right  given  to  him  by 
the  Act  of  Parliament. 

Curtis  lor  the  plaintiff. — Until  the  demurrer  is  dis- 
posed of,  it  would  be  illusory  to  force  us  to  trial  in 
this  case.  From  a  note  in  Mr.  Ferguson's  Common 
Law  Procedure  Act,  upon  this  section,  it  appears  that 
a  plaintiff  is  not  iu  default  if  there  are  issues  in  law 
and  issues  in  fact,  until  the  issues  iu  law  have  been 
disposed  of.  [Fitzgerald,  •/. — It  appears  to  mo  that 
ttiere  is  a  grave  question  on  the  section,  as  to  when 
the  plaintiff's  default  begins:  the  words  are,  "  three 
terms  from  that  in  which,  or  the  vacation  of  which 
the  defence,  or  other  subsequent  pleading  is  filed." 
Here  the  last  pleading  is  the  demurrer.  If  it  was  a 
frivolous  one  we  would  know  how  to  deal  with  it,  but 
it  does  not  appear  that  it  was  so,  and  the  plaiutiff  had 
a  perfect  right  to  file  it.] 

Owen  in  reply. — It  is  plain  npon  the  whole  section 
that  what  is  meant  by  the  last  pleading  is  the  last 
pleading  which  appears  when  the  defendaut  enters  his 
rolo  to  proceed.  Ouce  the  rule  is  entered,  the  plain- 
tiff has  no  right  to  make  another  "  subsequent  plead- 
ing "  by  demurriug,  as  here.  He  must  proceed  to 
trial  in  pursuance  of  the  rule,  or  pay  the  costs. 

Cur.  adv.  vuU. 

April  1 9. — The  Ccurt  held  that  the  last  pleading 
in  this  case  was  the  demurrer,  and  that  the  plaintiff's 
default  could  only  commence  from  its  being  filed,  that  the 
demurrer  was  evidently  not  a  frivolons  one,  but  sub- 
stantial, and  therefore  that  the  motion  should  be  re- 
fused, but  without  costs. 


Hennesst  v.  Holland. — April  26. 

Demurrer — Award — Validity  of. 

A .  and  B.  agreed  to  leave  certain  disputes  between  them 
in  reference  to  the  lands  of  X.,  and  certain  other 
disputes,  to  the  arbitration  of  certain  arbitrators. 
Tiie  arbitrators  awarded  that  upon  payment  to  B. 
of  £86  B.  should  convey  the  lands  of  X.  and  T.  to 


trustees  for  the  wife  of  A.  jor  her  separate  vse%  and 
should  aUo  hand  over  to  the  wife  of  A.  certain  ar- 
ticles enumerated.     Held — a  bad  award. 

Demurrer.  The  summons  and  plaint  complained* 
that  whereas  heretofore,  to  wit,  on  the  15th  October, 
1864,  it  was  agreed  by  and  between  the  plaintiff  and 
defendant  to  leave  certain  disputes  between  them  re- 
lating to  the  lands  of  Berrings,  situate  in  the  baron/ 
of  East  Muskerry,  and  cinnty  of  Cork,  and  certain, 
other  questions  and  disputes  between  them,  to  the  ar- 
bitration of  one  Patrick  Riordan  of  Macroom,  one 
John  Connolly  of  Cahir,  and  such  third  person  as  um- 
pire as  one  John  Hassctt  of  Forrest,  Esq.,  should 
name,  that  the  decision  of  any  two  of  said  three 
should  be  final  and  conclusive,  and  their  award  should 
be  made  in  writing  within  two  mouths;  and  the  said 
plaintiff  and  defendant  further  mutually  agreed  to 
abide  by  and  perform  the  award  so  to  be  made  nuder 
a  penalty  of  £100;  that  the  arbitrators  should  give 
three  clear  days  notice  of  the  time  and  place  of  enter- 
ing upon  such  arbitration ;  that  the  said  plaintiff  and 
defendant  should  attend  on  getting  such  notice,  and 
give  all  necessary  information ;  and  that  the  arbitra- 
tors should  proceed  in  the  absence  of  either  party  who 
did  not  attend  on  getting  such .  notice ;  and  whereas 
the  said  John  Hassett  duly  appointed  one  Richard 
Harold  of  Hye  Court  umpire;  and  whereas  the  said 
plaintiff  and  defendant  appeared  before  and  were  duly 
examined  by  the  said  Patrick  Riordan,  John  Connolly* 
and  Richard  Harold;  and  the  said  Patrick  Riordan, 
John  Connolly,  and  Richard  Harold  having  heard, 
considered,  and  examined  the  evidence  of  said  plain- 
tiff and  defendant,  did  thereupon,  and  within  two 
months  from  the  said  15th  November,  18G4,  make 
and  pnbiish  their  award  in  writing  concerning  the 
matter  so  referred  to  them  as  aforesaid  in  manner  fol- 
lowing, that  is  to  say,  upon  payment  of  the  sum  of 
£86  to  the  defendant  Holland,  he,  the  said  Denis 
Holland  should  forthwith  convey  and  make  over  the 
farm  and  lands  of  Berrings  and  Dirreen  unto  Patrick 
Riordau,  of  Masseytowu,  and  John  Henncssy,  of  Kil- 
leagher,  their  executors,  administrators,  and  assigns, 
npon  trust,  and  for  the  use  of  Mrs.  Mary  Anne  Hen- 
nessy,  otherwise  Holland,  the  wife  of  said  Patrick 
Hennessy,  for  her  separate  use  notwithstanding  her 
coverture,  and  free  from  the  debts  of  her  said  hus- 
band ;  and  further,  that  the  said  Denis  Holland  should 
return  to  Mrs.  Mary  Anne  Hennessy  aforesaid  her 
side-car,  horses,  cushions,  and  rug;  and  if  same  were 
not  given  in  a  working  order  before  the  15th  day  of 
December,  1864,  that  the  sum  of  £15  should  be  de- 
ducted from  the  sum  of  £86  payable  as  aforesaid* 
And  the  plaintiff  averred  that  although  he  tendered 
and  offered  to  pay  to  the  defendant  said  sum  of  £86, 
and  all  conditions  to  be  performed  by  the  plaintiff  were 
by  him  duly  performed,  yet  the  defendant  would  not 
convey  and  make  over  said  farm  of  Berrings  and  Dir- 
reen in  trust  as  aforesaid ;  nor  would  he  return  to 
Mrs  Mary  Anne  Hennessy  her  side-car,  harness* 
cushions,  rug,  or  abide  by  said  award;  but,  on  the 
contrary,  so  to  do,  had  wholly  refused,  whereby  an 
action  bad  accrued  to  the  plaintiff  to  have  and  de- 
mand of  and  from  the  defendant  said  sum  of  £100.. 
To  this  summons  and  plaint  defendant  demurred,  say* 
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log  that  it  disclosed  no  caose  of  action  good  in  sob- 
stance,  because  aaid  action,  if  at  all  maintainable, 
onght  to  have  been  brought  by  Mary  Anne  Hennessy 
or  the  trustees  therein  mentioned,  and  not  by  the 
plaintiff;  and  because  it  did  not  appear  that  the 
rights  or  claims  of  the  said  Mary  Anne  Hennessy 
were  a  matter  in  dispute  between  the  plaintiff  and  de- 
fendant as  parties  to  the  submission;  and  because  the 
rights  or  claims  of  said  Mary  Anue  Hennessy  were 
necessarily  a  matter  not  within  the  submission;  and 
because  an  award  of  a  conveyance  to  trustees  for  the 
sole  and  separate  use  of  a  married  woman  was  an  ex- 
cess of  authority  by  the  arbitrators  and  umpire,  and 
it  was  not  shown  that  such  conveyance  was  an  act 
for  the  benefit  of  the  plaintiff,  or  that  such  award  was 
in  any  manner  made  in  pnrsuance  of  the  duty  of  the 
arbitrators  to  decide  between  the  parties  to  the  sub- 
mission; and  because  the  conveyance  therein  directed 
wad  conditional  upon  the  voluntary  performance  of  an 
act  by  some  thin1,  party,  namely — the  payment  of  £86 
to  the  defendant,  and  there  was  no  direction  to  any- 
one to  pay  said  sum,  and  it  did  not  appear  by  whom 
same  was  to  be  paid;  and  because  the  payment  of 
aaid  sum  of  money  being  the  condition  of  said  con- 
veyance, which  was  to  be  executed  forthwith,  was  it- 
self made  to  depend  on  another  act  of  the  defendant, 
namely — the  return  of  the  car  and  harness  which  was 
to  be  done  at  a  future  time;  and  because  said  award 
for  those  reasons  was  not  filial,  and  was  altogether 
uncertain  and  repugnant. 

O'Brien  and  Heron,  Q  C,  for  the  demurrer — The 
first  objection  is — that  the  award  is  wholly  void.  The 
conveyance  directed  in  it  is  a  conveyance  to  a  person, 
the  wife,  who  is  not  a  party  to  ihe  submission.  The 
very  point  was  decided  in  Samon's  case  (5  Co.  Rep. 
77  b,  s.  c.  Moor,  359 U  when*  one  of  the  points  held 
was,  that  if  an  award  be  that  husband  and  wife  shall 
enpy  land,  and  the  wife  is  a  stranger  to  the  submis- 
sion, the  award  as  to  her  is  void.  [Lefmy,  C.J. — 
The  wife  here  was,  no  doubt,  a  stranger  to  the  sub- 
mission, but  she  was  not  competent  to  enter  into  it ; 
and  it  is  not  the  privilege  of  the  husband  to  enter  into 
it  for  her?]  The  very  same  objection  would  apply  to 
Samon's  case.  It  might  there  have  been  even  argued 
that  the  husband  was  to  take  some  benefit  under  the 
award,  but  here  the  estate  is  directed  to  be  conveyed 
as  a  separate  estate  for  her.  There  are  no  recitals  in 
the  submission,  as  set  out  in  the  summons  and  plaint. 
Another  objection  to  the  award  is  that  although  a 
conveyance  is  directed  to  be  matle  of  these  premises, 
that  conveyance  is  conditional  and  contingent  upon  a 
voluntary  act  to  be  done  by  a  third  party,  and  which 
that  third  party  is  not  enjoined  to  make. — Baillie  v. 
The  Edinburgh  Oil  Gas- Light  Company  (3  CI.  & 
Fin.  639).  Lord  Brougham,  in  his  judgment,  at  p. 
655  speaks  of  the  award  as  not  being  final,  "  and  that 
it  does  not  direct  anything  specific  or  positive  to  be 
done,  but  merely  that  upon  one  party  doing  some- 
thing, something  is  also  to  be  done  by  the  other 
party."  Another  objection  here  is,  that  no  time  is 
limited  within  which  the  act  directed  is  to  be  done. 
The  award  is  not  for  the  benefit  of  any  party  to  the 
submission.     In  re  Laing  and  Todd  (13  C.  B.  276 J. 

There  was  no  appearance  on  the  other  side. 

Lefrot,  C.J. — The  general  objection  seems  to  ap- 


ply to  this  award,  that  there  is  neither  finality  in  It 
nor  anything  which  enables  a  party  to  have  finality. 

Fitzgerald,  J. — 1  ttaay  observe  also  that  the  sub- 
mission is  as  to  disputes  about  the  land  of  BeningtL 
and  the  award  directs  a  conveyance  of  the  lands  of 
Berriiigs  and  Dirreen. 

Demurrer  allowed. 


Ik  fit  Archbold. — April  30;  May,  1,  5. 

Habeas  corpus — Discharge  from  custody  for  debt— 
Seawen  on  actual  service — Statutes  1 1  Geo.  4,  c. 
20,  s.  80—19  *  20  Vict.,  c.  83—20  £  21  Fid., 
c.  60, s  2.3. 

On  habeas  corpus  obtained  by  the  Crown,  an  order 
was  made  discharging  from  custody  a  seaman  in 
actual  service,  who  had  filed  a  petition  as  an  insol- 
vent debtor,  and  had  been  remanded  for  Jive  months 
at  the  suit  of  two  of  his  creditors,  the  debts  having 
bun  contracted  by  him  while  in  actual  service,  and 
no  cause  having  bten  shown  to  the  Creditors  against 
the  conditional  order  for  the  habeas  corpus. 

This  was  a  motion  to  make  absolute  a  conditional 
order  for  a  habeas  corpus  ab  subjiciendum  to  bring  up 
the  body  of  John  Archbold,  upon  certificate  of  no 
cause  shewn.  It  appeared  that  Archbold  was  a  sea- 
man serving  in  the  coast  guard  service,  and  stationed 
at  Dunrialk.  He  was  borne  on  the  books  of  H.M.S. 
Royal  George,  lying  at  Kingstown,  as  petty  officer  and 
commanding  boatswain  of  that  vessel,  and  was*  it  ap- 
peared, on  full  pay,  serving  on  shore,  one  of  the  Naval 
Keserve  liable  to  be  called  out.  In  February  he 
was  arrested  at  the  suit  of  one  Charles  Johnson  for  a 
debt  of  £5  14s.  4d.  incurred  for  goods  fcso)d,  and  be- 
ing in  enstody,  on  the  8th  February  last  filed  his  pe- 
tition for  bis  discharge  as  an  insolvent  debtor.  The 
petition  came  on  to  be  heard  on  the  5th  April  before 
the  Chairman  of  Louth,  who  made  an  order  remand- 
ins;  Archbold  for  five  calendar  months  from  the  8th 
February,  at  the  suit  of  the  said  Charles  Johnson  and 
of  John  Hughes,  another  creditor,  whose  demand  was 
£3  13s.,  and  under  that  order  he  was  now  in  cus- 
tody. Both  debts  were  incurred  while  Archbold  was 
in  actual  service.  On  the  l*t  May,  Heron,  Q.C., 
on  the  part  of  the  Crown,  had  obtained  a.  conditional 
order  for  a  habeas  corpus,  directed  to  the  governor  of 
the  gaol  at  Dundalk,  to  bring  up  Archbold  with  a 
view  to  having  him  discharged.  No  cause  having 
b  en  shewn, 

Heron,  Q.C.,  now  moved  to  make  the  order  abso- 
lute.— This  man  is  a  seaman  on  actual  service,  and 
the  debts  were  incurred  by  him  while  on  service: 
Utidcr  the  Naval  Pay  Act,  st.  1 1  G.  4,  c.  i?0,  s.  80, 
the  Crown  is  entitled  to  have  him  discharged.  Under 
the  Naval  Keserve  Act,  st.  19  A  20  Vict.  c.  83,  men. 
in  the  coast-guard  service  are  borne  on  the  books  of 
the  guankhips  of  the  stations  to  which  tbey  belong: 
[F&tgerald,  J. — It  occurs  to  me  that  it  may  be  said 
that  this  man  h  in  custody,  not  for  a  debt,  but  ouder 
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the  sentence  of  a  competent  Court,  with  which  we 
would  not  interfere.  Under  s.  220  of  the  Bankruptcy 
and  Insolvency  Act,  20  &  21  Vict.  c.  60,  the  Court 
has  power  to  remand  for  two  yean*  iu  case*  of  fraud. 
I  apprehend  that  if  we  now  discharge  this  man,  the 
custody  was  illegal,  and  the  whole  of  the  proceedings 
Id  iii8ulveucy  go  to  the  ground]  If  that  was  so,  the 
ground*  of  remand  would  be  stated  on  the  order.  The 
remand  here  was  under  s.  213,  aud  the  creditors  at 
who?e  suit  Arclibold  is  remanded  con  d  discharge  him. 

A  solicitor  appeared  for  the  creditors  to  submit  to 
whatever  order  the  Court  should  make. 

Pek  Cukiam. — We  make  the  order  absolute,  and 
the  prisoner  may  be  discharged  from  custody,  as  no 
one  has  showu  cause  agniust  the  couditiouul  order, 
but  we  prouounce  no  opiuiou  upou  the  case. 


Lord  Lhroan,  plaintiff;    Gkorge  Douglas  and 
Robekt  Douglas,  defendants. — May  4,  5. 

Civil  Bill  Act,  at.  14  &  15  Vict.  c.  37,  *.  60— Pro- 
cess in  ejectment — Signing  by  attorney. 

It  is  not  necessary  that  a  civil  bill  process  in  ejectment 
should  be  signed  by  the  plaintiff's  attorney  with  his 
own  hand.  Where,  therefore,  the  process  wa*  filled 
up  by  the  clerk  of  the  attorney  by  the  attorney's 
directions,  and  the  attorney's  name  was  signed  to  it 

.  by  the  same  clerk  also  by  his  master's  directions, 
this  was  held  to  be  a  sufficient  compliance  with  sec. 
60  o/ 14  £  15  Vict^  c.  57,  though  the  attorney 
did  not  see  the  process  after  it  had  been  filial  up, 
and  before  his  name  was  signed  thereto. 

Tuis  was  a  special  case  stated  by  Fitzgerald,  B.  at  the 
last  Spring  Assizes  for  the  County  of  Armagh  under 
st.  27  &  2W  Vict.  c.  99,  s.  35.  The  case  stated  as 
follows: — 

In  this  case  there  was  an  appeal  from  a  civil  bill 
ejectment  in  the  Court  of  Quarter  Sessions  for  the 
County  of  Armagh,  held  on  the  2nd  day  of  January, 
1866,  brought  on  the  determination  of  a  tenancy  from 
year  to  year  by  a  notice  to  quit,  and  a  decree  had 
been  given  for  the  plaintiff  iu  the  said  Court 
of  Quarter  Sessions,  from  which  the  defendant, 
George  Douglas,  appealed.  Upon  hearing  of  the 
appeal  before  me,  it  appeared  that  the  civil  bill 
process,  which  was  in  the  ordinary  printed  form,  was 
filled  up  from  instructions  given  by  Mr.  Hazlett,  the 
attorney  for  Lord  Lurgan,  by  a  clerk  of  tho  said  Mr. 
Hazlett  in  Mr.  Hazlett's  office,  and  by  his  directions. 
The  name  of  Mr.  Hazlett  was  signed  thereto  by  the 
tame  clerk  by  direction  of  Mr.  Hazlett,  but  Mr.  Haz- 
lett did  not  see  the  process  after  it  had  been  filled  up, 
and  before  his  name  was  signed  i hereto.  I  affirmed 
the  decree  for  the  plaintiff  subject  to  its  being  re- 
versed and  turned  iuto  a  dismiss  without  prejudice,  in 
«ase  a  superior  Court  of  Common  Law,  upon  the  facts 
stated  in  this  case,  should  be  of  opinion  that  there 
was  not  a  sufficient  compliance  with  the  provisions  of 
the  statute  14  &  15  Vict,  c.  57,  which  enacts  that  in 


all  ejectment  cases  the  civil  bill  process  should  be 
signed  by  an  attorney.  Dated  st  Armagh  this  9th- 
day  of  March.  1866.— F.  A.  Fitzgerald. 

A  copy  of  the  ejectment  was  annexed  to  the  case. 

M'Mahon  for  the  appellant Under  s.  60  of  the 

Civil  Bill  Act,  14  &  15  Vict.  c.  57.  the  civil  bill 
process  in  ejectment  cases  should  be  signed  .by  the 
attorney  himself.  Ordinary  processes  may  be  signed 
by  "  the  plaintiff  or  any  other  person  on  behalf  of  the 
said  plaintiff; "  but  in  the  case  of  ejectments  the  sig- 
nature must  be  by  the  attorney  only — Baud  v.  Kirk 
(9  Irish  Common  Law  Reports,  App  iv  )  will  be 
cited  on  tho  other  side,  but  there  it  expressly  ap- 
peared that  the  process  had  been  filled  up  at  the  at- 
torney's dictation,  aud  signed  by  his  clerk  in  his  name 
under  his  immediate  inspection.  This  ca<e  rather  re- 
sembles M'Aulife  v.  btock.  cited  hi  Buird  v.  Kirk. 
Keogh,  J.  there  held  that  an  ejectment  signed  by  a 
person  who  had  a  general  authority  from  the  attorney 
to  fill  up  aud  sign  ejectments,  did  not  comply  with 
section  60.  There  are  several  cases  upou  other  sta- 
tutes where  a  similar  question  has  arisen.  In  Hyde 
v.  Johnson  (2  Hingh.  N.  C.  776)  it  was  held  that 
under  9  G.  4,  c.  14,  s.  1,  an  acknowledgment  signed 
by  the  agent  of  the  debtor  will  not  retrieve  a  debt 
barred  by  the  Statute  of  Limitations,  and  that  it  must 
be  signed  by  the  debtor  himself.  The  judgment  of 
Tindul,  C.  J.  at  p.  778  is  especially  applicable  in  this 
case.  Ho  refers  to  the  distinction  between  different 
sections  of  the  Statute  of  Frauds  as  to  signatures  be- 
ing by  principals  or  agents.  Here  the  distinction  is 
drawn  between  ordiuary  processes  and  ejectment  cases 
in  the  same  section.  Stat.  19  &  20  Vict.  c.  97,  s. 
1 3,  v.  as  passed  in  consequence  of  the  decisions  on  tho 
Statute  of  Frauds.  Ou  the  words  of  the  English. 
Registry  of  Voters  Act  it  has  been  held  in  Toms  Y. 
Cuming  (8  Sc.  N.  R.  910)  that  a  notice  of  objection 
must  be  sigued  by  the  party  objecting  himself,  and 
not  by  a  deputy.     The  question  also  arose  on  the 

Irish  Registry  Act Conway  v.  Baxter  (7  Ir.  L.  IL 

6).  Other  cases  are  Eidijorth  v.  Farrer  (4  C- 
B.  9);  Trotter  v.  Walker  (13  C.  B.f  k.  s.  30); 
Clarke  v.  Woods  (2  Exch.  404).  The  attorney  has 
no  power  to  delegate  his  duty. — Combe's  case  (9  Co. 
R.  75).  The  Legislature  had  in  view  the  object  of 
preventing  any  disclaimer  when  it  enacted  that  the 
attorney  should  sign  the  proccess  himself. 

Monroe  and  Harrison,  Q.C.,  for  the  plaintiff. — 
All  that  the  Act  intended  was  that  in- ejectments,  as 
distinguished  from  ordinary  cases,  there  should  be  the 
protection  of  the  name  of  a  professional  man  to  the 
process.  When  an  Act  of  Parliament  intends  that 
an  attorney  should  sign  a  document  with  his  own. 
hand,  it  says  so  expressly.  Thus  in  stat.  6  Sc7  Vict, 
c.  67*  As  to  Hyde  v.  Johnson,  there  is  a  policy  to- 
be  observed  in  the  Statute  of  Frauds  and  Lord  Ten- 
terdeu's  Act,  as  they  rendered  the  person  signing  lia- 
ble to  be  charged.  They  create  a  personal  liability  in 
the  party,  aud  the  statutes  may  not  have  contem- 
plated a  persoual  liability  created  merely  by  the  sig- 
nature of  an  agent.  Toms  v.  Cuming  was  decided 
altogether  on  the  policy  of  the  Act  in  question  there* 
It  was  a  case,  too,  of  taking  away  a  common  law 
right,  and  therefore  the  document  should  be  authenti- 
cated in  the  best  possible  manner.    Even  those  < 
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lave,  however  been  doubted. — Davits  v.  Hopkins  (3 
C.  B.,  N.  S.,  376).  J s, there  any  policy  to  be  served 
by  requiring  this  strictness  in  the  present  case?  There 
might  have  been  some  such  policy  formerly,  but  if  it 
existed,  it  has  been  abolished  by  st.  27  St  28  Vict.. 
c.  99.  s.  56.  If  the  Court  holds  that  a  signature  by 
the  very  hand  of  the  attorney,  the  decision  must  be 
poshed  to  this,  that  nnder  the  33rd  General  Order 
counsel  in  the  Superior  Courts  must  themselves  sign 
the  actual  pleadings  which  are  put  upon  tho  file,  and 
not  merely  the  drafts.  Must  the  residence  of  the  at- 
torney, which  under  the  section  must  be  set  forth 
upon  the  process,  be  put  there  also  by  the  attorney 
himself?  The  words  in  the  act  as  to  bills  of  costs 
are,  "  which  bill  is  to  be  signed  by  the  attorney  in  his 
own  hand." 

M'MahorK  in  reply,  referred  to  the  note  to  Whit 
comber.  Whiting  (1  Sm.  L.  C.  318);  aud  O'Uon 
Dell  aud  Brady's  Civil  Bill  Practice,  p.  178. 

Cur.  adv.  vutt. 

May  5. — Lefrot,  C.  J.,  held  that  the  decision  be- 
low should  be  affirmed. 

O'Brien,  J. — I  confess  I  should  have  some  diffi- 
culty in  concurring  with  the  judgment  of  the  Court 
from  the  words  of  the  statute.  With  respect  to  the 
decision  of  Fitzgerald.  B.,  I  concur  as  to  the  groat 
weight  and  respect  to  be  attached  to  any  decision  of 
bis;  but  on  looking  to  the  report  of  that  case,  I  do 
not  find  that  the  authorities  were  much  discussed  in 
it,  or  that  any  authority  was  cited,  and  therefore,  sit- 
ting now  in  a  ourt  of  appeal  from  the  decision  of 
which  there  is  no  further  appeal,  I  should  find  myself 
at  liberty  to  question  that  case.  The  60th  section  of 
the  Civil  Bill  Act  re-enacts  the  former  section*  of  the 
old  Civil  Bill  Acts,  so  far  as  they  require  that  ordinary 
civil  bill  processes  should  be  sign  .»d  by  the  plaintiff, 
44  cr  any  other  person  on  his  behalf,"  using  those 
words  expressly,  and  it  does  not  require  the  signature 
of  an  attorney  to  these  ordinary  processes;  but  it  goes 
on  to  provide  that  in  all  cases  of  ejectment  processes, 
the  process  shall  be  signed  by  the  attorney.  Now,  it 
bas  been  truly  said  that  the  primary  object  of  that 
was,  that  whereas  in  the  old  civil  bills  no  attorney's 
name  was  necessary  in  any  process,  it  was,  by  the 
present  Act,  made  necessary  in  these  processes  on 
ejectments.  I  must  own  1  should  be  disposed  to  con- 
cur with  the  view  put  forward  by  Mr.  M'Mahon,  that 
when  the  Act  of  Parliament  required  in  one  case  only 
the  signature  of  the  plaiutiff,  or  anyone  on  his  behalf, 
and  in  another  the  signature  of  the  attorney,  that 
was  as  plain  an  indication  of  the  intention  of  the 
Legislature  that  a  different  rule  was  to  prevail  in  the 
two  cases  as  could  possibly  be.  Now,  the  authority 
of  Hyde  v.  Johnson,  and  the  very  elaborate  judgment 
of  Tiuda),  C.  J.,  there  seems  to  go  for  nothing  if  the 
provision  as  to  the  signature  of  the  attorney  was  to 
be  regarded  in  the  same  light  as  the  signature  of  the 
parties  generally.  Because  I  think  Johnson  v.  Hyde 
established  this*.  The  9  Geo.  4,  c.  14,  s.  16,  required 
Hie  document  nsed  as  an  acknowledgment  of  a  debt  to 
be  signed  by  the  party  chargeable  thereby.  It  was 
held  in  that  case  that  though  it  was  admitted  and 
proved  that  the  signature  there  was  by  the  authority 
*£  the  party,  that  was  not  sufficient.     Tiudal,  C.  J.'s 


judgment  goes  on  this  basis:-.  The  Act  of  Parliament 
refers  to  the  Statute  of  Frauds.  The  Legislature  had 
the  Statute  of  Frauds  before  it  when  it  passed  the  9 
G.  4,  and  in  the  Statute  of  Frauds  a  clear  distinction 
is  drawu  between  the  form  of  signature  that  was  suf- 
ficient to  comply  with  the  several  sections.  In  some' 
of  the  sections  the  provision  was  for  the  signature  by 
the  party,  in  others  by  the  party  or  his  agent  duly  au- 
thorised in  writing,  and  thus,  as  Tindal,  C.  J.,  say*, 
the  Legislature  shews  that  it  had  present  to  its  mind 
the  different  forms  of  signature,  whether  by  the  party 
himself,  or  his  agent.  We  may  apply  that  to  this 
case.  We  have  a  provision  in  the  first  part  of  the 
section,  that  processes  may  be  signed  by  the  plaintiff, 
or  anyone  on  bis  behalf;  and  then  we  find  in  the  latter 
part  the  other  provision,  that  all  ejectment  processes 
are  to  bo  signed  by  the  attorney.  If  the  case  rested 
on  thai,  and  if  there  was  nothing  in  the  character  of 
the  person,  in  the  manifest  view  in  which  that  was 
introduced,  to  vary  the  rule  in  Hyde  v.  Johnson,  I 
would  concur  with  Mr.  M'Mahon,  but  I  think  that  the 
distinction  taken  by  Mr.  Monroe  and  Mr.  Harrison 
does  warrant  a  different  contraction,  and  that  what- 
ever doubt  I  should  entertain  on  the  subject,  it  is  not 
sufficient  to  make  me  dissent  from  the  judgment  of 
the  Court.  Besides,  having  regard  to  the  conse- 
quences likely  to  arise  from  our  judgment  if  it  wat 
different,  I  am  well  pleased  that  the  other  members  of 
the  Court  have  been  able  to  come  to  their  decision. 
The  siguature  is  the  signature  of  thtf  attorney,  and  if 
was  well  put  that  in  the  other  statutes  the  reason  for 
requiring  the  signature  of  the  party  was,  that  thereby 
the  party  would  be  made  chargeable  for  something, 
so  that  the  object  of  requiring  the  actual  signature 
was  that  you  should  have  nothing  to  do  but  to  prove 
the  siguature,  and  then  the  party  would  not  have  the 
tiouble  and  difficulty  of  giving  any  parol  proof  of  the 
authority.  Well,  then  again  there  is  this  to  be  borne 
in  mind,  that  the  signature  of  the  attorney  must  be 
considered  with  a  view  to  what  the  signature  of  a 
professional  man  generally  is.  Now,  though  the  33rd 
General  Order  speaks  of  counsel,  yet  unquestionably 
the  actual  signature  of  counsel  is  not  necessary  to  the 
very  pleading  which  is  on  the  file.  Beside*,  we  know 
that  all  the  business  of  this  Court  is  done  in  the 
name  of  attorneys,  and  it  bas  never  been  held  that 
the  name  of  the  attorney  should  be  put  to  affidavits, 
and  other  matters,  by  himself,  in  order  to  make  docu- 
ments admissible.  Well,  having  regard  to  this,  1 
think  there  is  sufficient  distinction,  especially  having 
regard  to  this,  that  in  the  Bdl  of  Costs  Act  tho  Le- 
gislature uses  the  words  "  in  bis  own  proper  hand.9* 
Then  with  regard  to  the  consequences  of  our  decision, 
I  own  I  should  be  very  reluctant  to  come  to  a  con- 
clusion that  would  throw  the  established  practice  into 
confusion.  On  these  grounds,  whatever  doubts  I  ma/ 
have  had,  I  do  not  feel  sufficient  doubt  to  induce  me 
to  dissent  from  the  other  members  of  the  Court. 

Fitzgerald,  J — I  coucur  with  my  Lord  Chief 
Justice  in  omnibus;  and  I  confess  we  allowed  the 
case  to  stand  over  last  night,  not  from  any  doubt  thai 
we  entertained,  but  with  a  view  to  give  more  time  for 
the  examination  of  the  statute,  which  such  a  question 
renders  necessary.  The  case  before  Fitzgerald,  li, 
cannot  be  distinguished  from  the  present.    It  was  at*- 
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tempted  to  be  distinguished  on  the  ground  that  there 
it  appeared  that  the  attorney  was  actually  looking  on' 
while  his  name  was  being  pot  to  the  process,  bat 
there  was  no  distinction  at  all  in  the  circumstances ; 
and  we  bavo  now  before  ns  a  case  which  for  seveu 
jgars  has  regulated  the  practice  of  the  country.    It  is 
ope  consistent  with  justice,  causing  no  inconvenience, 
anil  carrying  oat  at  least  the  spirit,  if  not  the  letter, 
oj  the  Act  of  Pailiament.     We  are  asked  to  overrule 
that  decision,  aud  in  such  a  case  the  argument  to  in- 
duca  us  to  do  so  should  be  very  clear.     So  far  from 
Chicking  that  any  argument  has  been  brought  forward 
Co  make  us  overrule  that  case,  we  think  it  was  well 
decided.     I  confess  the  60th  section  of  the  Act  of 
Parliament  created  no  difficulty  in  my  mind.     The 
statute  contemplates  this.    In  ordinary  cases  it  wished 
to  make  these  civil   bill  proceedings  as  easy  an  pos- 
sible; aud  accordingly  it  enacts  that  in  all  processes 
save  ejectments  "  it  shall  be  sufficient  if  the  same  be 
signed  by  the  plaintiff  or  any  one  or  more  of  the  plain- 
tiffs therein  mentioned,  or  any  other  person  on  behalf 
of  the  said  plaintiff  or  plaintiffs; "  but  when  the  Legis- 
lature came  to  deal  with  the  enlarged  jurisdiction  as 
to  ejectments,  what  took  place  was  this:  that  in  pro- 
ceedings like  ejectments,  where  very  often  the  plain- 
tiffs are  not  resident  in  the  county,  and  which  affect 
the  tenure  of  land,  and  very  often  the  peace  of  the 
community,  it  was  thought  right  that  there  should  be 
an  officer  of  the  Court  through  whom  these  proceed- 
ings should  be  taken.     So  tlio  statute  makes  it  neces- 
sary that  in  all  ejectment  cases  the  Civil  Hill  process 
should  be  signed  by  an  attorney,  adding  the  words 
44  who  shall  set  forth  his  place  of  residence  thereon." 
What  the  statute  intended  was,  that  there  should  be 
an  officer  of  the  Court  responsible,  that  the  process 
abould  be  signed  by  him  or  some  one  authorised  for 
dim,  and  that  the  residence  should  appear.    Even  Mr 
li'Mahon  did  not  argue  that  the  residence  should  be 
put  on  the  process  by  the  attorney  himself.     Looking 
tt  the  further  sectious,  we  see  the  policy  more  clearly. 
The  tenant  may  come  and  tender  his  rent  to  the  plaiu- 
liff  or  the  plaintiff's  attorney.     He  may  lodge  a  sum 
ef  money  for  rent  with  the  clerk  of  tho  peace,  and  get 
from  him  a  certificate  aud  duplicate,  which  duplicate 
be  is  to  give  to  the  plaintiff  or  the  plaintiff's  attorney. 
There  are  a  number  of  other  sections  showing  that  it 
was  thought  necessary  to  have  an  officer  of  the  Court 
in  reference  to  ejectment  proceedings.     Looking  to 
the  process  of  ejectment  for  non-payment  of  rent,  and 
|he  proceedings  for  redemption,  it  will  be  shown  fur- 
ther.    Then  is  it  necessary  that  the  process  should  bo 
signed  by  the  attorney  with  his  own  hand  ?  The  statute 
does  not  require  the  copy  served  to  be  so  signed;  and 
it  was  not  suggested  in  argument  why  the  statute 
should  impose  a  binding  mandatory  obligation  on  the 
attorney  to  sign  with  his  own  hand  the  original,  which 
did  not  *ee  the  light  till  the  trial,  while  the  copy  which 
«omea  to  tho  hands  of  the  party  should  not  be  so 
jjgued.  Then  1  may  refer  to  the  Landlord  and  Tenant 
Act;  and  for  ejectments,  both  in  the  superior  and  in- 
ferior Courts,  it  provides  they  should  be  iu  the  forms 
given.     There  is  no  direction  given  in  the  Act  itself 
that  they  should  be  signed,  but  tbe  form  has  this  at 
{pat — «  Signed  on  behalf  of  the  plaintiff,  E.  F.  attor- 
b<  y» l  and  then  in  bracket*  "  [Residence  of  attorney].99 


There  is  no  statutable  provision  that  it  pbould  be 
signed  by  the  hand  of  the  attorney ;  and  H  is  this  sta- 
tute, and  not  the  other,  which  now  regulates  the  form, 
of  process.  We  were  very  much  pressed  with  Hyde 
v.  Johnson  and  other  cases.  I  could  not  see  their  ap- 
lication.  Hyde  v.  Johnson  is  in  principle  very  obvious. 
It  is  the  case  of  a  statute  imposing  a  personal  obliga- 
tion, and  carrying  out  a  policy  which  was  to  prevent 
the  doubt  arising  on  parol  evidence;  and  therefore  it 
requires  that  the  promise  shall  he  in  writing,  signed 
by  the  party  to  be  charged.  The  policy  of  the  Act 
was  to  put  an  end  to  acknowledgments  proved  by 
parol,  and  all  the  doubt  which  parol  evidence  creates. 
Accordingly,  if  you  were  to  admit  that  in  carrying 
out  that  Act  of  Parliament  the  acknowledgment  might 
be  signed  by  agents,  you  would  have  to  admit  the  very 
matter  which  it  was  sought  to  prevent,  a*  you  would 
have  to  admit  parol  evidence  to  prove  the  authority.  The 
other  cases  were  cases  depending  ou  Acts  with  a  particular 
scope  and  poliey.  So  Toms  v.  Cuming,  where  the  inten- 
tion was  to  have  a  party  who  should  be  liable  to  costs.  I 
quite  concur  with  the  Lord  Chief  Justice  that  it  waa 
nscless  to  encumber  us  with  thc.*e  authorities.  We 
are  to  look  to  the  Act  of  Parliament.  The  Act  speaks 
of  signing  by  an  attorney,  but  it  does  not  say  that  it 
is  to  be  signed  by  bim  with  his  own  hand.  We  there- 
fore think  the  decision  of  Fitzgerald,  B.  correct,  and 
we  affirm  that  decision. 

Decision  affirmed,  with  costs* 


Court  of  Probate. 

Reported  by  W.  R,  Miliar,  B^.LLa,  BarrUter.«t.U«. 

Ittww  v.  Blakeley. — May  9. 


Costs — Pleas  withdrawn. 

Where  a  defendant,  as  next  of  kin,  has  pleaded  un- 
due influence  with  other  pleas,  and  promptly  with- 
draws thtm%  on  finding  that  they  could  not  In  sus- 
tained, the  Court  will  not  impose  costs  on  him. 

Exham,  Q.C.  (with  him  Shegog)  moved,  for  the 
plaintiff,  to  vacate  an  order  made  on  the  26th  April, 
fixing  a  day  for  trial  of  the  cause  by  a  special  jury. 
The  plaiutiff  was  an  executor  in  a  will  dated  the  12th 
February,  1866.  The  testator  died  on  the  1 4th  of 
the  same  month.  On  the  24th  February  a  caveat 
was  lodged  by  the  defendant,  who  appeared  on  tho 
7th  March.  The  declaration  was  filed  on  the  12th, 
and  on  the  22nd  the  pleas  of  undue  execution,  want 
of  capacity,  and  undue  influence,  exercised  by  the 
plaintiff,  and  others,  were  filed;  and  on  the  26th  it 
was  ordered  that  the  cause  should  be  tried  in  the  en- 
suing Trinity  Term  by  a  special  jury.  On  the  1st 
May  a  notice  and  consent  were  given  by  the  defen- 
dant offering  to  withdraw  the  pleas,  and  allow  probate 
to  be  given  in  solemn  form.  It  was  now  necessary  to 
vacate  the  former  order,  and  take  another  for  a  trial 
without  a  jury.     The  defendant  having  pleaded  undue 
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influence  on  the  part  of  the  plaintiff,  end  now  aban- 
doning it,  should  pay  the  costs  in  the  tense  occasioned 
by  those  pleas,  and  the  costs  of  this  motion. 

&  Walker  for.  the  defendant*— No  object  fan.  wae 
made  to  our  consent,  and  we  withdrew  our  pleee  ae 
soon  as  we  were  satisfied  of  tee  validity  of  the  will; 

Keatings,  J.— Where  a  »e*t  of  kin  withdraws 
from  litigation  promptly  on  discovering  Ac  facte,  I 
am  very  unwilling  to  order  carts.  Besides*  the  plain- 
tiff is  really  gsMi'mg  an  advantage;  vf*.,  an  earlier 
trial,  without  a*y  opposition*  I  wHI,  thereftre,  vacate 
the  former  order,  and  direct  the  case  to  be  tried  before  i 
myself,  without  a  jury,  on  Safcerda^  next,  aad  I  say  i 
nothing  aa  to  costs. 


TlERNlEY  V.    OTRITK.— , 


Commission — Affidavit. 

An  qfidavi't  made  by  one  of  the  parties  in  the  anise, 
storing  that  an  intended  witness  was  suffering  from 
rhtMwatic  pains,  and  had  lost  the  use  of  hit  limbs, 
and  had  refused  to  see  a  doctor,  allrging  that  he 
could  be  of  no  use  to  him*  and  averring  titat  thee 
was  no  chance  of  his  being  able  to  attend  at  the 
trial.     Held  insufficient  to  get  a  commission. 

Dr.  Ball,  Q.C.,  for  the  defendant  moved  for  a  com- 
mission to  examine  John  Byrne,  who  was  intended  to 
be  examined  by  the  d«fen  Jant  as  a  witness.  The  de- 
fendant had,  in  his  declaration,  alleged  a  will  made 
by  Denis  Byrne  on  the  28th  Nov.  1868,  in  which  the 
defendant  was  named  sole  executor,  and  also  legatee. 
The  plaintiff  in  his  plea,  besides  impeaching  such  will 
for  want  of  capacity,  and  on  the  ground  of  undue  in- 
fluence, also  alleged  a  prior  will,  dated  22nd  Nov., 
1865,  in  whic'i  the  plaintiff  and  the  defendant  were 
named  executors;  but  a  legacy  given  to  the  defendant 
in  the  last  will  was  not  in  the  firat.  The  affidavit  of 
the  defendant  stated  that  John  Byrne  was  au  impor 
taut  and  ueceasary  witness  for  the  defendant,  and  was 
for  some  time  labouring  under  rheumatic  pains,  and 
had  lost  the  use  of  his  limbs,  and  had  refused  to  see  a 
doctor,  and  that  there  was  no  chauce  of  his  beiug  able 
to  attend  the  trial. 

Dr.  Miller,  for  the  plaintiff,  opposed  the  motion, 
and  objected  that  the  affidavit  was  quite  insufficient. 
There  should  be  a  satisfactory  affidavit  or  certificate 
of  some  medical  man  explaining  clearly  the  state  of 
the  witness,  and  that  his  examination  in  Court  would 
endanger  his  life.— Pond  v.  Dimes  (3  Moo.  &  Sc 
161). 

Keatinok,  J.— The  affidavit  is  quite  defective;  but 
iflhe  defendant  is  able  to  get  a  proper  affidavit,  i 
will  give  him  leave  to  do  so,  and  will  let  the  motion 
stand  over. 

Motion  to  stand  over. 


Court  of  iiaii&viiptrp&Siwolbeiici^ 

f  Reported  by  John  Lffry,  Esq,  Barrlstor-at-Law.} 

{Before  Lynch*  J.  3 

Re  Lefroy,  STEtK  <&  Co. — May. 

Agreement  to  assign  property  to  secure  payment  a/  * 
bills — Fraudulent  prefereixc— Transfer  of  whiskey 
in  bvnd—JMivery  order* 

Where  distiller*  procure  acceptances  jor  their  accom- 
modation vpon  a  general  agreement  that  the  part§ 
so  accommodating  them  shall  be  secured  by  a  trans- 
fer of  whiskey  in  bond*  and  the  distillers  afierr 
wards,  when  in  a  state  of  insolvency*  transfer  the 
whiskey ,  and  a  delivery  order  and  invoice  are  mads 
out  in  May*  which  it  was  alleged  were  in  pursu- 
ance of  the  general  agreement  to  secure  the  payment 
of  the  bilts%  which  was  made  in  March  and  April  pre- 
vious, this  will  not  prevent  the  operation  of  lam  wit% 
regard  to  a  fraudulent  preference,  and  the  as4g*te*> 
in  bankruptcy  will  be  declated  entitled  to  we 
whiskey. 

This  case  came  before  the  Court  upon  a  charge  AM 
by  the  assignees,  claiming  certain  whiskey  which  had 
been  assigned  to  a  creditor  to  secure  liabilities  whidi 
be  incurred  on  accouut  of  the  bankrupts,  and  the  dnh 
charge  filed  by  the  creditor. 

Kernan*  Q.C.,  and  George  Perry  were  in  support 
of  the  charge.— Suppose  the  Court  to  be  of  opinion 
that  there  was  an  agreement  at  all,  the  questions  theft 
will  be,  first,  whether  it  was  the  mixed  motive  of  ftif* 
filling  the  agreement,  and  preferring  his  brotber-ia*- 
law,  or  simply  the  intention  fraudulently  to  piefti 
him,  which  influenced  the  bankrupts.  2nd. — Wh*- 
tJher  under  the  circumstances,  that  no  specific  whiskey 
was  assigned,  this  was  au  agreement  that  could  give 
tlbe  claimant  priority  over  other  creditors. 

Heron*  Q.C.,  and  James  Wilson,  in  support  of  the 
discharge. — This  was  an  agreement  within  the  mean- 
ing of  Hutton  v.  CrutweU.  A  fraudulent  preference 
must  be  a  payment  or  assignment  made  pursuant  to 
no  contract  or  original  obligation^entered  iuto  in  the 
course  of  their  dealing. 

The  following  cases  were  cited — Brown  v.  Kemp* 
ston  (ly  L.  J.,  C.  P..  169);  Harman  v.  Fisher 
(Cow per,  117);  Simmond  v.  Ifibbert  (1  Buss.  e% 
Myln.  719);  Re  Thornton (11  lr.  Jur.  16);  Hutton*. 
CrutweU  (I  Kllis  &  Blk.  296);  Hunt  v.  Mot  timet 
(10B.&  Ores  well,  47). 

The  facts  aro  fully  stated  in  the  judgment. 
LnsCK,  J.— This  case  is  now  before  me  on  the 
charge  of  the  assignees,  and  the  discharge  of  Mr. 
Roger  Shine.     The  assignees  by  their  charge  claim  to 
be  entitled  to  certain  whiskey  of  the  value  of  about 
£600  or  £700,  now  standing  in  the  Kind's  Stores  is 
Limerick  in  the  namo  of  Mr.  Boger  Shine,  the  tra lie- 
fer to  him  of  the  said  whiskey  being  void,  same  bat- 
ing been  made  aa  a  fraudulent  preference,  by  Mr. 
Lefroy  in  contemplation  of  bankruptcy.      The  dis- 
charge of  Mr.  Roger  Sblne  relies  on  the  fact  that  tha 
di  delivery  order  for  ink  wbUfcey,  and  the  invoice  note 
4<jf*b*  asie,  wen  made  oat  on  the  7th  April  pursuana 
t»*  jwevjtaa  contract  for  security v  and 
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pletioo  of  that  contract  the  whiskey  was  actually 
transferred  to  hid  Dame  on  the  22nd  May*  It  ap- 
pears upon  the  evidence  that  Mr.  Roger  Shine  Is  the 
brother-in-law  of  Mr.  Lefroy,  and  that  he  had  ac- 
commodated the  firm  with  his  name  on  acceptance 
previously  to  the  21st  Febroary  withont  security.  It 
ai  then  alleged,  that  with  respect  to  two  accommeda- 
;tion  acceptances,  dated  2 1st  Febroary  and  4th  May 
respectively,  and  for  the  same  of  £300  and  £550  a 
different  dealing  took  place  with  regard  to  them;  that 
Mr.  Lefroy  promised  him,  upon  his  giving  these  accept* 
ances  (in  the  words  of  the  discharge),  "  that  the  bank- 
rupts should  execute  to  dischargeant  a  transfer  of 
whiskey  to  an  amount  sufficient  to  cover  the  said  bill 
(and  similarly  as  to  second  bill),  and  it  is  said  then  that 
the  transfer  and  sale  of  the  whiskey  on  8th  and  10th 
April  were  the  acts  of  Lefroy,  done  in  pursuance  of 
that  contract,  and  that  having  been  done  iu  pursu- 
ance of  that  contract,  it  was  not  voluntarily  done 
within  the  rule  of  law  regulating  this  matter.  Now, 
the  sole  question  argued  on  which  I  have  to  decide  is 
this — was  there,  as  a  fact,  a  voluntary  preference  by 
Mr.  Lefroy  in  this  dealing?— that  is,  was  he  insol- 
Tent?  and  did  he,  in  contemplation  of  bankruptcy, 
Toluutarily  make  this  transfer  to  his  broth er-iu- law? 
This  is  a  mixed  question  of  law  and  fact,  on  which  I 
have  the  double  duty  of  expounding  the  law  applica- 
ble to  the  case,  and  finding  the  facts  that  may  be  ne- 
cessary to  be  found  to  raise  the  legal  questions.  It  is, 
I  think,  most  convenient  first  to  discuss  the  facts,  and 
state  my  conclusion  as  to  them.  It  appears  that  Mr. 
Lefroy  was,  in  March  and  April,  in  tightened  circum- 
atanccs  in  his  trade.  This  is  a  part  of  Mr.  Shine's 
own  case,  giving  a  reason  for  the  alleged  contracts  in 
March  and  February.  It  appears  that  to  extricate 
himself  from  difficulties  be  projected  the  plan  of  ar- 
ranging a  company  to  work  the  distillery  concerns, 
and  he  lioped  thereby  to  clear  off  the  charges  created 
on  the  distillery,  and  to  liquidate  the  claims  of  all  the 
general  creditors.  It  seems  to  me  quite  clear  that 
unless  the  distillery  could  yield  to  the  firm  its  pur- 
chase value,  that  the  firm  was  insolvent,  and  that  Mr. 
Lefroy  knew  it,  and  must  have  known  that  bankruptcy 
was  inevitable,  unless  his  creditors  agreed  to  take  a 
•mall  sum  as  a  dividend  by  arrangement  in  this  Court. 
It  further  appears  that  sometime  about  the  5th  or 
fth  April,  Mr.  Lefroy,  then  in  London,  where  the 
treaty  for  the  company  was  depeuding,  learned  the 
hopelessness  of  carrying  out  the  treaty,  and  then  this 
matter  being  broken  off,  on  some  day  before  the  7th, 
or  on  the  7th,  he  wrote  from  London  to  his  clerk  in 
Limerick  to  transfer  to  Mr  Shine  the  whiskey  in  ques- 
tion. That  letter  is  a  most  material  document  in  this 
case,  and  that  letter  is  not  produced.  I  have  heard 
all  that  is  stated  regarding  its  loss,  and  still  I  cannot 
help  stating  my  great  regret  that  it  has  not  been  pos- 
sible to  produce  it,  and  further  stating  that  I  cannot 
help  beiug  affected  by  the  fact  that  a  document  of  so 
much  consequence  in  a  dealing  of  this  sort,  and  so 
recently  written  before  the  petition  in  this  matter, 
should  have  gone  astray.  There  is  no  donbt  that  a 
letter  was  written  and  acted  upon— its  date  I  have 
not;  but  Mr.  Lefroy  came,  home  himself  on  the  7th 
or  8th  April.  Why  was  it  necessary  for  Mr.  Lefroy, 
intending  to  retain  to  Limerick  immediately,  to  write 


off  to  his  clerk  to  complete  this  agreement  made  in 
March?  Why  was  it  necessary  to  anticipate  bis  own 
arrival  by  that  letter?  I  wish  we  had  that  letter*, 
saw  its  exact  date,  its  actual  statement,  for  then  there 
won  Id  not  be  so  much  speculation  as  to  what  was 
done,  and  as  to  why  that  transfer  was  made.  The 
acts  then  done  on  the  8th  and  10th  April  are  now 
alleged  to  have  been  a  fraudulent  preferring  by  the 
bankrupt  of  Mr.  Shine,  his  brother-in-law.  To  be  such, 
of  course  it  mast  have  been  voluntary  on  the  part  of 
the  bankrupt.  The  letter  directing  the  act  is  not  pro- 
duced, aud  the  thing  done  purported  to  be  an  absolute 
sale  and  a  delivery  order  given.  That  this  was  a  vo- 
luntary act  by  Mr.  Lefroy,  there  is  no  question — that 
it  was  his  own  sole  act,  withont  request  from  Shine, 
withont  the  knowledge  of  Shine,  U  quite  clear.  It 
was  purely  a  voluntary  preference  of  Shine  by  the 
bankrupt  when  ho  was  insolvent,  and  to  save  him  from 
the  loss  his  bankruptcy  would  entail.  All  this  is  clear 
enough,  but  it  still  remains  for  me  to  consider  the  law. 
and  also  the  facts  respecting  the  further  question- 
namely,  whether,  although  they  were  voluntary,  and 
these  acts  the  sole  acts  of  Mr.  Lefroy,  yel  that  if  they 
were  dono  in  pursuance  of  the  contract  stated,  and 
only  gave  him  the  rights  he  was  so  given  by  contract, 
that  these  acts  are  not  purely  voluntary  within  the 
rule  of  law  as  to  fraudulent  preference.  I  cannot 
avoid  here  noticing  another  feature  iu  this  case — dis- 
agreeable to  find  in  a  case  of  a  person  in  such  a  posi- 
tion in  society  as  Mr.  Lefroy  filled.  The  transaction  of 
the  8th  April  is  carried  out,  not  in  simplicity  and 
truth,  as  it  was  in  reality;  a  false  date  was  put  on 
the  invoice  to  correspond  with  the  giving  of  the  ac- 
ceptance, a  matter  not  unimportant  to  observe  when 
we  regard  the  evidence  first  given  by  Mr.  Lefroy  in 
this  Court.  The  questions  of  fact  which  hero  arise 
to  be  decided  by  me  are  these — Was  there  a  contract 
for  the  delivery  of  the  whiskey?  and  if  so,  what  was 
the  nature  of  that  contract,  and  was  the  act  of  Lefroy 
in  pursuance  of  that  contract?  No  writing,  lost  or 
otherwise,  exists,  or  ever  existed,  to  show  this  con- 
tract— it  merely  rests  in  parol.  Tbe  discharge  states 
it  to  have  been  a  contract  that  bankrupts  should  exe- 
cute to  Mr.  Shine  a  transfer  of  the  whiskey  to  an 
amount  sufficient  to  cover  the  said  bill,9'  that  is,  the 
first  bill,  and  as  to  second  bill,  it  states  the  contract. 
That  in  consideration  of  the  acceptance  of  tbe  aaid 
bill  by  Mr.  Shine,  the  bankrupts  should  transfer  whis- 
key to  Mr.  Shine  to  an  amount  equal  to  the  amount 
of  said  bill.  Said  two  contracts  verbally,  at  all 
events,  are  different.  But  chargeant  refers  for  proof 
of  that  coutract  to  [the  sworn  evidence  of  Henry 
Maunsell  Lefroy,  given  on  the  2jth  June,  1865,  in 
this  matter.  Now,  no  doubt,  Mr.  Lefroy  then,  in  an- 
swer to  Question  23,  says,  "  There  was  a  distinct  pro- 
mise from  me  to  him  that  we  would  give  him  value  in 
whiskey  when  he  was  giving  us  these  two  last  bills.'9 
But  Mr.  Lefroy  had  been  examined  in  this  Court  on 
the  13th  June  respecting  this  very  transaction,  and 
his  evidence  then  is  very  material  to  regard.  On 
that  day  the  case  was  adjourned  into  bankruptcy; 
the  transfer  had  been  completed  on  the  24th  May,  and 
I  confess  myself  nnable  to  reconcile  the  evidence  that 
day  with  the  evidence  given  on  the  29th  June.  On 
the  13th  Jane,  in  answer  to  Question  7,  he  says* 
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"  We  sold  him  spirits  last  March  for  money  which  he 
gave  us."    To  Question  8— We  have  a  record  in  onr 
books  of  that  transaction.    To  Question  1 1 — "  As  to 
the  amount  of  money  between  £600  and  £700,  we 
sold  bim  the  spirits  at  the  same  time  time."   Question 
12 — He  bad  not  lent  ns  that  money."  Question  17 — 
"  I  will  answer  yon  this,  that  I  have  not  the  control 
over  one  puncheon  of  whiskey  in   the   Henry-street 
warehouse  at  this  moment,  or  since  we  became  bank- 
rupt."     Question  20 — "  There  is  an  entry  in  my 
cash-book  of  the  £600  or  £700  I  got  from  Mr. 
Shine."    Question  21 — "  We  sold  him  the  spirits  as 
we  wonld  sell  it  to  anyone  else  for  the  money  wo  gQt 
from  bim."      Question  26 — "  Was  this  the  transac- 
tion, that  he  lent  you  his  acceptance  for  £600  or 
£700,  and  to  secure  him  you  gave  him  the  whiskey? 
We  gave  him  the  whiskey  when  we  got  the  accept- 
ance."   Question  27 — "  Did  you  make  an  absolute 
sale?    Wo  made  as  absolute  a  sale  as  we  ever  made 
of  spirits."      Question  28 — •*  Was  it  so  much  a  pun- 
cheon?    So  mucli  a  gallon,  and  Mr.  Shine  holds  the 
documents,  invoices,  &c,  and  everything  connected 
with  the  spirits,  tho  same  as  anyone  else."     This  evi- 
dence is  very  distinct.      An  absolute  sale  in  March  is 
stated  at  a  fixed  price  per  gallon,  and  the  invoices 
made  out  as  on  other  sales,  and  negatively  also  in 
answer  to  Question  26.    The  absolute  sale  is  affirmed 
in  contradistinction  to  the  merely  giving  security.   At 
this  time  there  existed  the  document,  the  iuvoice, 
ante-dated  to  the  4th  March  to  bear  out  this  version 
of  the  transaction.   No  attempt  lias  been  made  to  ex- 
plain this  matter  to  me;  it  stands  uakedly  before  me 
in  its  full  force  as  a  misstatement  of  the  dealings  be- 
tween these  parties  respecting  this  property.     On  the 
22nd  June  Mr.  Harris  was  examined,  aud  after  bis  j 
evidence  the  simple,  plain  statement  of  a  sale  as  in 
ordinary  course,  with  delivery  of  invoice,  <&c,  as  de- 
posed to  on  the  13th  June,  was  untenable,  and  on 
that  day  Mr.  Lefroy  also  was  examined.      Question 
229 — "  You  told  me  on  a  former  day  that  you  en- 
tered a  transaction  of  Shine's  in  the  cash-book,  and 
that  on  the  day  you  entered  it  yon  made,  a  regular  sale 
to  him  of  forty  puncheons  that  were  in  Henry  street? 
I  recollect  telling  you  there  was  an  entry  made  of  his 
acceptance  in  the  cash  book  as  having  been  received." 
Question  230 — "  Did  you  say  on  the  same  day  that 
was  done,  that  you  made  a  rognlarsale  to  him  of  40 
puncheons  of  whiskey?     No  doubt      He  was  sold 
whiskey  to  cover  bis  amount"      Question   231 — 
"  Was  th.it  on  the  day  he  gave  that  bill  ?      In  or 
about  that  day,  I  presume."     Question  232 — "  I  am 
Dot  speaking  of  presumption.    I  am  speaking  of  the 
practice  of  the  house."   Question  233 — Do  you  swear 
there  was  a  sale  cade  to  Shine  on  the  day  he  gave 
bis  acceptance  to  you?     No."     The  particulars  of  the 
transfers  8th  and  10th  April  were  then  inquired  into, 
and  then — Question  240 — "  Do  you  swear  there  was 
a  sale  of  all  the  goods  marked  there  to  Shine?     Say 
yes  or  no.    Do  you  mean  to  say  that  the  goods  marked 
there  R.  S.,  with  the  dates  of  their  going  out,  were 
aold  by  you  to  Shine?   No,  I  won't  swear  it"   Ques- 
tion 24 1  — "  What  do  you  mean  ?    I  swear  that  Shine 
guaranteed  and  arranged  to  be  given  spirits  to  cover 
his  acceptance  at  the  time  be  gave  the  acceptance." 
ijuestiou  242— Is  that  in  writing?    It  is  not  in  writ- 


ing; it  was  verbal  between  him  and  me."     Qnestion' 
243 — "Was  any  person  present?    No."     On  tha 
29th  June,  in  answer  to  Question  243,  Mr.  Lefroy 
states,  "  There  was  a  distinct  provision  from  me  to 
him  that  we  would  give  him  value  in  whiskey  when 
he  was  giving  ns  these  two  last  bills  "—and  this  is 
the  only  evidence  referred  to  in  tho  discharge.     Now, 
beforj  I  refer  to  Mr.  Shine's  evidence,  let  me  here 
consider  the  question  I  have  to  try — substantially 
this — Did  Mr.  Lefroy  intend  of  his  own  motion  to 
secure  Mr.  Shine  in  making  the  transfer  to  him,  or 
was  he  then  acting  also  in  pursuance  of  a  contract  to 
give  him  security.     In  my  opinion  it  is  hard  indeed  to 
call  on  the  Court  to  find  that  he  was  acting  in  pursu- 
ance of  a  contract,  the  existence  of  which  he  utterly 
denied  when  first  examined,  and  the  contract  then  in-  * 
sisted  on,  namely,  an  absolute  sale,  was  bolstered  up 
to  pass  as  a  genuine  sale,  by  mis-dating  a  document 
to  tally  with  it     What  excuse  is  to  be  alleged  for 
Mr.  Lefroy  respecting  his  evidence  on  the  13th  June. 
What  excuse  can  be  alleged  except  that  he  forgot  this 
contract  of  security  at  that  time,  if  such  ever  existed, 
and  if  he  did  not  remember  it  on   13th  June,  what 
evidence  have  I  that  he  knew  it  in  April,  and  acted 
in  pursuance  of  it  then.     The  act  done  was  not  in   ' 
pursuance  of  it ;  it  was  an  act  in  furtherance  of  the 
statement  made  on  the   13th  June,  and  therefore,  if 
ever  such  air  agreement  existed  it  was  not  in  his  mind 
at  all,  and  cannot  therefore  take  away  the  voluntari- 
ness of  (he  act  done  on  the  day  the  transfer  was  di- 
rected.     But   was  there  any  such  real  contract  or 
agreement. at  all?     If  this  stood  on  Mr.  Lefroy's  evi- 
dence alone,  I  would  unhesitatingly  reply  that  none 
such  is  proved.      It  is  by  him  first  disproved,  and  I 
could  not  allow  him  to  come  forward  then  to  prove  it 
under  the  circumstances  detailed  in  the  evidence;  but 
Mr.  Shine  swears  somewhat  loosely  to  it  in  answer  to 
Question  154 — "Having  done  a  couple  of  bills,  I 
objected  to  doing  any  more,   and  he  said  he  would 
give  a   transfer  of  whiskey  to   secure   me   for   the 
amonnt."     At  224,  where  Mr.  Lefroy  gave  his  last 
version  of  the  transaction,  Mr.   Shine  adds,  "  I  was 
distinctly  promised  whiskey  when   I  gave  the  bill.** 
Now  1  do  not  say  that  I  inteud  to  cast  any  doubt  upon 
Mr.  Shine's  veracity.      No  reason  is  stated  why  I 
should  cast  on  him  any  stigma;  ho  is  meritorionsly 
befcre  the  Court  as  one  deriving  no  personal  profit 
from  the  transaction;  bnt   Mr.  Shine  is  clearly  not  a 
man  of  business,  and  may  very  easily  confound  mere 
representation  with  contract  and  agreement,  aud  may 
honestly  and  conscientiously,  though  inaccurately,  now 
depose  as  he  has  done.      And  does  nothing  exist  to 
confirm  this  view?   No  act  in  furtherance  of  any  such 
agreement  was  ever  done  by  auy  of  tho  parries.     Mr. 
Shine  never  sought  to  have  the  security  promised. 
Mr.  Lefroy  CI  1  no  act  to  give  it,  but  Mr.  Shine  agrees 
with  Lefroy  afterwards  to  accept  the  version  of  tho 
transaction  given  by  Mr.  Lefroy,  viz.,  that  it  was  a 
bona  fide  sale  of  whiskey  to  him  completed  on  the  4th. 
March.     But. lastly  let  me  consider  the  question,  sup- 
posing such  an  agreement  had  been  made,  and  sup- 
posing that  Mr.  Lefroy  had  not  precluded  himself 
from  alleging  that  he  acted  in  pursuance  of  it.    The 
whole  agreement,  as  alleged   by  Mrt  Shiue,  is,  on  ac- 
cepting the  bills,  "  He  said  he  would  give  a  transfer 
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of  whiskey  to  aecsmme  the,  amnout."  Kalian .  i% 
thereby  created: — no  specific  equity  arise*,  on*  of  ancb 
a  promise ;  it  is*  too.  vague  end  genncai.  No.  time  i» 
fixed — is  it  to  be  done  on  request?-— that  seems  per- 
haps the  more,  natural  construction  of  it,  But.  does 
the  existence  of  such,  a.  vague,  indefinite  arrAngetoent 
as  that,  pnt  it  into  the  power  of  the  bankrupt, voUuta- 
rily  to  prefer  thfo  creditor  above  alibis  other  creditor? 
The  cases  on  tide  subject:  aa  to  wlwitssweso  and' 
mixed  motives,  are  very  nomerou*;  and  it  is  not  agree* 
able  on  such  a  subject  to,  find  the  judges  obeigod  to 
say.  as*  Justice  Kda  and.  Justice  Crorcptoa  say  in 
Edwards  v.  Glyn,  that  the  decigipns  on  it  have  been, 
subject  te  the  ebb  and  flow,  of  a,  judicial  tide—some- 
times flowing  in  favor  of  the.  assignees*  somethnea  o£ 
-the  particular  creditor;  at  present  it  seems,  that  the 
tide  is  in  favor  of  the  particular  creditor,  Mr. 
Heron,  on  this  point  very  properly  insisted  on  Lord 
Mansfield's  definition  of  fraudulent  preference  in 
Harman  v.  Fi>her.  The  branch  he  insisted  on 
w«a  "done  in  pursuance  of  no  contract;9'  and  ho 
then  alleged  there  was  a  contract  in  this  case*  Bat 
in  every  case  there  must,  be  a  contract;  that  is,  every 
debt  infers  a  contract  to  pay  it;  and  therefore-  there 
must  be  some,  limitation  to  the  nature  of  the  contract, 
then  fulfilled*  Would  a  contract  to  pay  in  money  or 
goods  when,  a  bill  faUs  due  he  such  a  contract  as 
would  protect  the  voUntary  handing  over  the  pro- 
perty of  the.  bankrupt  in  contemplation  of  bank* 
ruptcy?  If  the  true  construction,  of  any  agreement 
was  to  hapd  over  whiskey  as  security  on  demand, 
would  that  authorize  the  party  without  any  demand 
to  prefer  the  particular  creditor  ?  Before  I  attempt 
giving  any  definition  of  the  nature  of  the  contract  re- 
quired, I  will  shortly  refer  to  the  caws  on  this  mat- 
ter of  a  contract  fulfilled  by  the  dealings.  .In  Hunt 
v.  Mortimer  (10  B.  &  C  44)  the  contract  was-  one 
binding  specific  property,  and*  so  Parke,  J„  says, 
•*  creating  an  equitable  assignment  of  that  particular 
fund;9'  and  every  case  cited  hero  showed  a  contract 
OS  to  particular  property,  and  some  of  them  turned 
not  on  the  question  of  the  avoidance  of  a  voluntary 
gift,  bnt  on  the  question  as  to  the  rights  of  the  pap- 
ties  out  of  the  contract  itself.  The  latest  case  I  have 
aeen  on  the  subject  is  Edwards  v.  G/yn  (2  Ell.  &  £11. 
29);  in  that,  a  fund  was  raised,  through  friends  going, 
security,  to  meet  a  run  on  the  bankrupt's  bank,  with 
the  understanding  that  unless  it  enabled  the  run  to  be 
met  that  the  money  would  be  returned.  The  money 
came  to  the  bankrupt's  hands ;  but  the  run  not  being 
met,  the  sureties  asked  for  the  return  of  the  money, 
and  it  was  returned.  I  refer  to  the  judgments  in  this 
case  as  not  countenancing  the  wide  generality  here 
contended  for.  Lord  Campbell  and  Wightman,  J.  pnt 
their  judgment  on  the  ground  of  the  demand  made  by 
the  sureties;  Erie,  J.,,  and  Crompton,,  J.,  on  the 
further  grouud  that  the  contract  gave  an  equitable 
title  binding  this  fund.  In  my  judgment  the  contract 
Wfithinthis  rule  is  not  answered  by  a  wide,  open,  ge- 
neral provision  to  give  security,  but  must  be  so  far 
specific  in  its  nature  as  to  designate  the  very  act  to 
be  done  in  pursuance  of  it.  Here  Mr.  Lefroy  had  the 
power  to.  select  any  goods  of  the  class  designated;  to 
give  away  to  his  favored  creditor  the  best  circum- 
stanced portion  of  his  stock  from  his  general  creditors. 


I  seem*  mischief  that  eonfe)  orfee  by  simply  vowota- 
rilf  paying  hip*  i*  massy  tha*>  would  sot  easaHjr 
arise  by  leaving  hkn»  aft  bilge  to  deal  nHb  his  stock  » 
making:  the  payments  and  i»  *U  the  tidal  seoivemeBt 
of  the  cases'  no  case  at  all.  bearing,  out  the  propositi** 
here*  contended  roc  has,  bee*  oifed  to  me.  QnaiL 
these  views,  and  each  one  of  tteut  I  roie  that  this- 
wias,  o  fraudulent,  preference*  I  bold  it  was. an  act 
done  by  the  bankrupt  when  h*  *>  state,  of  insolvency* 
voluntarily,  on  no  rapeatt  and'in  puraosace  of.M 
contract  I  find:  thaft  in  my  opinion  no  sash  oontmfc 
really  existed.  I  find  that  ML  Lefirop  was  not  in*- 
floenced  by  the  enistooe*  oC  any  sooh  contract*  if  it 
did  in  fact  exist.  And  I  decide  further,  though  no* 
necessary  for.  my  judgment  if  the?  other  grounds  are 
sustainable*  that  the.  contract  hese  alleged  io  not  snch 
a.  contract  as  prevents  the  act.  volnularily  done,  with* 
ont  pressure  or  request,  from  being,  a  fraudulent  pre- 
ference* I  therefore  decide'  that  the:  assignees  aso 
entitled  to.  this  wbiakeyi  and  I  give  them,  of  eonjsev 
the  costs  against  Mr.  Shine,. 

Attorney  for  tlw  stngaes*— Mr.  X 
Attorney  for  too  elafaaant— Mr.  H. 


Court  of  £t)mttvn. 

Reported  by  Oiiw  J.  Burke,  Esq.,  Barrister-at-Law. 

Ds  Rubor  v.  Chiotestkb* 

Evidence — Solicitor  and  client — Privileged 
nicalion — Fraud. 

W.  H.  B.  being  seized  of  an  estate  in  fee  in  the  lands 
of  D.,  conveyed  same  in  consideration  of  a  sum  of 
£27,800  to  Pi  B.  Previous  to  said  sale  the  petition 
alleged  that  said  W.  H.  B.  fraudulently  induced 
two  of  his  children,  then  aged  21  years,  to  ack- 
nowledge, by  a  certain  deed  of  release,  that  they  had 
been  paid  (which  was  not  the  fact)  a  sum  of 
£4,005,  same  being  a  portion  of  £5000  charged 
upon  said  lands,  and  they  accordingly,  by  inden- 
ture of  2nd  December,  1845,  released  said  lands 
from  said  sum  of  £4,005,  without  any  consider- 
ation whatsoever.  Tfte  solicitor  who  prepared  said 
deed,  seeing  that  said  children  had  not  been  paid  and 
that  a  gross  fraud  had  been  perpetrated  upon  Man, 
called  upon  W.  H.  B.  to  repair,  as  petition  alleged, 
Ms  injury  he  had  so  done  by  charging  other  lands, 
of  which  he  was  seized,  with  a  sum  of  £4,005. 
The  said  W.  H.  B.  soon  after  died  without  repair* 
ing  said  injury.  On  the  hearing  of  the  cause 
petition,  disclosing  the  above  facts,  the  said  solicitor 
was  orally  examined  and  was  asked  about  certain 
conversations  he  had  with  his  client,  W.  H.  B.,  in 
relation  to  this  deed  On  objection  being  made  that 
the  communication  was  privileged,  and  that  the 
solicitor  was  not  charged  with  fraud  in  the  plead- 
ings, it  was  Held  Mar  the  question  was  a  legal  on* 
and  that  the  witness  was  bound  to  answer  same. 

In  this  case  an  important  question  wrs  raised  in  re- 
ference  to  the  privilege  of  a  solicitor  as  to  confidential 
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communications  passing  between  him  and  his  client. 
The  petition  waa  presented  by  Elizabeth  J.  Hussy  De 
Itargh,  Louisa  Hussy  De  Burgh,  Flora  Hussy  De 
Burgh,  William  L.  Ker,  and  Anne  Maria  Ker,  other- 
wise Hussy  De  Bargh,  his  wife,  against  the  res- 
pondent's, Mary  Chichester,  Charles  R.  Chichester, 
Walter  Balfe,  and  several  others;  the  prayer  was— 
that  two  certain  deeds  of  appointment  and  release, 
bearing  date  the  2nd  December,  1844,  might  be  de- 
clared fraudulent  and  void,  and  might  be  set  aside; 
and  also  that  a  certain  charge  of  £5000,  late  Irish 
currency,  created  by  articles  of  agreement  of  the  28th 
of  July,  1 820,  and  a  certain  settlement  executed  in 
pursuance  of  said  articles  mignt  be  declared  a  sub- 
sisting charge  (notwithstanding  said  deed  of  release) 
on  the  lands  of  Drnmkeen,  comprised  in  a  term  of 
500  years.  The  petition  stated  certain  articles  of 
agreement  of  28th  of  July,  1820,  between  the  Rev. 
John  H.  De  Burgh,  of  the  first  part;  Mary  De  Burgh, 
Iris  wife,  of  the  second  part;  Charles  Fitzgerald,  of 
the  third  part;  Walter  H.  De  Burgh,  of  the  fourth 
part ;  Elizabeth  Jane  De  Burgh,  of  the  fifth  part ;  and 
Walter  H.  Griffith  and  Charles  Studdert  (trustees),  of 
the  sixth  part;  reciting,  as  was  the  case,  that  a  mar- 
riage had  been  solemnized  between  Walter  H.  De 
Burgh  and  Elizabeth  Jane,  his  then  wife;  and  also 
reciting  the  seisin  in  fee  of  said  John  H.  De  Burgh. 
It  was  witnessed  that  said  Jo^n  H.  Do  Burgh  cove- 
nanted with  said  trustees  after  said  Walter  H.  De 
Burgh  (then  nineteen  years  of  ago)  should  attain 
twenty  one  years,  he  would  convey  the  lands  of 
Drnmkeen,  save  that  part  called  Mock,  containing 
425  acres,  in  the  County  Limerick,  to  the  use  of 
trustees  to  be  named,  for  500  years  upon  the  trusts 
therein  declare^;  and  after  the  expiration  of  said 
term,  and  subject  thereto,  in  case  Walter  H.  Do 
Burgh  should  die  under  twenty- five,  leaving  a  son 
who  shall  attain  1 2  mouths,  then  to  the  use  of  the 
said  Walter  H.  De  Burgh,  his  heirs,  and  assigns,  for 
ever.  That  in  said  settlement  said  term  of  500  years 
should  be  upon  trust  for  raising  out  of  said  lands  a 
sum  of  £5000  for  the  portions  of  all  and  every,  or 
soch  one  or  more  exclusively  of  the  other  or  others  of 
the  child  or  children  of  the  said  Walter  II.  De  Burgh 
by  said  Elizabeth  Jane,  or  tho  issue  born  in  the  life- 
time of  said  Walter  H.  De  Burgh  of  such  child  or 
children,  and  the  same  to  be  an  interest  or  interests 
rested  in  and  paid  or  assigned  to  the  said  childien  or 
remoter  issue  of  said  Walter  H.  De  Burgh  by  said 
Elizabeth  Jane,  at  such  times  and  in  such  shares  with 
such  right  as  they,  the  said  Walter  H.  De  Burgh  and 
Elizabeth  Jane,  should  during  their  joint  lives  appoint; 
and  in  default  of  joint  appointment,  then  as  survivor 
should  by  anv  deeds,  with  or  without  power  of  revoca- 
tion, <Src ;  and  in  default  of  such  appointment,  then  sajd 
8am  of  £5000  should  be  in  trust  for  all  and  every 
the  said  children  and  child  of  said  Walter  H.  De 
Burgh  by  the  said  Elizabeth  Jane,  who,  being  a  sen, 
should  attain  twenty-one,  or  a  daughter  should,  attain 
twenty-one  or  marriage,  to  be  divided  in  equal  shares 
and  proportions  amongst  them ;  and  said  settlement 
was  also  to  contain  a  power  enabling  the  trustees' to 
advance  sums  not  exceeding  one-half  portion  to  any 
child;  and  also  an  agreement  to  insert  iu  settlement 
a  clause  for  bringing  the  appointed  advanced  por- 


tions into  hotchpot.  The  petition  then  stated  that 
said  Walter  II.  De  Burgh  attained  his  age  of  twenty- 
one  on  the  28th  of  June,  1822,  and  that  said  articles 
were  carried  into  execution  by  subsequent  settlement 
by  an  indenture  of  20th  December,  1*26,  which  was 
executed  in  pursuance  of  said  articles,  wherein  the 
trusts  of  said  term  of  500  years  were  declared, 
amongst  others,  by  sale  or  mortgage  to  raise  £5000 
for  the  portion  or  portions  of  all  and  every  such  oue 
or  more  of  the  other  or  others  of  the  child  or  children,, 
&c,  so  far  carrying  out  the  said  articles,  with  the  ex- 
ception of  the  omission  by  mistake  of  the  hotchpot 
clause,  which  omission  did  not  affect  the  petition  hero. 
The  petition  then  stated  that  Walter  H.  De  Burgh 
became  owner  in  fee  of  the  lands  subject  to  said  term 
of  500  years.  That  there  was  issue  of  said  mar- 
riage, ten  children,  of  whom  John  Hamiltou  was 
the  eldest  son;  that  the  surviving  children  of  the 
marriage  who  had  attained  twenty-one — seven  in 
number  —  were  entitled  to  said  sum  of  £5000 
charged  as  aforesaid  by  said  settlement  on  said  lands, 
in  equal  shares,  in  the  event  of  there  being  no  valid 
appointment  of  said  sum.  That  petitioner's  mother, 
Elizabeth  Jane,  died  on  the  7th  March,  1834,  with** 
out  any  joint  appointment  having  been  made;  that 
John  H.  De  Burgh  is  long  since  dead;  that  in  1844 
said  John  Hamilton  Do  Burgh  intermarried  with 
Louisa  Jane  Townsend ;  that  on  such  marriage  his 
father  made  provision  for  lain  by  settling  certain  parts 
of  the  lauds  which  were  comprised  in  the  term  of 
5000  years.  The  petition  then  stated  that  iu  the  year 
1844  Walter  H.  De  Burgh,  the  father  of  said  John 
Hamilton  De  Burgh,  was  desirous  of  selling  the  lands  of 
l)rumkeeu,  comprised  iu  said  term,  and  that  he  was  in 
treaty  for  the  sale  thereof  to  one  Patrick  Balfe  for 
£27,800;  that  on  investigation  of  title  objections  were 
made  by  Patrick  Balfe  respecting  said  charge  for 
£5000,  and  said  term  for  securing  same,  who,  in  or- 
der to  remove  such  objection  had,  as  petition  charged, 
recourse  to  the  contrivance  hereinafter  expressed. 
That  the  deeds  following  were  executed  not  ouly  with 
the  concurrence,  but  at  the  suggestion, of  Patrick  Balfe, 
the  purchaser  of  said  land*,  that  two  of  the  children  of 
said  marriage,  viz.,  John  Hamilton  De  Burgh  and  Mary 
Adelaide  II.  Do  Burgh  having  first  attaiued  their  age 
of  twenty-one  at  the  time  of  the  treaty  of  said  pur- 
chase, it  was  proposed  by  the  said  Patrick  Balfe,  and 
acceded  to  by  said  Walter  H.  De  Burgh,  that  an  ap- 
poiutmeut  should  be  executed  of  £4005,  part  of  said 
£5000,  to  said  John  Hamilton  Do  Burgh  and  Mary 
Adelaide  De  Burgh,  not  with  the  bona  fide  purp  >se  of 
exercising  said  power  for  the  benefit  of  said  two  chil- 
dren, but  for  the  fraudulent  object  of  eimbliug  said 
Walter  H.  De  Burgh  to  procure  a  release  of  £4005 
of  said  charge.  And  it  was  further  proposed  by  tho 
said  Patrick  Balfe,  and  acceded  to  by  said  Walter  H. 
De  Burgh,  that  the  said  Walter  H.  De  Burgh  shuuld 
execute  a  deed  of  indemnity  of  other  lauds,  viz.,  the 
lands  of  Donore,  &c,  to  inJoinuify  the  said  Pa- 
trick Balfe  against  the  said  sum  of  £6000.  That  ac- 
cordingly by  deed-poll,  dated  2nd  December,  1844, 
executed  by  Walter  H.  De  Burgh,  after  reciting  set- 
tlement of  20ih  December,  1 626,  and  trust  for  tem 
'for  600  years,  and  joint  power  of  appoiutment,  a  id 
djath  of  said  Elizabeth  Jane  De  Burgh;  and  that  said 


184 


THE  IRISH  JURIST. 


John  Hamilton  U.  De  Burgh  and  Mary  Adelaide  H. 
De  Burgh  had  attained  their  age  of  twenty-one;  and 
that  no  joint  power  of  appointment  had  been  made 
during  the  life  of  said  Elizabeth  Jane  H.  De  Bnrgh; 
that  said  Walter  H.  De  Burgh  was  now  anxious  to 
appoint  said  sum  of  £4005;  that  accordingly  said 
Walter  H.  De  Burgh  appointed  £4000  to  Mary  Ade- 
laide Do  Burgh,  and  £5  to  John  Hamilton  De  Burgh, 
both  of  whose  interests  were  to  vest  on  the  execution 
of  said  deed.     That  on  the  same  day,  2nd  December, 
1844,  said  Mary  Adelaide  De  Bnrgh  and  Walter  Ha- 
milton H.  De  Burgh  released  said  lands  of  Drumkeen 
of  and  from  said  respective  sums  of  £4000  and  £5. 
The  petition  then  charged  that  no  sum  whatever  was 
paid  to  said  Mary  Adelaide  De  Bnrgh  on  the  exe- 
cution of  that  deed ;  and  that  the  recital  of  said  pay- 
ment and  the  receipt  of  the  sum  endorsed  was  false, 
and  a  fraud  upon  the  said  Mary  Adelaide  De  Burgh 
and  petitioners;  that  the  execution  of  said  deed  of 
appointment  of  the  2nd  December,  1844,  was  not  a 
bona  fide  exercise  of  the  power  of  appointment  or  dis- 
tribution reserved  to  the  said  Walter  H.  De  Burgh  by 
said  settlement,  but  a  contrivance  planned  and  carried 
out  for  the  purpose  of  procuring  a  release  from  the 
said  Mary  Adelaide  De  Burgh  and  John  Hamilton  H. 
De  Burgh  of  the  said  portions  of  £5000  to  enable  the 
said  Walter  H.  De  Burgh  to  make  title  for  his  own 
benefit  to  the  lands  of  Drumkeen,  and  convey  them  to 
said  Patrick  Balfe  discharged  therefrom.    And  peti- 
tioner believes  and  charges  that  Patrick  Balfe  had  not 
only  notice  of  the  said  fraud,  but  originally  suggested 
and  was  a  party  in  carrying  out  same  for  his  own 
purposes,  and  to  enable  him  to  hold  said  lands  as  a 
purchaser  thereby,  duly  discharged  from  said  portions 
of  said  charge  under  said  deed.    That  accordingly,  by 
a  certain  other  deed  dated  December,  1844,  and  made 
between  said  Walter  H.  De  Burgh  of  the  first  part, 
Patrick  Balfe  of  the  second  part,  and  Christopher 
Balfe  of  the  third  part,  it  was  witnessed  that  the  said 
Walter  H.  De  Burgh  did  grant  and  confirm  nnto  the 
saidChristopher  Balfe  and  A.  H.  Griffith,  the  castle, 
town,  and  lands  of  Dorone,    with  its  subdenomi- 
nations  in  the  County  of  Kildare,  upon  trust,   for 
saving  harmless  and  keeping  indemnified  the  said 
Patrick  Balfe,  his  heirs  and  assigns,  and  the  lands  and 
hereditaments  so  purchased  by  him  off,  from,  and 
against  the  said  charge  or  said  sum  of  £5,000  late 
currency,  charged  upon  said  lands  by  the  said  inden- 
ture of  1826,  aud  said  Walter  H.  De  Burgh  thereby 
covenanted  with  said  Patrick  Balfe  forthwith  to  pro- 
cure effectual  releases,  when  and  so  soon  as  all  his  minor 
children,  issue  of  said  marriage  therein  named,  should 
attain  their  respective  ages  of  21  years,  or  the  survivor 
or  survivors  of  them,  in  oase  any  should  die,  cause  and 
procure  them,  and  each  and  every  of  the  survivors  to  exe- 
cute same*  The  petition  then  stated  that  Patrick  Balfe 
continued  in  possession  of  said  lands  until  his  death  in 
1852,  he  first  having  made  his  will  devising  said  lands  as 
in  said  will  is  mentioned.    The  petition  then  stated  that 
fa  the  year  1851,  when  the  other  surviving  children 
of  the  said  marriage  had  attained  their  respective  ages 
of  21  years;  Alexander  E.  M'Clintock,  a  friend  of  the 
family,  who  was  acquainted  with  all  the  circumstan- 
ces connected  with    the  said  appointment,  applied 
to  Walter   H.  De   Burgh    to    repair   the   injury 


done  to  petitioners,  and  the  other  children  of  said 
marriage,  and  to  charge  his  estates  with  a  sum 
of  £5,000  for  petitioners  and  their  sisters,  and 
to  reserve  to  himself  a  similar  power  of  appointment 
to  that  contained  in  said  settlement.  That  said 
Walter  H.  De  Bnrgh  at  once  agreed  so  to  do, 
and  then  instructed  the  said  Alexander  E.  M'Clintock, 
who  is  a  solicitor,  to  prepare  the  necessary  deed  to 
carry  out  said  agreement,  and  thereupon  a  draft  deed 
was  accordingly  prepared,  but  family  differences  hav- 
ing arisen  between  the  said  father  and  his  children,  ho 
declined  to  execute  said  deed,  but  he  assured  said 
Alexander  M'Clintock,  the  said  attorney,  that  he 
would  carry  out  the  arrangement  by  his  will  That 
on  the  19th  of  October,  1862,  Walter  H.  De  Burgh 
departed  this  life,  and  did  not,  as  he  promised,  carry 
ont  the  agreement  aforesaid  by  his  will,  which  was 
made  on  the  28th  November,  1861.  The  petition 
then  charged  that  all  parties  now  in  possession  of  said 
lands  had  notice  of  such  fraudulent  appointment  and 
release.  It  was  now  submitted  by  the  petitioner  that 
the  children  were  entitled  to  a  distributive  share  of 
the  £5,000. 

Brewster,  Q.C.,  (with  whom  were  O'Bagan,  Q.C, 
Jackson,  and  Reeves),  then  in  support  of  the  above 
charges  of  fraud,  called  Mr.  Alexander  M'Clintock, 
the  solicitor  who  bad  prepared  the  above  deeds  of  2nd 
December,  1844,  and  amongst  others  asked  him  the 
following  questions: — 

Q  Mr.  M'Clintock,  were  yon  a  witness  to  that 
deed  ?  [handing  witness  said  conveyance  from  Walter 
H.  De  Burgh  to  Balfe.]     A.  Yes. 

Q.  Do  you  see  anything  in  the  recital  of  that  deed 
about  releasing  the  estate  from  the  charge  of  £5,000? 
Yes  [witness  read  the  recital  as  given  above]. 

Q.  1  believe  Walter  H.  De  Burgh  is  a  party  |o 
that  deed?    Yes. 

Q.  Were  you  acquainted  with  Walter  H.  De 
Burgh?  Yes,  after  his  first  wife's  death  he  was  mar- 
ried to  my  sister. 

Q.  Do  you  remember  before  the  execution  of  that 
deed  having  any  conversation  with  Mr.  Balfe  aboat 
this  transaction?  Yes.  [J.  E.  Walshe,  Q.C.— Was 
this  conversation  yon  say  yon  had  with  Mr.  Balfe  in 
the  course  of  your  business  as  solicitor  for  Mr.  Walter 
H.  De  Burgh r  Yes;  the  conversation  I  had  was  en- 
tirely relative  to  Mr.  De  Burgh's,  my  client's  business.] 
Q.  Did  Mr.  Balfe  speak  to  you  about  this  sale  of 
those  lands?  Yes,  mostly  every  day  in  the  week 
about  this  business. 

Q.  Did  Balfe  make  any  suggestion  abont  getting 
rid  of  this  charge  of  £5,000  from  the  lands  which  he 
was  then  abont  purchasing?  [•/.  E.  Walsh,  Q.C.  ob- 
jects to  this  question.  The  Lord  Chancellor. — Had  Mr. 
Balfe  a  solicitor  of  bis  own,  or  were  you  acting  in  this 
transaction  as  solicitor  for  both  parties,  De  Burgh  and 
Balfe?  Mr.  Balfe  had  a  solicitor  of  his  own,  but  be 
was  ont  of  town*  I  acted  in  a  manner  as  solicitor  for 
both  parties. 

Sherlock,  Q.C,  (with  whom  were  for  the  several 
respondents  Lawless,  Q.C,  J.  E.  Walshe,  Q.C,  Fla- 
nagan, Q.C,  Fallon,  Harhan,  P.  White,  F.  Whii% 
and  (X Flaherty,)  objected  to  any  question  pnt  to  the 
witness  as  to  what  he  had  done  or  said  in  any  portion 
whatever  of  those  transactions  between  De  Burgh  and 
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Balfe,  he  being  at  that  time  the  solicitor  of  Mr.  De 
Burgh.      The  rule  is  well  settled  that  when  an  attor- 
ney is   professionally   employed  all  communications 
which  pass  between  him  and  his  client  in  the  course 
of  that  employment  are  privileged  communications, 
and  that  the  attorney  cannot  even  on  a  bill  of  disco- 
very be  compelled  to  disclose  his  client's  business.— 
Grtenhough  y.  Gaskill  (1  Mylne  &  K.  101).     There 
is  an  exception,  however  to  this  rule,  namely,  where 
the  attorney  was  questioned  as  to  the  mode  of  perpe- 
trating a  fraud,  and  if  the  solicitor  be  a  party  to  a 
fraud,  no  privilege  attaches.     In  the  case  now  before 
the  Court  there  is  a  charge  of  fraud  against  Walter 
Hussey  De  Burgh,  but  there  is  no  such  charge  against 
Mr.  M'Clintock,  the  attorney;  he  is  not  in  any  way 
on  the  face  of  the  pleadings  connected  with  the  fraud. 
That  being  so,  he  is  not  taken  out  of  the  privilege, 
aud  consequently  cannot  be  asked  what  communica- 
tions his  clients  had  with  him. — Cliarlton  v..Coombe 
(32  L.  J.  Cb.  n.  s.  284).  The  marginal  note  in  that  case 
is  just  applicable — It  says  that  "Where  relief  is  sought 
in  respect  of  a  fraud,  there  must,  in  order  to  take  the 
case  out  of  the  rule  of  privilege,  be  at  least  a  specific 
allegation  in  the  bill  connecting  with  the  fraud  the 
solicitor  of  the  person  who  was  a  party  thereto,  al- 
though such  person  be  now  deceased.     Where,  there- 
fore a  bill  alleged  that  a  person  now  deceased  had 
been  a  party  to  a  fraud,  and  prayed  relief  in  re- 
spect  thereof,  and  the  solicitor  of  such  person  being 
called  as  a  witness,  d  marred  to  certain  questions  put 
to  him  before  the  examiner  upon  the  ground  of  privi- 
lege, the  Court  allowed  the  demurrer,  there   being 
no  specific  allegation  in  the  bill  connecting  tho  solici- 
tor with  the  fraud  complained  of.     Semble,  a  mere  al- 
legation in  the  bill  connecting  the  solicitor  with  the 
fraud  where  he  is.  not  made  a  co-defendant,  and  the 
issue  of  privilege  is  not  distinctly  raised  is  insufficient." 
Brewster,  Q.C.— The  communications  here  between 
Mr.  M'Clintock  and  Mr.  De  Burgh,  or  Mr.  Balfe,  are 
proper  questions,  and  the  answers  are  admissible  in 
evidence.     This  was  as  outrageous  a  fraud  on  the 
petitioner  as  ever  was  perpetrated,  and  the  solicitor 
who  prepared  that  deed  we  are  now  told  is  not  to  be 
allowed  to  declare  what  he  knows  about  the  fraud ; 
a  case  almost  in  point  is  reported,  Oore  v.  Bowser 
<5  De  Gex  &  Sm.  Rep.  in  Ch.  30).      There  "  the 
plaintiff  sought  to  have   a  deed   set  aside  on  the 
ground  of  the  fraudulent   insertion   of  a  particular 
clause  therein.      One  of  the  defendants  by  answer 
insisted  that  the  plaintiff  had  notice  of  the  clause  in 
question  at  a  specified  time,  and  examined  the  plain* 
tiff's  solicitor  in  support  of  this  issue,   and   enquires 
what  passed  at  au  alleged  interview  between  the  solici- 
tor and  the  defendant  at  the  time  specified.     This 
interrogatory  the  solicitor  declined  to  answer,  on  the 
ground   that   it   enquired   respecting  matters  about 
which  he  had  obtained  information  by  means  of  con- 
fidential communication  made  to  him  in  the  course  of 
bis  agency  as  solicitor  from  his  client  the  plaintiff. 
Held,  that  the  solicitor  was  bound  to  answer  the 
interrogatory."     Now  the  object  of  this  suit  is  to  set 
aside  a  deed  on  the  grouud  of  fraud*     If  the  case  of 
Charlcton  v.  Coombs,  relied  upon  on  the  other  side, 
be  applied  here,  it  will  not  deprive  us  of  the  witness's 
testimony^  in  that  case  the  evidence  of  the  attorney 


was  rejected,  because  the  solicitor  was  not  alleged  in 
the  pleadings  to  be  cognizant  of  the  fraud.  The 
cause  petition  in  the  case  now  under  consideration 
states  that  when  the  witness  became  cognizant  of  the 
fraud,  he  called  'upon  Walter  Henry  De  Burgh  to 
repair  the  damage  he  had  done. — Ford  v.  Fennant 
(32  Beav.  162);  S pence  ley  v.  Schulenburgh  (7  East, 
357);  Kelly  v.  Jackson  (13  Ir.  Eq.  129). 

May  1 5th* — Tho  Lord  Chancellor  said  that  the 
petition  did  not  attribute  a  fraud  to  Mr.  M'Clintock; 
it  was  he  that  prepared  the  deed,  and  it  was  he  that 
called  npon  De  Bnrgb  to  repair  the  fraud;  his  Lord- 
ship said  that  he  had  considered  the  cases  cited  yester- 
day to  the  Court,  and  he  was  clearly  of  opiuion  that 
the  questions  proposed  were  legal  questions,  and  that 
the  witness  was  bound  to  answer  them. 


ttolfe  Court 

Reported  by  H.  W.  B.  Msokay,  Esq.  LL.B.  Barrliter-it-Lsw. 

Ebuatuil — In  CSulUoan  ▼.  Edgemrth  A  ,  ante  p.  168,  for 
"testator"  read  " deceased." 

Mollot  v.  Armstrong. — April  27,  28;  May  24. 

Will— Construction— "  Or  w— "  Family"— Vesting. 

A  testatrix  bequeathed  the  residue  of  her  money,  a  'ter 
payment  of  one  legacy,  to  her  sisters  J.  and  E.  so 
long  as  they  continued  unmarried,  but  when  they 
married  or  died  unmarried  to  each  of  their  five 
sisters  or  their  families,  £200  each."  Two  of  the 
sisters  died  without  issue  before  the  period  of  dis- 
tribution, and  the  death  of  a  third  {who  had  not 
been  mirried)  constituted  that  period.  The  other 
two  died  before  the  period  of  distribution,  but  left 
issue  who  survived  it.  One  sister  was  married  and 
had  issue  at  the  death  of  the  teHatrix,  and  as  it 
seems  at  the  date  of  the  will.  Held,  that  the 
bequests  over  vested  in  each  of  the  sisters  severely 
at  the  death  of  the  testatrix,  subject  to  be  divested 
as  to  the  legacy  of  each  sister  respectively  by  her 
death  before  the  period  of  distribution  leaving  issue 
in  favor  of  such  of  those  issue  as  shoullbe  alive 
at  that  period,  and  that  the  legacies  to  those  who 
died  without  issue  before  or  at  that  period  did 
not  divest  in  the  events  which  happened. 

The  question  in  this  case  arose  upon  the  construction 
of  the  following  passage  in  the  will  of  the  late  Susanna 
Lloyd — "  The  interest  of  the  remainder  [i.e.  residue 
after  one  prior  legacy]  of  any  mouey  I  give  my  sisters 
Jane  and  Emily  as  loug  as  they  continue  uu married, 
but  when  tbey  marry  or  die  unmarried  1  bequeath  the 
principal  as  follows — To  each  of  my  6ve  sisters  or 
their  families  £200  each."  The  other  legacies  then 
followed.  The  circumstances  were  as  follows: — The 
testatrix  died  in  the  year  1825.  The  will  was  with* 
out  date.  Her  five  sisters,  Jane,  Sarah,  Emma,  Mary 
and  Emily  survived  her.  There  was  no'  evideuce  of 
the  state  of  the  surrounding  circumstances,  but  it  ap- 
peared that  Mary  Mutloy  was  married  and  had  issue 
at  the  time  of  the  testatrix's  death.  Jane  afterwards 
intermarried  with  Michael  Fox,  and  her  property 
having  been  settled  to  her  separate  use,  with  power 
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of  appointment  by  deed  (never  exercised)  or  by  wil. 
stie  appointed  it  to  her  husband  as  residuary  legatee 
He  obtained  probate  to  her  will,  and  on  his  death  ap- 
pointed Robert  Jones  Fox  his  residuary  legatee  and 
sole  executor.    Robert  Jones  Fox  supposing  himself 
entitled  to  the  legacy  of  £200   which  had  been  be- 
queathed' to  Jane  Lloyd,  assigned  It  by  deed  to  Emily 
Lloyd,  and  she  afterwards  died,  having  appointed  the 
Rev.  William  Jones  Mulloy  (petitioner  in  this  suit) 
and  Mrs  Margaret  Figgis  her  residuary  legatees  and 
executors.     Jane  had  no  issue.     Sarah  married  Mul- 
loy M'Dcrmott,  and  by  him  had  issue  two  sons,  who 
died  in  her  lifetime,  and  five  daughters — Mary,  who 
married  Alonzo  Lauder,  and  who  still  survives;  Mar- 
garet, who  died  intestate,  and,  as  it  seems,  before  the 
period  of  distribution ;  Julia,  who  still  survives ;  Sa- 
rah, who  married  Henry  H.  De  Manuel,  and  who  still 
survives;  and  Hester,  who  still  survives.      Mulloy 
M'Dermott  died  intestate  in  his  wife's  lifetime,  and 
she  took  out  letters  of  administration  to  him.      She 
herself  died  ou  tho  16th  December,  1859,  before  the 
period  of  distribution,  but  before  her  death  she  had  in 
her  own  right,  and  as  her  husband's  administratrix, 
assigned  her,  legacy  of  £200  to  Michael  Fox,  whose 
executor  assigned  it  along  with  the  legacy  of  Jane 
Lloyd  to  Emily  Lloyd.    Emma  married  John  Lloyd 
(and  seems  to  have  had  issue  who  died  in  her  lifetime ). 
She  survived  her  husband,  bat  died  In  the  year  1 662, 
before  the  period  of  distribution.      She  made  Miss 
Hester  M'Dermott  her  residuary  legatee,  and  to  her 
administration  with  the  will  annexed  was  granted. 
Mary  married  Coote  Mulloy,  (who  afterwards  became 
executor  of  the  testatrix)  during  the  lifetime  of  the 
testatrix,  and  issue — Mary  Hutchinson,  Coote  Charles 
MoHoy,  Hessy,  who  died,  but  left  issue;  Margaret 
Figgis,  who  was  the  executrix  of  Emily  Lloyd,  and 
William  James  Mulloy,  the  petitioner  in  this  suit. 
Mrs.  Mulloy  died  in  1838;  her  husband  survived  her, 
and  djed  in  1842;  and  his  son,  Coote  Charles  Mul- 
loy, became  his  administrator.    Emily    survived  all 
her  sisters,  and  died  without  having  been  married  on 
the  29th  Oct,  1863,  and,  as  already  mentioned,  consti- 
tuted Wm.  James  Mulloy  and  Margaret  Figgis  her 
executors  and  residuary  legatees. 

The  testatrix,  by  her  will  appointed  her  sister 
Jane  and,  her    brother-in-law,    Coote    Mulloy,    to 

to  her  executors  and  residuary  legatees.  Coote 
lulloy  obtained  probate,-*  saving  the  right  of  the 
executrix,  Jane  Lloyd,  and  acted  in  the  adminis- 
tration, and  kept  £200  out  of  the  assets  as  the 
legacy  bequeathed  to  his  wife*  After  his  death,  and 
that  of  Jane  Lloyd,  administration  de  bonis  non  to  the 
testatrix  with  her  will  annexed  was  granted  to. R.  0. 
Armstrong,  the  respondent  in  this  suit.  After  the 
marriage  of  Jane  Lloyd,  the  interest  of  the  whole  re- 
siduary monies  of  the  testatrix  was.  paid  to  Emijy 
Lloyd  as  the  surviving  joint  tenant  of  the  particular 
estate,  and  it  was  admitted  that  the  death  of  Emily 
was  the  period  of  distribution.  After  her  death  the 
Cause  petition  in  the  present  suit  was  filed  by  William 
James  Mulloy,  a  specific  legatee  of  the.  testatrix  (and 
who  was  also,  as  above  state/d,  one  of  the  executors  of 
jjmily  Lloyd)  praying  for  an  account  an<J  for  payment 
bf  his  legacy.  The  case  was  referred  to  the  Master 
inder  ttye  fifteenth  section,  and  charges  were  filed  by 


R.  0.  Armstrong,  end  Rev.  Coote  Charles  Mulloy, 
and  a  discharge  by  Mr.  and  Mrs.  Lauder,  and  Mr.  and 
Mrs.  De  Manuel.     While  the  cause  was  in  the.  Mas- 
ter's office,  the  children  of  Coote  Mulloy  agreed  to 
forego  all  right  to  claim  tlie  legacy  liequeatbed  to 
their  mother,  except  so  far  as  regarded  any  monies 
which  on  the  taking  of  the  accounts  and  the  alloca- 
tion order  should  be  properly  applicable  aa  assets  of 
Coote  Mulloy  to  recouping  said  legacy.  Master  Littoa 
declared  by  his  report  that  upon  the  true  construction 
of  the  bequest  contained  in  the  wijl  of  the  said  testa- 
trix such  of  her  five  sisters  alone  as  should  be  living 
at  the  marriage  or  death  unmarried  of  whichever  of 
the  said  Jane  and  Emily  should  last  marry  or  die  un- 
married, would  become  and  be  entitled  to  vested  inte- 
rests in  the  said  respective  legacies  of  £200  each,  and 
that  the  children  of  such  of  the  said  five  sisters  as 
should  die  before  the  happening  of  either  of  the  said 
events,  who  should  be  living  at  the  happening  of 
whichever  event  shoulJ  last  happen,  would  become, 
and  be  entitled  under  the  substituted  gift  to  vested 
interests   in   the    legacies   thereby  respectively   be- 
queathed to  their  said  mothers;    and  that  in   the 
events  which  have  happened  said  interests  respectively 
vested  on  the  death  of  the  said  Emily  Lloyd,  and  that 
the  three  legacies  of  £200  each  bequeathed  by  the 
testatrix  to  her  sisters  Jane,  Emma,  and  Emily,  upon 
the  death  of  the  said  Emily  lapsed,  and  fell  into  the 
residue,  the  said  three  sisters  having  died  without 
children  before  the  said  interests  in  said  respective 
legacies  vested.     Three  cross-motions  by  way  of  ap- 
peal from  this  declaration  were  now  moved*     firs^ 
on  behalf  of  the  petitioner,  as  of  the  executors  of 
Emily  Lloyd,  that  it  might  be  declared  that  upon  the 
true  construction  of  the  bequest  the  respective  legs* 
cies  of  £200  each  either  vested  [indefeasibly]  in  each 
of  the  five  sisters  of  the  testatrix  subject  to  the  pre- 
vious life  estate  in  the  interest  of  the  residue,  or  that 
those  legacies  vested  (subject  to  the  life  estate)  sub- 
ject to  a  liability  to  be  divested  in  favour  of  the  chil- 
dren of  such  of  the  said  five  children  as  should  die 
before  the  period  of  distribution,  and  should  leave 
children  who  should  be  surviving  at  the  period  of 
distribution,  and  that  in  the  events  which  happened, 
the  several  legacies  of  £200  each  bequeathed  to  the 
said  Jane  Fox  (otherwise  Lloyd,)  Emma  Lloyd,  and 
Emily  Lloyd,  were  vested  legacies,  and  never  became 
divested.     Secondly,  on  behalf  of  Mr.  &  Mrs.  Lauder 
and  Mr.  and  Mrs.  De  Manuel,  that  it  might  be  de- 
clared, that  the  legacies  of  Jaue,  Emma,  and  Emily  did 
not  lapse,  but  vested  in  the  events  which  happened  in 
the  petitioner,  Coote  Charles  Mulloy,  Mrs.  Hutchin- 
son, Mr.  and  Mrs.  Figgis,  Mr.  aud  Mrs.  De  Manuel, 
Mr.  and  Mrs  Lauder,  Miss  Hester  M'Dermott,  and 
Miss  Julia  M'Dermott,  as  being  next  of  kin  to  the 
sisters  at  tbe  period  of  distribution,  thus  construing 
the  word  "  family  "  as  "  next  of  kin.'9     Ihirdly,  oa 
behalf  of  Miss  Hester  M'Dermott,  that  the  second 
construction  proposed  by  the  petitioner  might  bo 
adopted. 

JeUet,   Q.C.,  and  Ritchie,  for  the  appellant,  Wm. 
James  Molloy,  the  petitioner. 

Warren  Q.C.,  and  Shekltton,  for  the  appellants, 
Mr.  and  Mrs*  Lauder,  and  Mr.  and  Mr*.  De  Man- 
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JExkam,  QfC,  and  R.  Robertson,  for  (he  appel 
loot,  Miss  Hester  M'Dertnotf* 
,  BaUeraby,  Q.C.,  and  Gamble,  for  Rev.  Coote  Chaa. 
Mulloy,  in  eapport  of  the  Master's  rulings. 

R.  McDonnell  for  R.  0.  Armstrong,  the  respondent. 

It  was  admitted  by  all  parties  that  the  life-interest 
of  Jane  and  Emily  was  a  joint  one,  and  that  the  whole 
of  it  was  properly  paid  to  Eni»ly  after  the  marriage 
of  Jane,  as  entitled  by  survivorship. 

On  the  question  of  vesting,  arising  ont  of  the  words 
**  but  when  they  marry  or  die  uumarried,  I  bequeath 
the  principal,1'  <&c,  it  was  admitted  by  Mr.  Jd let  that 
the  first  construction  suggested  by  the  petitioner,  vis. 
that  the  legacies  over  vested  iudefeasibly  in  the  sisters 
of  the  testator  immediately  upon  her  death,  was  un- 
sustainable. It  was  contended  in  favor  of  the  view 
that  the  legacies  vested  subject  to  bo  divested  in  favor 
of  the  "  family  "  of  the  testatrix,  that  it  is  a  general 
rule  that  when  a  testator  creates  a  particular  estate  in 
either  real  or  personal  property,  and  then  proceeds  to 
dispose  of  the  ulterior  interest,  the  words  descriptive 
of  the  time  when  shall  be  constrned  of  the  coming 
into  possession,  and  not  of  the  vesting  (Benyon  v. 
tfadison,  2  Bro.  CC.  75;  Lanphier  v.  Buck,  34 
I*  J.,  n.  s.,  Ch.  655a,  followed  and  relied  on  in  Mer- 
rick's  trust,  I  law  Rep.  Eq.  Ca.  551;  Her  vet/ v. 
M^Laugldin,  1  Price,  264,  and  as  to  real  estate,  Haw- 
kins, Construction  of  Wilis,  237,  239;  Borastons 
Gas*  3  Kep.  21a  b;  Goodtitle  v.  Whitby,  1  Burr. 
228,  233;  Dos  v.  Lea,  3  T.  R.  41 ;  Doe  v.  Ewart, 
7  Ad.  &  El.  636).  It  was  admitted  that  there  were 
exceptions,  but  the  fact  that  a  substitutionary  clause 
(which  it  was  insisted  I  ho  clause  "or  their  families" 
was  in  this  case)  had  been  added,  or  the  &ct  that  the 
prior  bequest  was  of  the  interest  only,  and  the  subse 
qtieut  bequest  was  of  the  principal,  did  not  create  such 
exceptions  (  West  wood  v.  Soutltey,  2  Sim.  n.  s.  1 92 ; 
1  Jarinsu,  Wills,  3rd  ed.  800 ;  "  the  mere  introduc- 
tion into  an  ulterior  gift  of  new  words  of  disposition, 
has  no  effect  in  deferring  the  vesting.'1)  The  true 
criterion  for  determining  whether  a  gift  was  vested  oi 
Apt,  was  whether  the  reason  of  postponing  the  pay 
ment  was  the  position  of  the  fund,  in  which  case  the 
legacy  would  vest  at  once,  or  whether  it  was  the 
position  of  the  legatee,  in  which  case  it  would  be  con- 
tingent (Bennett's  trust,  3  Kay  aud  J.  280).  It  was 
also  strongly  urged  that  the  Master  had  held  that  the 
other  legacies  over  in  the  will  were  vested,  although 
they  were  given  subject  to  the  same  life-estate  as 
those  qnJer  discussion,  and  in  the  same  language, 
excepting  the  words   "or   their  families." 

On  the  other  side,  it  was  insisted  that  the  legacies 
awtr  were  only  given  after  the  determination  of  the 
life-estate,  aud  that  therefore  they  did  not  vest  until 
that  period  (1  Jarmau,  Wills,  3rd  ed.  795).  That  the 
word  "  when9*  is  naturally  conditional,  Hanson  v.  Gra 
ham{&  Ves.  238,  was  cited,  where  it  was  otherwise  con 
strued  only  because  the  iuterest  in  the  mean  time  was 
given  to  the  legatee  of  the  principal.  Price  v. 
Lockley  (6  Beav.  180)  was  distinguished,  as  there 
there  were  children  who  were  held  to  take,  and  in 
Merrick's  trust  the  Vice  Chancellor  threw  out  an 
opiuiou  that  the  shares  of  the  parents  could  not  vest 
in  them  unless  living  at  the  period  of  distribution; 
£the  bequest  there  was  to  the  parents  u  who  should 


be  then  living,"  or  to  the  children  (without  exception) 
of  such  as  should  be  dead].  The  following  cases 
were  aiso  cited  on  this  point: — Smelt  v.  Dee  (2  Salt. 
415);  Bruce  v.  Charlton  (13  Sim.  65);  Chevaux  r. 
Aislabie  (13  Sim.  71);  Atkins  v.  Hiscoeks  (I  Atk. 
500);  Hanson  v.  Graham  (16  Ves.  239);  Morgah 
v.  Morgan  (4  D.  G.,  &  Sra.  239.) 

On  the  substitutionary  meaning  given  by  the  word 
tf  or,"  the  following  authorities  were  cited: —  I  Jarman, 
Wills,  3rd  ed,  482,  2  id.  710;  Price  v.  Lockkjj 
(6  Beav.  180);  Salisbury  v.  Petty  (3  Hare,  86); 
BurreU  v.  Baskerfield  (1 1  Beav.  525,  where  "and  * 
was  construed  •*  or,"  in  order  to  give  a  substitutionary 
meaning);  Girdlestone  v.  Dos  (2  Sim.  225);  Mer- 
rick's trust  (1  Law  Rep.  Eq.  Ca.  551.) 

On  the  meaning  of  the  word  "  families,"  thore  were 
two  constructions  proposed — That  it  meant  "  children 
surviving  at  the  period  of  distribution,"  and  that  It 
meant  "  next  of  kin  ascertainable  at  the  period  of  dis- 
tribution." In  support  of  the  former,  it  was  strongly 
insisted  that  "children  "was  the  ordinary  meaning  ac- 
cording to  Jerry's  will  (19  Beav.  580);  Parkinson's 
trust  (&  Sim.  w.  s.  242.  245  6);  Gregory  v.  Smith  (9 
Hare, 708) ;  Woody.  Wood  (3  Hare,  65),  and thatsuch 
a  construction  ought  to  be  put  upon  the  substitutional 
bequest  as  to  prevent  the  possibility  of  any  of  the 
primary  legatees  taking  under  it  according  to  the  dic- 
tum in  Wood  v.  Wood,  but  here  some  of  the  sisters 
might  have  survived  the  tenants  for  life,  and  been  the 
next  of  kin  of  those  who  had  predeceased  them.  It 
was,  however,  admitted,  in  answer  to  the  Master  of 
the  RjIIs,  that  all  descendants  were  probably  included. 
That  "  next  of  kin  "  was  meant,  it  was  observed  that 
a  bequest  to  a  "  family  "  had  never  been  held  to  lapse 
because  there  were  no  children.  In  those  cases  in 
which  the  word  had  been  construed  •*  children,"  the 
children  were  also  next  of  kin  (2  Jarm.  Wills,  3rd 

ed.  87) Williams,  Kxor?.  5th  ed.   1010,  4th  cd. 

964 ;  Gjwer  v.  Mainwaring{2  Ves.  Sr.  110);  Cruwys 
v.  Coleman  (9  Ves.  319);  Grant  v.  Lt/nam  (4  Russ. 
292);  Re  Maxton  (4  Jar.  n.  s.  407),  wero  cited. 
Terry  s  will  was  distinguished,  a3  there  the  M.  R. 
seems  to  ground  his  decision  on  the  fact  that  there 
were  children,  and  admits  the  construction  he  adopted 
might  be  improbable  if  there  were  no  children.  Tho 
testatrix  had  contemplated  not  ouly  tho  case  of  her 
sisters  Jane  and  Emily  marrying,  but  that  of  their 
dying  unmarried,  and  must  have  intended  the  next 
of  kin  of  those  who  died  unmarried  to  take,  and  so 
must  have  meant  to  designate  "uext  of  kin"  by  the 
word  "  family."  Ou  the  question,  when  the  next  of 
kin  should  be  ascertained,  2  Jarm.  Wills,  114-16, 
was  referred  to. 

May  2  If  A— The  Master  of  thk  Rolls,  after 
stating  the  facts,  proceeded: — The  question  arises 
upon  tho  construction  of  a  cliuse  in  the  will  of  the 
hue  Susannah  Lloyd.  It  is  very  desirable  to  ascer- 
tain the  state  of  the  surrounding  circumstances  at  the 
time  wheu  the  will  was  executed.  It  is  very  awk- 
ward not  to  have  the  facts,  for  one  of  the  questions 
arises  on  the  word  "  family,"  and  depends  in  a  great 
measure  on  which  of  the  sisters  of  the  testatrix  had 
children  at  the  date  of  will,  and  I  am  left  in  the  dark/ 
except  so  far  as  I  can  collect  from  the  will  itself/ 
although  every  body  knows  you  should  construe  the 
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will  according  to  the  surrounding  circumstances,  in- 
cluding the  state  of  the  family.     With  respect  to  the 
first  part  of  the  will,  "  the  interest  of  the  remainder 
of  any  money  I  give  to  my  sisters  Jane  and   Emily 
as  long  as  they  continue  nn married/'  Jane  and  Emily 
were  both  unmarried  at  the  testatrix's  death,  and  the 
money  was  paid  to  Jane  and  Emily  uutil  the  marriage 
of  Jane,  and  then  the  whole  to  Emily  until  her  death. 
This  arrangement  has   been    acquiesced  in,    and  I 
should  be  slow  to  interfere  with  it.     Jane  and  Emily 
were  among  the  legatees  in  remainder.     The  limita- 
tions over  however  did  not  take  effect  in  the  lifetime  of 
the  sisters,  Emily  having  died  unmarried.     Upon  the 
subsequent  part  of  the  bequest,  the  Master's  order  con- 
tains the  following  declaration.  [His  Honor  here  read 
the  passage  in  the  Master's  order  which  states  his  views 
on  the  construction  of  the  passage,  and  the  three 
notices  of  motion,  and  continued].     It  should  be  kept 
iu  mind  that  the  state  of  the  family  at  the  death  of 
Emily  Lloyd   was  this.     Mary  had  died  in  1838, 
leaving  issue;  Jane,  the  second  sister,  had  died  mar- 
ried, but  without  leaving  issue ;  Sarah,  the  third,  had 
died  in  1859,  leaving  five  children.     She  had  had 
seven  children.     The  effect  of  the  declaration  of  the 
master,  as  I  understand  it,  is  this — that  Jane,  Emily, 
and  Emma,  having  died  without  issue,  the  bequests 
to  Jane,  Emily,  and  Emma,  or  their  families,  did  not 
take  effect,  and  that  Mary  and  Sarah  having  died, 
but  led  issue,  the  bequests  to  Mary  and  Sarah,  or 
their  families,  vested  in  their  children.     In   the  case 
of  Terry's  will.  Sir  Johu  Rom  illy  says,  "  I  have  looked 
into  the  authorities,  which  have  confirmed  the  opinion 
which  1  entertained  during  the  argument,  that  the 
primary  meaning  of  the  word  "  family  "  is  "  children," 
and  that  there  must  be  some  peculiar  circumstance 
arising  either  on  the  will  itself,  or  from  the  situation 
of  the  parties  to  prevent  that  construction  being  given 
to  it.     In  ordinary  parlance  the  word  'family'  means 
•  children.' "    This  very  observation  shows  the  impor- 
tance of  instructing  counsel  as  to  the  circumstances. 
1  cannot  say  I  think  that  such  is  the  result  of  the 
authorities,   but  although  Sir  John  Romilly  may  be 
wrong  in  that  view,  I  am  referred  to  Terry's  will 
itself  as  an  authority  in  point.     Mr.  Jarinan,  in  the 
2nd  vol.  of  his  book  on  Wills,  3rd  ed.  page  87,  makes 
some  observations  on  the  subject     I  think  Mr.  Jar- 
man  is  right  in  saying,  that  "  every  case  must  depend 
upon   its  particular    circumstances."    I    thiuk    the 
children  take  by  way  of  substitutionary  bequest,  and 
in  case  any  of  the  sisters  should  die  without  leaving 
children,  to  go  to  her  representatives.     Iu  this  con- 
struction I  am  therefore  of  opinion  that  the  Master's 
decision  was  right  in  holding  the  word  "  family  "  to 
mean  "  children."     The  question  then  arises,  whether 
the  Master  was  right  in  holding  that  the  legacies  of 
Jane,  Emma,  and  Emily,  lapsed.    The  question  is, 
whether  the  bequests  to  the  five  sisters  of  the  testatrix 
rested  in  them  respectively,  subject  to  be  divested  in 
case  any  of  them  respectively  should  die  leaving 
children  or  issue  before  the  period  of  distribution. 
Hervey  v.  M'Loughlin,  referred   to  in  2  Jarm.  3rd 
ed.  708,  seems  to  be  at  variance  with  the  Master's 
view.    There  the  testatrix  bequeathed  two  several 
Bums  of  stock  to  a  trustee  in  trust  to  pay  the  dividends 
to  I.  for  life,  and  after  her  death  she  gave  the  two 


sums  to  G.,  E.,  and  E.,  the  three  children  of  I.,  in 
equal  shares,  and  in  case  of  the  death  of  either  of 
them,  the  share  of  such  as  might  die  to  go  and  belong 
to  the  children,  or  child  if  but  one,  of  the  persons  so 
dying.  G.  survived  the  testatrix,  and  died  in  .he 
lifetime  of  the  mother,  the  legatee  for  life,  and  the 
Court  considered  that  the  inteution  of  the  testatrix 
was  to  substitute  the  children  of  those  dying  in  the 
lifetime  of  the  legatee  for  life  in  the  place  of  their 
parent,  and  that  therefore  the  parents  took  vested 
interests  on  the  death  of  the  testator,  subject  to  be 
divested  in  the  event  specified.  The  point  is  referred 
to  in  I.  Jarm.  3rd  ed.  483,  and  the  case  is  approved 
of  in  Salisbury  v.  Petty.  Price  v.  Lockley  proceeds 
on  the  same  principle.  Merrick's  trust  does  not,  I 
think,  apply  to  this  case.  If  I  am  right,  the  sum 
vested  on  the  death  of  the  testatrix,  and  the  event  on 
which  the  legacies  to  Jane,  Emily,  and  Emma,  would 
have  divested  not  having  taken  place,  the  order  of  the 
Master  must  be  varied. 

It  is  ordered  and  declared  that  upon  the  true  con- 
struction of  the  will  of  the  said  Susannah  Lloyd, 
subject  to  the  bequest  in  the  said  will  of  the 
interest  of  the  remainder  of  her  money  to  her 
sisters  Jane  and  Emily,  as  long  as  they  should 
continue  unmarried,   with  a  devise  over  when 
they  should  marry  or  die  unmarried,  the  five 
legacies  of  two  hundred  pounds  each  to  the  five 
sisters  of  the  testatrix,  viz.  Mary  Molloy,  Sarah 
M'Dermot,  Emma  Lloyd,  and  the  said  Jane  and 
Emily,  vested  in  them  respectively  on  the  death 
of  the  testatrix,  subject  to  be  divested  as  to  the 
legacy  to  each  sister  respectively  by  her  death 
before  the  said  legacies  became  payable  leaving 
children  or  issue.    And  the  Court  doth  declare 
that  the  testatiix's  sister  Jane  having  had  no 
issue,  and  the   testatrix's  sister  Emily  never 
having  married,  and  the  testatrix's  6ister  Emma 
having  left  no  issue  living  at  her  death,  and  the 
events  by  which  the  legacies  to  the  said  Jane, 
Emily,  and  Emma,  would  have  been  divested 
not  having  taken   place,  the  said  three  legacies 
did  not,  nor  did  any  of  them  lapse  or  fail,  or  fall 
into  the  residue  of  (he  testatrix's  personal  estate. 
And  it  is  further  ordered,  that  the  order  of  the 
master  be  varied  accordingly,  having  regard  to 
this  declaration.     And  the  Court  doth  make  no 
rule  on  the  rest  of  said  appeal  motions.     And 
it  is  further  ordered,  that  the  parties  respectively 
do  abide  their  own  costs.     And  it  is  further 
ordered,  that  the  deposits  be  returned  to  the 
parties  who  respectively  lodged  same.     And  it 
is  further  ordered,  that  the  several  parties  be  at 
liberty  to  apply  to  the  Master  for  payment  of 
their  costs   respectively  out  of  the  assets   of 
Susannah  Lloyd,  but  the  Court  doth  not  de- 
cide, or  offer  any  opinion,  on  the  subject  as  to 
whether  the  said  costs  should  be  allowed  out  of 
the  assets  or  not* 
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Bennett  v.  Wolfb.— If aty  31. 

Practice — Taking  out  attested  copy  of  amendment  to 
caw  petition. 

On  special  motion  the  Master  of  the  Soils  will  permit 
an  attested  copy  of  amendments  to  a  cause  petition 
to  be  taken  out  by  a  respondent  wfio  has  already 
had  to  take  out  an  attested  copy  of  a  common  copy 
deposited  in  the  Masters  office*  notwithst  mding 
Birch  v.  Hutchinson  (1  L.  $  G.  temp.  Sugd.  363), 
because  the  practice  of  depositing  a  common  copy  of 
the  petition  in  the  Master's  office  is  irregular,  and 
to  save  expense  to  the  respondent. 

The  canse  petition  had  been  referred  to  the  Master 
under  the  15th  section,  and  the  respondent  had  then 
been  obliged  to  take  ont  an  attested  copy  cf  a  copy  of 
the  petition  deposited  as  a  charge  in  the  Master's 
office.  The  petition  had  afterwards  beeu  amended, 
and  the  respondent's  solicitor  had  applied  to  the  pro- 
per officer  for  a  copy  of  the  amendments,  and  when 
told  that  if  he  brought  his  attested  copy  they  wonld 
be  added  to  it,  he  brought  the  attested  copy  of  the 
copy  deposited  in  the  Master's  office.  The  officer  re- 
fused to  add  the  amendment  to  any  other  than  an  at- 
tested copy  of  the  original  record.  He  suggested, 
however,  that  the  solicitor  should  take  out  an  attested 
copy  of  the  petition  as  amended,  but  this  the  solicitor 
refused  to  do  on  account  of  the  expense  of  taking  out 
a  second  copy  of  the  whole  petition. 

Gibbon  now  moved  of  course  that  the  respondent 
might  be  at  liberty  to  take  out  a  copy  of  the  amend- 
ments alone. 

The  Master  of  the  Rolls. — This  arises  from  the 
irregular  practice  pursued  in  the  Master's  offices  in  ' 
fifteenth  section  cases,  a  practice  directly  contrary  to 
the  practice  in  the  Court  of  Cham-cry  and  iu  this 
Court.  Here  and  in  the  Court  of  Chancery  you  must 
have  an  attested  copy  of  the  petition.  In  the  Mas- 
ter's office  the  solicitor  files  a  common  copy.  The 
subject  was  bronght  before  Lord  St.  Leonards  when 
he  was  here,  and  he  decided  you  cannot  take  out  a 
portion  only  of  a  pleading.  After  an  elaborate  argu- 
ment he  decided  in  Birch  v.  Hutchinson  (L.  &  G.  temp. 
Sugd  363)  that  although  you  may  take  out  a  portion 
of  a  .  repot  t,  yon  cannot  take  out  a  portion  of  a 
pleading,  and,  strictly  speaking,  I  should  refuse  your 
motion.  A  common  copy  of  a  document  is  often  a 
copy  of  a  copy,  and  the  Masters  have  decided  on  com- 
mon copies  very  often  inaccurately  copied.  Theu  you 
have  to  take  out  an  attested  copy  of  a  common  copy. 
I  do  not  know  what  would  be  said  in  the  House  of 
Xjords  of  such  a  practice.  There  is  no  legal  evidence 
that  there  is  a  petition  at  all.  I  am  not  going  to  altei 
the  practice  of  the  Court,  ami  in  every  case  iu  which 
this  course  is  pursued  I  will  put  the  parties  to  a  t*pe- 
c'al  motion;  but  1  know  it  was  not  the  fault  of  voir 
client,  and  I  do  not  want  to  do  him  an  injustice. 
Order: — It  is  ordered  that  the  Deputy  Keeper  of 
the  Rolls  be  at  liberty  in  this  case,  bat  not  in 
future  without  the  order  of  the  Court,  to  give  an 
attested  copy  of  the  amendment  to  the  cause  pe- 
tition in  this  matter  filed  on  the  22nd  day  of 
*  May,  1865,  to  the  respondent's  solicitor,  but  the 


Court  doth  declare  that  in  the  opinion  of  th» 
Court  the  practice  in  the  Master's  office  is  irregu- 
lar in  receiving  in  evidence  in  cases  under  the 
15th  sectiou  a  copy  of  the  cause  petition  not  in 
any  manner  verified  as  a  true  copy  instead  of  an 
attested  copy  thereof,  and  allowing  snch  unveri- 
fied copy  to  stand  as  a  charge,  the  practice  before 
the  Lord  Chancellor  and  in  this  Court  being  to 
require  an  attested  copy  of  the  petition  to  be 
produced  at  the  hearing  of  a  cause. 


Court  of  Common  tyltnss. 

Reported  by  J.  Field  Johnston,  Esq.,  BarrUter.ai-Law. 

Corah  Monahan,  C.  Jm  and  Keogh,  J. — April  26, 
27;  May  8. 

Kake  v.  Mulvany. 

Demurrer— Libel— Plea  of  fair  and  bona  fide  com- 
ment—Pleu  of  fair*  true,  and  accurate  report- 
Proceedings  in  a  Dublin  court  of  justice — Matter 
of  aggravation. 

To  an  action  for  libel,  in  which  the  plaintiff,  in  the 
first  count  ofths  summons  and  plaint,  complained 
that  the  defendant  published  oj  and  concerning  the 
plaintiff  in  the  form  oj  a  written  document,  pur- 
porting to  be  a  report  of  a  speech  addressed  to  a 
committee  of  the  House  of  Lords,  by  the  counsel  for 
the  promoters  of  a  certain  railway  bUl,  statements 
imputing  to  the  plaintiff  that  in  procuring  himself 
to  be  called  as  a  witness,  before  the  said  committee, 
by  the  promoters  of  the  said  bill,  and  in  the  evi- 
dence he  gave,  he  had  practised  an  imposition  upon 
the  said  promoters  of  the  said  bill;  the  defendants 
pleaded  that  the  proceedings  before  the  said  com- 
mittee and  the  evidence  of  the  plaintiff  were  matters 
of  public  notoriety  and  discussion;  and  that  the 
alleged  defamatory  matttrs  were  fair  and  bona  fide 
comments  by  the  defendant  on  the  conduct  and 
evidence  of  the  plaintiff.  Held — upon  demurrer, 
a  good  plea. 

The  third  count  of  the  same  summons  and  plaint  com- 
plained that  the  dejendant  published  of  and  con- 
cerning the  plaintiff  in  the  form  of  a  printed 
document,  purporting  to  be  a  copy  of  a  petition 
to  the  Houte  of  Lords  statements,  that  the  plain- 
tiff procured  himself  to  be  called  as  a  witness 
by  the  promoters  of  the  said  bill,  and  on  cross-ex- 
amination gave  evidence  that  the  existing  station  of 
the  D.  <fr  D.  R.  could  be  enlarged;  and  that  the 
proposed  line  would  not  be  remunerative;  that  sub- 
sequently  the  promoters  of  the  said  bill  ascertained 
that  the  plaintiff  hail  been  in  communication  with 
Vie  agent  for  the  opponents  of  the  said  bill,  who 
had  taken  down  his  evidence  on  paper  at  an  earlier 
part  of  the  day,  and  had  furnished  it  to  the  coun- 
sel for  the  opponents  of  the  said  bill,  who  afterwai  ds 
made  use  oj  the  said  paper  in  cross  examining  the 
plaintiff;  and  that  at  the  time  the  plaintiff  volun- 
teered to  give  evidence  in  favour  of  the  promoter's 
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case,  he  concealed  from  them  hie  opinion  vpon 
these  matters,  as  embodied  in  the  paper  so  drawn 
vp  by  the  said  agent,  or  that  he  had  made  any 
statements  him  injurious  to' the  promoters  case. 
To  this  count  the  defendant  pleaded  the  samepleu. 

Held — upon  demurrrer,  a  good  plea .  ' ' 

To  the  first  count  the  defendant  pleaded  that  the  said 
select  cemmittee  was  a  public  court  of  justice,  and 
that  the  alleged  defamatory  matter  teas  a  true,  fair, 
just,  and  accurate  account  and  report  of  the  pro- 
ceedings so  laid  before  the  said  committee  in  the  said 
public  court,  with  reference  to  the  said  bill. 

Held — upon  demurrer,  a  bad  plea,  inasmuch  as  the 
publication  set  out  the  speech  of  a  counsel,  made 
after  the  case  had  terminated  and  without  the 
evidence  which  justified  the  speech. 

To  the  fourth  count  (which  was  tlte  same  as  the  third, 
with  the  exception  of  an  inuendo)  the  defendant 
pleaded  as  a  pled  of  justification;  that  the  plain- 
tiff procured  himself  to  be  called  as  a  ujitness  by  the  \ 
promoters  of  said  bill,  and  did  on  cross -examination 
give  evidence  that  the  D.  <$*  D.  Railway  Station 
could  be  enlarged,  and  that  the  proposed  line  would 
not  be  remunerative;  that  the  promoters  of  the  said 
lill  ascertained  that  the  plaintiff  had  been  in  com- 
munication with  the  agent  for  the  opponents  of  the 
said  bill,  who  had  taken  down  on  paper  the  evi- 
dence of  the  plaintiff,  and  had  furnished  the  same 
id  the  counsel  for  the  said  opponents  to  the  said  bill, 
who  afterwards  made  use  of  it  in  cross-examining 
ihe  plaintiff;  and  that  the  plaintiff,  at  the  time  he 
volunteered  to  give  evidence,  concealed  from  said 
promoters  an  opinion  which  he  then  entertained  as 
to  the  possibility  of  enlarging  the  said  D.  &  D. 
Station^  and  the  remunerative  character  of  the  said 
proposed  litie;  and  that  he  had  made  statements  to 
the  said  agent  of  the  said  opponent's  injurious  to  the 
case  of  the  said  promoters. 

Held— upon  demurrer,  a  bad  plea,  inasmuch  as  it 
purported  to  be  pleaded  to  the  entire  count  and  did 
not  justify  the  entire. 

The  first  count  of  tbe  summons  and  plaint  complained 
tbat  the  defendant  falsely  and  maliciously  published 
of  and  concerning  the  plaintiff  in  the  form  of  £  writ- 
ten document,  purporting  to  be  a  report  of  a  speech 
addressed  by  Mr.  Rod  well,  Q.C.,  to  a  committee  of 
Ihe  House  of  Lords,  in  reference  to  a  bill  which  bad 
then  lately  been  thrown  ont  by  6aid  cbmmittee,  the 
false,  scandalous,  malicious,  and  defamatory  matter 
following,  tbat  is  to  say,  "  House  of  Lords,  Select 
Committee,  on  the  Dublin  Trunk  Connecting  Railway 
{City  Extension)  Bill,  Thursday,  6th  April,  186)5, 
the  Earl  of  Devon  in  the  chair.  '  Mr.  RbuVell— My 
lords,  before  the  classes  of  the  Dublin  Trunk  Connect- 
itfg  Railway  (Deviation)  Bill  are  proceeded  with,  I 
wish  to  make  an  observation  or  two.  Yonr  lordships 
wili  recollect  that  yesterday  evening  a  gentleman  was 
called  by  me  almost  at  the  last  moment;  he  volun- 
teered his  evidence.  We  were  igndrant  indeed  that 
he  was  going  to*  give  it.  He  made  a  statement  to 
those  Who  instruct  me  that  he  could  give  evidence 
which  would  be  most  material  to  my  and  stated  that 
his  company  Was  friendly  to  us,  and  that  they  would 
Jook  with  favour  upon  our  scheme  as  to  the  station. 


Yonr  lordships  will  recollect  what  took  place  when  he 
was  called,  and  I  am  here  to  say  to  your  Lordships 
that  we  feel  that  we  were  most  completely  imposed 
upon  by  that  gentleman  as  to  the  mode  in  which  he 
gave  his  evidence  before  your  lordships.     Further,  we 
have  this  fact  in  confirmation  of  our  view  that  when 
he  was  cross -examined  he  was  cross-examined  from 
mstrnctloris  in  my  learned  friend's  (Mr.  Pallet's)  hands. 
This1  gentleman  placed  himself  in  the  box  as  a  ma- 
terial witness  to  the  case:  he  had  been  in  the  room, 
all  the  time,  and,  therefore,  knew  all  the  weak  points 
of  the  case.     Yonr  lordships  will  recollect  the  damag- 
ing evidence  which  he  gave  against  tts.  at  last,  and 
what  we  propose  now  to  do  is,  and  I  wili  state  io 
yonr  lordships  what  W  course  is  going  to  be,  in  or- 
der that  we  may  be  acquitted  of  anything  like  disre- 
spect to  yonr  lordships  or  dissatisfaction  with  the  de- 
cision which  your  lordships  came  to  npon  that  evi- 
dence.    Feeling  that  we  were  imposed  upon,  we  are 
going  to  ask  to  bave  tbe  bill  recommitted,  because 
we  feel  that  the  evidence  which  that  gentleman  gave 
was  not  correct  in  fact,  and  we  had  no  means  of  meeting 
it,  because  it  took  us  completely  by  surprise.     It  la 
not  necessary  for  me  to  say  more  now  upon  tbat  point. 
It  Will'  be  only  for  the  promoters  to  move  for  the  re- 
committal of  the  bill.    '  We  thought  that  we  onght 
not  to  do  so  Without  informing  your  lordships  that 
such  was  onr  intention,  and  the  promoters  are  de- 
sirous of  its  being  understood  that  this  step  will  be 
taken,  not  because  they  feel  any  dissatisfaction  with 
yonr  lordships'   decision  npon   that   evidence.     We 
think  that  yonr  lordships  were  quite  justified,  after 
that  evidence,  in  tbe  decision  at  which  yon  arrived; 
bnt  we  say  that  we  were  imposed  npon,  and  that  that 
evidence  was  not  the  evidence  with  which  we  could 
have  left  tbe  case  in  yonr  lordships9  hands,  had  we 
previously  known  that  Mr.  K.ine  was  going  to  be 
called.     I  have  only  made  those  observations  iu  order 
that  yonr  lordships  may  distinctly  understand  the  po- 
sition in  which  we  stand  in  relation  to  tbe  bill  and  ia 
relation  to  your  lordships9  decision.     Chairman — We 
tbadk  you  for  the  communication  you  bave  made  to 
us.  Will  yon  'let  us  know  ou  what  day  you  will  apply 
for  a  re-comnrittal  of  the  bill,  becau>e  the  House  will 
rise  to-morrow?     Mr.  Rod  well — We  will  do  so,  my 
lord.     Chairman— I  am  going  out  of  town  to  night. 
Mr.   Rod  well — Due  notice  will  be  given,  my  lord. 
The  Duke  olf  Marlborough — You  will  uot  do  anything 
before  the  House  rises,  I  suppose?     Chairman — 1  be- 
lieve you  must  give  three  days9  notice.     Mr.  Rodwell 
— We  had  only  decided  upon  the  course  which  I  have 
indicated  *to  your  lordships  this  morning;  we  will  take 
what  steps  we  cau ;  but  we  only  thought  it  onr  duty 
to  inform  your  lordships  of  what  it  is  our  intention 
to  do.       Chairman — We    do    not  mean    to    imply 
any   opinion   as   to   what   portion   of  the  evidence 
Weighed  with  us  or  otherwise.     Mr  Rodwell — No, 
certainly  not,  my  lord.     Mr.  Palles — In  consequence 
of  what  my  learned  friend,  Mr.  Rodwell,  has  stated, 
I  wish,  on  the  part  of  the  Corporation  of  Dublin,  to 
say  one  word  as  to  the  mode  in  which  the  paper, 
which  my  learned  friend  has  referred  to,  was  obtaiued, 
and  I  mention  this  because  I  think  it  is  but  fair  to 
the  parties  When  an  ex  parte  statement  of  this  kind 
is  made  that  the  answer  should  not  be  reserved  for  a 
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future  day.  A  few  days  before  the  bill  came  on,  a 
conversation  took  place  beetweeo  the  agent  who  in- 
8tract8  me  and  the  witness  who  has  been  referred  to, 
and  in  consequence  of  that,  a  note  of, his  evidence  was 
taken  down  by  Mr.  Muggeridge,  not  in  hid  presence 
nor  with  his  knowledge.  Mr.  Mugrcridge  sajd  that, 
pri'bablY  he  would  call  him  as  a  witness;  bat  when 
that  document  was  pat  into  my  hands,  I  advised  my 
clients  noi  to  ca|l  him  at  all  as  a  witness  against  the 
bill.  He  has  supplied  to  me  this  statement  aj  to 
matters  which  took  place  personally  to  himself.  A 
day  or  two  before  the  meeting  of  the  committee  on 
this  bill,  I  had  a  conversation  with  the  solicitor  for 
the  promoters,  respecting  the  injury  thaj  would  be 
done  to  the  rere  or  my  house  in  Talbot-street,  if  the 
bill  passed,  and  I  told  this  also  to  t^e  agent  for  the 
Corporation,  who  said  they  wonld  examine  me  on  the 
subject.  This  took  place  before  the  agreement  was 
come  to  with  tne  Drogheda  Company  daring  the 
progress  of  the  bUI  in  committee.  I  was  asked  by 
the  clerk  of  the  agent  to  the  Corporation  to  be  sworn 
as  a  witness,  which  I  refused,  unless  compelled.  Mr. 
Murphy,  the  counsel  for  the  promoters,  was  present 
and  heard  this.  I  never  gave  any  proof  of  my  evi- 
dence or  saw  it  up  to  this  time  but  during  Mr.  Rod* 
wclPs  speech  and  after  the  evidence  was  closed  on 
botb  sides.  Mr.  Murphy  was  talking  about  the 
l)rogheda  Company,  and  asked  if  they  were  likely  to 
use  the  station,  if  made,  i  said  1  was  sure;  bat  I 
remarked  that  it  was  now  useless:  he  said  he  would 
apeak  to  Mr.  Rodwell  when  he  had  done,  and  I  pre- 
sume he  did  so,  as  I  was  called  then  as  a  witness; 
bat  I  did  not  know  anything  of  the  questions  pat  to 
me  in  cross-examination ;  my  personal  interests  were 
in  favour  of  the  passing  of  the  bill."  Of  course  your 
lordships,  if  you  wish  it,  will  be  at  liberty  to 
Inspect  this  document;  my  learned  friends  have 
not  seen  it;  bat  I  may  state  that  the  two  most  im- 
portant questions  which  were  pat  on  cross  examina- 
tion were  not  taken  from  that  document,  for  one  of 
them,  in  reference  to  whether  the  line  would  pay  was 
suggested  by  an  idea  of  my  own,  judging  from  the 
leugth  of  the  line,  and  that  it  was  not  possible  it 
should  pay;  and  the  other,  as  to  the  extent  of  ground 
of  the  station,  was  suggested  by  an  observation  ad* 
dressed  to  me  by  my  learned  friend,  Mr.  O'Hara;  bat 
that  document  was  not  seen  by  Mr.  Kane.  I  think 
that  this  ex  parte  tatement  had  better  not  have  been 
made.  Mr.  Murphy.— My  lords,  as  my  name  has 
been  mentioned,  I  think  it  right  to  say  that  I  entirely 
deny  the  truth  of  Mr.  Kane's  statement,  which  has 
been  just  read.  He  addressed  me  and  volunteered 
bis  evidence  in  support  of  our  case,  aad  it  was  upon 
the  faith  of  my  having  known  him  for  many  years 
that  1  told  my  learued  friend,  Mr.  Rodwell,  that  he 
might  rely  upon  his  statement.  I  do  not  think  it 
necessary  to  say  more  at  present  upon  the  subject, 
meaning  thereby  that  the  plaintiff,  with  intent  to  be- 
tray the  promoters  of  said  bill,  and  to  defeat  said  bill, 
by  giving  evidence  injurious  to  the  project,  and  which 
bad  been  preconcerted  between  the  plaintiff  and  the 
opponents  of  said  billptreacherously  induced  said  pro- 
moters to  produce  plaintiff  as  a  witness  in  support 
thereof,  and  also  tnat  plaintiff  having  been  produced 
as  a  witness  by  said  promoters,  gave  evidence  ad* 


verse  to  said  project  from  instructions  which  had  been 
previously  famished  by  bim  to  the  opponents  of  said 
bill. 

The  second  count  omitted  the  inoendo  in  the  first.  • 
T|ie  third  count  complained  that  the  defendant 
falsely  ami  maliciously  published  of  and  concerning 
the  plaintiff  in  the  form  of  a  printed  document,  purport- 
ing and  pretending  to  be  a  copy  of  a  petition  to  the 
Hquse  of  Lords,  the  false,  scandalous,  malicious,  and 
defamatory  matter  following,  that  is  to  say,  "In  tha 
Hquse  of  Lords,  Session  1865,  Dunlin  Trunk  Kail- 
way  (Sackville-street  Extension)  Bill.  To  the  Right 
Honorable  the  Lords  Spiritual  and  Temporal  in  Par* 
liameni  assembled.  The  humble  petition  of  the  under- 
signed being  three  of  the  promoters  of  the  Dublin 
Trunk  Railway  (Sackville-street  Extension)  Bill. 
Sbeweth  unto  your  Bight  Honorable  Honse  that  a  bill 
is  now  pending  in  your  Right  Honorable  House  by 
which  power  1$  sought  to  construct  a  line  of  railway 
in  and  near  Dubliu,  its  object  being  to  bring  the  pas- 
senger traffic  of  the  Dublin  and  Kingstown  Railway 
and  other  railways  in  Dublin  to  a  bead  or  terminal 
station  in  Sackville-street  in  that  city,  that  the  afore- 
said bill  was  referred  to  a  select  committee  of  your 
Right  Honourable  House,  presided  over  by  the  Right 
Honourable  the  Earl  of  Devon.  That  the  said  bill 
was  considered  by  the  Select  Committee  on  Wednes- 
day the  5th  April  instant.  That  the  said  bill  is  a 
most  popular  measure  with  the  citizens  of  Dublin, 
and  was  pot  opposed  before  the  Committee  by  any  of 
the  existing  railway  companies  or  land  owners  through 
which  the  intended  line  wonld  pass;  but  it  was  op- 
pose<ji  in  the  name  of  the  Corporation  of  Dublin,  who 
alleged  in  their  petition  that  it  wonld  interfere  with 
the  streets  of  Dubliu,  although  it  would  not  block  np 
or  stop  a  single  street  or  passage*  That  the  Dublin 
and  Drogheda  Railway  Company  originally  petitioned 
against  the  said  bill,  on  the  ground  that  it  would  in- 
terfere with  their  existing  station;  but  before  the 
hearing  of  the  ease  of  your  petitioners,  the  said  pet!* 
tion  was  withdrawn  pursuant  to  an  agreement  come 
to  with  the  Qublin  and  Drogheda  Railway  Company, 
nnder  whfch  your  petitioners  bound  themselves  not  to 
apply  for  compulsory  powers  over  the  Dublin  and 
Drogheda  Railway  Company  and  Station,  while  that 
Company  bound  themselves,  neither  directly  or  indi- 
rectly, to  oppose  the  passing  of  yonr  petitioners'  said 
bill,  and  Richard  Deane  Kane,  the  solicitor  to  the 
Dublin  Company,  was  a  party  to  and  prepared  said 
agreement.  That  witnesses  were  called  on  the  part  of 
your  petitipners  to  prove  that  the  proposed  station  at 
Sackville-street  would  be  a  great  public  accommoda- 
tion; that  it  would  accelerate  the  public  service  in 
Ireland;  that  the  present  station  in  Dublin  of  tha 
Dublin  and  Drogheda  Railway  Company  was  wholly 
inadequate  for  the  existing  traffic,  and  that  it  would 
be  quite  impossible  to  enlarge,  it.  That  the  Dublin  * 
and  Drogheda  Railway  Company,  Ulster  Railway, 
Dublin  and  Belfast  Junction,  and  Irish  North  Western 
would  use  the  proposed  station  in  Sackville-street,  of 
which,  by  their  chairman,  the  Dublin  and  Drogheda. 
Railway  and  Dublin  and  Belfast  and  Irish  North 
Western  by  their  engineer  expressed  approval,  and 
that  the.  proposed  line  of  your  petitioners  would  b» 
1  remunerative.    That  thereupon  the  Corporation  of 
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Dublin  opened  tbeir  case  in  opposition  to  your  peti- 
tioners9 scheme,  suggesting  amongst  other  things  that 
the  said  Drogheda  station  could  be  enlarged,  aud  that 
the  proposed  line  would  not  be  remunerative,  and  that 
it  would  not  be  used  by  the  Dublin  aud  Drogheda 
Bailway  Company.     That  in  support  of  this  part  of 
their  case  they  called  but  one  witness,  Mr.  Neville, 
the  engineer  of  the  Corporation ;  and  at  the  clcse  of 
the  reply  of  yonr  petitioners9  counsel,  an  order  was 
made  that  the  room  should  be  cleared.     That  while 
this  was  being  done,  the  said  Richard  Deane  Kane 
addressing  one  of  the  counsel  of  your  petitioners,  with 
whom  he  had  been  long  personally  acquainted,  said 
that  be  could  give  most  important  evidence  in  support 
of  said  bill,  and  in  particular,  as  to  the  use  of  the  said 
station  by  the  Dublin  and  Drogheda  Railway  Com- 
pany, and  which  would  be  certain  to  satisfy  the  com- 
mittee as  to  the  importance  of  the  project  of  your 
petitioners.      That  the  said   Richard  Deane    Kane 
further  urged  that  even  at  that  late  moment  it  would 
Toe  for  the  interest  of  your  petitioners  to  apply  to  the 
committee  to  hear  his  evidence.     That  at  this  mo- 
ment the  solicitor  to  your  petitioners  as  well  as  many 
others  in  obedience  to  the  above-mentioned  order  of 
the  committee  to  withdraw,  had  left  the  room.     But 
the  counsel  for  your  petitioners  in  his  absence  and  re- 
lying on  the  above  representation  of  the  said  Richard 
Deane  Kane,  applied  to  the  committee  to  hear  his 
evidence,  which  the  committee  consented  to  do,  sub- 
ject to  the  cross-examination  on  the  part  of  the  said 
Corporation ;  and  thereupon   the  said  Richard  Deane 
Kane  gave  the  following  evidence  in  his  examination 
in  chief.      Mr.    Richard  Deane  Kane  sworn.     Ex- 
amined by  Mr.  Rod  well.     899 — You  are  a  solicitor 
to  the  Drogheda  Company?     Yes.     900 — You  are 
aware  of  the  agreement  prepared  by  onr  company? 
Yes.     901 — Now,   if  this   line  is   passed   are   you 
authorized  to  state  that  the  Drogheda  Company  will 
enter  upon  fair  arrangements  for  working  that  line 
and  using  it?     I  think  it   is  very  probable,  if  it  is 
made.  902— By  a  lord.    You  think  it  very  probable? 
Yes.     The  reason  they  objected  was  that  they  wished 
to  have  a  control  as  they  had  expended  a  large  sura 
of  money.     903 — Mr.  Rod  well,  I  ask  you  whether 
you  think  there  is  a  reasonable  probability  and  whether 
your  company  are  disposed  to  enter  into  relations  with 
the  company  if  the  line  is  passed?     I  have  no  doubt 
if  the  station  is  made  they  would.     That  thereupon 
the  counsel  for  the  Corporation  at  once  produced  a 
paper,  and  holding  it  in  his  hands  proceeded  to  cross- 
examine  the   witness  from  the  said  paper,  who  then 
the  astonishment  of  your  petitioners  gave  the  follow- 
ing evidence  on  snch  cross-examination.     Cross-ex- 
amined' by  Mr.  Palles.     904 — Is  there  room  enough 
at   the  station  at   Drogheda  to  extend  it,  in  your 
opinion  ?     We  have  ample  ground  close  to  the  pre- 
-a*nt  station  to  improve  it ;  but  we  were  delayed  very 
much,  owing  to    the   rival  schemes   of  last    year. 
905 — There  are  no  clauses  either  in  the  bill  of  last 
jear  or  of  this  year,  which  will  enable  the  company 
to  use  the  Drogheda  station?     Oh  I  they  have  no 
power.     906 — At  present,   therefore,  there  are  no 
JfeciKries  for  this  traffic,  even  with  a  station  built  in 
Jfackville-street,  as   proposed  by  this  bill?    Not   at 
present.     907 — I  need  not  ask  you,  you  cannot  take 


upon  yourself  to  say,  that  facilities  will  be  given  by 
your  company?     No,  I  cannot  say  that,  but  I  think 
there  is  very  little  doubt  if  a  good  station  were  made 
at  Sackville  street,  they  would  use  it  for  passengers, 
but  they  could  not  use  it  for  traffic.     908 — Your 
company  will  have  them  altogether  in  their  power* 
the  promoters,  is  not  that  so?     Yes.     909 — And 
you  will  use  that  for  making  the  best  sum  you  can? 
Of  course  we  shall  do  the  best  we  can  for  ourselves; 
910 — From  your  experience  of  traffic   upon  these 
railways,  do  you  think  the  proposed  line  will  pay? 
1  should  think* not,  certainly,  according  to  my  ex- 
perience.    I  have  had  a  great  deal  of  experience  for 
tuenty  years,  and  I  know  what  the  expense  of  pur- 
chasing land  is.     9U — By  a  lord — Are  your  com- 
pany in  this  position  that  you  are  waiting  to  see 
whether  the  station    will  be   subservient  to    your 
purposes  before  you  enlarge  your  own  station?    No; 
in  the  last  two  or  three  years  several  metropolitan 
schemes  have  been  projected  in  Dublin,  and  of  course 
if  any  of  those  were  passed,  our  improvements  would 
go  for  nothing;  there  are  fifteen  acres  of  ground  there* 
912— -Is  it  probable  that  if  this  station  in  Sackville- 
street  should  not  be  built,  you  would  enlarge  your 
own  station?     We  must  do  it;  at  present  it  is  very 
inconvenient,  it  is  very  small.     That  while  the  Com- 
mittee of  Lords  were  deliberating,  your  petitioners, 
ascertained  that  the  said  Richard  Deane  Kane  had 
been  in  communication  with  the  parliamentary  agent 
for  the  Corporation,  who  had  taken  down  his  evidence 
on  paper  at  an  earlier  part  of  the  day,  and  had  fur- 
nished it  to  the  Counsel  of  the  Corporation,  with  the 
intention  of  calling  him  as  a  witness.     That  your  pe- 
titioners also  ascertained  that  the  said  Richard  Deane 
Kane  was  quite  aware  of  the  naturo  of  your  peti- 
tioners' case,  aud  the  points  which  had  been  relied 
upon  by  the  opponents,  and  your  petitioners  further 
beg  to  say  that  the  paper  so  used  by  the  Counsel  for 
the  Corporation  was  the  same  which  bad  been  pre- 
pared by  such  agent  as  aforesaid.     That  the  said 
Richard  Deane  Kane  was  present  in  the  room  during 
the  greater  part,  if  not  the  whole,  of  the  investiga- 
tion by  the  said  committee,  and  was  quite  aware  that 
a  principal  part  of  the  case  for  the  petitioners  was  and 
that  it  was  most  important  for  them  to  prove  before 
the  committee,  that  the  existing  station  of  the  Dublin 
and  Drogheda  Railway  Company  could  never  be  en- 
larged, and  that  it  must,  ultimately,  be  brought  fur- 
ther into  Dublin,  and  that  the  proposed  line  if  sanc- 
tioned would  be  a  remunerative  concern,  and  that  at 
the  time  he  volunteered  to  give  evidence  in  favour  of 
the  petitioners'  case  as  aforesaid,  he  entirely  concealed 
from  them  his  opinion  upon  the  last-mentioned  matters, 
as  embodied  in  the  paper  so  drawn  up  by  the  said 
parliamentary  agent  as  aforesaid,  or  that  be  had  made 
any  statement  to  him  as  agent  for  the  opposition  in- 
jurious to  petitioners'  case.     That  the  said  Richard 
Deane  Kane  was  a  solicitor  for  a  project  called  the 
Dublin  Metropolitan  Railway  Bill,  which  was  rejected 
in  the  last  Session  of  Parliament,  and  was  a  coinpetiug 
scheme  with  that  of  the  Dubliu  Trunk  Connecting 
Railway  (since  passed  ioto  law)  "with  which  yonr  pe- 
titioners are  connected,  and  since  that  time  he  ha* 
always  been  most  uufriendly  to  the  scheme  of  the 
Dublin  Trunk  Connecting  Railway  Company.     That 
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the  said  Richard  Deane  Kane  was  personally  hostile 
to  the  passing  of  the  pending  bill  into  law,  inasmuch 
as  he  alleged  that  it  would  materially  injure  certain 
property  of  his  own;  that  had  your  petitioners'  solic- 
itor not  left  the  room  in  obedience  to  the  order  of  the 
committee,  he  would  have  informed  his  counsel  of 
these  last-mentioned  facts,  as  well  as  of  other  matters 
within  his  knowledge  concerning  the  feelings  of  the 
said  Richard  Deane  Kane,  with  reference  to  the  bill 
before  the  committee,  of  which  petitioners'  counsel 
were  wholly  unaware.  That  upon  your  petitioners 
being  readmitted  before  the  committee,  they  declared 
the  preamble  of  the  bill  had  not  been  proved.  That 
your  petitioners  were  imposed  upon  by  the  said 
Richard  Deane  Kane  in  volunteering  himself  as  a 
witness  and  urging  that  he  could  give  evidence  in 
their  favour,  and  they  aver  that  his  answers  as  to  the 
possibility  of  enlarging  the  existing  Dublin  and  Dro- 
gheda  Station,  and  as  to  the  unrcmnnerative  charac- 
ter of  the  line  are  wholly  untrue,  as  your  petitioners 
are  and  were,  if  it  had  been  necessary,  prepared  to 
prove.  That  your  petitioners  were  prepared  with 
much  further  evidence  on  these  two  points,  and  only 
omitted  to  call  witnesses  to  give  the  same,  in  order 
aot  to  weary  the  committee.  That  your  petitioners9 
counsel  were  not  only  taken  by  surprise,  but  entirely 
deceived  by  the  conduct  of  the  said  Richard  Deane  Kane ; 
and  your  petitioners  while  they  do  not  question  the 
decision  of  the  committee  after  the  evidence  so  given 
by  the  said  Richard  Deane  Kane  himself,  submit 
that  the  testimony  given  nnder  snch  circumstances 
and  when  there  was  no  opportunity  of  rebutting  it, 
was  calculated  to  mislead  the  committee  and  cause  a 
failure  of  justice.  Your  petitioners,  therefore,  humbly 
pray  that  your  Right  Honourable  House  will,  in  order 
to  prevent  such  miscarriage  of  justice  be  pleased  to 
order  that  the  "  Dublin  Trunk  Railway  (Sackville- 
street  Extension)  Bill,  1865,"  be  recommitted  to  the 
same  committee,  or  to  such  select  committee  of  yonr 
Lordships9  House  as  your  lordships  may  be  pleased  to 
appoint.  John  O'Meara,  Thomas  White,  Edward  N. 
Burgess;'9  meaning  thereby  that  the  plaintiff  with  in- 
tent to  betray  the  promoters  of  said  bill  and  to  defeat 
said  bill  by  giving  evidence  injurious  to  the  project, 
and  which  had  been  preconcerted  between  the  plain- 
tiff and  the  opponents  of  said  bill,  treacherously  in- 
duced said  promoters  to  produce  plaintiff  as  a  witness 
in  support  thereof;  and  also  that  plaintiff  having 
been  produced  as  a  witness  by  said  promoters  gave 
•evidence  adverse  to  said  project  from  instructions 
which  had  been  previously  furnished  by  him  to  the 
opponents  of  said  bill 

The  fourth  count  omitted  the  innendo  in  the  third. 
The  defendant  pleaded,  with  other  pleas,  the  following, 
which  were  demurred  to;  2.  And  for  a  further  de- 
fence to  the  first,  second,  third,  and  fourth  counts  of 
the  summons  and  plaint,  the  defendant  says  that  be- 
fore the  publishing  by  the  defendant  of  the  said  al- 
leged defamatory  matter  in  the  said  counts,  respec- 
tively, complained  of,  there  was  depending  in  the 
House  of  Lords  a  certain  bill,  entitled* the  Dublin 
Trunk  Connecting  Railway  (City  Extension)  Bill; 
and  that  said  bill  was  referred  to  a  Select  Committee 
of  said  House;  and  that  said  bill  was  opposed  by  the 
Corporation  of  Dublin,  who  appeared  before  the  said 


committee  by  their  counsel  and  agent,  and  that  th* 
passing  of  the  said  bill  and  the  inquiry  into  the  merits 
of  the  said  measure  before  the  said  committee  were 
matters  of  public  notoriety  and  interest;  and  the  plain- 
tiff gave  evidence  before  the  said  committee,  and 
that  the  said  bill  was,  after  hearing  the  case  of  the 
promoters  and  opponents  thereto,  rejected  by  the  said 
committee;  and  that  the  proceedings  before  the  said 
com  mi' tee  and  the  evidence  of  the  plaintiff  were  mat- 
ters of  public  notoriety  and  discussion ;  and  that  the 
alleged  defamatory  matters  in  the  said  counts,  respec- 
tively, complained  of  were  and  are  fair  and  bona  fide 
comments  by  the  defendant  on  the  conduct  and  evi- 
dence of  the  plaintiff  on  the  occasions  therein  referred 
to,  and  were  published  by  the  defendant,  bona  fide, 
and  without  malice;' and  that  when  he  published  the 
said  several  matters  he  believed  them  to  be  true. 

5.  And  as  a  fnrther  defence  to  the  said  first  count 
of  the  said  summons  and  plaint,  the  defendant  says 
that  before  the  publishing  by  the  defendant  of  the 
said  alleged  defamatory  matter  in  the  said  first  count 
complained  of,  there  was  depending  in  the  House  of 
Lords  a  certain  bill,  entitled  the  Dublin  Trunk  Con* 
necting  Railway  (City  Extension)  Bill ;  and  that  said 
bill  was  referred  to  a  select  committee  of  the  said 
Honse;  and  the  said  defendant  avers  that  the  said 
select  committee  was  a  public  court  of  justice;  and 
the  defendant  says  that  the  said  committee  sat  on  the 
fifth  and  sixth  days  of  April,  1865,  respectively,  in 
a  committee-room  of  the  House  of  Lords  in  London, 
and  certain  proceedings  in  reference  to  and  concerning 
said  bill  were  therenpon  had  upon  the  said  fifth  and 
sixth  days  of  April,  1865,  respectively,  by  and  be- 
fore the  said  committee  in  the  said  public  court,  the 
said  committee  having  lawful  and  competent  authority 
to  inquire  into  and  determine  upon  the  merits  of  the 
said  bill ;  and  the  defendant  says  that  the  said  alleged 
defamatory  matter  in  the  said  count  complained  of 
was  and  is  a  true,  fair,  just,  and  accurate  account  and 
report  of  the  proceedings  so  had  before  the  said  com- 
mittee in  the  said  public  court  as  aforesaid,  witb^ 
reference  to  the  said  bill,  on  6th  day  of  April,  1866* 
and  was  published  by  the  said  defendant,  as  he  law- 
fully might  as  and  for  such  true,  fair,  and  accurate 
account  and  report,  bona  fide,  and  without ,  malice; 
and  that  when  he  published  the  said  matter,  he  be- 
lieved it  to  be  true. 

The  sixth  defence  pleaded  to  the  second  count  was 
similar  to  the  fifth  defence  pleaded  to  the  first  count. 
9.  And  as  a  further  defence  to  the  fourth  count  of 
the  said  summons  and  plaint,  the  defendant,  by  leave 
of  the  Court  says  that,  before  the  publishing  by  the 
defendant  of  the  said  alleged  defamatory  matter  ia 
the  said  fonrth  count  complained  of,  thoro  was  de- 
pending in  the  House  of  Lords  a  certain  bill,  entitled 
the  Dublin  Trunk  Connecting  Railway  (City  Exten- 
sion) Bill,  and  that  by  said  bill  it  was  proposed 
amongst  other  things  to  acquire  powers  to  construct 
a  central  station  in  Sackville-street,  and  to  extend 
the  line  of  the  Dublin  Trunk  Connecting  Railway 
from  its  thers  sanctioned  junction  with  the  Dublim 
and  Drogheda  Railway  to  the  proposed  central  sta- 
tion; and  that  the  said  bill  was  referred  to  a  select 
committee  of  the  said  House,  and  that  the  Corpora- 
tion of  Dublin  opposed  the  said  bill  and  appeared  be- 
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fore  the  said  committee  by  their  counsel  aud  agent; 
and  that  the  Dublin  and  Drogaeda  Railway  Com  pa  ay 
0  iginally  presented  a  petition  against  the  said  bill,  on 
tne  ground  that  the  said  Jine  would  interfere  with 
their  existing  station ;  bat  that,  before  the  hearing  of 
the  case  of  the  promoters  of  the  said  bill,  the  said 
petition  was  withdrawn,  pursuant  to  an  agreement 
with  the  Dublin  and  Drogheda  Railway  Company, 
tinder  which  the  promoters  of  the  said  bill  an  emitted 
to  certain  conditions  by  which  th$  said  Dublin  and 
Drogheda  Railway  Qompanyboaud themselves,  neither 
directly  nor  indirectly,  to  oppose  the  passing  of  the 
said  bill ;  and  the  said  plaintiff  was  party  to  aud  pre- 
pared the  said  agreement,  and  that  witnesses  were 
called  by  the  promoters  of  the  said  bill,  to  prove  that 
the  station  proposed  to  be  made  at  Sackville-street 
wontd  be  a  great  public  accommodation,  that  it  would 
accelerate  the  postal  service  in  Ireland;  that  the  pre- 
sent station  of  the  Dublin  and  Drogheda  Railway 
Company  was  wholly  inadequate  for  tfie  existing  traffic, 
and  that  it  wonld  be  qnite  impossible  to  enlarge  it. 
That  the  Dublin  and  Drogheda  Railway  Company 
Ulster  Railway,  Dublin  and  Belfast  Junction,  and 
Irish  North  Western  would  use  the  said  proposed 
station  in  Sackville-street,  of  which  by  their  chair- 
man the  Dublin  aid  Drogheda  Railway  and  Dublin 
and  Belfast  and  Irish  North  Western  Company  by 
their  engineer  expressed  approval,  and  that  the  pro- 
posed line  of  the  said  promoters  would  be  rem  an  era 
five,  and  that  thereupon  the  Corporation  of  Dublin 
Opened  their  case  iu  opposition  to  the  case  of  the  said 
promoters,  suggesting  amongst  other  things  that  the 
said  Drogheda  station  could  be  enlarged,  and  that 
the  proposed  line  would  not  be  remunerative,  and 
that  it  would  not  be  used  by  the  Dublin  and  Drogheda 
Railway  Company;  aud  that  in  support  of  this  part 
of  their  case,  said  Corporation  of  Dublin  called  but 
one  witness,  Mr.  Neville,  the  engineer  of  the  said 
.  Corporation,  and  that  when  the  promoters  and  oppo- 
nents of  said  bill  had  respectively  closed  their  cases, 
the  said  plaintiff  stated  to  one  ■  Murphy,  Esq.  one  of 
the  counsel  for  the  promoters,  that  he  could  give 
most  important  evidence  iii  support  of  said  bill,  and 
In  particular  as  to  the  use  of  the  said  station  by  the 
Dublin  and  Drogheda  Railway  Company,  and  which 
would  be  certain  to  satisfy  the  committee  as  t<>  the 
importance  of  the  said  project,  and  that  the  plaintiff 
urged  that  even  at  that  late  moment  it  would  be  for 
the  interest  of  the  said  promoters  of  the  said  bill  to 
apply  to  the  said  committee  to  hear  the  evidence  of 
the  said  plaintiff,  and  defendant  avers  that  the  solicitor 
for  the  promoters  of  the  said  bill  had  left  the  com- 
mittee room,  and  was  not  present  at  aw)  did  not  hear 
the  said  statement  of  the  said  plaintiff  to  the  said 
liurphy;  and  the  defendant  further  avers  that  the 
counsel  for  the  said  promoters  of  the  said  bill  in  the 
-absence  of  the  said  solicitor  for  the  said  promoters, 
Telying  on  the  representations  so  made  by  the  said 
plaintiff  to  the  said  Murpliy,  applied  to  the  said  com- 
inittee  to  hear  the  evidence  of  the  said  plaintiff,  and 
thereupou  the  said  plaintiff  was  examined  by  Mr. 
Bodwell,  Q.C.,  and  gave  the  following  evidence*  that 
is/to  say,  8&9— You  are  a  solicitor  to  the  Drogheda 
Company?  Yes.  ,  90t)— Yon  are,  aware  of  the 
agreement  prepared  by-  our  company  ?    Yes.     90 1— 


Now,  if  this  line  p  passed,  are  yon  authorised  to 
state  that  the  Drogheda  Company  will  enter  upon  fair 
arrangements  for  working  that  line  a$d  using  it?  I 
think  it  is  very  probable,  if  it  is  made,  903 — By  a 
Lord.  Yon  think  it  very,  probable  ?  Yes ;  the  reason 
they  objected  was  that  they  wanted  to  have  a  control 
as  they  bad  expended  a  large  sum  of  money.  903— 
Mr.  Rodwell,  I  ask  yoa  whether  yon  think  there  is  a 
reasonable  probability  whether  yonr. company  are 
disposed  te  enter  into  relations  with  this  company  if 
the  line  is  passed?  I  have  no  donbt  if  the  station  ia 
made  they  would.  And  defendant  farther  avers  that 
thereupon  Mr.  Pallet  Q.C.,  of  counsel  for  the  said 
opponents  of  the  said  bill,  produced  a  paper,  and 
holding  the  paper  in  his  hand,  proceeded  to  cross- 
examine  the  said  plaintiff  from  tbo  said  paper;  and 
that  the  said  plaintiff  on  such  cross-examination  to 
the  astonishment  of  the  said  promoters  gave  the  evi- 
dence following,  that  is  to  say — 904 — Is  there  room 
enough  at  the  station  at  the  Drogheda  to  extend  it; 
in  your  opinion?  We  have  ample  ground  close  to 
the  present  station  to  improve  it;  bat  we  were  de- 
layed very,  much,  owing  to  the  number  of  rival 
schemes  of  last  year.  $05 — There  are  no  ckues 
either  in  the  bill  of  last  year  or  of  this  year,  which 
will  enable  the  company  to  use  the  Drogheda  station? 
Oh!  they  have  do  power.  906 — At  present;  there- 
fore, there  are  no  facilities  for  thro9  traffic,  even  with 
the  station  built  in  Sackville-street,  proposed  by  this 
bill?  Not  at  present.  907—1  need  not  ask  you* 
yon  cannot  take  upon  yourself  to  say  what  facilities 
will  be  given  by  your  company?  No,  1  cannot  saw. 
that;  but  I  think  there  is  very  little  doubt  if  a  good 
station  were  made  at  Sackville  street,  they  would  use 
it  for  passengers;  but  they  could  not  use  it  for  traffic* 
908— Your  company  will  have  them  altogether  ia 
their  power,  the  promoters,  is  not  that  so?  Yes* 
909 — And  yon  will  nse  that  for  making  the  best 
sum  yon  can  ?  Of  coarse  we  shall  do  the  best  wo 
can  /or  ourselves.  910 — From  yonr  experience  of 
traffic  upon  these  railways,  do  yon  think  that  the  pro- 
posed line  will  pay?  I  should  think  not,  certainly, 
according  to  my  experience.  I  have  had  a  great  deal 
of  experience  for  20  years,  and  I  know  what  the  Ex- 
pense of  purchasing  land  is.  911 — By  a  Lord.  Are* 
your  company  in  the  position  that  you  are  waiting  to 
see  whether  the  station  will  be  subservient  to  yonr 
purposes  before  yon  eularge  your  own  station  ?  No* 
In  the  last  two.  or  three  years  several  metropolitan 
schemes  have  been  projected  in  Dublin,  and  of  course 
if  any  of  these  were  passed,  our  improvement  would 
go  for  nothing.  There  are  fifteen  acres  of  ground 
there.  .912 — Is  it  probable  that  if  this  station  ia 
Sackville-street  should  not  be  built  yoa  would  eularge 
your  own  station?  We  must  do  it;  at  present  it  ia 
very  inconvenient,  it  is  \ery  small.  And  the  defen- 
dant avers  that  the  said  evidence  so  given  by  the 
plaintiff  on  bis  cross  examination  as  aforesaid  waa 
damaging  and  injurious  to  the  interest  of  said  bill; 
aud  the  defendant  avers  that  while  the  committee  were 
deliberating,  the  said  promoters  of  the  said  bill  ascer- 
tained that  previous  to  speaking  to  the  said  M  irpb<v 
Esq.,  the  *a!d,  plaintiff  had  been  in  communication 
with  one  R.,M.  Muggoridge,  Esq.,  the  Parliamentary, 
Agent  of  the  said  oppoueuts  to  the  said  bill;  and 
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that  the  said  Parliamentary  Agent  for  the  said  parties 
had  taken  down  on  paper  the  evidence  of  the  plain- 
tiff, and  had  furnished  the  same  to  the  coarse!  for 
the  said  opponents  to  the  said  bill,  with  the  intention 
of  calling  the  said  plaintiff  as  a  witness  in  support  of 
the  case  of  the  said  opponents;  and  the  defendant 
further  avers  that  the  paper  so  nsed  by  the  said  coun- 
sel for  the  said  opponents  to  the  said  bill  for  the  cross- 
examination  of  the  said  plaintiff  was  the  same  paper 
upon  which  the  said  agent  of  the  said  opponents  had 
taken  down  the  evidence  of  the  said  plaintiff,  and 
which  had  been  handed  by  the  said  agent  of  the  said 
opponents  to  the  said  counsel  for  the  said  opponents 
as  aforesaid;  and  defendant  further  avers  that  the 
promoters  of  the  said  undertaking  also  ascertained 
during  the  deliberation  of  the  said  committee,  as  was 
the  fact,  that  the  plaintiff  was  quite  aware  of  the  na- 
ture of  the  case  of  the  said  promoters,  and  of  the 
points  which  bad  been  relied  upon  by  the  opponent*; 
and  defendant  further  avers  that  plaintiff  was  present 
Id  the  said  committee-room  during  the  greater  part, 
if  not  the  whole,  of  the  investigation  of  the  said  com- 
tnUtee;  and  that  at  the  time  he  volunteered  to  give 
said  evidence  in  favour  of  the  said  bill,  he  was  quite 
awnre  that  a  principal  part  of  the  case  of  the  said 
promoters  was  and  that  it  was  most  important  for  the 
said  promoters  of  the  said  bill  to  prove  before  the 
Said  committee  that  the  existing  station  of  the  Dublin 
and  Drogheda  Railway  could  never  be  enlarged,  and 
that  it  most  ultimately  be  brought  further  into  Dublin, 
and  that  the  proposed  line  if  sanctioned  wonld  be  a 
remunerative  concern ;  and  the  defendant  avers  that 
the  plaintiff  at  the  time  he  so  volunteered  to  give 
said  evidence  concealed  from  said  promoters  an 
opinion  which  he  then  entertained  as  to  the  possibility 
of  enlarging  the  said  Dublin  aud  Drogheda  Station, 
and  the  remunerative  character  of  the  said  proposed 
line,  and  that  he  the  said  plaintiff  had  made  state- 
ments to  the  said  Parliamentary  Agent  of  the  said 
opponents  injurious  to  the  case  of  the  said  promoters; 
aud  defendant  avers  that  the  plaintiff  was  solicitor 
for  a  project  called  the  Dublin  Metropolitan  Railway 
Bill,  which  was  rejected  in  the  then  last  session  of 
Parliament,  and  which  was  a  competing  scheme  with 
that  of  the  Dublin  Connecting  Trunk  Railway,  with 
which  the  said  promoters  of  the  said  Dublin  Truuk 
Connecting  Railway  (City  Extension)  Bill  were  con- 
nected, and  since  the  rejection  of  the  said  bilt  as 
aforesaid,  the  plaintiff  was  and  is  most  nnfriendly  to 
the  scheme  of  the  said  Dubliu  Trunk  Connecting 
Bail  way  Company,  and  was  personally  hostile  to  the 
passing  of  the  said  Dublin  Trunk  Connecting  Rail- 
way (City  Extension)  Bill  into  law,  inasmuch  as 
plaintiff  alleged  that  it  would  materially  injure  cer- 
tain property  of  bis;  and  defendant  avers  that  had 
•he  solicitor  of  the  said  promoters  not'  left  the  said 
committee-room,  he  would  have  informed  his  counsel 
of  the  last-mentioned  facts  as  of  other  matters  within 
bis  knowledge  concerning  the  feelings  of  the  plaintiff 
with  reference  to  the  said  pending  bill,  of  which  said 
counsel  were  wholly  Unaware;  and  defendant  avers 
that  the  promoters  of  the  said  bill  were  imposed  upon 
by  the  said  plaintiff  in  volunteering  himself  as  a  wit- 
ness for  and  representing  that  he  could  give  evidence, 
la  favour  of  the  said  bill,  and  by  the  evidence  so 


given  by  the  said  plaintiff  as  aforesaid;  and  the  der 
fendant  avers  that  the  answers  of  the  plaintiff  as  .to 
the  possibility  of  enlarging  the  existing  Dublin  aodi 
Drogheda  Station,  and  as  to  the  remunerative  char 
racter  of  the  said  proposed  line  so  embodied  in  the 
paper  so  drawn  op  by  the  said  Parliamentary  Agent 
as  aforesaid  were  and  are  wbollj  untrue,  and  that 
they  were  at  the  close  of  their  said  case  prepared 
with  further  evidence  as  to  the  enlargement  of  the) 
said  Dublin  and  Drogheda  Railway,  and  the  remu- 
nerative character  of  the  said  proposed  line,  and, 
omitted  to  call' witnesses  to  give  said  evidence,  in, 
order  not  to  weary  the  said  committee;  and  the  de- 
fendant avea?  that  the  counsel  for  the  promoters  of 
the  said  bill  were  taken  by  surprise,  and  were  en* 
tirery  deceived  by  the  conduct  of  the  said  plaintiff; 
and  the  defendant  further  avers  that  the  said  evidence 
given  by  the  said  plaintiff  under  the  circumstances  aa 
hereinbefore  mentioned,  and  when  there  was  no  op- 
portunity of  rebutting  the  said  evidence,  was  calcu- 
lated to  mislead  the  Baid  committee  and  to  cause  a 
failure  of  justice;  and  the  defendant  avers  that  he 
did  publish  the  alleged  defamatory  matter  in  the  said 
fourth  count  complained  of,  as  he  lawfully  might, 
and  for  the  cause  aforesaid. 

Boyd  (with  him  &  Ferguson,  Q.C.)  for  the  de- 
murrer.— As  to  the  second  defence,  this  is  not  a  com* 
meat  at  all.  The  plaintiff  published  a  petition  which 
never  was  presented. — Popham  v.  Pickburn  (7H.4 
N.  89  U.  Neither  is  this  libel  within  the  rale 
which  means  a  public  comment  on  a  public  man. 
Qathercoh  v.  Miali  (15  M.  <&  W.  319);  Davison  v, 
Duncan  (7  EL  &  Bl.  220).  This  committee  waa 
not  a  court  of  justice.  In  all  the  cases  in  England 
this  question  has  been  raised  under  the  general  issue, 
and  it  is  therefore  difficult  to  get  a  precipe  parallel  as 
to  the  pleading.  The  defendant  would  have  to  prove 
that  he  published  the  libel  with  the  intention  of  giving 
the  public  information  which  he  does  not  allege  la 
this  plea.  It  omits  the  material  allegation.  As  to 
the  5th  and  6th  defences,  a  court  of  justice  can  only 
be  created  by  patent  or  by  Act  of  Parliament.  These 
are  reports  of  ex  parte  proceedings. — Rex  v.  Fishest 
(2  Campbell  563);  R.  v.  O'Brien  (Cooke  <fc  Alcock 
128);  Howe  v.  SUverlock  (9  C.  B.  20);  Saunder* 
v.  MUls  (6  Bingham  2)3);  Duncan  v.  Thwaties  (9 
B.  &  C.  556).  Another  objection  is  that  the  pleas  are 
officious.— Lewis  v.  Levy  (El.  Bl.  &  £1. 537).  The 
committee  had  made  their  report;  the  members  of 
it  were  then  sitting  in  another  committee.  As  to  the 
ninth  defence,  which  is  only  pleaded  to  the  fourth 
count,  it  assumes  to  justify  the  whole,  and  it  only 
justifies  a  part  and  is  therefore  bad.  The  defendant 
was  bound  to  justify  also  the  matter  of  aggravation* 
Uelsham  v.  Blackwood (\l  C.  B.  Ill);  Morrow  n 
MOaver  (I  Ir.  C.  L.  R.  579;;  Brabazon  v.  Pot* 
(8  Ir.  Jur.  N.  &  6). 

Heron,  Q.C.  and  Monahan  in  support  of  the 
pleas. — As  to  the  second  plea  the  questions  raised 
are  what  cannot  be  decided  on  demurrer  and  must  go 
to  the  jury.  That  an  alleged  libel  is  a  fair  comment, 
does  not  mean  a  comment  on  nothing  but  on  what 
actually  took  place.  The  plea  involves  a  statement 
of  a  set  of  facts;  it  involves  a  statement  that  enough 
Is  true  to  make  H  legitimate  for  the  defendant  to 
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comment  as  he  did.  The  defendant  may  publish  in 
many  ways.  He  may  adopt  what  Mr.  Rodwell  said 
here,  and  say  that  is  a  fair  statement  of  what  oc- 
curred. He  may  say  "  every  word  that  Mr.  Rodwell 
uttered,  I  adopt,  and  say  it  is  true."  That  is  one 
'  mode  of  publishing,  and  till  the  mode  of  publishing  is 
known,  the  Court  cannot  come  to  a  decision,  there- 
fore it  is  for  the  jury. — Cooper  v.  Lawson  (8  A.  &  E. 
746).  This  plea  of  fair  and  bona  fide  comment  is 
scarely  known  in  England,  because  the  question  arises 
on  the  plea  of  "  not  guilty." — Lord  Lucan  v.  Smith 

il  H.  &  N.  481 ;  26  L.  J.  N.  s.  Ex.  94):  Clinton  v. 
Tendereon  (13  Ir.  C.  L.  R.  App.  43);  Walker  v. 
Biogden  (19  Scott's  Rep.  N.  S.  6^  Nixon  v. 
Harvey  (8  Ir  C.  L.  Rep.  446)  decided  that  "no 
libel "  is  in  Ireland  a  good  plea.  The  question  of 
"no  libel"  is  for  the  jury,  ever  since  Fox's  Act— 
Campbell  v.  Spottiswoode  (3  Best  &  Smith  769). 
This  privilege  is  ,not  confined  to  the  case  of  persons 
holding  public  positions.  In  Paris  v.  Levy  (9  G.  B. ! 
N.  S.  342)  the  plaintiff  was  a  dealer  in  marine  stores.  ! 
Kelly  v.  Tinling  (14  W.  R.  51).  It  is  objected  that ' 
this  defence  does  not  go  on  to  say  the  publication  was 
for  the  benefit  of  the  public;  but  it  is  not  true  that 
this  privilege  is  confined  to  comments  in  a  newspaper 
published  for  the  benefit  of  the  public.  This  right  to 
criticise  belongs  to  every  citizen.  Where  it  is  a  ques- 
tion of  true  report  or  untrue  report  that  distinction 
might  be  taken,  but  not  where  it  is  a  question  of  fair 
comment. — So  Campbell  v.  Spottiswoode.  It  is  ob- 
jected that  the  occasion  was  not  one  of  public  noto- 
riety and  interest,  but  that  is  a  question  of  fact. 
The  committee  represented  the  House  of  Lords.  The 
business  being  transacted  affected  one  of  the  most 
important  cities  in  the  empire. — Travere  v.  Potts 

J  15  Ir.  C.  L.  R.  App.  1 1).  As  to  the  fifth  and  sixth 
efences,  this  committee  was  a  public  court  of 
Justice.— Coke  4th  Inst.  23  "  Of  Judicature.9'  Lake  v. 
King  (1  Saunders's  R.  131  b).  It  will  not  be  in- 
tended that  we  published  the  statement  to  those  to 
whom  we  were  not  justified  in  publishing  it.  This 
committee  were  not  fundi  officio.  There  is  no  aver- 
ment that  they  had  reported  and  at  the  time  they  bad 
not  reported.  The  law  on  this  question  is  in  a  state 
of  flux.  Each  case  goes  a  little  farther  than  the  one 
before  it.  The  last,  accordingly,  goes  farthest.  It 
was  objected  that  this  was  a  preliminary  proceeding. 
That  is  disposed  of  by  Lewis  v.  Levy,  As  to  the 
9th  defence  the  question  is  more  a  matter  of  con- 
struction of  what  the  defence  means  and  what  the 
petition  means,  than  a  question  of  authority. — Ed- 
wards v.  Bell  (I  Bingham  403);  White  v.  Tyrrell 
<5  Ir.  C.  L.  R.  498). 

S.  Ferguson,  Q.G.  in  reply.— To  say  that  a  par- 
ticular individual  committed  the  Road  Murder  would 
not  be  a  comment.  A  history  is  not  a  "  fair  com- 
ment" The  defendant  should  also  have  shown  that 
-the  conduct  of  Kane- was  a  matter  of  public  interest. 
The  plea  alleges  that  the  evidence  of  Kane  was  a 
«natter  of  ^  public  notoriety  and  discussion ;  "  but  the 
-fight  between  Sayers  and  Heenan  was  a  matter  of 
public  notoriety.  The  plea  of  "fair  comment"  is 
an  extension  of  the  principle  of  pleading  privileged 
communication.  As  to  the  5th  and  6th  defences,  the 
House  of  Lords  is  a  court  of  justice  only  acting  so 


far  as  judicially  to  make  reports.  The  statements 
of  a  counsel  in  a  court  of  justice  of  what  he  will 
prove  may  not  be  published  by  himself.  The  com- 
mittee had  declared  that  the  preamble  of  the  bill 
had  not  been  proved.— Defcpo/  y.  Highley  (3  Bing- 
ham's N.  0.  950). 

Cur,  adv.  vutL 

May  8. — Monahan,  C.J.  having  stated  the  plead- 
ings proceeded  to  deliver  the  judgment  of  the  Court. 

The  question  was  argued  whether  Kane's  condnct. 
and  evidence  were  properly  the  subject  matter  of  com- 
ment, so  as  that  tho  defendant  might  justify  on  the  very 
old  ground  cf  the  alleged  libel  being  a  comment  on  a 
pnblic  man  or  one  filling  a  public  situation.    It  was 
argued  at  considerable  length  that  Kane's  evidence  and 
conduct  were  not.  Several  cases  have  been  referred  to* 
The  question  is  whether  the  evidence  of  a  witness 
examined  in  a  public  court  (because  it  was  conceded 
by  Mr.  Ferguson  that  a  committee  of  the  House  of 
Lords  hearing  or  conducting  an  inquiry  referred  to 
them  constitutes  one  of  the  highest  courts  in  tho 
realm)  whether  that  evidence  given  on  oath  is  of  that 
public  interest  and  importance  as  exposes  it  to  bona 
fide  comments.    The  case  of  Cooper  v.  Lawson  (8 
A.  &  E.  746)  has  been  referred  to.     We  think  that 
on  principle  that  case  decides  that  conduct  and  evi- 
dence such  as  those  of  Kane  here  are  properly  the 
matter  of  public  comment.  A  petition  was  presented*. 
In  order  to  sustain  it  it  became  necessary  that  secu- 
rity should  be  given,  and  one  of  the  securities  pro- 
posed wsb  Cooper,  the  plaintiff.     He  was  objected  to 
on  the  ground  that  he  had  not  sufficient  property* 
He  made  an  affidavit  in  which  he  showed  that  he  had 
property,  and  had  sufficient  means  for  the  security 
required.     The  sitting  members  asked  for  time  to 
answer  that  affidavit;  the  committee  declined  to  give 
time  aud  disposed  of  the  case,  and  ultimately  decided 
that  he  was  a  proper  person.     The  Times  newspaper 
published  an  account  of  the  whole  proceedings  iu  de- 
tail, the  affidavits  that  he  had  no  property  to  autho- 
rise the  petition;  but  there  were  strong  comments  on 
this  tailor  being  unconnected  with  the  borough,  and 
the  question  was  asked  what  could  have  induced  thia 
tailor  to  come  forward  to  expose  his  means  to  tho 
public     It  is  plaiu,  said  the  Times,  he  must  have 
been  bought.     He  brought  an  action  for  libel.    Tho 
plea  stated  that  a  portion  of  the  matters  were  true, 
in  fact,  and  so  far  as  they  were  not,  that  the  libel  was 
a  fair  comment  in  relatiou  to  those  proceedings.    Tho 
case  was  tried.     Some  charges  were  proved,  but  no 
proof  was  given  of  his  being  hired,  aud  the  plaintiff 
had  a  verdict.    The  question  came  back  to  the  Court, 
Lord    Denman  haviug    left    tho     question    to    the 
jury  whether  the  imputation  of  being  hired  was  a  fair 
comment  from  the  circumstances.     The  jury   found 
that  it  was  not     The  Court  gave  judgmeut  that,  no 
doubt,  the  plaintiff's  conduct  iu  the  bituatiou  be  held 
was  conduct  of  such  public  nature  that  if  the  libel 
were  fair  comment,  the  thing  would  have  been  justi- 
fied.    There  was  recently  in  this  country  the  case  of 
Travers  v.  Potts.     The  facts  were  these:— Miss 
Travers  brought  an  action  against  Lady  Wilde  for 
libel,  and  she  got  a  verdict  with  a  fart  hi ug  damages. 
Saunders's  Newsletter  set  forth  a  report  of  the  pro- 
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feedings  aod  commented  on  them,  and  an  action  was 
brought  against  Saunders,  and  it  was  pleaded  that 
the  words  were  a  fair  and  bona  fide  comment  upon 
tbe  said  action.  The  jury  were  asked  to  say  if  they 
were  of  opinion  they  were  a  fair  comment  and  made 
bona  fide,  and  ultimately  the  defendant  got  a  verdict. 
If  that  case  be  rightly  decided,  it  shows  this,  that  tbe 
conduct  of  a  pkintiff  who  was  being  examined  for 
Jierself  is  tbe  subject  matter  of  a  fair  comment  We 
liave  no  doubt  that  Kane  filled  such  a  situation  as 
justified  a  fair  comment  on  his  conduct  But  then  it 
Is  said  there  is  no  authority  for  a  private  individual, 
such  as  Mr.  Mulvany  would  appear  to  be,  to  publish 
this  statement.  It  is  not  alleged  that  he  published  is 
in  a  newspaper  or  pamphlet.  All  that  is  said  is  that 
he  published  and  circulated  the  libel.  It  has  been 
argued  by  tbe  plaintiff's  counsel  that  there  is  no 
authority  that  it  is  privileged  on  the'gronnd  of  being 
4t  fair  comment  Wo  have  not  been  referred  to  any 
case,  but  on  principle,  neither  Judge  Keogh  nor  my- 
self have  any  doubt  that  tbe  right  to  comment  on 
acts  of  public  men — (because  once  you  come  within 
the  rule  he  is  on  a  par  with  judges,  generals,  with 
public  men)  that  it  seems  to  follow  as  a  necessary 
conseqnence  that  every  one  has  a  right  to  discuss  the 
conduct  of  public  men.  We  do  not  doubt  nor  are  we 
-afraid  of  making  a  precedent  in  establishing  the  right 
t>f  every  one  to  discuss  the  conduct  of  every  public 
man.  Therefore  the  circumstances  of  publication  not 
being  shown  in  the  defence  will  not  make  it  bad.  It 
is  said  by  the  counsel  for  Mr.  Kane  that  this  is  not  a 
comment  but  a  statement  of  several  matters  of  fact. 
True  it  is,  but  it  is  also  an  inference  from  these  mat* 
ten  of  fact.  Assuming  that  justified,  was  the  pleader 
found  to  separate  what  was  comment  from  what  was 
statement?  We  think  not.  Tbe  precedents  are  all 
the  other  way,  as  in  Earl  of  Luean  v.  Smith  (1  H. 
j&  N.  481)  where  the  words  complained  of  charged  tbe 
plaintiff  and  Lord  Cardigan  with  misconduct,  libelling 
them  to  an  extreme  degree.  The  form  of  the  plea 
was  this  that  Lord  Lucan  was  a  general,  that  Lord 
Cardigan  had  also  a  command,  that  they  conducted 
themselves  so  that  a-  commission  of  inquiry  was  is- 
sued, that  these  things  were  matters  of  public  in- 
terest, (but  there  was  not  a  particle  of  what  the  mis- 
conduct was)  that  the  article  was  a  compound  article, 
that  the  whole  was  a  fair  comment  on  the  conduct  of 
Lord  Lucan  and  the  subject  referred  to,  and  no  one 
doubted  bnt  that  that  was  the  proper  form  of  plead- 
ing. In  this  country  there  is  a  case  of  Clinton  v. 
Menderton  (13  Ir.  C.  L.  R.  App.  43).  The  action 
'was  brought  by  a  constable.  The  plea  was  that  the 
letter  above  mentioned  (which  contaiued  various  acts 
-and  various  comments  on  them)  that  that  letter  was 
a  fair  and  bona  fide  comment  upon  the  several  matters 
therein  referred  to.  The  plea  was  objected  to,  bnt  on 
what  grounds?  That  it  stated  the  facts  without 
averring  they  had  existence  in  fact,  and  the  Court 
ordered  that  plea  to  be  amended  and  it  was  amended. 
There  it  was  exactly  in  form  as  the  present,  that  the 
Jibel  was  a  fair  comment  on  the  conduct  of  the  plaiu- 
tiff;  and  the  same  occurred  in  Travere  v.  Potts. 
There  was  a  short  plea  which  did  not  go  into  facts, 
but  in  terms  already  read  alleged  that  the  statement 
complained  of  was  a  fair  comment    Therefore  we 


are  of  opinion  on  this  portion  of  the  case  that  there? 
is  no  objection  in  form  and  really  on  principle  too. 
We  all  know  that  whether  libel  or  not  libel  is  a  ques- 
tion of  fact  The  jury  must  decide  under  Fox's  Act 
what  is  or  what  is  not  a  libel.  Tbe  meaning  of  this 
plea  Is  this  is  no  libel.  The  case  must  be  left  to  the 
jnry.  The  defendant  undertakes  a  very  onerous  task, 
but  just  as  in  that  case  before  Lord  Denman,  in  which, 
the  party  charged  that  the  man  was  hired  to  become 
a  security,  in  the  same  way  tbe  question  here  will  be 
whether  all  this  matter  was  fair  comment,  (which 
mnst  be  given  in  evidence)  was  fair  comment,  as  in  the 
case  of  the  public  officer.  Mr.  Ferguson  referred  us 
to  a  case  of  Walker  v.  Brogden  (19  C.  B.  n.  a  65) 
which  is  not  a  very  satisfactory  case  one  way  or  the 
other;  bnt  it  is  plain  the  decision  does  not  run  coun- 
ter to  our's  here.  The  action  was  brought  by  Mr. 
Walker,  a  clergyman.  There  were  two  libels,  two. 
different  articles,  one  was  a  letter  to  the  editor  giving 
an  account  of  the  clergyman  turning  a  churchwarden 
out  of  his  pew.  The  second  libel  was  a  letter  to  the 
editor,  beginning — M  Our  vicar  has  committed  a  slight 
mistake,"  &c.  [His  Lordship  stated  the  pleadings 
and  tbe  observations  of  Erie,  G.J.,  and  Byles,  J.] 
This  has  no  reference  to  a  case  in  which  there  is  an 
averment  that  the  party  did  such  and  such  acts,  and 
that  the  libel  is  a  fair  comment  on  such.  There- 
fore it  b  no  decision  where  the  party  had  done  acts 
of  a  public  character,  and  the  libel  was  a  fair  com- 
ment on  such  acts,  and  if  it  were,  it  would  be  run- 
ning connter  to  those  I  have  referred  to,  where  it 
was  left  to  the  jury  to  say  if  the  libel  was  a  fair 
comment.  We  are  of  opinion  that  the  second  plea 
is  a  good  one,  and  the  demurrer  to  it  must  be  over- 
ruled. The  next  question  is  very  different  The  fifth 
plea  states  that  the  alleged  libel  was  a  fair  report, 
that  a  petition  was  presented  in  tho  House  of  Lords, 
that  it  was  referred  to  a  committee,  that  certain 
proceedings  were  being  held  on  the  5  th  April  and  tbe 
following  day,  that  the  libel  was  a  true,  fair,  and 
accurate  report  of  what  occurred  on  this  occasion,  on  . 
this  5th  or  6th  April.  The  next  plea  is  also  a  plea>- 
of  justification  of  the  matter  contaiued  in  the  second 
count,  tho  only  difference  being  that  one  count  contains 
an  inuendo,  and  the  other  does  not.  Wo  must  look  at 
tbe  whole  record,  and  it  appears  to  be  thus,  that  on  the 
5th  April  the  Committee  examined  witnesses,  investi- 
gated the  whole  matter,  retired,  came  to  the  conclusion 
that  the  bill  was  to  be  rejected,  and  declared  the  pre- 
amble not  proved  when  strangers  were  re-admitted.  It 
does  not  appear  that  tbe  Committee  had  reported.  Mr. 
Rod  well,  the  counsel  for  the  Promoters,  comes  before  this 
Committee  and  makes  a  speech — "I  think  it  is  my  duty 
to  inform  your  Lordships  of  the  circumstances;"  theuw 
he  goes  on  to  allege  details  as  to  misconduct  an* 
fraudulently  deceiving  them,  and  mentions  all  these 
matters,  aud  concludes — "  I  do  not  quarrel  with  what 
you  have  done,  yon  could  not  have  done  otherwise, 
Kane  being  examined;  we  cannot  question  your  de- 
cision, but  we  were  so  much  deceived  by  Kane's  con- 
duct that  we  think  it  only  respectful  to  inform  yon 
we  ttill  make  a  motion  in  the  House  to  have  the  bill 
recommitted."  Mr.  Palles  intervenes,  and  says,  it  is 
not  true,  and  the  question  is  if  a  speech  of  counsel 
made  in  that  way,  after  the  case  has  terminated,  the 
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evidence  not  being  given  which  justified  the  speech — 
"•whether  that  is  a  thing,  which  can  be  honestly  and 
•fairly  reported,  and  justified  as  a  fair  and,  candid 
report  of  a  proceeding  in  a  Court  of  Justice.  It  was 
stated  that  public  courts  are  public  property,  and 
everything,  If  honestly  and  fairly  reported,  is  privi- 
leged, and  no  matter  how' hard  it  may  press  on  indi- 
viduals, speeches  of  counsel  and  evidence,  if  fairly 
reported,  are  privileged.  Bnt  we  cannot  hold  that  a 
'publication 'giving  a  libellous  speech  and  not  the  evi- 
dence, and  given  without  an  object  In  the  prosecution 
of  a  cause,  we  cftnriot  hold' that  that  Is  a  report  of  pro- 
ceedings in  a  Court  of  Justice  within  the  rule.  It  Is 
hard  to  find  a  case  exactly  in  point,  but  Saunders  v. 
Mills  (6  Bingham,  2l4),  maybe  referred  to  as  bearing 
on  this.  You  must  report  the  proceedings,  and  you 
may  report  the  speech  of  counsel  as  a  part  of  them; 
or  if  a  proprietor  of  a  newspaper  publishes  proceed- 
ings conducted  de  die  tn  diem,  you  may  continue 
them,  but  there  is  no  allegation  here  that  this  speech 
was  justified  by  the  facts.  Therefore,  we  come  to  the 
conclusion  that  the  demurrer  to  these  two  defences, 
the  fifth  and  sixth,  must  be  allowed.  Then  as  to  the 
ninth  plea,  pleaded  to  the  last  count,  which  contains 
'the  petition  without  an  inuendo;  it  purports  to  be  a 
libel  of  justification,  and  every  one  knows  a  plea  of 
justification  must  justify  all  the  libellous  matters  con- 
tained in  it,  t.£,  where  it  purports  to  be  pleaded  to 
the  entire.  I  must  call  attention  to  a  portion  of  the 
libel  for  the  purposes  of  this  demurrer.  It  alleges 
that  the  Promoters  of  the  Bill  discovered  that  Mr. 
'Kane  had  in  the  course  of  that  day  been' in  communi- 
cation with  Mr.  Muggeridge,  the  Parliamentary  agent 
««f  the  Corporation;  that  he  had  given  to  Mr.  Mug- 
geridge the  heads  of  tlie  evidence  he  could  give  against 
the  BiVI;  that  Muggeridge  took  down  the  evidence  in 
writing,  and  that  amongst  it  was  some  of  the  opinion 
of  Kane  which  on  cross-examination  Mr.  TaJles  got 
•  out,and  which  had  the  effect  of  throwing  oat  the  Bill ;  and 
that  Kane  concealed  the  fact  of  giving  his  evidence, 
and  the  fact  of  his  opinion,  from  the  counsel  on  whom 
be  pressed  his  evidence;  bnt  a  prominent  part  of  the 
.libel  is  that  he  not  merely  concealed  the  opinions  he 
had  formed,  but  that  be  had  communicated  those 
opinions  on  the  same  day,  a  few  hours  before,  to  the 
opposite  party;  in  other  words,  that  Kane  gave  evi- 
dence hostile*  to  the  parties,  and  that  he  concealed  the 
evidence  so  given  from  the  Promoters  of  the  Bill,  and 
induced  them  to  examine  him.  The  plea  of  justifi- 
cation purports  to  be  pleaded  to  the  entire  count,  but 
it  does  not  justify  the  statement  that  the  evidence  so 
hostile  and  taken  down  in  writing,  it  does  not  allege 
that  that  was  the  evidence  given.  It  does  allege 
that  Kane  entertained  hostile  feelings  to  the  Bill,,  and 
that  he  concealed  them,  but  it  does  not  justify  or 
•how  facts  to  show  these  were  the  facts  he  had  com- 
muuicated  to  Muggeridge.  We  are  of  opinion  that 
tAi  aggravates  the  Kbcl  very  much,  to  say  that  so 
fkottiy  as  within  an  hour  or  two  he  had  given  the 
hostile  information  to  the  opposite  party.  The  defend. 
4ant  should  have  justified  the  entire.  We  do  not  give 
amy  opinion  as  to  whether  that  portion  oan  be  sepa> 
arated  from  ttbe  rest of 'the' libel/ trot  if  the  pleader  was 
of  .that  opinion  he  should 'have  purported  only  to  plead 
to  that  parti  and  nottothe  entire.  We  have  come  to  the 


conclusion  that  the  second  plea  is  good,  but  that  the- 
other  ones  ar*  bad.  There  will  be  judgment  for  the 
defendant  on  the  second  plea,  and  for  the  plaintiff  on 
the'  othe>  pleas. 

Judgment  for  the  defendant  on  the  second  defence* 

and  for  the  plaintiff  on  the  fifth,  sixth,  and 

ninth  defences. 


Court  of  fixtfycumv. 

Reported  by  William  A.  Sargent,  Eeq.,  BaxrlftUr-at-Law. 

[Before  the  full  Court.] 
Kearney  v.  Price. — May  8. 

Demurter — Discharge  of  prisoner  against  his  will— 
Bankrupt  and  Insolvent  Acti  1 867. 

Ay  a  prisoner  for  deot%  brought  an  action  against  ft, 
the  governor  of  a  gaol,  for  discharging  him  from 
prison  against  hi?  will,  whereby  his  petition  inbank- 
ruptcy  pending  was  discharged,  and  he  suffered 
damage.  Held,  on  demurrer  to  the  plaint,  that  it 
must  be  amended  as  not  averring  that  defendant 
had  notice  or  knowledge  of  the  petition  pending  in 
bankruptcy. 

This  was' an  action  against  a  governor  of  a  gaol  for 
discharging  a  prisoner  agatuH  his  will.  The  facts  will 
appear  from  the  pleadings,  which  were  as  follows: — 
Summons  and  plaint: — Victoria,  &c„  to  the  said 
Henry  Price,  greeting.  Henry  Price,  the  defendant, 
is  summoned  to  answer  the  com  phi  tot  of  Peter  Kear- 
ney, the  plaintiff,  who  complains  that  upon  and  it 
the  time  of  the  committing  of  the  grievances  herein- 
after complained  of,  plaintiff  was  a  prisoner  in  the  cus- 
tody of  the  governor  of  Kilmainham  gaol,  in  t he- 
County  of  Dublin,  under  a  writ  of  capias  ad  respon- 
dendum', at  the  suit  of  John  M'Aneny,  to  levy  the 
sum  of  £30  2s.  6d.,  and  whilst  the  plaintiff  wa§  h\ 
such  custody  as  aforesaid,  plaintiff  caused  to  be  fifed 
a  petition  tinder  the  Act  for  the  relief  of  insolvent 
debtors,  entitled,  "  The  Irish  Bankrupt  and  Insolvent 
Act,  1857,"  and  said  petition  was  pending  at  the* 
time  of  the  committing  of  the  grievances  hereinafter 
mentioned,  and  afterwards  the  said  John  M'Aneny 
cansed  to  be  lodged  with  defendant  an  order  for  the* 
discharge  of  plaintiff  from  detention  under  said  writ 
of  capias  ad  respondendum,  and  plaintiff  avers  that 
siid  order  of  discharge  was  given  by  said  detaining 
creditor  after  the  filing  of  said  petition  of  insolvency, 
and  previous  to  the  final  adjudication  thereon,  and 
that  the  said  plaintiff,  on  the  same  being  notified  to 
him,  did  forthwith  signify  to  defendant  his,  the  said 
plaintiff's,  desire  that  such  order  of  discharge  should 
be  void,  nevertheless  said  defendant  wrongfully,  in 
breach  of  his  duty  in  that  behalf,  acted  upon  said  or- 
der of  discharge,  and  wrongfully,  and  by  breach  of 
his  duty,  discharged  plaintiff  from  such  custody  as 
aforesaid,  and 'plaintiff  avers  that  by  reason  of  the 
premise* 'the  said  petition  and  proceedings  in  -insol- 
vency became  abortive,  aud  said  petition  was  dis- 
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missed,  and  plaintiff  avers  that  he  had  incurred  con- 
siderable coats  and  charges  in  and  about  said  insol- 
vency proceedings  which  so  became  abortive  as  afore- 
said, and  plaintiff  was,  by  reason  of  the  premises  and 
said  wrongful  act  of  said  defendant,  deprived  of  the 
benefit  and  relief  of  such  petition  of  insolvency  to 
plaintiff's  damage  of  £20$,  and  plaintiff  prays  judf. 
meat  against  ssM  defendant,  Ac. 

Defence  and  (fcmorrer:— The  said  Henry  Price 
appears  and  takes  defence  to  the  action  of  the  said' 
Peter  Kearney,  and  says  that  plaintiff  did*  not,  on  the 
order  of  discharge  in  the  summons  and  phrfut  men- 
tioned facing  notified  to  him  forthwith^  signify  to  do* 
fendanS  his,  tho  said:  plaintiff  %  desire  that  such  order 
of  discharge  should  be  void  as  sum  mens  and  plaint 
stated;  and  for  a  farther  defence  (by  leave  of  the* 
Court)  defendant,  admitting,  that  plaintiff's  said  pe- 
tition was  dismissed,  and  that  plaintiff  sustained  toe- 
nBeged  damage*  says  that  he  did  not  sustain  tho  said 
loss  and  damage:  by  or  im  consequence  of  the  wrongful 
acts  of  defendant  as  alleged,  and  therefore  he  defends 
the  action;  And  the.  said  Henry  Price,  defendant,  (by 
leave  of  the  Court)  further  says  that  the  summons 
and  plains  does  not  disclose  any  cause  of  action  good 
in  substance,  because  it  dbes  not  show  how  the- da- 
mage of  which  plaintiff  complains  arose  from  the  act 
of  defendant  in  discharging  him  as  therein  mentioned, 
nod  does  not  show  that  any  assault-  was  eentmbaed 
by  defendant  on  plaintiff,  to  remeve  ban  from  the  pri- 
son, and  does  not  show  that  defendant  in  any  way 
compelled  or  forced  plaintiff  to  leave  the  prison,  and 
decs  not  set  forth  any  facts  to  show  any  wrong  done 
hy  defendant  to  plaintiff;  and  because  it  is  consistent 
with  the  facts  stated  in  the  summons  and  plaint  that 
defendant  may  have  merely  told  plaintiff  that  he  was 
at  Hberty  to  leave  the  prison  if  be  wished  so  to  do, 
md  that  plaintiff  may  have  left  dofendantV  custody 
of  plaintiff's  own  free  will,  and  is  in  other,  respects 
insufficient, 

J.  Murphy  (with,  him  Jdldt,  Q.GJ  opened  the  de- 
murrer.— This  is  an  absurd  and  romantic  summons 
and  plaint,  and  cannot  be  sustained.  There  was  no 
dnty  cast  on  the  governor,  and  therefore  no  breach  of 
duty  committed  by  him.  The  plaint  does  not  aver 
that  the  governor  turned  plaintiff  ont  of  tbe  gaol,  and 
Jie  may  have  merely  walked  out  of  himself. 

M'kerma,  con  tra,  in  support  of  the  plaint. — If  an  A  ct 
-of  Parliament  provides  that  a  certain  thing  shall  be  done, 
it  becomes) the  duty  of  everyone  to  obey  it,  and  if  it 
{ftrects  that  a  certain  person  shall  do  a  certain  thing, 
an  action  will  lie  against  that  person  if  he  neglects  to 
do  the  act  commanded.  Under  the  Bankruptcy  Act 
a  prisoner  must  be  in  actual  custody,  otherwise  his 
petition*  will  not  be  beard— hence  the  damage  to  plain* 
tiff  here.  By  reason  of  defendant's  conduct  plaintiff's 
petition  was  discharged.  [Hughe*,  5.— There  is  no 
•duty  cast  on  defendant  by  the  Act  unless  he  had  no- 
tice of  prisoner's  petition  in  bankruptcy.  Should  yon 
pot  then  aver  that  notice  in  your  plaint?]  I  admit 
that  if  defendant's  knowledge  of  tbe  petition  pending 
in  bankruptcy  were  necessary,  the  plaint  is  bad  as 
not  averring  that  knowledge,  but  the  statute  docs  not 
•  contemplate  anything  of  the  kind.  20  &  21  Vict.,  c. 
-  60,  a.  205,  is  quite  clear,  and  the  governor  must  bo 


♦barge  is  void  if  the  prisoner  wishes  it  to  be  so,  ens)' 
says- so  to  the  gaoler.  A  plain  duty  was  cast  on  the 
governor,  which  he  has  violated,  and  therefore  an  ao 
tion  lies  against  Mm,  whether  damage  has  resulted  to 
plaintiff  or  not— Broom**  Legal  Max.  194,  and  tho 
authorities  cited  there;  Ferguson  v.  Earl  of  Ki Jtwoaf 
f$  Ck  A  Flo.  279),  and  the  judgment  of  Lord  Lynd- 
huiat*  C.  It  is  a  contradiction  to  say  that  the  prisoner 
first  rsftisod  to  go,  and  then  walked  oat  of  bis  own  free* 
wilL  I  have  brought  my1  plaint  within  the  words  ©#" 
the  Aob»  and  cast  a  duty  on-  the- gaoler,  and  I  have  so 
averred. 

JtlUtb>  Q:0.,  in  repryi-^Whenan  order  is  given  for 
the  discharge  of  a  prisoner  by  a  creditor  in  a  ca.  sal 
tho  sheriff  er  governor-  it  bound  to  discharge  him.  In  • 
an  action  Uk^the  present  it  is  not  enough  to  aver  that 
defendant  -had  violated  bin  duty,  but  the  plaint  mutt 
show-  whatKhe  doty  was*  and  how  ho  violated  it* 

Cur.ad4.vulL 

Tbe  judgment  of  the  Court  was  delivered  by 
PtooT,  (XB.-<-The  summons  and  plaint  in  this  casef 
was  for  an  alleged  breach  of  duty  on  the  part  of  do* 
fendant,  founded  on  s.   178  of  tbe  Bankruptcy  AesV  - 
Section  205  provides  as  follows— .[His  Lordship  read 
the  section.]     It  is  manifest  that  this  was  to  prevent'' 
proceedings  by  creditors  maliciously  disposed  towards* 
an  insolvent  who  might  be  inclined  to  terminate  hts  • 
custody  against'  bis  will.    There  is  no  allegation  in 
tbe  summons  and  plaint  that  defendant  had  notice  of1 
the.  insolvency  proceedings,  or  in  any-  way  became  • 
aware  of  them,      It  was  argued  by  defendant's  coon* 
sel  that  no  action  would  lie  here  for  tbe  discharge  of' 
the  prisoner  against  hi*  will,  and  there  was  some  crf^ 
ticjsee  on  the  manner  in  which  the  discbarge  took* 
place;  bnt  that  argument  did  not  satisfy  me  that  tho1 
demurrer  could  bo  sustained  on  that  ground ;  but  w«; 
are  of 'opinion  that  the  absence  of  an  allegation  in  the" 
plaint  that  defendant-knew- of  tbo  petition  pending  in* 
bankruptcy  is  .fatal  to- it      This  was  first  mentioned* 
by  my  brother  Hughes  in  the  course  of  the  argument^ 
it  was:  not  relied  on  in  the  demurrer  book.     It  wee* 
contended  for  plaintiff  that  by  s.  205  the  discharger- 
becomes  void  when  the  prisoner  signifies  his  desire  to; 
remain  in  custody,  but  the  question  here  is  not  whe- 
ther the  discharge  is  void  ox  not,  bnt  whether  defen- 
dant can  be  made  liable  when  left  in  ignorance  of  a 
fact  by  which  a  duty  was  alleged  to  have  been  cast  on 
him.     Under  section  205  the  mere  wish  of  tbe  pri- 
soner that  his  discharge  should  be  void,  does  not  cast 
upon  the  governor  tbe  duty  of  allowing  him  to  remain 
in  prison,  but  it  is. necessary  besides  that  a  petition 
shall  have  been  filed  and  pending  in  bankruptcy.  Irre? 
spective  of  authority  we  would  be  inclined  to  thins; 
that  it  would  be  a  solecism  to  bold  that  a  gaoler" 
should  be  liable  for  discharging  a  prisoner  in  compli- 
ance with  an  order  so  to  do.      In  tbe  absence  of  an 
allegation  in  the  plaint  that  defendant  knew  of  tho 
petition  in  bankruptcy,  we  must  assume  that  defen- 
dant did  not  know  of  it.      The  rule  in  pleading,  i* 
clear  that  when  a  plaintiff  knows  some  fact  which  de- 
fendant has  net  an  equal  opportunity  of  knowings 
plaintiff  must  set  out  that  feet  in  his  pleading— 


4akon  to  have  been  aware  of  that  section.    Tho  dis« J  Chitty's  Pleading,  2*7;    ComynV  Digest;  cl  73* 
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Archbold's  Practice,  90,  9 1 .  There  was  no  obligation 
cast  upon  defendant  to  search  the  files  of  the  Bank- 
ruptcy Court.  No  direct  authority  was  cited  on  either 
aide,  bnt  there  is  a  class  of  cases  analogous  to  the 
present,  where,  in  order  to  make  a  sheriff  liable  to  the 
landlord  under  8  Anne,  c.  14,  extended  to  Ireland  by 
9  Anne,  c.  8,  for  taking  and  selling  the  goods  of  a 
tenant  nnder  kjLfcL  without  retaining  a  year's  rent, 
it  is  necessary  that  the  sheriff  be  aware  by  some  means 
that  rent  is  due  by  the  tenant  to  his  landlord.  The 
cases  on  this  subject  are — Waring  v.  Dewberry  (I 
Str.  97);  Palgravev.  Windham  (I  Str.  212);  Stnith 
t.  Russell  (3  Tauut  400);  Lane  v.  Crockett  (7  Price, 
*66);  Henchettv.  Kimpson(2  WiU.  140);  Andrews 
r.  Dixon  (3  B.  &  Al.  645).  Where,  from  the  nature 
of  the  office  which  defendant  holds,  there  may  be  in- 
ferred a  knowledge  on  his  part  of  facts  with  regard  to 
which  nnder  the  Act  a  duty  is  imposed  on  defendant, 
it  is  not  necessary  then  to  aver  the  knowledge  of  such 
duty  on  the  part  of  defendant. — The  King  v.  Hollond 
(5  Term.  R.  607).  Plaintiff  contends  that  as  section 
205  Rave  him  a  power  to  make  void  his  discharge, 
but  only  where  a  petition  is  pending  in  bankruptcy, 
defendant  must  be  presumed  to  have  known  of  the 
pendency  of  the  petition,  for  that  he  must  know  the 
law;  bnt  we  must  assume  that  plaintiff  did  not  apprise 
defendant  of  the  existence  of  the  petition,  for  if  he 
had  done  so,  nothing  would  have  been  easier  for  him 
than  to  have  alleged  it  in  the  plaint.  The  refusal  by 
a. prisoner  to  be  discharged  is  not  a  common  occur- 
rence, and  when  the  prisoner  abstains  from  giving  the 
reason  of  his  wish  to  remain  in  prison,  suppressing 
the  facts  within  his  own  knowledge,  the  governor  may 
have  ascribed  prisoner's  wish  to  perversity  on  bis 
part,  or  a  desire  to  embarrass  the  governor,  or  to 
make  lodgings  of  the  prison,  or  in  fact  to  any  other 
reason  whatever.  To  yield  to  plaintiff's  argument 
would  be  to  hold  that  defendant  knew  of  sec.  205, 
also  that  he  knew  of  the  petition  in  bankruptcy  by  the 
simple  expression  of  plaintiff's  wish  to  remain  in  pri- 
son, and  thus  unduly  to  extend  the  maxim — "  Igno- 
ratio  juris  quod  quisque  scire  debebat  neminem  excu- 
*at.v  We  think  the  summons  and  plaint  cannot  be 
unstained,  but  wo  will  allow  plaintiff  to  amend,  other- 
wise judgment  must  be  given  for  defendant. 


*[Befobi Fitzgerald,  Hughes,  and Dkast,  BB] 

Gonnino  v.  Skerrett. — May  23rd, 

Hew  trial  motion — Ejectment  on  title— Metes  and 
Bounds. 

JL.  Drought  an  ejectment  on  the  title  against  B.  for  the 
recovery  of  the  lands  of  Kilgare*  or  Kilgariff.  B. 
took  defence  to  all  except  64a.,  which  he  admitted 
had  been  demised  by  lease  in  1770:  the  term  in  the 
lease  had  expired,  and  plaintiff  was  the  assignee  of 
Ae  reversion.  The  question  was,  whether  the  whole 
denomination  of  Kilgariff t  containing  283  a.  Ob.  18p. 
or  only  64a.,  passed  by  the  lease  of  1770.    There 

•  Pigot,  OR,  was  absent  from  indUpotiiion. 


was  conflicting  evidence  at  the  trial*  and  the  jury 
found  for  plaintiff  by  direction  of  the  Judge.  Held 
on  motion  to  enter  verdict  for  defendant,  or  for  a 
new  trial*  that  there  must  be  a  new  trial*  but  that 
no  costs  should  be  given* 

This  case  was  tried  at  the  last  Summer  Assises  for 
the  Go.  Galway  before  Deasy  B.  It  was  an  action 
of  ejectment,  brought  for  the  recovery  of  the  lands  of 
Kilgare,  or  Kilgariff,  with  the  unprofitable  lands  and 
common  thereunto  belonging,  as  now  in  tbe  possession/ 
of  John  Locke  Skerrett  and  his  undertenants,  in  the 
parish  of  Kilcoona,  barony  of  Glare  and  Go.  of  Gal- 
way, claiming  title  from  May  2nd,  1864.  Defendant's 
amended  defence,  filed  in  pursuance  of  an  order  of 
Mr.  Justice  O'Brien  in  Chamber,  bearing  date  Jnljr 
11th,  1865,  was  for  all  tbe  said  lands  of  Kilgare  or 
Kilgariff,  with  the  said  unprofitable  lands  and  com- 
mon, save  and  except  all  that  part  or  portion  of  tho 
said  lands  containing  64  acres,  Irish  plantation  measure, 
colored  red  on  the  Ordnance  Sheet,  No.  56,  of  tho 
Go.  Galway,  and  which  is  marked  with  the  initial 
letters  J.  L.  S.,  and  which  said  last-mentioned  portion 
was  comprised  in  and  demised  by  a  certain  indenture 
of  lease  dated  Sept.  26th,  1770,  made  between  one 
Robert  French  of  the  one  part,  and  one  Dominick 
Skerrett  of  the  other  part.  Plaintiff  claims,  as  assignee 
of  the  reversion  of  said  last-mentioned  lease,  the  terra 
granted  by  which  has  expired.  The  question  in  tho 
case  was,  whether  the  whole  denomination  of  Kilgariff, 
which  appears  by  the  Ordnance  Survey  to  contain 
283a.  On.  18p.,  statute,  or  only  64a.,  Irish  plantation 
passed  by  the  said  lease  of  September  26th,  1770. 
Plaintiff  gave  iu  evidence  a  patent  of  16  Gar.  if., 
which  was  a  patent  to  Goloncl  Legg  of  (inter  alia} 
"  Kilgare,  one  quarter,  with  the  appurtenances,  con- 
taining 64a.  useful  lands,  be  it  more  or  less,  situated 
in  the  parish  of  Kilcoona,  barony  of  Glare,  and  Go. 
Galway."  Abo  the  above-mentioned  lease  of  Sept. 
26th,  1770,  by  which  Robert  French  demised  to 
Dominick  Skerrett  "  All  That  and  Those  the  farm  and 
land  commonly  called  and  known  by  tbe  name  of 
Kilgare,  containing  64a.,  or  thereabouts,  Iri>h  plan- 
tation measure,  pursuant  to  the  map  thereunto  annexed,, 
be  the  same  more  or  less,  and  then  and  for  several 
years  last  past  in  the  tenure,  occupation,  and  possession 
of  him  tho  said  Dominick  Skerrett  as  tenant,  to  the 
said  Robert  French,  for  certain  lives  therein  mentioned, 
and  for  3 1  years  from  the  death  of  the  survivor  of 
them,  at  the  yearly  rent  of  £21  14s.  Od."  This  lease 
expired  on  May  2nd,  1864.  Also  a  conveyance, 
dated  May  21st,  1847,  from  Robert  French  and 
others  to  plaintiff,  of  the  reversion  expectant  on  the 
determination  of  said  lease  of  Sept.  26th,  1770,  in 
the  lands  comprised  therein.  Tbe  lease,  when  pro- 
duced, had  no  map  annexed  to  or  delineated  npon  it. 
Plaintiff's  evidence  was  not  material.  The  only  other 
witness  examined  for  him  was  Mr.  Samnel  Roberta, 
a  civil  engineer,  who  produced  a  document  purporting 
to  be  a  map  of  the  townland,  and  deposed  that  the 
whole  townland  of  Kilgariff  is  partly  arable,  partly 
scrubby  pasture,  mixed  with  rock  and  brush  wood. 
That  the  arable  land  is  interspersed  throughout  the 
whole  townland,  aud  this  applies  to  the  64a.  marked 
red  in  tbe  ordnance  map,  and  referred  to  in  the 
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defence.  That  that  portion  fairly  partakes  of  the 
character  of  the  whole  townland.  Plaintiff's  case 
then  closed,  and  defendant's  counsel  contended  that 
plaintiff  was  only  entitled  to  the  64a.,  Irish  planta- 
tion measure,  demised  by  the  lease  of  1770.  For  the 
defence,  Peter  Richard  Skerrett,  one  of  the  defendants, 
was  first  examined.  He  proved  the  family  pedigree, 
showing  that  he  is  brother  to  the  co-defendant,  John 
Locke  Skerrett,  who  is  heir  at  law  of  Dominick  and 
Edmnnd  Skerrett,  grantees  in  the  patent  of  30  Car. 
II.,  referred  to  below,  and  named  as  owners  of  separate 
portions  of  Kilgariff  in  the  extract  from  the  Book  of 
Distributions  mentioned  below.  On  cross  examination, 
he  stated  that  a  denomination  of  land  adjacent  to 
Kilgariff,  called  Lymnagh  East,  is  the  property  of  his 
brother,  the  co-defendant,  and  that  another  denomin- 
ation adjacent  thereto,  called  Lymnagh  West,  which 
had  belonged  to  his  family,  had  been  sold  in  the  year 
1811  under  a  decree  of  the  Court  of  Chancery.  He 
also  proved  that  he  had  searched  for  but  could  not 
find  the  lease  of  1770  or  the  map  referred  to.  De- 
fendant then  put  in  evidence  an  attested  copy  of  a 
patent  of  SO  Car.  II.,  whereby  His  Majesty  granted 
to  Edmund  Skerrett,  great-great  grandfather  of  defen- 
dants (inter  cdta)  "  in  the  quarter  of  Kilgariff,  12a., 
profitable  land,  plantation  measure,  in  the  barony  of 
Clare  and  Co.  Galway,  together  with  (inter  alia)  the 
woods,  underwoods,  meadows,  pastures,  feedings, 
turbary,  furze,  heaths,  moss,  mountains,  moors, 
marshes,  and  the  like,  thereunto  belonging  or  in  any 
wise  appertaining  to  be  held  in  fee  and  common 
solage,  yielding  and  paying  for  the  said  lands  in  the 
quarter  of  Kilgariff,  making  19a.  1b.  30p.,  plantation 
measure,  the  yearly  rent  of  2  shillings  and  5  pence;" 
and  to  Dominick  Skerrett  "  in  the  quarter  of  Kilgariff 
76a.  profitable  land,  plantation  measure,  with  un- 
profitable lands  amounting  in  all  to  123a.  Or.  17p^  at 
the  yearly  rent  of  15  shillings  and  4  pence  3  farthings." 
Also  an  attested  copy  of  the  part  of  the  Book  of 
Distributions  of  forfeited  estates,  which  relates  to 
Kilgariff,  by  which  it  appears  that  Colonel  Legg, 
the  grantee  in  the  patent  above  mentioned,  is  returned 
as  proprietor  of  64a.  profitable  land,  without  any 
unprofitable  land;  Edmund  Skerrett  of  12a.,  like 
profitable  land,  and  Dominick  Skerrett  of  76a.  pro- 
fitable land,  together  with  unprofitable  lands.  Also 
lease  dated  Nov.  14th,  1782,  whereby  Dominick 
Skerrett  granted  to  Edmund  Lynch  Athy  (inter 
alia),  the  farm  and  lands  of  Kilgariff,  at  a  yearly  rent 
of  £250.  Also  extracts  from  the  Quit  Rent  receipt 
book  of  Galway. 

At  the  close  of  defendant's  case,  Baron  Deasy 
intimated  that  he  would  direct  a  verdict  for  plaintiff, 
for  the  whole  of  the  denominations  of  Kilgariff  as 
claimed  by  plaintiff,  but  that  he  would  first  leave 
the  following  questions  to  the  jury. 

(1).  Whether  the  lands  called  Kilgareare  the  same 
as  those  called  Kilgariff  on  the  Ordnance  map? 

(2).  Are  they  the  same  as  those  called  Kilgare  in 
the  patent  of  18  Car.  2? 

(3).  Is  there  more  than  one  denomination  of  Kil- 
gare in  the  barony  of  Clare? 

(4).  Is  there  any  part  containing  64  acres  Irish, 
distinct  from  the  rest  of  the  denomination? 

(fi).  Was  the  whole  denomination  in  the  possession 


of  Dominick  Skerrett  at  the  date  of  the  lease  as 
tenant  to  Robert  French,  or  how  much  had  he  in  hia 
possession  as  tenant  to  Robert  French? 

(6).  Was  there  a  distinct  denomination  called  Kil- 
gare, or  Kilgariff? 

The  jury  found  the  1st  and  2nd  questions  in  the 
affirmative;  the  3rd,  4th,  and  6th,  in  the  negative; 
and  as  to  the  5  th,  they  did  not  agree.  The  learned 
Baron  then  discharged  the  jury  from  any  finding  on 
said  5  th  question,  and  directed  a  general  verdict  for 
plaintiff,  with  liberty  to  defendants  to  move  to  have 
it  changed  into  a  verdict  for  them,  either  for  the  whole 
quantity  over  the  64a.  marked  red,  or  such  part  or 
proportion  thereof  as  the  Court  may  think  them 
entitled  to;  the  Court  to  be  at  liberty  to  draw  in- 
ferences of  fact  notwithstanding  the  finding  of  the 
jury. 

Carleton,  Q.C.  (with  him  Morris,  Q.C.)  now 
showed  cause  against  the  conditional  order  obtained 
by  defendants,  in  pursuance  of  the  leave  reserved  by 
the  learned  judge  at  the  trial,  that  the  verdict  had 
for  plaintiff  be  set  aside,  and  the  verdict  be  entered 
for  defendants,  or  that  the  verdict  be  set  aside,  and  a 
new  trial  had  on  the  grounds  of  misdirection  of  tho 
Judge  at  the  trial. 

When  the  demised  premises  have  been  set  out  by 
metes  and  bounds,  even  if  there  be  more  than  64a. 
in  them,  the  lessee  or  grantee — plaintiff  here — is 
entitled  to  all.— Bacon,  Tracts,  102,  103;  Doe  d. 
Smith,  v.  Galloway  (5  B.  and  Ad.  51);  Lfjrd  Wil- 
loughby  v.  Foster  (1  Dyer,  80  b.);  Lessee  Dawson 
v.  Bell  (3  Ir.  Law  R.  140);  s.c.  in  Cam.  Seac.  (5 
Ir,  Law  R.  229);  s.  c.  in  Dom.  Proc.  (12  CI.  and 
F.  151);  Roe  v.  LidweU  (9  Ir.  0.  L.  R.  184);  s.  0. 
mi  Cam.  Scac.  (11  Ir.  C.  L.  R.  820);  Boyle  r. 
Mulholland  (10  Ir.  C.  L.  R.  150).  As  to  grants 
by  the  Crown — Cumming  v.  Forrester  (2  Jac.  and 
Walk.  342;  Morgan  v.  Seaward  (2  M.  and  W.  561). 
The  Denominations  Lymnagh  East  and  Lymnagh 
West  do  not  occur  in  the  patent.  Defendants  changed 
the  name  Kilgare  into  Kilgariff,  and  Kilgariff  into 
Lymnagh  East  and  Lymnagh  West. 

Robinson,  Q.C.  (with  him  Chatterton,  Q.C,  Bey* 
taghj  and  Nash),  contra,  in  support  of  the  order. 
Upon  the  evidence  at  both  sides,  the  learned  Baron 
ought  not  to  have  directed  a  verdict  for  plaintiff  for 
the  whole  denomination  of  Kilgariff.  The  patent  and 
copy  of  the  Book  of  Distributions,  and  the  rest  of  the 
evidence  given  by  defendants,  show  a  title  in  them, 
or  one  of  them,  to  at  least  88a.  profitable  land, 
plantation  measure,  in  that  denomination.  It  lies 
upon  plaintiff  to  show  a  title  to  anything  beyond  tho 
64a.  granted  by  the  lease  of  1770,  and  tendered  to 
him  by  the  defence.  He  must  recover  on  the  strength 
of  his  own  title,  not  on  the  weakness  of  ours;  and 
though  we  are  but  defendants,  the  evidence  was  at 
least  as  consistent  with  defendant's  case  as  with 
plaintiff's.  The  jury  having  disagreed  on  the  5th 
question  submitted  to  them,  ought  to  have  been  dis- 
charged without  finding  any  verdict,  or  should  have 
been  directed  to  find  for  defendants.  Unless  there 
was  a  latent  ambiguity,  the  Judge  ought  to  have  con- 
strued the  deed Waterpark  v.  FenneU  (5  Ir.  C. 

L.   R.   129),  the  judgment  of  Moore  J.;  Day  r. 
Fynn  (Owen,   133).     The  words  "more  or  less" 
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mean  tome  reasonable  variance,  not  such  a  large  one 
as  here. 

Chatterton,  Q.C.,  on  same  side.  If  at  the  termin- 
ation of  a  tenant's  interest  bis  boundaries-  are  so 
confused  that  the  landlord  cannot  find  oat  what  they 
are*  Equity  will  aid  the  landlord  by  issuing  a  coxa* 
mission  of  perambulation  for  establishing  the  bound- 
aries, The  authorities  are  collected  in  1  Furlong, 
Land  and  Ten.  696.  Plaintiff  ought  to  have  proceeded 
in  Chancery.  It  was  evidently  in  the  contemplation 
of  the  parties  to  the  original  lease  that  64a.  alone 
of  Kilgare  should  pass,  and  not  the  whole  number  of 
283a.— U  and  15  Oar.  2,  c.  2,  a,  30,  as  to  acre- 
able  description,  and  s.  45  of  the  Directions  and, 
Instructions  incorporated  with  the  Act;  Cole,  Eject- 
ment, 240. 

Morris,  Q.C.,  in  reply. 

Cur.  adv.  vult. 

June  5th* — The  unanimous  judgment  of  the  Court. 
was  now  given  by  Fitzgerald  B.  [His  Lordship 
referred  to  the  deeds  which  had  been  put  in  evidence 
and  the  facto  of  the  oase,  at  considerable  length,  and 
proceeded].  The  answer  to  the  5  th  question,  if  the 
Judge  was  entitled  to  put  it,  would  have  decided  the 
case,  and  the  question  now  before  us  is,  whether  the 
Judge  was  warranted  in  leaving  that  question  to  the 
jiry.  Now,  bearing  in  mind  that  the  jury  have  found 
that  Kilgare  and  Kilgariff  are  the  same,  and  that  in 
the  old  patents  it  was  usual  to  mention  only  the 
profitable  lands  in  a  grant,  and  not  the  unprofitable, 
which  were  often  much  larger  in  extent,  we  think 
that  plaintiff  made  a  prima  facie  title  to  the  whole 
denomination  of  Kilgariff.  On  the  other  band,  by  the 
patent  of  Charles  IL,  the  whole  of  Kilgariff  was  in 
defendant's  possession  without  anything  to  distinguish 
the  64  acres,  and  if  there  were  nothing  else  in  the 
case,  plaintiff  would  not  be  entitled  to  recover*  The 
Book  of  Distributions  compared  with  the  patent 
would  warrant  the  finding  of  the  jury  that  Kilgare 
and  Kilgariff  are  the  same;  and  I  see  no  other  course 
open  except  that  the  jury  should  answer  the  5th 
question,  and  we  must  therefore  direct  a  new  trial. 
I  say  nothing  about  the  costs,  as  both  parties  were 
wrong  in  claiming  a  direction,  and  if  tne  question 
had  been  persisted  in,  there  would  have  been  a  dis- 
agreement, and  the  parties  be  in  the  ordinary  state. 

Rule  made  absolute  Jot  a  new  trial,  but  without 
coifs; 


Court  of  Cgatuerj?.   v 

Btpotfed  by  Oltar  J.  Butk«,  Bt*>,  BtfafetaMfc-Lftir. 

t)icsaon  t\  M'Masteb  &  CompaKt— May  8;  June  18. 

Partnership—  Good  witU^Trade-marks^^Name. 

By  indenture  of  1st  April,  1858,  entered  into  between 
the  partners  of  a  partnership  concern,  under  the 
nam  of  "  Dicbson,  MMaster  o>  Co."  and  "Dun* 
bar,  Dickson  4r  Confer  the  manufacture  of  linens, 
l&,  it  was  witnessed  that  the  lands,  mills  and  ma- 


chinery,  which  before  that  time  toere  the  < 
property  of  M'Master  should  still  remake*  and 
thenceforward  continue  to  be  his  sole  property*  but 
subject  to  the  use  and  enjoyment  during  the  pant* 
nershipfor  all  partnership  purposes,  and  it  warn 
provided  that  at  the  end  of  the  partnership  M  the 

retiring  partners shall  be  paid  the  valmef 

their  respective  shares  [the  deed  making  no  mentis* 
of  the  good  will,  name  of  the  firm,  or  Uade-marhe} 
%n  the  said  stock  and  capital  of  the  said  part-* 
nership  by  the  promissory  notes-  of  said  M' Master." 
The  partnership  having  been  dissolved  at  the  end  of 
eight  years,  it  was  thereupon  insisted  that  M'Master 
should  pay  for  the  good  will,  name,  and  trade- 
marks at  a  valuation  to  the  outgoing  partner** 
Held,  upon  the  true  construction  of  the  said  dsea\ 
that  M*  Master  was  entitled*  as  continuing  partner^ 
to  the  good  will*  name,  and  trade-marks,  upon  pay- 
met*  therefor  to  the  outgoing  partners,  as  provided 
bo  said  deed,  without  being  subject  to  any  separate 
valuation  therefor. 
Held  alto,  that  the  petition,  which  prayed  for  an  in- 
junction to  restrain  said  Af« Mister  from  using  the 
name  and  trade-marks,  should  be  dismissed  with 
costs. 

This  was  a  cause  petition  presented  by  Benjamin  Dick* 
son,  the  petitioner,  against  the  respondents,  John 
Walsh  M'Master,  James  Dickson,  William  Spottea, 
and  William  Robert  Masaroou.  Practically  John  Wil- 
liam M 'Master  was  the  only  respondent  here,  inaa- 
muoh  as  the  interest  of  James  Dickson,  the  petitioner** 
brothor,  was  identical  with  that  of  the  petitioner;  and 
respondent,  Robert  Masaroon,  did  not  claim  to  have 
a  valuation  made  of  any  of  the  premises,  inasmuch  sm 
he  was  retiring  from  business,  and  William  Spots** 
had  no  rights  as  retiring  partner.  The  petition 
prayed  that  it  might  be  declared  that  the  "  good-wiN, 
names,  and  trade-marks  of  the  partnership  of  'Dunbar, 
M'Master  and  Co.,  and  Dunbar,  Dickson  and  Co*,'' 
and  debts  due  to  said  partnership,  and  that  the 
warehouses  and  business  premises,  except  certain  pre- 
mises— namely,  the  Gilford  and  Belfast  premises, 
were  assets  of  said  partnership,  and  belonged  to  peti- 
tioner and  respondents  in  common,  according  to  their 
respective  shares  and  interests  in  said  partnership, 
and  that  a  proper  account  might  be  taken  of  all  the 
capital,  stock  in  trade,  assets,  and  property  of  the 
said  partnership  since  the  last  annual  settlement  of  the 
partnership  accounts,  and  of  all  the  debts  and  liabili- 
ties of  the  said  partnership,  and  that  all  the  pro- 
perty and  assets  of  the  said  partnership,  including  the 
said  good-will,  names,  and  trade-marks,  stock  in 
trade,  and  debts  due,  and  the  said  warehouses  and 
business  premises,  except  as  aforesaid,  might  be  rea- 
lised, and  the  business  affaire  of  the  said  partnership 
wound  np  under  the  direction  of  the  Court., ....and 
that  the  respondents  and  their  agents  migjit  be  He- 
strained  by  injunction  from  using  any  of  the  name* 
or  trade  marks  of  the  said  partnership,  or  aay  name  or 
names  indicating  that  they,  or  any  if  them,  alone,  or 
with  any  other  person  or  persons,  are  the  aaccoatora 
to  the  firm  of  Dunbar  li4Master  &  Co*  or  either  of 
them,  or  are  entitled  to  the  good-will  of  the  eajd 
firms,  or  either  of  them,  or  from  otherwise  appropri- 
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ating  the  said  good-will,  Dames,  or  trade-marks,  or 
any  of  them,  and  that  the  shares  of  the  petitioner  and 
respondents  respectively  in  the  property  and  assets  of 
the  said  partnership,  after  all  jnst  charges  and  credits, 
might  be  ascertained  and  paid  to  them  respectively 
when  and  as  the  said  partnership  property  and  assets 
should  have  been  realised. v  The  petition  also  prayed 
for  an  account 

The  facts  of  the  case  as  disclosed  on  the  face  of  the 
petition  are  these,  that  the  petitioner,  James  Dickson, 
and  the  respondents,  John  Walsh  M'Master,  James 
Dickson,  William  Spotten  and  William  Robert  Ma- 
aaroon  on  the  1st  of  April,  1858,  entered  into  and 
signed  a  partnership  agreement,  whereby  after  recit- 
ing that  certain  messuages,  lands,  and  premises,  situ- 
ate near  Gilford  in  the  County  of  Down,  together  with 
the  mills  and  building  thereon,  and  all  the  engines, 
machinery,  standing  and  running-gear  therein  be- 
longed exclusively  to  said  John  M'Master,  subject  to 
certain  rents  payable  thereout,  and  that  the  parties 
thereto  had  entered  into  an  agreement  dated  28th  of 
December,  1855,  to  carry  on  a  partnership  on  the 
terms  therein  mentioned,  and  that  such  partnership 
had  been  carried  on  by  them,  and  that  they  had 
agreed  to  settle  all  accounts  on  foot  thereof,  on  the 
terms  therein  mentioned  up  to  the  31st  of  March, 
1858,  and  to  vary  the  terms  therein-after  mentioned, 
it  was  witnessed  thai  the  parties  thereunto  mutually 
agreed  the*  they  would,  "from  the  1st  of  April,  1858, 
be  bound  ia  copartnership  together  in  the  trade  and 
fasiaees  of  fine*  Mnnfacturing,  flax  spinning,  and 
thread  meaumctariag,  and  of  Che  bleaching  of  thread 
yarn  and  Wowm  linen,  and  other  fabric*,  whether  of 
their  own  maavfeetare  or  otherwise,  and  theft  the  said 
co-paitaeraMp  shall'  be  deemed,  and  for  all  purposes 
considered  to  have  been  commenced  upon  the  said 
hat  of  April,  1858,  and  shall  continue  lor  the  space 
or  term  of  eight  years  then  next  ensuing.  That  the 
flam  spinning  and  thread  manufacturing  shall  be  car- 
ried on  under  the  partnership  and  name  of  *  Dunbar 
M'Master  and  Company/  and  the  linen  manufactur- 
ing, and  the  brown  and  white  linen  and  the  bleaching 
hoahieas  under  the  name  and  style  of  *  Dunbar,  Dick- 
son* and  Company.9  That  the  capital  stock  of  the 
partnership  ahaH  be  £76,000,  and  that  the  same  shall 
bemadenp  and  contributed  in  cash  by  the  parties  hereto 
iseaecsively,  in  the  proportions  following,  that  is  to 
say,  ay  the  said  John  Walsh  M'Master,  £27,000; 
by  the  said  James  Dickson,  £16,500;  by  the  said 
Benjamin  Dickson,  £16,500;  by  «Jhe  said  William 
-  Spottan,  £7,500;  and  by  the  said  Robert  Macaroon* 
£7,560.  That  the  said  James  Dickson  and  Benjamin 
Dickson  shall  severally  and  respectively  forthwith  ad- 
vance and  pay  in  his  said  full  proportion  and  capital 
stock  in  ca*V  but  inasmuch  as  the  said  John  Walsh 
M'Master,  by  consent  df  said  other  parties,  will  only 
advance  at  present  the  sum  of  £2,000,  and  William 
ftobert  Masaroon,  by  consent  of  said  other  parties, 
Will  only  advance  at  present  a  sum  of  £2,000  into 
the  partnership  stock,  they,  the  said  John  Walsh 
M'Master,  William  Spotten,  and  William  Robert 
Kassaroon  are  respectively  to  be  charged  iuterest 
from  time  to  time  on  such  deficiency  of  the  said  re 
spective  proportions,  at  the  rate  of  &  per  cent,  per 
annum  for  such  time  and  on  inch  amount  as  they  shall 


respectively  leave  unpaid  on  the  account  of  said  co- 
partnership, same  to  be  debited  to  them  respectively 
half-yearly  on  such  portions  of  their  respective  contri- 
butions to  said  capital  as  shall  remain  unpaid  on  the 
accounts  of  said  co-partnership,  same  to  be  debited  to 
them  half-yearly  on  such  portions  of  their  respective 
contributions  to  said  capital  as  shall  remain  unpaid 

by   them    respectively That  the  co  partnership 

stock  shall  be  employed  solely  for  the  said  joint  trade 
and  business,  but  that  each  of  said  parties  shall  have 
an  estate  and  interest  as  a  tenant  in  common,  and  not 
as  a  joint  tenant,  in  the  said  capital,  to  the  extent  and 
in  the  proportion  to  the  sum  by  him  brought  in,  and 
that  the  profits  and  losses  of  said  partnership  business 
shall  be  paid  to  or  borne  by  each  of  the  said  parties 
in  proportion  to  bis  said  share  of  the  capital  so  by 
him  agreed  to  be  vested  therein,  that  is  to  say,  John 
William  M'Master,  18  parts ;  the  said  James  Dickson, 
11  parts;  said  William  Spotten,  5  parts;  and  Wil- 
liam Robert  Masaroon  5  parts,  and  that  for  the  pur- 
pose of  dividing  the  profits  and  distributing  the  losses, 
the  said  several  contributions  shall  be  considered  as 
actually  paid  up  by  said  several  parties.  That  if  any 
of  the  parties  shall  lend  to  the  said  joint  concern  any 
money  beyond  the  capital  therein,  or  shall  leave  any 
part  of  his  share  of  the  profits  in  the  business,  the 
capital  stock  shall  be  chargeable  therewith  to  the 
party  lending  the  same,  with  interest  at  the  rate  of  5 
per  cent,  per  annum,  but  if  the  same  be  withdrawn  or 
paid  off  on  six  months'  notice  in  writing  given  by  any 
party  to  the  other,  it  shall  not  in  the  meantime  be 
considered  as  part  of  the  capital  of  the  party  lending 
the  same.  That  none  of  the  parties  shall  be  at  liberty 
to  draw  out  of  the  business  any  portion  of  his  or  thefr 
paid  up  capital  without  the  previous  consent  in  writ- 
ing duly  sigued  by  all  the  other  partners,  it  being  by 
the  said  parties  hereto  intended  and  agreed  that  the 
before-mentioned  capital  of  £75,000  shall  not  be  di- 
minished unless  all  the  said  partners  shall  hereafter 
determine  otherwise,  and  express  such  determination 
by  a  written  instrument,  to  be  signed  by  them  respec- 
tively. That  the  lands,  tenements,  buildings,  and 
machinery,  so  as  aforesaid  the  exclasive  property  of 
the  said  John  William  M'Master  shall  Still  remain 
and  continue  to  be  his  sole  property,  but  to  be  subject 
to  the  use  and  enjoyment  thereof  for  all  partnership 
purposes  by  the  said  co-partnership,  for  which  use 
and  enjoyment  the  said  John  William  M'Master  is  to 
be  compensated  in  manner  next  herein- after  stated," 
viz.  by  allowing  him  interest  at  5  per  cent  per  annum 
upon  the  estimated  value  of  the  premises,  equal  to 
£17*454,  and  of  the  machinery,  £24,791*  with  cer- 
tain allowances  for  deterioration.  The  deed  then 
provided  that  if  any  new  machinery  would  be  re* 
quired  on  the  premises,  same  should  be  provided  and 
erected  upon  the  premises  for  the  purposes  of  the 
partnership  at  the  expense  of  the  said  John  William 
M'Master,  who  should  be  allowed  therefor,  in  the 
same  manner  as  he  was  for  all  other  portious  of  the 
machinery  on  said  premises*  That  the  rents  and 
taxes  shall  be  paid  by  said  partnership.  The  deed  then 
contained  a  provision  for  the  insurance  of  the  promises. 
That  in  consideration  of  the  expected  attention  of 
the  entire  time  and  abilites  of  the  said  William  Spot- 
ten  and  William  Robert  Masaroon  to  the  immediate 
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care  and  management  of  the  partnership  concerns  and 
basinets,  each  of  them  shall  be  paid  out  of  the  part- 
nership funds  before  any  ascertainment  of  profit  and 
loss,  the  yearly  sum  of  £500,  as  therein  is  men- 
tioned. That  losses  happening  through  the  gross  or 
wilfnl  neglect  of  any  of  the  said  parties  should  be 
borne  by  such  party  only.  "  That  all  contracts  and 
engagements  entered  into  by  any  of*  the  said  parties, 
on  account  of  the  joint  businesss,  and  all  checks  or 
drafts  upon  bankers  and  others,  and  all  bills  of  ex- 
change, promissory  notes shall  be  made,  given, 

And  taken  respectively  in  the  said  partnership~name 
of  Dtmbar  M'Master  and  Company,  and  Dunbar, 
Dickson,  and  Company,  that  clear  and  self-explaining 
entries  shall  be  dnly  and  regularly  made  in  proper 
books  to  be  provided  for  the  purpose  of  all  moneys 
that  shall  be  received  or  paid,  and  of  all  goods  which 
shall  be  purchased,  and  of  all  partnership  transactions 
in  the  usual  and  proper  ceurse  of  practice  of  book- 
keeping by  double  entry."  That  on  the  31st  March 
in  each  year,  or  within  one  calendar  month  thereof,  a 
general  account  in  writing  should  be  made  of  the 
stock  and  effects  of  said  partnership,  and  a  balance 
should  be  struck  at  foot  of  the  same  accounts  in  order 
to  ascertain  and  exhibit  the  true  state  thereof,  and  for 
the  purpose  of  making  and  completing  such  yearly  ac- 
count of  the  stock  in  trade,  goods,  chattels,  and  ef- 
fects of  the  said  partnership,  and  a  balance-sheet  be 
Struck  at  foot  of  the  same  accounts  in  order  to  ascer- 
tain and  exhibit  the  true  state  thereof;  and  for  the 
purpose  of  making  and  completing  such  yearly  ac- 
counts they  should  be  estimated  and  truly  valued  accord- 
ing to  their  proper  marketable  value,  and  also  all  the 
debts  due  to  the  said  partnership  on  the  31st  March 
should  be  included  in  the  said  accounts,  at  such  value 
as  the  said  partners,  or  the  majority  of  them,  should 
put  upon  the  debts,  making  due  allowance  for  bad  and 
doubtful  debts,  and  which  accounts  should  be  fairly 
transcribed  into  the  proper  books  to  be  kept  for  that 
purpose,  and  a  true  copy  of  such  balance-sheet  should 
also  bo  furnished  to,  and  be  retained  by,  each  of  the 
■aid  partners,  and  on  being  approved  of  and  agreed  to 
should  be  conclusive  as  therein  mentioned;  that  upon 
each  settlement  of  the  half-yearly  accounts  the  clear 
profits  of  the  joint  trade  should  be  divided  amongst 
the  said  partners  in  the  proportions  aforesaid,  and  be 
credited  to  them  respectively. 

The  petition  then  stated  that  by  said  deed  no  va- 
luators were  appointed,  nor  was  any  mode  of  valua- 
tion thereby  prescribed  for  ascertaining  the  value  of 
the  said  shares,  in  case,  as  happened,  the  said  part- 
ners should  differ  in  respect  thereof!  The  petition 
then  stated  that  the  partnership  formed  between  the 
petitioner  and  respondents  under  the  said  agreement 
of  the  1st  of  April,  1858,  continued  down  to  the  1st 
of  April,  1866,  and  petitioner  alleged  that  no  agree- 
ment could  be  arrived  at  among  the  said  partners  as 
to  the  value  of  their  said  shares.  That  the  business, 
which  was  very  extensive,  was  carried  on  at  the  Gil- 
ford premises  mentioned  in  the  said  agreement  of  the 
1st  April,  1858,  and  at  the  warehouses  and  premises 
situate  in  Belfast,  Dublin,  London,  Manchester,  Glas- 
gow, Paris,  and  New  York;  that  the  lease  nnder 
which  the  said  warehouse  and  premises  in  Belfast  are 
field  was  taken  by  the  said  John  Walsh  M'Master  in  his 


own  name,  and  that  same  and  the  additions  thereto  were 
built  at  his  own  cost,  while  those  in  Belfast,  Dublin, 
London,  Manchester,  Glasgow,  Paris,  and  New  York 
were  paid  for  by  the  said  partnership. 

That  the  good-will  of  the  said  partnership,  and  the 
said  partnership  names  of  "  Dunbar,  M'Master,  and 
Company,"  and  "Dunbar,  Dickson,  and  Company," 
and  the  trade-marks  used  by  the  said  partnership  for 
marking  and  stamping  the  goods  sold  by  the  said 
partnership  became  and  are  extremely  valuable,  and 
the  manufactured  goods  marked  or  stamped  with  the 
said  trade-marks  command  a  mnch  readier  sale  and  a 
higher  price  in  all  markets  than  other  goods  of  the 
same  description.  That  said  John  Walsh  M'Master 
now  claims  to  be  entitled  to  the  good-will  of  the  said 
partnership,  and  to  the  use  of  the  said  partnership 
names  and  trade  marks  without  paying  any  sum  what- 
soever for  the  same.  That  prior  to  the  termination 
of  the  said  partnership,  the  said  John  W.  M'Master, 
without  in  any  way  consulting  petitioner,  and  without 
his  knowledge,  or  the  knowledge  of  the  said  James 
Dickson,  or  Wm.  Robert  Masaroon,  sent  extensively 
to  and  amongst  the  customers  and  correspondents  of 
the  partnership  at  home  and  abroad,  and  others,  a 
circular,  of  which  the  following  is  a  copy:— 

"Gilford  Mills,  Ireland, 

"10th  March,  1866. 
Dear  Sir,— The  co-partnership  at  present  subsist- 
ing between  James  Dickson,  Benjamin  Dickson,  Wil- 
liam Spotten,  William  Robert  Masaroon,  and  myself 
nnder  the  firms  of  '  Dunbar,  M'Master  &  CcV  and 
4  Dnnbar,  Dickson  &  Co.'  will  be  dissolved  on  the  31st 
day  of  March  inst.  The  trade  of  Dunbar,  M'Master 
&  Co.  flax  spinners  and  linen  thread  manufacturers, 
will  be  continued  and  carried  on  as  hitherto  by  me 
under  the  same  style  in  co-partnership  with  my  son 
Hugh  Dunbar  M'Master.  The  trade  of  the  firm  of 
Dunbar,  Dickson,  &  Co.,  linen  manufacturers  and 
bleachers,  will  be  continued  and  carried  on  by  me  in 
all  respects  as  hitherto  in  co-partnership  with  William 
Spotten  (who  for  many  years  has  conducted  the  bu- 
siness at  Belfast  under  James  Douglas  of  New  York) 
under  the  style  of '  William  Spotten  &  Co.'  successors 
to  Dunbar,  Dickson  &  Co.9  All  debts  due  to  and  by 
the  firm  of  Dunbar,  M'Master  <&  Co.  will  be  received 
and  paid  by  that  firm  as  usual,  and  debts  due  to  and 
by  the  firm  of  Dunbar,  Dickson,  &  Co.,  will  be  received 
and  paid  by  the  firm  of  William  Spotten  &  Co.  I 
take  this  opportunity  of  thanking  the  friends  of  the 
old  firms  for  their  confidence  and  generous  support 
during  the  past,  and  I  respectfully  solicit  the  same  for 
the  future. 

"  I  am  dear  Sir, 

"  Yours  very  truly, 

«J.  W.  M'Masteb." 

That  in  the  month  of  Nov.  1865,  the  said  William 
Spotten,  acting  in  conjunction  with  the  said  John  W. 
M'Master,  sent  Robert  M'Cormac,  the  manager  of  the 
business  of  said  partnership  in  Paris  to  the  West  Indies 
for  the  ostensible  purpose  of  collecting  debts,  but  in 
reality,  as  petition  charges  for  the  purposes  of  the  then 
intended  new  firm  of  Wm.  Spotten  &  Co.  That  the 
said  Robert  M'Cormac  was  so  sent  to  the  West  In- 
dies not  only  without  the  consent,  but  against  the 
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wishes  of  petitioner  and  the  said  James  Dickson,  who 
objected  thereto,  and  as  evidence  that  the  collection 
of  debts  was  not  the  real  object  with  which  the  said 
B.  M'Cormac  was  so  sent  to  the  West  Indies,  your 
petitioner  shews  that  before  the  said  R.  M'Cormac 
left  he  was  furnished  by  the  said  William  Spotten 
with  samples  and  price  lists  of  the  goods  of  the  said 
partnership,  for  the  purpose,  as  petitioner  charges,  of 
obtaining  orders  for  the  then  intended  new  firm  of 
William  Spotten  &  Co.,  and  petitioner  believes  that 
before  the  said  partnership  terminated,  goods  from 
the  stock  of  the  said  partnership  were  sent  to  America 
and  elsewhere  by  the  said  J.  W.  M 'Master  and  Wil- 
liam Spotten,  marked  with  the  names  and  trade-marks 
of  the  said  partnership,  and  which  said  goods  have,  as 
petitioner  believes,  been  taken  to  account  by,  and  are 
now  being  disposed  of  by,  and  on  account  of  the  said 
new  firm.  That  in  the  month  of  March  last  the  said 
William  Spotten,  acting  in  conjunction  with  the  said 
J.  W.  M'Master  also  sent  Ernest  Bruntsch,  a  clerk 
of  the  said  partnership,  to  Russia,  ostensibly  to  take  or- 
ders for  the  said  partnership,  but  in  reality,  as  pe- 
titioner charges,  for  the  objects  and  purposes  of  the 
said  firm  of  William  Spotten  &  Co.,  for  petitioner 
says  that  being  in  the  warehouse  of  the  said  partner- 
ship in  Belfast  on  Tuesday,  the  27th  day  of  March 
last,  petitioner  read  a  telegram  from  the  said  £. 
Bruntsch  from  Moscow,  asking  for  permission  to  re- 
duce the  prices  on  some  goods  from  those  in  the  quo- 
tations given  to  him,  and  as  the  said  27th  March  was 
only  four  days  before  the  day  on  which  the  said  part- 
nership terminated,  it  is  evident  that  the  said  E. 
Bruntsch  was  so  sent  to  Russia  for  the  purposes  of  the 
said  new  firm  of  William  Spotten  &  Co.  That  JohdW. 
M'Master  and  William  Spotten,  prior  to  the  termina- 
tion of  the  partnership,  have,  through  the  servants 
and  agents  of  the  said  partnership,  and  otherwise, 
made  preparations  and  have  taken  steps  to  appropriate 
to  themselves  the  good  will  and  business  of  the  said 
partnership  to  the  exclusion  of  petitioner  and  the  other 
members  thereof.  That  upon  the  2nd  of  April  inst. 
the  name  of  William  Spotten  &  Co.,  successors  to 
Dnnbar,  Dickson  &  Co.,  was  put  up  at  the  London 
warehouse  of  the  said  partnership,  without  any  inti- 
mation having  been  previously  given  to  petitioner  that 
this  was  about  to  be  done,  but  petitioner  has  since 
then  been  informed  by  the  said  J.  \V\  M'Master  that 
said  change  was  intended  to  be  made  immediately  at 
the  several  other  warehouses  and  places  of  business 
of  the  said  partnership,  and  petitioner  believes  that 
.the  same  thing  has  accordingly  been  done  at  others  of 
the  warehouses  of  the  said  partnership,  and  the  said 
new  firm  of  William  Spotten  &  Co.  are,  as  petitioner 
believes  and  charges,  now  answering  the  letters  for, 
and  executing  the  orders  of,  the  customers  and  corre- 
spondents of  the  said  partnership  in  the  name  of  Wil- 
liam Spotten  <&  Co.,  successors  to  Dunbar,  Dickson  & 
Co.  That  the  said  J.  W.  M'Master  also  claims  to  be 
entitled  to  take  and  use  all  the  stock  in  trade  of  the 
said  partnership  both  at  home  and  abroad,  and  also 
the  said  warehouses  in  Dublin,  London.  Manchester, 
Glasgow,  Paris,  and  New  York,  for  the  purposes  of 
the  new  firms  mentioned  in  his  said  circular,  although 
no  valuation  of  the  said  stock  iu  trade,  which  is  very 
large,  and  warehouses,  or  any  of  them,  has  been 


agreed  upon  by  the  said  partners.  That  the  last  an- 
nual settlement  of  the  partnership  accounts  was  mads 
np  to  the  31st  March,  1865,  and  the  manner  in  which 
stock  was  taken  by  the  said  partnership  at  the  last- 
mentioned  and  each  preceding  annual  settlement  was 
to  value  the  stock  then  on  hands  at  cost  price,  save 
when  the  market  pries  was  below  the  cost  price,  in 
which  case  the  market  price  was  taken  as  the  value; 
but  the  market  price  was  not  taken  as  the  value  when 
it  was  higher  than  the  cost  price,  and  petitioner  shews 
that  the  said  annual  valuation  of  the  stock  in  trade  of 
the  said  partnership,  though  sufficient  for  the  purposes 
of  the  partnership  accounts,  and  for  making  np  the 
balance-sheets,  cannot  be  taken  as  representing  the 
actual  value  of  the  said  stock  itself,  and  the  present 
value  of  so  much  of  the  stock  in  trade  of  the  said 
partnership  as  was  on  hand  at  the  last  stock  taking 
exceeds  the  value  then  put  upon  it  for  the  purpose  of 
stock  taking,  and  there  is  now  on  band  a  large  quan- 
tity  of  stock  in  trade  belonging  to  the  said  partner- 
ship, and  consisting  both  of  unmanufactured  and  ma- 
nufactured goods  which  was  not  in  hands  at  the  last 
stock  taking.  That  as  indicating  the  extent  of  the 
business  of  the  said  partnership,  petitioner  shews  that 
the  stock  of  the  said  partnership  at  the  last  estimate 
thereof  in  November,  1865,  was  taken  at  upwards  of 
£500,000,  and  the  sales  of  the  said  partnership  in 
the  last  year  amounted  to  about  a  million  sterling. 
That  the  use  of  the  names  and  trade-marks  of  the 
said  partnership  by  the  said  J.  W.  M'Master  and 
William  Spotten  is  causing  irreparable  injnry  to  peti- 
tioner, inasmuch. as  every  day  which  passes  is  estab- 
lishing the  said  J.  W.  M'Master  and  his  said  son  as 
the  firm  of  Dunbar,  M'Master  &  Co.,  and  thus  enti- 
tled to  the  good  will  thereof,  and  is  also  establishing 
the  said  firm  of  William  Sppotten  &  Co.  as  the  suc- 
cessors to  the  firm  of  Dunbar,  Dickson  &  Co.,  and 
entitled  to  the  good-will  thereof,  and  the  said  J.  W. 
M'Master  and  William  Spotten,  if  permitted  to  use 
the  name  and  trade-marks  of  the  partnership  for  a 
very  short  time,  will  in  effect  have  succeeded  in  ap- 
propriating to  themselves  the  good-will  of  the  said 
firms,  and  in  almost  altogether  depriving  petitioner  of 
any  benefit  therefrom,  and  it  will  be  soon  impractica- 
ble to  realize  the  true  value  of  the  said  good-will, 
names,  and  trade-marks,  for  the  common  benefit  of 
petitioner  and  the  respondents,  if  the  said  J.  W» 
M'Master  and  William  Spotten  be  permitted  to  goon 
using  and  appropriating  the  same,  as  they  are  now 
doing.  That  the  importance  of  securing  the  good- 
will of  the  said  partnership,  as  the  said  J.  W.  M'Mas- 
ter is  endeavouring  to  do  for  himself  and  his  new 
partners,  can  scarcely  be  over-estimated,  and  that  the 
loss  which  petitioner,  as  a  member  of  the  said  late  part- 
nership, will  sustain  by  such  appropriation  of  the  said 
good  will,  will  be  very  great  and  wholly  irreparable. 
That  petitioner  submits  and  claims  that  the  (good-will, 
names,  and  trade-marks  of  the  said  partnership,  and 
the  said  ware-houses  and  business  premises  in  Dublin, 
London,  Manchester,  Glasgow,  Paris,  and  New  York 
respectively  are  assets  of  the  said  partnership,  and 
belong  to  all  the  said  partners  in  the  proportions  of 
their  shares,  and  that  the  same  should  be  realised  for 
the  benefit  of  all  the  said  partners,  and  the  proceeds 
divided  amongst  them  accordingly.     That  petitioner 
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also  submits  and  claims  that  the  stock  in  trade  of  the 
said  partnership  should  be  disposed  of  for  the  benefit 
of  all  the  said  partners,  and  that  a  manager  or  ma- 
nagers should  be  appointed  to  dispose  of  the  same, 
end  to  wind  up  the  business  of  the  said  partner- 
ship in  such  manner  as  this  Court  may  deter- 
mine to  be  most  beneficial  for  all  the  said  partners. 
The  following  is  a  transcript  of  so  much  of  said 
deed  of  partnership  as  U  conversant  with  the  pay- 
ment* to  be  made  by  M4Master  at  the  close  of  the 
partnership  by  the  continuing  partners: — "And  it  is 
hereby  further  agreed  that  as  between  anch  of  the 
partners  hereto  as  shall  be  living  at  the  end  of  said 
term  of  eight  years,  the  said  partnership  shall  atill 
continue  for  one  year  more  unless  any  of  said  part- 
ners shall  have  given  notice  in  writing  to  the  other 
surviving  partners  twelve  calendar  months  next  be- 
fore the  expiration  of  said  term  of  eight  years,  of  his 
intention  to  dissolve  and  terminate  said  partnership 
at  the  expiration  of  said  term  of  eight  years;  and  so 
the  said  partnership  shall  continue  from  year  to  year 
after  the  expiration  of  said  term  and  until  such  twelve 
months'  notice  shall  have  been  given,  and  shall  so 
contiuue  upon  the  terms  herein  contained  so  far  as 
same  shall  be  applicable  thereto.  And  upon  the  dis- 
solution of  said  partnership  at  the  expiration  of  such 
twelve  months9  notice  whether  same  shall  be  at  the 
end  of  said  term,  or  at  the  end  of  any  subsequent 
year,  and  as  between  the  surviving  partner  and  the 
representatives  of  a  deceased  partner  or  partners  ir- 
respective of  any  notice  of  dissolution  at  the  expira- 
tion of  said  term  of  eight  years,  the  general  account 
of  said  partnership  shall  be  duly  taken  and  made  up, 
and  the  shares  in  the  capital  and  stock  in  said  partner- 
ship of  all  the  surviving  partners  and  of  the  personal  re- 
presentative of  any  deceased  partner  or  partners  shall 
be  ascertained  and  valued.  And  in  case  it  shall  hap- 
pen that  at  the  expiration  of  said  term  of  eight  years 
the  said  John  Walsh  M 'Master  shall  be  living,  and 
some  one  or  more  of  said  partners  shall  also  be  then 
living,  and  shall  be  desirous  to  continue  partner  or 
partners  with  the  said  John  Walsh  M'Master,  and  to 
carry  on  said  business  with  him  at  said  mills,  and  at 
such  other  place  or  places  as  shall  be  then  used  for  said 
busjness;  and  if  at  the  same  time  other  or  others  of 
said  partners  shall  have  died,  or  shall  have  served 
anch  twelve  months9  notice  for  dissolving  said  part- 
nership at  the  expiration  of  said  term  of  eight  years, 
then  the  value  of  the  share  or  shares  in  the  said  part- 
nership, stock,  and  capital  of  the  personal  representa- 
tive or  representatives  of  such  deceased  partner  or 
partner*),  and  of  the  share  or  shares  of  such  retiring 
partner  or  partners,  having  served  such  twelve  months9 
notice  as  aforesaid,  as  the  case  may  be,  shall  be~duly 
and  correctly  ascertained,  assuming  as  the  foundation 
of  such  ascertainment  the  value  of  the  same  partner's 
shares,  which  may  appear  on  the  face  of  the  books  to 
have  been  ascertained  at  the  then  last  or  previous 
stock-taking  and  settlement  of  the  partnership  ac- 
counts; and  when  so  ascertained,  the  value  of  such 
share  or  shares  shall  be  paid,  to  the  personal  represen- 
tative or  representatives  of  anch  deceased  partner  or 
partners,  and  to  the  retiring  partner  or  partners,  in 
manner  following,  that  ia  to  say,  by  the  promissory 
notes  of  the  said  John  Walsh  M'Master  and  such  of 


the  said  partners  as  shall  be  so  desirous  to  continue 
in  partnership  with  him  as  aforesaid,  such  notes  to  be 
for  an  equal  third  part  of  the  value  of  the  share  of 
each  deceased  or  retiring  partner;  and  said  notes  to 
be  payable  at  six,  nine,  and  twelve  months,  to  be 
computed  from  the  day  of  the  expiration  of  said  term 
of  eight  years,  that  is  to  say,  from  the  1st  day  of  April, 
1866;  and  in  the  case  of  retiring  partners  at  the  end 
of  any  year  subsequent  to  the  expiration  of  said  term 
of  eight  years,  then  such  notes  are  to  be  dated  and 
run  from  the  day  of  the  expiration  of  such  subsequent 
year.  And  it  is  hereby  further  agreed  that  in  case 
all  the  said  parties  hereto  shall,  at  the  expiration  of 
said  term  of  eight  years,  have  either  died  or  shall 
have  served  such  twelve  months'  notice  of  dissolving 
said  partnership,  or  in  case  at  the  end  of  any  year 
subsequent  to  the  end  of  said  term  of  eight  years,  all 
the  other  continuing  partners  shall,  by  service  of  such 
twelve  months'  notice,  have  put  an  end  to  the  said 
partnership,  so  that  the  said  John  Walsh  M'Master 
shall,  at  the  expiration  of  said  term  of  eight  years,  or 
at  the  end  of  any  subsequent  year,  have  the  said 
mills,  buildings,  machinery,  and  premises  upon  his 
hands,  then,  and  in  such  case,  the  said  retiring  part- 
ners and  the  representative  or  the  representatives  of 
such  deceased  partner  or  partners,  as  the  case  may 
be,  shall  be  paid  the  value  of  their  respective  share  or 
shares  in  the  said  stock  and  capital  of  said  partner- 
ship by  the  promissory  notes  of  the  said  John  Walsh 
M'Master,  of  like  number,  and  payable  at  same  dates 
and  by  like  equal  third  parts  as  hereinbefore  men- 
tioned in  the  case  of  some  of  said  parties  retiring  and 
some  of  them  so  continuing  to  be  partners  of  the  said 
John  Walsh  M'Master,  such  promissory  notes,  in 
every  such  case  as  aforesaid,  to  be  payable  with  in* 
terest  after  the  rate  of  £5  per  cent,  per  annum,  to 
be  computed  on  their  amount  from  the  date  of  such 
notes,  and  to  be  added  to  the  principal  sum  to  be  se- 
cured by  each  note.  Provided  that  in  case  of  said 
John  Walsh  M'Master  happening  to  be  the  sole  sur- 
viving or  continuing  partner  and  the  sole  party  to 
such  promissory  notes  so  to  be  given  to  the  said  other 
partners  or  their  representatives  respectively,  that  in 
such  case  said  John  Walsh  M'Master  shall  collate- 
rally secure  the  payment  of  such  promissory  notes  by 
his  bond,  with  warrant  of  attorney  for  confessing 
judgment  thereon,  to  each  of  the  parties  to  whom 
such  promissory  notes  shall  be  made  payable,  such 
bond  to  be  for  double  the  sum  payable  to  such  party 
by  said  promissory  notes  conditioned  for  the  due  pay- 
ment of  the  sums  mentioned  in  said  notes  at  the  times 
therein  specified  for  the  payment  of  the  same,  with 
interest  at  the  rate  aforesaid,  and  on  which  respective 
bonds  and  warrants  of  attorney  the  parties  are  to  be 
at  liberty  tD  enter  judgment  against  said  John  Walsh 
M'Master  and  to  register  such  judgments  respectively 
as  mortgages  against  his  tenements,  lands,  and  pre- 
mises. And  said  parties  hereto  severally  and  respec- 
tively agree  to  pass,  and  execute,  and  to  receive  such 
promissory  notes,  and  bonds,  and  warrants  of  attorney 
as  security  for  the  payment  of  the  value  of  the  share 
or  shares  of  the  deceased  or  retiring,  or  deceased  and 
retiring  partners,  as  the  case  may  be,  in  manner  afore- 
said, it  being  the  intent  of  said  parties  hereto  that 
said  John  Walsh  M'Master  and  such  of  said  parties 
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a*  shall  be  desirous  to  continue  partners  after  the  ex- 
piration of  said  term  of  eight  years,  or  the  said  John 
Walsh  M'Master  alone,  in  case  ail  said  parties  shall 
disserve  said  partnership  as  aforesaid,  shall  have  seoh 
twelve  mouths*  netice  as  aforesaid  of  the  intention  to 
retire  at  the  end  of  said  term  or  of  any  subsequent 
year,  of  each  as  shall  desire  so  to  retire,  and  bare  one 
year  from  the  expiration  of  said  term  of  eight  years,  or 
of  any  subsequent  year,  fer  the  winding«up  of  said 
partnership  business,  and  for  paying  by  such  equal 
half-yearly  instalments  the  value  of  their  respective 
shares  m  the  stock  and  capital  thereof  to  sueh  retiring 
puttier  or  partners,  and  to  the  representatives  of 
sueh  deceased  partners  as  hereinbefore  expressed." 

The  following  is  a  short  summary  ef  the  facts  of 
this  case,  extracted  from  the  affidavits  and  deed* 
which,  are  of  very  great  length.     Many  years  ago  a 
Mil.  Dunbar  was  the  original  proprietor  of  those  mfHs 
st  Gilford,  and  those  premises  afterwards  passed  to 
the  Misses  Dunbar,  his  sisters.      In  the  year  1836 
Mb.  James  Dickson  entered  into  partnership  m  this 
business  wink  Mr.  M'Master,  and  that  partnership  was 
carried  on  as  M  Dunbar;  M'Master  &  Co."  and  "  Dun. 
bar,  Diokson  <ft  Go."    Subsequently  to  this,  in  1864, 
Mr.   Benjamin  Dickson^  the  present' petitioner,  be- 
came a  partner,  and  in  186S  Mr.  Spotten  and  Mr. 
Masareon  became  partners  in  the  business,  and  from 
1*865  to  &808  all  of  them  continued  to  be  partners. 
On  the  1st  o#  April;  1868,  a  new  partnership  deed 
was  executed,  and  by  this  the  Gilford  property,  which 
was  of  enennoa*  value  (as  it  is  still)*  was  arranged 
la  be  una  exclusive  property  of  Mr.  M"Master>  who  had 
become  the  purchaser  of  it  firom  the  Dunbar  family. 
Being  thus  the  owner  of  the  premises,  it  was  never 
contended  that  he  was  to  give  up  the  ownership  to 
she  fim    He-  was  only  to  yield-  the  use-  of  these  Ox- 
ford premises  to  the  partnership,  and  the  use-  of  this 
fmeperty,  subject  to  being  paid  a  per-oentage  by  way 
ef  ceuapensatton.    On  the  1st  April,  1858,  these  par- 
ties became  partners'  for  a  term  of  eight  years,  and 
this  partnership  was  to  expire*  and  did  in  fact  expire, 
em  the  1st  April  last.      There  was  a  provision  that 
e«  the  expiration  of  this  term  the*  partnership  was  to 
go  on  foam  year  to  year,  unless  a  notice  was  served 
13  months  before  the  end  ef  the  term  setting  forth 
she  intention  to  dissolve  the  partnership.      Accord- 
ingly in  March,  1865,  the  present  petitioner  gave 
th*  notice  above-mentioned. 

The  respondentia  answer  to  the  above  peti- 
tion is  substantially  stated  in  the  44th  para- 
-graph  of  the  respondent's  affidavit,  which  is  most 
important^  and  is  as  fellows  -.—Deponent  saith  that 
ha  has>  in  the  first-  part  of  this  answer  set  forth 
alia  several  facts  in  connexion  with  the  building 
of  the  mills  at  Gilford  by  the  late  Hugh  Dunbar,  and 
*he  founding  ef  the  several  trades  carried  on  tirore, 
and  the  first  connexion  of  this  deponent  and  said 
James  Dickson*  therewith  under  the  respective  co- 
partnership, names  of  Dunbar,  M'Master  &  Co.,  and 
Dunbar,  Dickson,  k  Co*  And  deponent  positively 
Saith  it  was  never  considered  or  stipulated  by  the 
aaid  James  Dickson  or  this  deponent  that  either  of 
-them,  by  being  so  admitted  into  partnership  with  the 
said  Hugh  Dunbar,  acquired  any  right  or  share  what- 
ewr  fc*  the  good  wttt  of  the  business  or  the  trade- 


mark thereof  under  the  said  agreements,  dated  respec- 
tively 31st  March,   1847,  and  25th  March,  1854, 
and  from  time  to  time  executed  relative  to  the  said 
business.    And  deponent  saith  that  on  the  said  agree- 
ment of  21st  of  January,  1856,  being  entered  into, 
whereby  the  Misses  Dunbar  agreed  to  sell  the  said 
lands,  mills,  warehouses,  machinery,  engines,  and  im- 
plements to  this  deponent  for  £35.000,  subject  to 
two  annuities  of  £1000  each,  to  one  Isabella  Dunbar 
and  Henry  Heron,  who"  are  still  living,  and  upon 
which  mills,  buildings,  and  machinery,  and  subse- 
quent improvements  thereon,  have  cost  deponent  in 
all  a  sum  of  over  £75,000 ;  and  also  in  consideration 
of  £20,662-  14s.  6d.  to  sell  to  him  their  shares  in 
the  then  existing  partnership,  and  all  their  rights  in 
the  concerns,  which  agreement  was  afterwards  duly 
carried  out  by  the  deeds  hereinbefore  stated.     And 
deponent  saith  that  all  through  the  various  transac- 
tions and  deeds  relating  to  the  form   and  to  the 
changes  therein,  from  time  to  time,  in  the  years  1847, 
1854,  1855,  and  1858,  no  mention  whatever  was 
made  of  the  good  wilt  of  the  business,  or  of  the  trade* 
marks  thereof,  by  any  of  the  partners,  nor  any  right 
or  claim  asserted  thereto;  but  same  were  always  con? 
sidered  as  annexed  and  inseparably  attached  to  the 
said1  mills,  buildings,  lands,  warehouses,  and  machi- 
nery, and  to  go  along  with  them,  and  were  not  con  - 
;  sidered  to  have  any  existence  apart  from  said  mills,, 
lands,  buildings,  and  warehouses;  and  no  valuation 
or  estimate  of  the  good  will  or  trade-marks  was  ever 
made  upon  the  dissolution  or  formation  of  any  of  the 
said  partnerships,  or  upon  any  annual  stock-taking; 
nor  was  any  value  ever  put  upou  them ;  nor  were 
they  considered  part  of  the  stock  or  capital  of  any, 
of  the  partnerships,  it  being,  as  deponent  believes, 
always  taken  for  granted  by  all  the  partners  thereof 
that  the  good  will  was  in  feet  a  right  arising  from 
and  as  it  were  a  part  of  the  ownership  of  the  mills 
and  warehouses.     And  deponent  saith  that  the  value 
.  of  such  good  will  arises,  to  a  great  extent,  from-*, 
first,  the  ownership  of  the  mills  of  Gilford  and  of  the. 
machinery  and  works  therein,  which  mills  are  the  re- 
cognized seat  of  the  manufactures  of  the  late  firm, 
and  lithographic  drawings  upon  a  large  scale  of  which 
mills  were  supplied  to  and  are  suspended  in  the  ware- 
houses of  the  several*  customers  of  tiue  said  firm  on 
the  Continents  of  Europe,  Asia,  and  America;  and 
secondly,  from  the  ownership  of  the  principal   ware- 
house and  place  of  business  of  said  late  firms  at  Bel* 
fast;  and  thirdly,  from  the  ownership   of  the  bleach- 
works  of  said  firms  at  Mbllamore,  in  the  county  of 
Antrim*  at  which  the  goods  of  the  late  firms  received! 
the  particular  bleaching  finish  whiich  established  their 
character  in  the  different  markets,  and  which  mills, 
buildings,  machinery,  and  premises  at  Gilford  belong; 
absolutely  and  exclusively  as  aforesaid  to  this  depo- 
nent as  part  of  his  original  property  paid  for  by  him 
to  the  Misses  Dunbar,  and  which  principal  warehouse 
at  Belfast  is  also  the  absolute  and  exclusive  property 
of  this  deponent,  having  been  built  by  him  as  afore- 
said during  the  existence  ef  the  co-partnership  at  his 
sole  expense,  and  which  bleach- works  at  Mullamore  are 
now  the  property  of  said  William  Spotten  aud  one 
Thomas  Barlie,  and  not  as  his  share  of  the  stock  or 
capital  ef  the  partnership*  of  which  they  never  formed 
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part.  And  deponent  saith  that  it  never  was  the  in- 
tention of  this  deponent,  nor,  as  he  believes  and 
charges,  of  the  petitioner  or  his  brother  when  exe- 
cuting the  deed  of  1st  April,  1858,  that  the  good 
will,  trade-marks,  or  names  should  form  the  s abject 
of  valuation  upon  the  retirement  of  any  or  all  of  the 
partners  at  the  end  of  the  period  of  eight  years  there- 
in mentioned  or  at  any  other  time,  or  be  paid  for  by 
this  deponent.  And  deponent  is  advised  and  submits 
that  upon  the  true  construction  and  effect  of  the  said 
deed  of  the  1st  April,  1858,  he  is  now  absolutely 
and  exclusively  entitled  to  the  said  good  will,  trade- 
marks, and  trade  names,  and  entitled  to  carry  on  the 
business  nnder  the  names  set  forth  by  him  in  the  cir- 
cular of  10th  March,  1866,  in  the  cause  petition 
mentioned,  and  should  not  be  restrained  by  this  Court 
from  so  doing.  And  he  is  further  advised  and  sub- 
mits that  the  said  good  will,  trade-marks,  and  trade 
names  are  not  (in  the  events  which  have  occurred, 
and  having  regard  to  the  notices  which  hare  been 
served)  to  be  made  the  subject  of  valuation  or  paid  for 
by  this  deponent,  or  taken  into  account  in  estimating 
the  stock  or  effects  of  the  partnership.  But  this  de- 
ponent saith  that  if  the  Court  shall  ultimately  decide 
that  this  deponent  is  bound  to  pay  for  the  said  good 
will  and  trade  names  and  marks,  deponent  will  be 
prepared  and  hereby  undertakes  so  to  do.  And  de- 
ponent submits  that  he  should  not  be  restrained  in 
$he  meantime  from  using  the  said  names  and  marks; 
and  that  such  user  will  not,  as  is  alleged  in  the  cause 
petition,  cause  irreparable  or  any  injury  to  petitioner, 
or  place  it  beyond  the  power  of  the  Court  to  give  the 
petitioner  the  relief  to  which  he  shall  be  ultimately 
held  to  be  entitled  under  the  deed  of  the  1st  of  April, 
1858,  or  render  it  impracticable  or  in  any  respect 
more  difficult  than  it  is  at  present  for  this  Court,  or 
the  Master  to  whom  it  shall  be  referred,  to  ascertain 
the  value  of  the  said  good  will,  trade,  name,  and 
marks,  or  the  sum  to  be  paid  by  this  deponent  for 
their  use  according  to  the  principles  upon  which  this 
Court  makes  such  valuations,  in  case  the  Court  shall 
be  ultimately  of  opinion  that  this  deponent  is  bound 
to  pay  for  the  same. 

The  Solicitor  General  (with  whom  were  Chatterton, 
Q.C.,  Law,  Q.C.,  and  Gerald  Fiizgibbon)  stated  the 
petition.  The  petitioner,  Benjamin  Dickson,  submits 
that  upon  the  dissolution  of  the  partnership,  which  hap- 
pened on  the  1st  April,  1866,  the  warehouse  and 
business  premises,  except  the  Gilford  and  Belfast  pre- 
mises, which  were  excepted  by  the  deed  of  1858,  were 
the  assets  of  the  co-partnership  and  belonged  to  all  the 
members  thereof  in  common,  precisely  in  proportion  to 
their  shares  and  interests  therein;  so  also  the  trade- 
marks, good  will,  and  name  thereof  are  assets  of  the 
company.  The  question  now  before  the  Court  turns 
on  the  deed  (above  in  great  part  recited)  of  1858. 
By  that  deed  no  provision  was  made  for  the  appoint- 
ment of  valuators,  nor  was  there  any  mode  of  valua- 
tion thereby  prescribed  for  the  valuation  of  the  shares 
in  case  the  co-partners  should  differ  in  respect 
thereof.  Jt  is  clearly  the  province  of  this  Court  to 
direct  a  general  sale  of  the  property  of  the  co-part- 
nership. In  Fetherstonhaugh  v.  Fmwick  (17  Ves. 
298)  the  marginal  note  says — "  The  consequence  of 
the  dissolution  of  partnership,  where  there  are  no  ar- 


ticles describing  the  terms,  is  a  general  sale  and  ac- 
count of  the  joint  property;  one  or  more  partners 
therefore  cannot  insist  on  taking  the  share  of  another 
at  a  valuation,  or  that  he  shall  remove  his  proportion 
from  the  premises,  thereby  securing  the  "good  will." 
The  course  is  to  sell  the  whole;  in  fact  to  sweep  tp  a 
sale  all  that  is  comprehended  ia  the  phrase— the  as- 
sets of  the- copartnership;  and  so  it  was  held   ia 
Wilde  v.  Milne  (26  Bear.  504).     The  respondent, 
John  Walsh  M'Master,  in  the  44th  paragraph  of  hit 
affidavit,  says  —  that  it    never  was   his  intention, 
when  executing  the  deed  of  1st  April,  1858,  that  the 
good  will,  trade-marks,  or  name,  should  form  the  sub- 
ject of  valuation  upon  the  retirement  of  any  or  all  the 
partners  at  the  end  of  eight  years,  or  at  any  other 
time;   and,  further,  he  insists  that  he  alone  of  the 
firm  is  entitled  to  the  good  will,  trademark,  and 
trade  names.      We  contend  that  these  were  the  com- 
mon property  of  the  firm  and  must  be  sold;  and  if 
M'Master  wishes  he  can  have  them  on  paying  there- 
for.    By  the  general  law  of  partnership,  the  settle- 
ment, when  the  deed  is  silent,  of  the  affairs  of  the  co- 
parcenery  must  be  by  a  sale  and  realization  of  all  the 
assets — Cook  v.  CoUingridge  (Jacob,  607);  Sugden, 
Vendor  &  Pur.   287,   14th  edit.     Now,  the  most 
important  portion  of  the  assets  of  a  partnership  maj 
be  (if  the  house  is  a  thriving  one)  the  good  will,  by 
which  is  "meant  the  value  of  the  chance  that  the  cus- 
tomers of  partners  retiring  altogether  will  deal  with 
those  who  purchase  from  such  retiring  partners  and 
succeed  to  their  establishment.     A  good  will  of  that 
nature  cannot  be  valued  on   the  same  principle  as 
where  the  persons  retiring,  but  not  retiring  altogether 
from  trade,  have  also  a  chance— and  a  great  chance} 
—of  carrying  the  old  customers  into  their  establish- 
ment. ....    And  though  the  value  of  that  chance 
cannot  be  the  subject  of  estimate,  it  was  going  too  far 
to  hold  that  that  chance  is  to  be  treated  as  of  no  specula- 
tive value,  or  of  no  value  at  all,  to  be  regarded  in  the 
sale."  Those  are  the  words  reported,  though  not  on* 
til  1861,  in  the  form  of  the  decree  in  the  above 
cited  case  (which  was   decided  in  1825)  of  Cook 
v.  CoUingridge  (27  Beav.  456).     See  also  Churton 
v.  Douglas  (John.   174).     Beyond  a  doubt,   then, 
John  Walsh  M'Master  would  have  taken   without 
any  purchase  that  chance  which  Lord  Eldon  ao  es- 
teemed in  this  last  mentioned  case.     But  let  us  push 
this  case  further.     Suppose  one  of  the  partners  died 
during  the  time  the  partnership  lasted,  the  good  will 
would  not  even  then  survive  to  the  remaining  part- 
ners, but  would  belong  to  the  estate  of  the  deceased-— 
Smith  v.  Everett  (27  Beav.  446).      The  marginal 
note  in  that  case  is  as  follows:—."  Under  the  7  &  8 
Vict,  c  32  the  right  of  country  banks  to  issue  notes 
belong  beneficially,. on  the  death  of  a  partner,  to  the 
surviving  partner.    The  good  will  in  a  partnership 
does  not  survive  beneficially  to  the  others;  when  it 
has  any  value,  a  due  proportion  belongs  to  the  estate 
of  the  deceased."— Co.  Lit,  182  a,  sec.  282.    No 
doubt,  the  good  will  is  clothed  with  uncertainty; 
that,  however,  may  be  made  the  subject  of  a  valua- 
tion—Jackson  v.  Jackson  (1  Smale  &  Giff.  184).   Not 
alone,  then,  the  good  will  may  be  the  most  valuable 
part  of  the  concerns,  but  so  also  may  be  the  trade- 
marks; and  trade-marks  are,  beyond  a  doubt,  become  the 
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i  of  the  company;  per  Tamer,  C.J.— Bury  r. Bed- 
ford (32  L.J.  Ch.  20  iy  33  L.J.  Oh.  204,465). 

Next,  the  name  of  the  partnership  became  the 
aisets  of  the  company  also.  [The  Lord  Chan- 
cellor— How  can  yon  sell  the  name  of  a  com- 
pany. I  don't  see  how  the  name  of  a  company  can 
be  sold?]  The  name  is  included  in  the  good  will. 
Page  Wood,  V.  C,  in  his  judgment  in  Churton  v. 
Douglas  (Johns.  Cas.  in  Ch.  189)  says,  "  The  word 
•  firm  '  is  derived  from  an  Italian  word  which  means 
signature;  and  it  is  as  much  the  name  of  the  house 
of  business  as  John  Nokes  or  Thomas  Styles  is  the 
the  name  of  an  individual.  The  name  of  a  firm  is  a 
very  important  part  of  the  good  will  of  the  business 
carried  on  by  the  firm."  The  next  branch  of  this  ar- 
gument is  conversant  with  that  portion  of  the  prayer 
which  prayed  for  an  injunction  from  "  using  any  of 
the  names  or  trade- marks  of  the  said  partnership,  in- 
dicating that  they  or  any  of  them,  aloue  or  with  any 
other  person  or  any  other  person  or  persons,  are  the 
successor*  of  the  firm  of  Dunbar,  M'Master  8t  Co.,  or 
either  of  them/9  It  is  well  settled  that  if  one  part- 
ner survives  the  other  (a  case  much  stronger  than  the 
one  now  under  consideration),  he  has  not  the  right  to 
the  good  will  and  trade- marks;  and  in  the  case  of  all 
the  partners  surviving  the  determination  of  the  part- 
nership, none  of  them  has  a  right  to  hold  themselves 
out  as  successors  or  representatives  of  the  old  firm,  or 
as  continuing  the  original  business.  Some  doubt 
existed  upon  this  subject,  but  in  the  case  referred 
to,  Hall  v.  Burrows  (3  N.  R.  259,  s.  c. ;  33  L.  J. 
ST.  s.  204;  10  Jur.  n.  s.  55),  before  Lord  Westbury, 
on  appeal  from  the  Master  of  the  Rolls,  it  was  decided 
that  in  estimating  the  share  of  the  deceased  partner, 
the  good  will  of  the  business  ought  to  be  taken  into 
account  in  the  case.  [The  Lord  Chancellor  inquired 
whether  these  trade-marks  were  not  used  by  M'Mas- 
ter before  the  formation  of  the  partnership  in  1858?} 
Yes;  these  trade-marks  did  exist  previous  to  1858; 
but  the  case  already  cited — Bury  v.  Bedford  (33  L. 
J.  Ch.  n.  e.  465)— decides  that  trade-marks  will  be 
deemed,  in  absence  oj  any  agreement  to  the  contrary — 
and  there  was  no  agreement  here — to  form  part  of  the 
partnership  assets,  though  they  may  have  been  ac- 
quired by  one  of  the  members  of  the  firm  previous  to 
the  formation  of  the  partnership. 

Now,  as  to  carrying  on  business  in  the  name  of  the 
late  firm,  and  as  "  William  Spotter)  &  Co.,  Successors 
to  Dunbar,  Dickson,  &  Co.,"  if  William  Spotten  &  Co. 
are  allowed  to  go  on  even  for  a  short  time  holding  them- 
selves out  as  successors  to  Dunbar,  Dickson,  &  Co., 
and  transferees  of  the  old  firm,  the  old  name  and 
good-will  will  be  rendered  utterly  worthless  by  this,  as 

we  contend,  illegal  assumption Churton  v.  Douglas 

(Johns.  Cas.  in  Chan.  189),  where  the  using  of  the 
expression  "  successor v  was  held  to  be  illegal  It 
is  plain,  unless  there  be  something  in  the  partnership 
deed  to  give  a  right  to  some  of  the  partners  to  repre- 
sent the  old  firm,  Mr.  Spotten  can  have  no  possible 
claim  to  represent  it,  whatever  the  rights  of  M'Mas- 
ter may  be.  The  injunction  we  now  seek  is  not  con- 
fined to  the  use  of  this  name  on  the  Belfast  property; 
but  this  illegal  presumption  prevails,  wherever  M'Mas- 
ter has  his  now  correspondents  in  the  whole  world,  at 
least  wherever  the  use  of  linen  is  known.    If  Mr. 


Spotten  be  at  liberty  to  hold  himself  in  Paris,  Mos- 
cow, New  York,  Rome,  China,  Australia,  <fcc,  as  the 
successor  of  Dunbar,  Dickson,  &  Co.  what  will  be  the 
value  of  the  good-will  afterwards  when  it  comes 
to  be  sold?— Johnson  vMIelleley  (5N.R.  4;  s.c. 
on  appeal,  5;  N.  R.  211;  Turner  v.  Major  (3 
Giff.  443).  All  the  authorities  amount  to  this:  that 
pending  the  winding-up  of  the  business  the  Court 
will  restrain  any  of  the  former  partners  from  the  use 
of  the  partnership  name,  or  from  holding  themselves 
out  as  successors  to  the  old  firm,  or,  as  in  the  last- 
cited  case,  from  using  the  old  buildings  for  the  pur- 
poses of  the  trade.  The  question  next  arises — is  there 
anything  in  the  frame  of  this  partnership  deed  to  alter 
the  right  of  the  parties  from  what  they  would  otherwise 
have  been?  Turning  to  the  clause  which  refers  to 
the  proceedings  nnder  the  winding-up  of  the  partner- 
ship in  the  event  of  its  dissolution  (and  this  word  is 
important,  and  is  the  word  used  in  the  notices  served), 
we  find  provisions  for  the  valuation  of  the  partner- 
ship assets  upon  a  certain  state  of  facts;  but 
those  are  confined  to  the  case  of  M'Master  and  others 
of  the  partnership  continuing  in  partnership  after  the 
expiration  of  eight  years.  Then  comes  the  case  which 
has  happened — "  In  case  all  the  said  parties  hereto 
shall  have  served  such  twelve  months'  notice  of  dis- 
solving the  said  partnership,  so  that  the  said  John  W. 
M'Master  shall  at  the  expiration  of  the  term  of  eight 
years  have  the  said  mills,  buildings,  machinery,  and 
premises  upon  his  hands,  then  and  in  such  case  the  said 
retiring  partner  or  representative  of  such  deceased  part- 
ner or  partners,  84  the  case  may  be,  shall  be  paid  the 
value  of  their  respective  share  or  shares  in  the  said 
stock  and  capital  of  said  partnership  by  the  pro- 
missory notes  of  the  said  J.  W.  M'Master,"  &c.f 
as  in  the  case  of  some  of  said  parties  retiring, 
and  some  of  them  so  continuing  to  be  partners  of 
the  said  J.  W.  M'Master;  but  the  only  clause  which 
provides  for  valuing,  and  the  mode  of  valuation,  is 
that  which  refers  to  the  event  of  the  partnership  being 
continued  by  Mr.  M'Master  and  some  of  the  other 
partners.  This  deed  leaves  them  without  any  ex- 
press provision  for  the  mode  of  effecting  the  valuation 
in  the  present  case;  and  this  is  the  first  difficulty 
with  which  the  opposite  side  have  to  meet  when 
they  contend  that  Mr.  M'Master  is  entitled  to  keep 
the  trademarks  and  good  will  at  a  valuation ;  but 
supposing  you  could  import  from  the  preceding  para- 
graph the  mode  of  determining  the  value,  it  will  be 
observed  that  the  only  provision  is  that  the  shares 
shall  be  ascertained,  assuming,  as  the  foundation  of 
such  ascertainment,  the  value  of  the  partner's  share 
which  may  appear  on  the  face  of  the  books  to  have 
been  ascertained  at  the  time  last  or  previous  stock- 
taking and  settlement  of  the  partnership  accounts.  It 
is  not  said  that  the  partnership  share  is  to  be  "  the 
amount  assertained  on  the  books  at  last  stock-taking," 
that  is— only  to  be  taken  as  the  foundation  upon 
which  a  superstructure  is  to  be  raised;  but  upon  the 
books  no  mention  is  found  of  the  trade-marks  or 
good  will,  which  are,  undoubtedly,  part  of  the  partner- 
ship assets;  and,  besides,  a  large  amount  of  goods 
have  been  manufactured  since  the  last  stock-taking, 
the  value  of  which  must  be  taken  into  account  in  es- 
timating the  shares  of  the  partners  on  the  dissolution. 
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In  this  ease,  therefore,  As  there  is  no  mode  pointed 
ont  by  the  deed  to  ascertain  the  t alue  of  these  shares 
the  Court  will  (as  it  always  does  cxeept  in  very  ex- 
ceptional cases)  submit  the  property  to  public  auction ; 
irhere  there  is  no  perfect  mode  of  currying  out  a  con- 
tract by  means  of  valuation  the  Court  will  not  enforce 
it.  This  is  a  common  doctrine  to  be  met  with  chiefly 
In  cases  of  specific  performance  as  in  the  eases  of 
Cooth  v.  Jackson  (6  Ves.  12);  Milnee  v.  Oery  (14 
Ves.  400);  Blundett  v.  Breitargh  (17  Ves.  232); 
Cooke*.  Collingridge  (Jacob,  607);  the  decree  of 
which  is  set  out  in  the  report  of  Smith  v.  Everett  (27 
Beav.  446)  has  a  dose  analogy  to  this  case.  If,  then, 
this  is  a  casus  omissus  in  the  deed  to  which  Mr.M'Mas- 
ter  was  a  party  as  well  as  the  others,  he  can  be  on  no 
higher  footing  than  they  are.  The  valuation,  then,  Of 
this  portion  of  the  partnership  assets  is  incapable  of 
being  carried  out  in  any  way  but  by  a  sale. 

Ike  Attorney-General  (Lawson),  Brewster,  Q.C., 
Warren,  Q.C.,  John  Edward  Walsh,  Q.O.,  and 
F.  White,  for  respondents,  Messrs.  M'Master  and 
Spotten. — The  first  case  of  importance  in  the  consi 
deration  of  this  Subject  relied  upon  on  the  other 
side,  is  Cooke  v.  Collingridge  (Jacob,  607).  The 
whole  of  the  argument  on  the  other  side  appears 
to  go  on  this,  that  there  is  no  way  in  which  the  part- 
nership can  be  wound  up  except  by  a  sale.  Now, 
our  view  of  the  law  is,  that  nothing  will  induce  the 
Court  to  decree  a  sale  if  any  other  mode  of  bringing 
about  a  proper  division  of  the  assets  can  be  found. 
Now,  the  case  referred  to  was  not  a  case  on  part- 
nership at  all,  properly  speaking.  -It  went  upon  this, 
that  the  person  who  sold  was  an  executor  as  well  as 
a  partner,  and  if  it  had  been  a  case  of  a  different  kind 
Lord  Eldon  would  never  have  thought  of  ordering  a 
sale.  This  case,  and  also  Smith  v.  Everett  (27  Beav. 
446),  show  that  the  sale  of  the  good-will  cannot  pre- 
vent a  partner  from  carrying  on  the  yery  same  trade 
after  the  dissolution  of  the  partnership.  The  parties, 
however,  are  bound  by  whatever  stipulations  they 
have  made  in  the  partnership  deed.  In  Wade  v. 
Jenkins  (2  Gifford,  509),  where  the  articles  provided 
that  the  good-will  should  be  valued  at  £5,000,  a 
party  was  declared  bound  to  pay  that  sum  for  it  under 
the  terms  of  the  deed.  As  to  the  account  as  settled 
on  the  last  stock-taking  day  being  binding,  Coventry 
▼.  Barclay  (2  New  Rep.  375 ;  33  Beav.  1)  is  an 
authority  in  point 

Now,  as  to  the  trade-marks,  Rail  v.  Burrows 
(1  New  Reports,  543),  as  decided  by  the  Mas- 
ter of  the  Rolls,  was  not  reversed  in  reality  on 
appeal  (3  New  Rep.  259).  The  decree  only  was 
varied  in  form.  In  that  case  the  surviving  partner 
had  the  freehold  in  the  works,  as  Mr.  M'Master  has 
here,  and  the  two  questions  reserved  by  the  Master  of 
the  Rolls  were,  whether  the  trade-marks  were  to  be 
sold  with  the  works,  and  whether  the  surviving  part- 
ner could  be  restrained  from  nsing  the  trade -mark, 
and  the  Master  of  the  Rolls  held  that  under  the  cir- 
cumstances the  Court  could  not  interfere  with  the 
surviving  partner's  use  of  the  trade-mark,  or  give  a 
right  to  use  it  to  another  person.  In  Johnson  v. 
HeUdey  (5  New  Reports,  4  &  21 1)  it  was  held  that 
the  snryfvtng  partner  was  entitled  to  have  inserted  in 
an  advertisement  of  a  sale  of  the  partnership  business 


a  statement  that  the  persons  formerly  interested  hi 
the  business  might  still  carry  on  the  same  trade.  Ife 
The  Leather  Cloth  Company  v.  The  American  Lea* 
ther  Chth  Company  (6  New  Reports,  209)  it  b 
Shewn  that  although  there  is  a  property  in  trade* 
marks,  it  k  a  property  that  may  ndt  be  always 
capable  of  assignment;  vid.  the  judgment  of  Lord 
Cranworih  and  Lord  Ktngsdown  in  that  case.  Bat 
it  H  plain  that  upon  the  true  construction  of  the 
clauses  of  the  partnership  deed,  they  exclude  the  idea 
ef  sale,  and  therefore  as  much  as  declare  in  exprese 
terms  that  no  sale  shall  take  place.  It  is  contended 
by  the  petitioner  that  the  deed  of  partnership  does 
not  provide  for  the  case  that  has  arisen ;  however  H  hi 
manifest  that  it  excludes  the  idea  of  a  sale  in  any 
event,  and  therefore,  as  if  in  So  many  terms,  it  dV 
dares  that  the  principle  of  valuation  Shall  be  applied 
to  the  partnership  assets.  The  language  of  the  deed 
shows  that  Mr.  M'Master  is  to  be  regarded  as  the 
sole  surviving  or  continuing  partner,  and  that  the  re* 
tiring  partners  are  entitled  to  nothing  but  promissory 
notes  collaterally  secured  by  judgment  mortgages  for 
their  shares  of  the  partnership  stock — nothing  points 
to  a  sale  of  the  good-will.  If  that  were  to  be  the 
case  it  would  be  impossible  for  Mr.  M 'Master  to  con- 
tinue the  business  in  the  manner  that  is  plainly  con* 
tempiated.  He  has  a  right  to  the  use  of  the  whole 
partnership  property,  subject  to  the  obligation  of 
compensating  the  other  partners  for  the  value  of  their 
shares  and  the  good- will  and  trade- marks;  being  a 
portion  of  the  partnership  assets,  he  has  as  much 
right  to  use  them  as  any  loom  in  the  factory  at  Gilford, 
or  any  bale  of  flax ;  and  if  he  is  entitled  to  use  them, 
the  injunction  must  be  refused. 

May  28. — The  Lord  Chancellor. — It  is  very 
difficult  to  know  what  are  the  principles  in  this  case, 
because  the  points  have  been  so  varied,  and  have 
gone  so  wide  of  the  real  question,  a  question  that 
ought  never  to  have  been  raised,  considering  the  mag- 
nitude of  this  property.  This  cause  petition  has  been 
filed  upon  an  assumption  which  is  a  bold  one,  I  con- 
fess, and  that  is,  that  notwithstanding  the  obligations 
of  this  deed,  which  was  from  beginning  to  end  one  of  a 
simple  partnership,  dissoluble  after  the  lapse  of  a  certain 
time,  and  to  be  wound  up  in  the  ordinary  and  general 
way,  yet  these  stipulations  in  the  deed  about  the  pur- 
chase are  of  no  consequence.  The  petition  states  that 
"  whilst  making  certain  provisions  in  the  case  of  the 
death  of  any  partner  or  partners  within  the  said  term  of 
eight  years  (which  event  has  not  happened)  it  was  at 
the  same  time  thereby  further  agreed  that  as  between 
such  of  tho  parties  thereto  as  should  be  living  at  the 
end  of  the  said  term  of  eight  years,  the  said' partner- 
ship should  still  continue  for  one  year  more,  unless 
any  of  the  said  partners  should  have  given  notice  in 
writing  to  the  other  surviving  partners  twelve  calendar 
months  next  before  the  expiration  of  the  said  term  of 
eight  years  of  his  intention  to  dissolve  and  terminate 
said  partnership  at  the  expiration  of  the  said  term  of 
eight  years,  and  again,  in  effect  that  upon  the  disso- 
lution of  the  said  partnership  at  the  expiration  of  such 
twelve  months'  notice  the  general  account  of  the  said 
partnership  should  be  duly  taken  and  made  up,  and 
the  shares  in  the  capital,  and  stock  in  the  said  part- 
nership of  all  the  partners  should  be  ascertained  and 
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valued,  and  in  the  said  dead  were  also  inserted  cer- 
tain provisions  as  to  the  payment  of  the  value  of  such 
•hares,  and  as  to  the  payment  of  the  debts  and  liabi- 
lities of  the  partnership  and  other  matters,  bat  which 
provisions  being,  in  the  events  which  happened,  inap- 
plicable, yonr  petitioner  deems  it  unnecessary  to  set 
forth,  for  jour  petitioner  shows  that  by  the  said  deed 
no  valuators  were  appointed,  nor  was  any  mode  of 
valuation  thereby  prescribed  for  ascertaining  the  value 
of  the  said  shares  in  case  (as  has  happened)  the  said 
partners  should  sufferin  respect  thereof."  The  peti- 
tion says  there  was  no  valuator  appointed — nothing 
was  said  beforehand  about  the  valuation  being  made 
of  anything,  and  therefore  it  is  urged  that  no  valuator 
being  appointed,  no  valuation  is  to  be  taken.  The 
cause  petition  goes  on  in  that  way,  taking  everything 
for  granted  and  jumping  to  the  conclusion  that  this 
was  an  ordinary  partnership,  and  praying  that  the 
good  will  should  be  considered  part  and  parcel  of  it, 
and  for  an  injunction  to  restrain  the  respondent  from 
using  the  name,  or  dealing  with  the  trade  marks  of 
the  company.  The  petition  certainly  now  appears  to 
have  been  framed  so  as  to  embarrass  the  Court  ex- 
ceedingly, and  would  have  embarrassed  it  further  if  I 
had  dealt  with  it  at  first,  and  made  an  injunction  upon 
that  petition  to  stop  the  use  of  these  names  and  maiks, 
and  everything  as  in  a  common  case.  I  saw,  when  I 
read  the  petition,  that  that  was  too  serious  a  matter 
to  deal  with,  and  accordingly  the  case  came  before 
the  Master  of  the  Rolls,  who  also  found  a  difficulty  of 
dealing  with  it.  The  case  now  comes  on  on  that 
cause  petition  as  if  the  matter  was  one  of  simple  part- 
nership. The  answer  has  disclosed  [a  variety  of  cir- 
cumstances, and  opened  up  the  particulars  of  the  deed, 
and  the  question  now  discussed  is  whether  the  petition 
is  rightly  framed,  and  whether  the  .particular  clauses 
of  the  deed  should  bear  the  construction  put  upon 
them  by  the  respondent.  The  original  petition  has 
been  passed  by  in  almost  the  whole  of  the  arguments 
on  both  sides.  I  have  not  a  simple  case  of  partner- 
ship before  me — the  nature  of  the  partnership  is  to 
be  seen  from  the  deed,  and  in  order  to  understand 
what  the  rights  of  the  parties  are,  it  is  essential  that 
every  word  of  this  deed  should  be  considered,  and  the 
construction  which  it  bears  is,  that  if  Mr.  M 'Master 
takes  this  property,  and  he  claims  the  right  to  take  it, 
the  good  will  and  trade  marks  go  with  it,  and  he  is 
obliged  to  allow  compensation  to  the  petitioner  in  re- 
spect of  them.  He  has  obtained,  by  the  particular 
clauses  of  this  deed,  a  certain  locus  standi  in  regard 
to  purchasing  all  this  property.  It  is  contended  that 
the  events  have  not  happened  which  would  allow  Mr. 
M 'Master  to  deal  with  this  as  a  matter  of  purchase, 
but  on  opening  the  case,  and  looking  at  the  clauses  of 
the  deed,  it  is  impossible  to  maintain  that  argument, 
and  in  truth  it  was  not  so  argued.  The  case  comes 
round  to  this,  that  by  this  deed  Mr.  M'Master — for 
what  reason  I  cannot  very  well  conjecture — was  to  in- 
herit, so  to  speak,  the  possession  of  these  mills.  It  was 
to  him  a  matter  of  vast  importance  to  become  the  pur- 
chaser of  the  firm  again  while  to  the  other  parties  it  was 
of  no  consequence  at  all.  They  were  to  get  pecuniary 
compensation.  The  deed  was  not,frameo!  with  a  view 
to  give  them  any  particular  equities.  They  were  dealt 
with  as  persons  wanting  to  make  money  for  a  certain 


number  of  years,  hut  nothing  further,  as  traders,  but 
Mr  M'Master's  condition  is  regarded  from  beginning 
to  end,  and  in  the  most  important  ways  that  could  be 
imagined.  There  is  a  contract  made  with  him  that 
he  must  purchase  this  property,  and  that  he  must  pay 
for  it,  and  if  the  good  will  and  trade- marks  form  part 
of  that  property,  he  must  purchase  that  as  well,  be- 
cause to  say  that  he  must  purchase  and  pay  for  things 
to  be  taken  from  him,  would  be  to  support  a  most 
illegal  and  monstrous  piece  of  injustice.  These  trade 
marks  and  other  things  are  embodied  in  the  partner- 
ship as  long  as  it  lasts,  and  so  long  as  it  continues, 
Mr.  M'Master  has  the  right  to  use  them.  Now,  the 
question  is  this,  What  is  he  to  pay  for  these  things? 
He  is  bound  to  pay  them — they  receive  his  bills,  and 
they  are  to  be  secured  in  every  way.  He  is  to  in- 
demnify them  against  all  the  debts  of  the  partnership, 
all  the  liabilities,  everything  in  point  of  fact  that  could 
result  from  their  having  carried  on  this  business. 
[His  Lordship  here  read  the  clauses  of  the  deed  which 
stated  that  "  they  the  said  parties  respectively  shall 
and  will,  as  from  the  first  day  of  April,  1858,  bo 
bound  to  the  others  of  them  in  co-partnership  toge- 
ther in  the  trades  and  business  of  linen  manufacturing, 
flax  spinning,  and  thread  manufacturing,  and  of  the 
bleaching  of  thread,  yarn,  and  brown  linen,  and  other 
fabrics,  whether  of  their  own  manufacture  or  other- 
wise, and  that  the  said  co-partnership  shall  be  deemed 
and  for  all  purposes  considered  to  have  commenced 
upon  the  said  first  day  of  April,  1858,  and  shall  con- 
tinue for  the  space  or  term  of  eight  years  thence  next 
ensuing.9']  The  deed  then  recites  that  the  capital 
stock  of  the  partnership  shall  be  £75,000,  and  it 
then  goes  on  to  show  the  proportions  to  be  con- 
tributed by  each  of  the  partners  to  the  said  co- 
partnership stock,  but  there  is  no  declaration,  no- 
thing whatever  said,  about  any  other  property,  good, 
bad,  or  indifferent,  being  part  of  this  property  except 
that  £75,000.  There  is  nothing  said  about  good- 
will, trade-marks,  or  name,  and  therefore  nothing  can 
be  inferred  from  the  deed.  The  deed  showed  what 
was  the  partnership  stock  of  the  firm,  and  the  build- 
ings erected  or  to  be  erected  which  were  to  be  used 
and  enjoyed  by  the  firm.  The  rest  of  the  deed  is  not 
very  material  in  this  respect,  but  it  recites  that  the 
co-partnership  stock  shall  be  applied  solely  for  the  said 
joint  trade  and  business,  but  that  eaoh  of  the  said  parties 
shall  have  an  estate  and  interest  as  tenant  in  common, 
and  not  as  joint  tenant  in  the  said  capital,  to  the  ex- 
tent, and  in  proportion  to  the  sum  by  him  brought  in, 
and  that  the  profits  and  losses  of  said  partnership  bu- 
siness shall  be  paid  to  or  borne  by  each  of  the  said 
parties  in  proportion  to  his  said  share  of  the  capital 
so  by  him  agreed  to  be  invested  therein,  that  is  to 
say,  the  said  John  Walsh  M'Master  18  parts;  the 
said  James  Dickson  1 1,  and  the  said  Benjamin  Dick- 
son 11  parts;  said  William  Spotten  5  parts,  and 
William  Robert  Masaroon  5  parts,  and  that  for  the  pur- 
pose of  dividing  the  profits  and  distributing  the  losses 
the  said  several  contributions  shall  be  considered  as 
actually  paid  up  by  said  several  parties.  The  deed 
also  recites  that  the  lands,  tenements,  buildings,  and 
machinery  so  as  aforesaid  the  exclusive  property  of 
the  said  John  Walsh  M<Master  shall  still  remain  and 
continue  to  be  his  sole  property,  bat  to  be  subject  to 
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the  use  and  enjoyment  thereof  for  all  partnership  par- 
poses  by  the  said  co-partnership,  for  which  use  and 
enjoyment  the  said  John  M'Master  was  to  be  compen- 
sated in  manner  therein  mentioned.  The  deed  also 
contains  a  clause  in  reference  to  insuring  the  premises 
against  fire,  and  then  we  come  to  a  material  part  of 
the  deed  as  to  the  taking  of  the  annual  account  on  the 
31st  March  in  each  year.  That  clause  recites  "  that 
on  the  31st  day  of  March  in  every  year,  or  within 
one  calendar  month  next  thereafter,  a  general  account 
in  writing  shall  be  made  of  the  stock  and  effects  of 
the  said  co-partnership,  and  a  balance  sheet  shall  be 
struck  at  foot  of  the  same  account  in  order  to  ascer- 
tain and  intelligibly  exhibit  the  true  state  thereof, 
and  for  the  purpose  of  making  and  completing  such 
yearly  account,  all  the  stock  in  trade,  goods,  chattels, 
and  effects  of  said  partnership,  shall  be  estimated  and 
truly  valued  according  to  the  then  proper  market 
value  thereof,  and  also  all  the  debts  due  to  the 
said  co- partnership  at  the  time  of  said  account, 
that  is,  on  the  31st  day  of  March  in  that  year, 
ahall  be  included  in  the  said  account  at  such 
value  as  the  said  partners  or  the  majority  of  them, 
shall  put  upon  said  debts,  makiug  due  allowance 
for  bad  and  doubtful  debts,  and  which  account  shall 
be  fairly  transcribed  into  and  eutered  in  the  proper 
book  to  be  kept  for  that  purpose,  and  a  true  and  full 
duplicate  of  such  balance-sheet  shall  also  be  furnished 
to  and  shall  be  retained  by  each  of  said  partners, 
and  upon  the  said  yearly  accounts  being  approved  of 
and  signed  by  the  said  partners  respectively,  the  same 
shall  be  binding  and  conclusive  upon  all  parties  inter- 
ested therein,  and  shall  not  be  again  opened  or  ques- 
tioned unless  some  error  to  the  amount  at  least  of 
£100  shall  be  discovered  therein  within  the  space  of 
one  calendar  month  after  the  same  shall  be  so  furnished 
to  said  parties  respectively,  and  shall  be  then  open  to 
investigation,  so  far  only  as  may  be  necessary  for 
rectifying  such  error.  That  upon  each  settlement  of 
the  said  yearly  accounts,  the  clear  profits  of  the  joint 
trade  shall  be  divided  amongst  the  said  partners  in 
the  proportions  aforesaid,  and  shall  be  paid  or  credited 
to  them  respectively."  Now,  here  there  is  nothing 
whatever  said  about  good  will  or  trade  marks.  The 
accouuts  are  to  be  conclusive,  and  are  to  be  taken 
from  year  to  year.  They  are  binding  according  to 
this  deed,  and,  if  that  is  to  be  so,  good  will  is  entirely 
excluded  from  these  accounts.  The  whole  structure 
of  the  deed  amounts  to  this,  that  if  Mr.  M'Master 
should  happen  to  bo  the  sole  surviving  or  continuing 
partners,  or  that  other  surviving  partners  wished  to 
join  him  in  the  partnership,  he  should  pay  for  the 
shares  of  the  deceased  partners  iu  the  whole  concern, 
and  this  account  excluded  every  thing  about  good  will, 
name,  or  trade  mark,  and  Mr.  M'Master  and  his  firm 
were,  to  carry  on  the  business  in  the  mercantile  world 
as  before.  If  Mr.  M'Master  should  take  this  property 
at  air,  he  should  take  it  in  its  integrity.  They  say 
that  he  must  pay  for  them  if  he  is  to  get  them.  They 
say  that  this  should  be  a  partnership  without  any 
reference  to  these  provisions.  Now,  it  comes  to  this 
— What  was  he  to  pay?  I  cannot  discover  any 
ground  for  saying  that  I  can  add  a  halfpenny  to  these 
sums  of  money  in  respect  of  this  good  will.  Suppose 
chat  he  had  to  pay  £10,000  for  these  things,  was  he 


to  be  also  asked  to  pay  for  a  matter  not  mentioned 
in  the  deed?  Now,  looking  at  the  terms  of  this  deed, 
it  is  beyond  the  power  of  this  Court  to  say  what  is 
the  value  of  the  shares  in  this  concern.  It  is  a  curious 
thing  enough  that  there  are  two  clauses  in  this  deed 
ascertaining  the  value  of  the  shares.  One  of  them  is 
worded  generally.  If  there  is  any  meaning  in  words* . 
Mr.  M'Master  is  to  pay  for  the  value  of  the  shares  in 
the  stock  and  capital  mentioned  before  at  £7,500, 
and  the  shares  in  the  partnership  assets.  I  am  not 
quite  sure  about  the  argument  as  to  the  value  of  the 
stock  and  shares,  but  what  he  is  to  pay  for  them  is 
to  be  duly  and  correctly  ascertained.  The  shares  in 
the  partnership  are  to  be  ascertained  and  valued. 
The  words,  "  value  of  the  shares  "  may  mean  more  or 
less.  It  might  or  might  not  mean  what  they  wonld 
bring  in  the  open  market,  but  we  all  know  that  these 
things  do  not  sell,  or  at  least  never  bring  the  value 
which  they  really  have  if  they  continue  to  be  dealt 
with.  Now  as  to  the  value  of  this  property  in  the 
abstract.  What  is  the  meaning  of  the  words  iu  re- 
ference to  the  value  of  the  shares  which  tho  deed  says 
may  be  ascertained  at  the  last  and  previous  stock- 
taking. That  throws  us  back  upon  these  accounts. 
They  have  been  taken,  and  the  real  difficulty  in  the 
case  is  to  see  how  that  is  to  be  got  at.  It  is  said 
that  the  valuation  cannot  take  place,  and  that  this 
Court  has  no  machinery  for  the  purpose.  Is  it  to  be 
said  that  in  a  partnership  contract  the  retiring  part- 
ners' interest  in  the  concern  cannot  be  ascertained  in 
this  Court.  That  would  be  a  most  mischievous 
decision.  There  can  be  no  more  difficulty  about 
taking  a  valuation  of  a  partnership  of  this  kind  than 
there  is  about  taking  the  accounts  of  the  partnership. 
The  value  of  goods  and  chattels  can  be  very  easily 
ascertained.  Mr.  Law  says  that  such  a  thing  cannot 
be  done,  but  has  he  shown  any  ground  to  nullify  the 
clauses  of  the  deed  just  as  if  they  had  no  existence? 
These  clauses  are  the  commonest  things  in  the  world, 
and  are  they  to  be  thrown  overboard  if  one  party  does 
not  agree  to  matters  being  carried  out  in  pursuance  of 
them?  It  strikes  me  that  this  Court  can  ascertain 
what  is  to  be  the  basis  of  this  purchase,  if  the 
petitioner  will  not  consent,  I  don't  know  that  I  can 
give  any  relief  at  all  in  this  suit.  As  regards  these 
trade  marks,  they  are  very  much  mixed  up  with  the 
locality  of  the  place,  and  what  use  they  would  be  to 
any  body  buying  them  I  cannot  see.  Mr.  M'Master 
thinks  he  bought  them,  and  he  comes  here  as  the 
owner  of  them,  dealing  with  them  as  the  purchaser* 
as  he  undoubtedly  is.  It  is  impossible  to  say  that 
au  injunction  can  be  granted  against  him.  He  stands 
now  as  the  purchaser  of  them  by  deed.  My  impression 
is,  that  I  have  power  to  enforce  the  clauses  iu  this 
deed  which  determine  the  price  to  be  paid.  I  would 
hold  that  the  thing  which  Mr.  MlM aster  purchased 
includes  the  good  will,  which  is  represented  by  the 
trade  marks  and  name.  He  cannot  use  the  name  of 
the  Messrs.  Dickson.  As  to  the  valuation  of  the 
stock  and  effects,  if  the  parties  will  not  agree,  the  case 
must  be  discussed  over  again.  My  impression  is,  that 
there  can  be  no  difficulty  in  ascertaining  the  value 
through  the  master  of  this  Court,  and  that,  upon  the 
whole  of  the  case,  this  good  will  and  property  will 
pass  to  Mr.  M'Master  in  the  way  he  claims,  and  that 
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they  are  to  be  paid  for  by  valuation  founded  on  the 
basis  of  the  accounts.  The  view  I  take  of  the  matter 
is,  that  Mr.  M'Master  offers  a  fair  bargain.  He  offers 
to  the  petitioner  the  capital  stock  as  it  stands  on  the 
books,  meaning  thereby  the  money  value  of  it,  and  he 
says,  I  will  pay  you  that  down  at  once.  I  think  the 
offer  a  fair  one,  and  I  will  now  leave  the  parties  to 
consider  how  they  will  act  A  great  deal  of  argument 
as  to  good- will  was  used  to  show  how  good  will  as 
part  of  partnership  assets  had  to  be  treated;  but  in 
the  present  case  the  question  was,  whether  assuming 
it  to  be  assets  of  the  partnership,  the  parties  had  not 
by  the  deed  regulated  the  terms  on  which  it  was  to  be 
paid  for.  I  am  of  opinion  that  by  the  deed  Mr.  M'Mas- 
ter  is  entitled  to  the  good  will  and  trade-marks,  pay- 
ing for  them  by  the  purchase-money  which  he  is  to 
pay  under  that  deed;  but  then  comes  the  question 
what  is  he  to  pay,  in  other  words,  is  he  to  pay  for 
them  on  a  separate  valuation  of  them,  or  does  he  get 
them,  as  continuing  partner  under  the  deed,  on  simple 
payment  of  the  money,  which  by  the  terms  of  the  deed 
he  was  to  pay  on  the  retirement  of  the  parties. 

After  going  through  the  facts,  his  Lordship  stated 
that  in  his  opinion  Mr.  M4Master  was  entitled  to  re- 
main continuing  partner,  and  as  such  entitled  to  the 
good-will  and  trade-marks,  on  payment  to  the  outgo- 
ing partners  of  the  amount  of  their  shares,  as  provided 
by  the  partnership  deed,  and  that  therefore  the  good 
will  and  trade-marks  should  go  to  him  withont  being 
the  subject  of  any  positive  or  separate  valuation. 

Brewster,  Q.C — My  learned  friends  suggest  that 
your  lordship  should  refer  the  matter  to  the  Master, 
declaring  that  the  petitioner  is  not  entitled  to  the 
trade  marks  and  good  will,  and  that  the  enquiry 
should  not  be  proceeded  with  till  we  ascertain  whether 
they  will  agree. 

The  Lobd  Chakcellob. — Very  well.  They  shall 
ascertain  the  basis  of  the  accounts. 

Chatterton,  Q.C. — The  parties  set  such  a  value 
on  the  good  will,  that  they  propose  to  bring  the 
matter  further.  In  that  case  it  might  be  as  well 
to  refer  the  matter  at  once  to  the  Master,  to  en- 
quire and  report,  of  course  not  taking  into  account 
the  good  will. 

The  Lord  Chancellor.-— I  will  do  so. 

Brewster,  Q.C. — Will  your  lordship  now  adjudi- 
cate on  the  question  of  costs? 

The  Lobd  Chancellor. — The  petitioner  must  pay 
all  costs  of  suit  down  to  the  present. 


Court  of  Common  tylcaz. 

Reported  by  J.  Field  Johnrtoa,  Xsq.,  B*rri»Ur-«ULaw. 
£CORAM  MONAHAK,  C.J.,  KBOOH,  AND  O'HAGAN,  JJ.] 

Mubpbt  v.  Neilson.— June  6. 

Setting  aside  defences. 

Injan  action  against  an  attorney  for  investing  the  mo- 

^neyqfhis  client  on  insufficient  security,  whereby  it 

was  lost,  the  defendant  pleaded,  with  others,  the 


following  defences: — 1.  fi  That  the  plaintiff  did  not 
retain  the  defendant  to  invest  any  money  on  good 
and  sufficient  security."  2.  "  2  hat  the  plaintiff  did 
not  retain  the  defendant  to  invest  or  lay  out  any 
sum  of  money  on  mortgage."  3.  "  That  before  the 
retainer  and  contract  alleged,  the  plaintiff  and  one 
W.  B.  informed  the  defendant  that  the  plaintiff  had 
agreed  to  lend  the  sum  oj  £500  to  the  said  W.  B., 
and  to  act  as  bookkeeper,  $c.  to  the  said  W.  B.  in 
consideration  of  receiving  eight  pounds  per  cent  per 
annum  upon  said  sum  of  £500,  and  a  salary  of 
£100  a  year,  and  the  said  W.  B.  has  agreed  to 
give  as  a  counter  security  for  said  sum  of  £500  the 
lease  of  certain  houses  in  Abbey-street,  and  that  the 
plaintiff  and  the  said  W.  B.  then  requested  the  de- 
fendant to  have  a  proper  deed  prepared  to  carry 
out  the  said  agreement,  and  that  accordingly  the 
defendant  did  cause  a  proper  deed  to  carry  out  said 
agreement  to  be  prepared  by  counsel,  and  that  the 
draft  oj  said  deed  was  afterwards  fully  explained 
by  the  defendant  to  the  plaintiff,  and  was  read  over 
and  approved  of  by  the  plaintiff,  and  was  after* 
wards  engrossed  and  executed  by  the  plaintiff  and 
the  said  W.  2?.,  and  was  acted  upon  by  the  plain- 
tiff and  the  raid  W.  B.,  and  that  the  said  deed 
was  prepared  and  executed  with  the  blanks  that 
now  appear  thereon  at  the  special  instance  and  re- 
quest of  the  plaintiff,  and  contrary  to  the  advice  of 
the  defendant  given  to  the  plaintiff.  That  the  said 
sum  of  £500  was  paid  by  the  plaintiff  to  the  said 
W.  B.  previously  to  the  execution  oj  the  said  deed, 
and  that  such  payment  was  made  without  the  know- 
ledge or  consent  of  the  defendant,  contrary  to  the 
advice  given  by  the  defendant  to  the  plaintiff  and 
that  save  as  aforesaid  the  defendant  did  not  enter 
into  any  contract  with  the  plaintiff  to  invest  any 
money  upon  any  security  whatever,  or  that  any  se- 
curity should  be  pt  ocured  by  the  defendant  for  the 
repayment  of  any  money,  or  that  any  conveyance  or 
grant  whatsoever  shouldbe  obtained  for  the  plaintiff?9 
The  plaintiff  having  applied  to  est  aside  these  de- 
fences, the  Court  refused  the  motion. 

The  first  count  of  the  summons  and  plaint  complained 
that  in  consideration  that  the  plaintiff  retained  the 
defendant  as  being  au  attorney  and  solicitor,  for  re- 
ward to  the  defendant  as  such  solicitor,  to  invest  cer- 
tain money  of  the  plaintiff  for  the  plaintiff  at  interest, 
upon  good  and  sufficient  security,  the  defendant  pro- 
mised the  plaintiff  he  would  invest  the  said  money 
for  the  plaintiff  at  interest,  upon  good  and  sufficient 
security,  yet  the  defendant  invested  the  said  money 
upon  bad  and  insufficient  security  whereby  it  became 
lost  to  the  plaintiff,  to  the  plaintiff's  damage  of  one 
thousand  pounds.  The  second  count  complained  that 
in  consideration  that  the  plaintiff  retained  the  defen- 
dant as  and  being  an  attorney  and  solicitor,  for  re- 
ward to  the  defendant  as  such  solicitor  to  invest  and 
lay  out  a  large  sum  of  money,  to  wit,  five  hundred 
pounds  on  mortgage  for  and  on  behalf  of  the  plaintiff, 
he  defendant  undertook  and  promised  the  plaintiff  to 
invest  said  money  upon  good  and  sufficient  security, 
and  to  use  due  and  proper  care  and  diligence  in  and 
about  ascertaining  that  a  good  and  sufficient  security 
should  be  procured  by  the  defendant  for  the  repay- 
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want  of  said  sum  and  interest  thereon;  and  that  a 
good  legal  and  binding  conveyance  or  graat  by  way 
of  mortgage  to  seoore  said  sum  and  interest  should 'be 
obtained  fox  the  pkdiitlff  by  said  defendant;  yet  the 
defendant,  not  regarding  bis  dnty  in  the  premises, 
bet  contriving  to  injure  and  deceive  the  plaintiff  in 
that   behalf,   did  invest  said  snm  of  five  hundred 
pounds-  upon  bad  and  insufficient  security,  and  did  not 
use  due  care  and  diligence  in  procuring  a-  good  and 
sufficient  security,  and  did  net  obtain  a  good,  legal, 
and  binding  conveyance  or  grant  by*  way  of  mortgage 
to  secure,  said  snm  and  interest,  whereby  it  became 
lost  to  the  plaintiff,  to  the  plaintiff's  damage  of  five 
hundred  pounds*     The  third  count  complained  that 
the  defendant,  before  and  at  the  time  of  the  malting 
of  the  promise  and   undertaking  of  the  defendant 
hereinafter  next  mentioned,  to  w4t»  on  the      day  of 
November,  1861,  proposed  to  the  plaintiff  that  he, 
tile  plaintiff,  should  lend  a  largo  anm  of  money,  to 
wit,  five-  hundred  pounds  at  interest  to  one  Walter 
Bonrke,  to  be  secured  on  certain  houses1  and  tene- 
ments situate  in  the  city  of  Dublin:     And  thereupon 
plaintiff*  at  the  request  of  the  defendant,  retained 
and  employed  defendant  as  the  attorney  of  and  for 
the  plaintiff  for  fees  and  reward  to  him  in  that  behalf 
to  use  doe  and  proper  care  in  ascertaining  the  title  of 
said  Walter  Bourke  to  the  said  houses  and  tenements, 
and  to  use  due  and  proper  care  and  diligence  that  the 
same  should  be  a  good  and  sufficient  security  for  the 
repayment  of  the  said  sum  of'  five  hundred  pounds 
and  interest.     And  in  consideration  of  the  premises 
the  defendant  then  promised  the  plaintiff  to  use  due 
and  proper  care  and  diligence  in  and  about  ascertain- 
ing the  title  of  the  said  Walter  Bourke  in  the  said 
houses  and  tenements,  and  to  take  due  and  proper 
•are  that  same  ahould  be agood  and  sufficient  secu- 
rity for  the  repayment  of  said  sum  of  five  hundred 
poundt  and  interest  and  to  obtain  a  binding  and  legal 
conveyance  of  said1  houses  and  tenements  upon  mak- 
ing said  proposed  loan,  and  by  way  of  security  for 
the  repayment  of  same:     Nevertheless,  the  said  de- 
fendant not  regarding  his1  duty  in  that  behalf,  nor  his 
said  promise  and  undertaking,  did  not  take  due  and 
proper  care  to  ascertain  the  title  of  the  said  Walter 
Bourke  in  the  said  houses  and  tenements,  nor  take 
due  and  proper  care*  that  the  same  should  be  a  good 
and  sufficient  security  for  the  repayment  of  said' sum 
and  interest,  nor  in  obtaining  a  binding  and  legal  con' 
veyanoe  of  said  houses  and  tenements.     And  the  said 
plaintiff  further  complained'  that  he,  confiding  in  the 
said  promise  and  undertaking  of  the  said  defendant, 
did'  in  fact  advance  *nd'  pay  tothe  said  Walter  Bourke 
the  said1  sum  of  five  hundred  pounds'  upon  the  secu- 
rity of  the  saidf  house*  and1  tenements;  and  he  has 
not  at  any  time  received  from  said  Waiver  Bourke  or 
any  other  person  the-  said  snm  of  five  hundred  pounds 
said  interest,  save  and  except  a  small  portion  thereof, 
t*  wit,  one  hundred  and  fifty  pounds.     Nevertheless, 
she  said  supposed*  title  of  the  said  Walter  Bourke  in 
the-  said  houses  and4  tenements'  wae  not  a  good  tirlet; 
and  the  supposed  title,  and  estate,  and'  interest  of  the 
said  Walter  Bourke  hi  the  said  houses  and  tenements 
are  not,  wet*  not,  and  will  not  beany  sufficient  secu- 
rity, or  at  all*  for  the-  repayment'  of  said  snm  of  five 
aondred1  pounds1  ami  interest;  nor  has  there*  been 


made  to  the  plaintiff  a  legal,  binding,  and  valid  grant 
of  said  houses  and  tenements  to  secure  the  repayment 
of  the  said  lean,  but,  on  the  contrary*  one  wholly  In- 
valid and  of  no  binding  efficacy,  through  and  by  reason 
of  the  neglect  of  the  defendant  as  aforesaid.    And  the 
plaintiff  in  fact  avers  that  for  the  reason  aforesaid  end 
by-  reason  of  the  badness  and  insufficiency  of  said  se- 
curity thesaid  plaintiff' hath  been  and  is  wholly  nnaWe 
to  recover  the  said  lean  or  any  part  thereof  save  as- 
aforesaid,  and  has  in  fact  lost  the  same  to  the  plain* 
tiff's  damage  of  one  thousand  pounds.     The  fourth 
count  complained  that  in  consideration  that  the  plain- 
tiff retained  the  defendant  as  being  an  attorney  and' 
solicitor  for  reward  to  him,  the  defendant;  to  invest* 
certain  money  of  the  plaintiff  at  interest,  upon  good1 
and  sufficient  security,  the  defendant  promised  tats* 
plaintiff  he  would  invest  the  said  money  for  the  plains 
tiff  at' interest,  upon  good  and  sufficient  security;  and 
the  plaintiff  did  retain  the  said  defendant  forth*  purpose* 
aforesaid;  yet  the  defendant  'dklnoti  invest  said  money 
upon  good  and  sufficient  security,  but,  on  the  contrary, 
laid  out  and  advanced  naid  money  by  way  of  loan  to  one- 
Walter  Boorke  upon  mortgage  of  certain  houses  and 
tenements  of  said  Walter  Bourke,  he,  the  said  Wal- 
ter Bourke,  being  at  the  time  of  such  mortgage  in  in- 
solvent circumstanoee,  whereof  the  defendant  then  awl 
there  had  notice,  and  did  not  obtain  a  legal*  and i>intl<- 
ing  conveyance  by*  way  of  mortgage  of  the  said  bouse* 
and  tenements,  by  reason  of  which  several  things  the 
plaintiff  bath  wholly  lost  the  said  sum  of  five  hundred 
pounds  and  interest  to  the  plaintiff's  damage  of  one 
thousand' pounds.     The  defences  were  the  following  t 
— 1 .  As  to  the  first  paragraph  of  the  summons-  an& 
plaint  and  the  cause  of  action  therein,  that  the  plain* 
tiff  did  net  retain  the  defendant  to  invest  any  money 
on  good  and  sufficient  security.     2.  And*  for  a  fur- 
ther defence  to  the  said  fh*t>  paragraph  and'  the*  cause 
of  action  therein,  the  defendant  says  that*  the  defen- 
dant did  not  enter  into  the  contract  therein  alleged. 
3*  And:  as  to  the  second  paragraph  of  tho  summons- 
and  plaint  and  the  cause  of  action  therein,  the  defen- 
dant says  that  the  plaintiff  did  not  retain  the  defen- 
dant to  invest. or  lay  out  any  sum  of  money  on  mort- 
gage.    4.  This  defence  (pleaded  to  the  second  count) 
was  similar  to  the  second  defence  (pleaded  to  the  first 
count).     5*  And  for  a- farther  defence  to  the  said  se- 
cond paragraph  and  the  cause  of  action  therein,  the 
defendant  say*  that  before  the  retainer  and  the  con- 
tract therein  alleged  the  plaintiff  and'  one  Warleer 
Bourke  informed  the  defendant  that  the  plaintiff  had 
agreed  to  lend  the  sum  of  £'500  to  the  said  Walter 
Bourke,  and  to  act  as  book-keeper,  bank  assistant,  and 
general  office  clerk  to  the  said  Waiter  Bourke  in  con- 
sideration of  receiving  eight  pounds  per  cent,  per  an- 
nnm  upon  &aid  sum  of  five  hundred  pound*  aud  a 
salary  of  one  hundred  pounds  a  year,  payable  monthly. 
And  the  said  Walter  Bourke  had  agreed  to  give  as  a 
counter  security,  for  said  sum  of  five  hundred  pounds 
the  lease  of  certain  houses  in  Abbey-street,  in  the  city 
of  Dublin,  bekmgining  to  the  said  Walter  Bourke; 
and  that  the  plaintiff  and  the  said  Walter  Bourke 
then  requested  the  defendant  to  have  a  proper  doed 
prepared'  to  carry  ont  the  said'  agreement;  and* that 
accordingly  the  defendant  did  cause  a  proper  deed  to 
carry  ont  said- agreement  to  be  prepared  by  counsel; 
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and  that  the  draft  of  said  deed  was  afterwards  fully 
explained  by  the  defendant  to  the  plaintiff,  and  was 
read  over  and  approved  of  by  the  plaintiff;  and  that* 
the  said  deed  was  afterwards  duly  engrossed  and  ex- 
ecuted by  the  plaintiff  and  the  said  Walter  Bonrke, 
and  was  acted  upon  by  the  plaintiff  and  the  said  Wal- 
ter Bonrke.  And  the  defendant  avers  that  the  said 
deed  was  prepared  and  executed  with  the  blanks  that 
now  appear  thereon  at  the  special  instance  and  re- 
quest of  the  plaintiff,  and  contrary  to  the  advice  of 
the  defendant  given  to  the  plaintiff  And  the  defen- 
dant further  avers  that  the  said  sum  of  £500  was 
paid  bj  the  plaintiff  to  the  said  Walter  Bourke  pre- 
viously to  the  execution  of  the  said  deed,  and  that 
such  payment  was  made  without  the  knowledge  or 
consent  of  the  defendant,  and  contrary  to  the  advice 
given  by  the  defendant  to  the  plaintiff  And  the  de- 
fendant avers  that  save  as  aforesaid  the  plaintiff  did 
not  retain  the  defendant  to  invest  or  lay  out  any  mo* 
ncy  on  mortgage;  and  save  as  aforesaid,  the  defen- 
dant did  not  enter  into  any  contract  with  the  plaintiff 
to  invest  any  money  npon  any  security  whatever,  or 
that  any  security  should  be  procured  by  the  defendant 
for  the  repayment  of  any  money,  or  that  any  convey- 
ance or  grant  whatsoever  should  be  obtained  for  the 
plaintiff.  6.  And  as  to  the  third  paragraph  of  the 
summons  and  plaint,  and  the  cause  of  action  therein, 
the  defendant  says  that  the  plaintiff  did  not  retain  or 
employ  the  defendant  to  ascertain  the  title  of  Walter 
Bourke  to  any  houses  or  tenements,  or  to  use  any 
care  or  diligence  that  the  same  should  be  a  good  or 
sufficient  security  for  the  payment  of  any  sum  of  mo- 
ney. 7'  This  defence  (pleaded  to  the  third  count) 
was  similar  to  the  second  defence  (pleaded  to  the  first 
count.  8.  This  defence  (pleaded  to  the  third  count) 
was  similar  to  the  fifth  defence  (pleaded  to  the  second 
count)  down  to  the  concluding  words,  which  were  as 
follows: — And  the  defendant  avers  that,  save  as 
aforesaid,  the  plaintiff  did  not  retain  or  employ  the 
defendant  to  ascertain  the  title  of  Walter  Bourke  to 
any  houses  or  tenements,  or  to  use  any  care  or  dili- 
gence that  the  same  should  be  a  good  or  sufficient  se- 
curity for  the  repayment  of  any  sum  of  money;  and 
that  save  as  aforesaid,  the  defendant  did  not  enter  in- 
to any  contract  with  the  plaintiff  to  ascertain  the  title 
of  the  said  Walter  Bourke  to  any  houses  or  tene- 
ments, or  to  take  any  care  that  the  same  should  be 
any  security  for  the  repayment  of  any  sum  of  money, 
or  to  obtain  any  conveyance  of  any  houses  or  tene- 
ments. 9-  This  defence  (pleaded  to  the  fourth  count) 
was  similar  to  the  first  defence  (pleaded  to  the 
first  count).  10.  This  defence  (pleaded  to  the 
fourth  count)  was  similar  to  the  second  defence 
(pleaded  to  the  first  count).  11.  This  defence 
(pleaded  to  the  fourth  count)  was  similar  to  the  fifth 
defeuce  (pleaded  to  the  second  count)  down  to  the 
concluding  words,  which  were  as  follows: — And  the 
defendant  avers  that  save  as  aforesaid,  the  plaintiff 
did  not  retain  the  defendant  to  invest  any  money 
upon  any  security  whatsoever;  and  save  as  aforesaid, 
the  defendant  did  not  enter  into  any  contract  with 
the  plaintiff  to  invest  any  money  of  the  plaintiff  on 
Any  security  whatsoever;  and  the  defendant  did  not 
lay  out  or  advance  any  money  of  the  plaintiff  to  the 
said  Walter  Bonrke. 


Macdermot  for  the  plaintiff  moved  that  the  first, 
third,  and  ninth  defences  should  be  set  aside  as  em- 
barrassing and  calculated  to  prejudice  the  fair  trial  of 
the  action,  inasmuch  as  they  were  double  and  ambi- 
guous, and  traversed  an  inference  of  law,  and  raised 
an  immaterial  issue;  and  that  the  sixth  defence  should 
be  set  aside  as  double,  ambiguous,  and  alternative, 
and  as  traversing  an  inference  of  law,  and  raising  an 
immaterial  issue;  and  that  the  second,  fonrth,  se- 
venth, and  tenth  defences  should  be  set  aside  as  un- 
certain and  ambiguous,  and  as  not  traversing  one  or 
more  material  facts  in  the  counts  to  which  they  were 
pleaded,  and  as  amounting  to  the  general  issue;  and 
that  the  fifth,  eighth,  and  eleventh  defences  should 
be  set  aside  as  uncertain,  argumentative,  and  repug- 
nant, and  because  it  was  uncertain  whether  the  said 
defences  traversed  or  confessed  and  avoided  the  causes 
of  action  in  the  counts  to  which  they  were  pleaded; 
and  because  it  was  doubtful  what  was  meant  by  the 
word  "  proper  deed  "  in  said  defences. 

Macdonogh,  Q.C.,  and  Foley,  contra. 

Macdermott  replied. 

The  following  authorities  were  cited:— Addison  on 
Contracts;  Fitxgibbon  v.  Nagle  (10  Ir.  0.  L.  R.  App. 
xxxv.);  Lysaght  v.  Lee  (8  Ir.  Jur.  N.  s.  112); 
Winton  v.  Moore  (8  Ir.  C.  L.  R.  234);  CantweU  v. 
Cannock  (3  Ir.  R.  L.  R.  78);  Bowling  v.  Wallace 
(3  Ir.  0.  L.  R.  83);  Kenyon  v,  Tayleur  (8  Ir.  C.  L. 
R.  App.  lxxvl.) 

The  Court  refused  to  set  aside  any  of  the  defences. 

Motion  refused. 


tiroiwolfratefc  Chamber, 

r  Reported  by  J.  Field  Johnston,  Eeoj,  Bemter-at-Law.] 

[Coram  O'Hagan,  J.] 

The  Wexford  Harbour  Embankment  Company  v. 
Redmond.*— Mar.  2. 

Application  to  stay  proceedings  at  law  against  an  ad- 
ministrator— Court  of  Chancery  (Ireland)  Regula- 
tion Act,  1850,i.  22. 

Where  upon  an  applicationunder  1 3  j- 1 4  Vic.  c.  89,  s. 
22,  to  stay  proceedings  at  law  commenced  against  an 
administratrix,  it  appearedthat  considerable  delay  in 
proceeding  with  the  order  of  reference  mode  by  the 
Court  of  Chancery  in  an  administration  suit  had 
taken  place,  the  Court  made  the  order  to  stay  pro- 
ceedings, but  put  the  administratrix  under  terms  to 
proceed  before  the  Master  within  one  week. 

Joseph  J.  Greene  for  Mrs.  Margaret  Redmond,  admi- 
nistratrix of  the  late  John  Edward  Redmond,  the 
defendant,  moved  under  the  22nd  section  of  the  13  A 
14  Vict  c.  89,  for  an  order  of  the  Court  that  all 
further  proceedings  in  three  actions  (which  had  been 
brought  before  the  Court  of  Common  Pleas)  be  stayed 
untilleave  in  writing  to  proceed  therewith  had  been  first 
obtained  from  the  Master,  to  whom  the  matter  of  the 
petition  in  Redmond  v.  Redmond  had  been  referred. 
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la  an  administration  suit  commenced  for  the  benefit 
of  all  the  creditors  of  the  intestate,  an  order  of 
reference  had  been  made,  and  the  twenty-second 
section  of  the  Conrt  of  Chancery  (Ireland)  Regu- 
lation Act,  1850,  enacts  that  while  each  order 
remains  in  force,  it  shall  not  be  lawful  for  any  cre- 
ditor to  commence  or  proceed  with  any  action  against 
the  executor  or  administrator. 

Neligan,  for  the  Company,  stated  that  the  order  of 
reference  had  not  yet  been  brought  into  the  Master's 
Office,  nor  had  any  procedings  been  taken  thereunder, 
though  upwards  of  three  months  had  elapsed  from  the 
time  it  was  pronounced. 

The  Court  made  the  order  to  stay  proceedings, 
but  put  Mrs.  Redmond  on  terms  to  proceed  before 
the  Master  within  one  week. 


Court  of  tfrofiate. 

Reported  by  W.  B,  Miller,  E§q.,LL.D„  BarrUter.at.Law. 

Richard  O'Reilly  and  Philip  O'Reillt,  plaintiffs; 

Cecilia  O'Reillt  and  others,  defendants. 

May  24. 

Plea — Knowledge  of  contents  of  will — Blanks  filled 
up  by  solicitor  without  instructions  t  and  not  com- 
municated to  the  testator. 

A  solicitor  drew  from  instructions  a  draft  will  settling 
in  strict  settlement  on  testator's  sons  and  daughters 
his  real  estates,  with  powers  of  jointuring,  charging 
portions,  and  giving  maintenance;  but  in  then  lat- 
ter the  sums  were  all  in  blank,  and  also  the  names 
of  trustees.  The  testator  had  an  epitome  of  the 
draft,  also  in  blanks  in  these  respects,  in  his  pos- 
session for  a  considerable  time,  and  approved  of  it. 
On  his  taking  suddenly  ill,  the  solicitor,  of  his 
own  motion,  filled  up  the  blanks,  and  did  not  com- 
municate at  all  to  the  testator  how  they  had  been 
filled  up,  and  the  will  was  so  executed.  Held,  that 
the  matters  so  filled  in,  could  not  form  part  of  the 
probate,  but  that  the  rest  of  the  will  was  valid. 

Tnrs  suit  was  instituted  for  the  purpose  of  proving  in 
solemn  form  of  law,  the  will  of  Philip  O'Reilly,  late 
of  Coolamber,  in  the  County  of  Westmeath,  esquire, 
who  died  on  the  26th  April,  1865.  The  plaintiffs 
were  two  of  his  sons,  and  were  named  executors  in 
the  will,  which  was  dated  on  the  25th  day  of  April, 
1865.  They  had  by  citation  instituted  the  suit,  and 
had  cited  the  widow  and  the  rest  of  the  children  of 
the  testator  to  see  the  will  proved  in  special  form  of 
law.  An  appearance  was  duly  filed  for  the  several 
defendants,  and  the  plaintiffs  propounded  in  their  de- 
claration the  will.  To  that  declaration  one  of  the 
defendants,  Cecilia  O'Reilly,  pleaded  non-execution 
pursuant  to  the  statute,  and  also  that  the  names  of 
the  trustees  named  in  the  will,  and  a  great  number  of 
sums  which  were  in  various  parts  of  the  will,  and  re- 
presented the  amounts  of  jointures  which  the  respec- 
tive tenants  for  life  of  the  estates  could  provide  for 


their   wives,  and  also   portions  for  their   children, 
and  amounts  to  be  allowed  for  maintenance  and  the 
like  were  not,  nor  were  any  of  them,  known  or  ap- 
proved of  by  the  testator.     It  appeared  from  the  evi- 
dence of  the  solicitor  who  drew  the  will,  that  the  tes- 
tator had,  on  the  27th  of  August,    1865,  person- 
ally called  on   him  in  Dublin,  and  had  given  him 
deliberate  and  minute  instructions  for  his  will,  on 
which  occasion  a  memorandum  was  taken  down  in 
writing  by  the  solicitor  of  the  testator's  intentions, 
from  which  in  the  following  November  a  draft  was 
prepared  by  a  clerk  of  the  solicitor,   and  also  an 
epitome  or  abstract  of  the  several  limitations,  powers, 
and  provisions  in  such  draft,  in  fact  the  entire  sub* 
stance  of  the  intended  will;  but  the  amounts  of  the 
sums  for  the  jointures  to  be  provided  for  the  wives  of 
the  tenants  for  life  of  the  lands,  and  for  the  portions 
and  maintenances,  &c.,  of  their  children,  and  the 
names  of  the  intended  trustees  were  all  in  blank. 
There  were  three  estates,  the  subject  of  the  limita- 
tions in  the  will,  limited  respectively  in  strict  settle- 
ment on  the  three  sons  of  the  testator  for  life,  with 
remainders  in  tail  to  their  issue,  with  cross-remainders 
and  remainders  to  the  daughters  also  in  like  manner. 
The  epitome  was  sent  to  the  testator  for  his  perusal 
and  approval  on  the  5th  December,  1865,  and  he  kept 
it  in  his  custody  until  he  died,  and  on  several  occa- 
sions spoke  to  his  solicitor  about  it,  and  expressed  his 
approval  of  it  and  his  intention  to  complete  the  mat- 
ter.     On  the  25th  April,  1866,  however,  he  was 
taken  suddenly  ill,  and  sent  for  his  solicitor  in  great 
haste  to  execute  his  will.     The  latter  got  the  draft  in 
his  office,  and  of  his  own  motion  and  from  his  know- 
ledge of  the  value  of  the  estates,  and  from  inquiries 
made  from  testator's  son,  and  with  reference  thereto, 
filled  up  all  the  blanks,  and  also  filled  the  blanks  for 
the  trustees9  names  from  his  knowledge  of  the  testa- 
tor's regard  for  the  persons  so  named,  and  deeming  it 
probable  that  he  would  approve  of  them.     He  then 
took  the  draft  so  filled  up  to  the  testator,  who  asked 
him  was  it  in  conformity  with  the  epitome,  which  the 
solicitor  said  it  was,  and  also  were  the  estates  strictly 
entailed,  and  he  said  they  were,  and  the  testator  gave 
him  directions  to  name  the  plaintiffs  his  executors, 
and   gave   some  dispositions  in  favour  of  his  wife 
which    the   solicitor    added    in    his    presence,    but 
the  solicitor  forgot  to  draw,  and  did  not  in  fact  draw, 
the  attention  of  the  testator  to  the  said  several  sums 
and  names  so  filled  in  by  the  solicitor  in  his  office. 
The  draft  was  then  executed  and  attested  with  all 
due  formality  as  a  will,  the  solicitor  intending  to  have 
it  eugrossed,  and  a  more  formal  will  executed,  but  the 
testator  died  in  the  course  of  the  ensuing  night,  and 
the  matter  had  not  been  again  brought  to  bis  notice. 
The  epitome  was  found  in  his  desk. 

Dr.  Ball,  Q.C.  (with  him  Dr.  Miller)  for  the 
plaintiffs,  contended  that  the  will  as  it  now  stood  was 
entitled  to  probate.  It  is  quite  legitimate  for  a  tes- 
tator, if  he  so  pleases,  to  delegate  the  making  of  his 
will  to  another  person,  and  if  he,  in  possession  of  his 
faculties,  chooses  to  adopt  it  and  executes  it,  he  will 
be  presumed  to  have  conusance  and  to  approve  of  all 
the  contents.  Besides,  here  the  will  is  in  all  the  sub- 
stantial parts  in  exact  accordance  with  the  epitome; 
it  is  only  in  the  powers  which  are  necessary  to  carry- 
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out  and  effectuate  the  intentions  of  the  testator  that 
the  difficulties  arise.  Sir  C.  Cresswell  in  several  cases 
laid  it  down  that  it  was  not  essential  that  a  testator 
should  personally  know  the  contents  of  his  will — 
Middlehurst  v.  Johnston  (30  L.  J.  Pr.|14)  Cunliffe 
t.  Cross  (3  S.  &  Tr.  37;  32  L.  J.  Pr.  18);  though 
Sir  J.  P.  Wilde  has  in  two  recent  cases  decided  the 
reverse. — HastUow  v.  Stobie  (I  L.  R.  Pr.  64); 
Guardhouse  v.  Blackburn  (14  W.  R.  163).  Turner 
t.  Sargent  (17  Beav.  525);  Higgins  v.  Barkley  (2 
S.  &  S.  516)  Hippesley  v.  Homer  (Turn.  &  R.  48, 
n.)  were  also  cited  as  to  Courts  of  Equity  supplying 
defects  in  conveyances. 

A.  HatniUf  for  the  defendant,  relied  on  Sir  J.  P. 
Wilde's  deliberate  and  successive  judgments  already 
referred  to,  and  also  cited  Hunt  v.  Hort  (3  B.  C. 
O.  311);  Miller  v.  Trovers  (8  Bing.  844) ;  Edmonds 
v.  Waugh  (4  Drew.  275)  Hill  v.  Mil  (6  Sim.  144); 
Duke  of  Bedford  v.  Abercoi-n  (1  M.  &  C.  312); 
Montgomery  v.  Montgomery  (10  Ir.  Jur.  N.  S.  102); 
and  submitted  that  the  Court  could  not  ratify  the  act 
of  the  solicitor  as  to  the  sums  and  names  which  he 
without  any  authority  introduced  into  the  will. 

Dr.  Miller  in  reply.— Even  Sir  J.  P.  Wilde  in 
Guardhouse  v.  Blackburn,  in  one  of  the  rules  or  re- 
solutions laid  down  by  him,  says  that,  except  in  cer- 
tain cases,  the  fact  of  execution  is  proof  of  knowledge 
of  contents.  The  exception  appears  to  refer  to  cases 
of  fraud  which  this  is  not. 

Cur.  adv.  vult. 

June  4. — Keatinge,  J.— I  adhere  to  the  opinion 
which  I  entertained  during  the  argument.  The  suit 
is  instituted  to  establish  the  will  of  Philip  O'Reilly, 
and  though  it  is  a  perfectly  amicable  suit,  yet  very 
serious  questions  of  law  arise  in  it  for  adjudication. 
The  will  is  dated  on  the  25th  April,  1865,  being  the 
day  of  the  testator's  death,  and  was  prepared  by  Mr. 
Arthur  O'Hagan,  his  solicitor,  from  verbal  instructions 
given  to  him  by  the  testator,  of  which  Mr.  O'Hagan 
at  the  time  took  a  short  note.  That  occurred  on  the 
27th  August,  1865,  but  previously  to  that  interview 
there  had  been  numerous  conversations  between  the 
testator  and  his  solicitor  as  to  the  preparation  of  the 
will;  as  part  instructions  the  deceased  gave  his  soli- 
citor a  former  will  dated  the  12th  of  May,  1862. 
Armed  with  those  instructions,  which  were  very  ge- 
neral, he  instructed  his  clerk  to  prepare  a  will:  the 
clerk  suggested  that  they  were  deficient  in  many  re- 
spects, particularly  as  to  the  provisions  as  to  jointur- 
ing wives,  and  providing  portions  and  maintenances 
for  younger  children  of  the  tenants  for  life,  and  also 
the  names  of  the  trustees.  However,  the  will  was 
prepared  on  the  assumption  of  the  deceased's  intro- 
ducing those  different  matters  into  the  draft,  and  ac- 
cordingly the  will  was  drawn  with  blanks  in  those 
respects,  and  Mr.  O'Hagan  thought  it  best  to  send  a 
short  abstract,  or,  as  it  has  during  the  arguments 
been  styled,  an  epitome,  to  the  deceased  for  his  consi- 
deration, and  it  was  sent  to  him  on  the  5th  December, 
1864,  and  it  was,  as  to  the  blanks,  just  as  de- 
ficient as  the  draft,  but  in  all  other  respects  it  con- 
tained the  entire  substance  of  the  draft.  In  conver- 
sation with  the  testator,  that  epitome  was  called  at 
all  times  the  draft  wiU,  and  he  on  several  occasions 


expressed  his  entire  approval  of  it;  but  from  some 
cause  or  other,  no  regular  meeting  took  place  about 
the  will,  but  several  interviews  were  had  on  business 
connected  with  the  agencies  of  the  deceased,  who  was 
an  extensive  land  agent.    In  the  morning,  however, 
of  the  25th  April,  1865,  Philip,  the  second  son  of 
the  deceased,  called  on  Mr.  O'Hagan,  and  told  him 
that  his  father  was  seriously  ill      Mr.  O'Hagan  im- 
mediately got  in  his  office  the  draft  of  the  will,  which 
was  in  precisely  the  same  state  as  when  the  epitome 
had  been  sent  to  the  deceased,  with  all  the  blanks  in 
it  already  referred  to.     Mr.  O'Hagan  then  had  a  con- 
versation with  Philip,  the  son,  respecting  the  value  of 
the  estates  of  his  father,  not.  however,  telling  him  his 
object  in  so  doing,  for  though  Mr.  O'Hagan,  as  the 
solicitor  for  a  considerable  time  of  the  testator,  had  a 
general  notion  of  the  value  of  them,  yet  he  could  not 
without  assistance  fix  their  exact  value.     He  then 
filled  up  the  blanks  in  the  draft  according  to  the  in- 
formation he  had  so  got,  and  he  put  in  also  the 
names  of  the  trustees.      He  then  went  to  the  de- 
ceased's house,  and  the  deceased  himself  referred  to 
the  epitome,  or,  as  he  called  it,  draft  will,  as  in  his 
desk,  and  particularly  asked  if  the  will  corresponded 
with  it,  and  made  his  sons  strict  tenants  for  life,  which 
the  solicitor  assured  him  it  did.      Mr.  O'Reilly,  the 
testator,  then  named  his  two  elder  sons  executors;  it 
is  not  clear  if  he  had  done  so  before,  but  he  also  then 
made  additional  provisions  for  his  wife,  and  gave  her 
power  to  reside  at  Coolamber,  and  he  likewise  named 
his  residuary  legatee.     Thus  Mr.  O'Hagan  was  ena- 
bled fully  to  complete  the  draft,  with  the  exception  of 
the  blanks  as  to  the  names  of  the  trustees,  and  the 
different  sums  for  jointures,  portions,  and  mainte- 
nance.   The  draft  was  signed  in  a  very  great  hurry, 
the  solicitor  being  apprehensive  that  there  was  not 
even  time  to  engross  it.     I  am  bound  to  say,  that 
though  the  evidence  is  entirely  that  of  one  person, 
the  solicitor,  it  is  in  omnibus  an  honest  and  fair  trans- 
action, and  I  eatertain  no  doubt  that  if  the  whole  will 
had  been  read  over  to  the  testator  he  would  have 
fully  approved  of  it,  and  therefore  1  was  most  anxious 
if  I  conld  to  carry  out  the  intentions  of  the  deceased* 
that  all  the  will  should  take  effect.     But  I  do  not  feel 
authorised  to  do  so.      The  testator  did  not  give  in- 
structions for  these  matters,  nor  did  he  ever  say  that 
he  would  confirm  what  his  solicitor  would  decide  on, 
or  had  decided  on.     If  the  testator  had  said  to  his 
solicitor,  Do  you  name  the  trustees,  fix  the  several 
sums  for  jointures,  &c.,  or  if  O'Hagan  had  said  to 
him  what  he  had  done,  and  the  other  in  reply  said 
that  he  was  satisfied,  then  a  serious  question  might 
have  arisen;  and  the  inclination  of  my  opinion  would 
be  at  variance  with  the  opinion  expressed  by  Sir  O. 
Cresswell,  referred  to  in  the  argument,  and  would  ra- 
ther be  in  conformity  with  Sir  J.  P.  Wilde's  decision 
in  Guardhouse  v.  Blackburne.     That  case  is  an  ex- 
press authority  that  nothing  can  be  considered  the 
will  of  a  testator  save  that  which  he  knew  and  ap- 
proved of.     In  summing  np  the  rules  at  p.  466  (14 
W.  R.)  the  5th  proposition  is,  "that  subject  to  tha 
last  preceding  proposition  the  fact  that  the  will  had 
been  duly  read  over  to  a  capable  testator  on  the  occa- 
sion of  its  execution,  or  that  its  contents  have  been 
brought  to  his  notice  in  any  other  way,  should,  when 
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coupled  with  his  execution  thereof,  be  held  conclu- 
sive evidence  that  he  approved  as  well  aa  knew  the 
contents  thereof;"  and  the  4th  proposition  is,  "  that 
though  the  testator  did  know  and  approve  of  the  con- 
tents, the  paper  may  be  refused  probate,  if  it  be 
proved  that  any  fraud  has  been  purposely  practised 
upon  the  testator  in  obtaining  his  execution  thereof.9' 
In  this  case  no  fraud  exists,  but  the  testator  did  not 
know  and  did  not  approve  of  the  different  matters 
filled  up  in  the  blanks.  HartUow  v.  Stobie,  if  law, 
expressly  rales  the  case  before  me.  There  the  mar- 
ginal note  says,  "  It  is  essential  to  the  validity  of  a 
will  that  at  the  time  of  execution  the  testator  should 
know  and  approve  of  its  contents.'*  In  that  case  Sir 
J.  P.  Wilde  remarks  that  Sir  C.  Creasweirs  opinion 
was  only  a  dictum  which  he  disapproved  of.  Still  it 
is  plain  that  though  it  was  not  an  express  decision,  his 
strong  opinion  was  as  laid  down  by  him,  and  it  is  fur- 
ther to  be  observed  that  Sir  J.  P.  Wilde's  decision  is 
greatly  confirmed  by  the  Lord  Chancellor  and  the 
Chief  Justice  of  England,  who  have  sanctioned  the 
new  forms  of  pleas  there,  one  of  which  is, t(  that  the 
testator  did  not  know  and  did  not  approve  of  the 
contents  of  the  will " — those  rules  are  dated  29th  of 
September,  1865.  No  donbt,  such  approval  of  the 
rules  is  not  final  and  conclusive,  but  I  must  say  that 
my  own  judgment  quite  concurs  with  that  view.  My 
decree  will  be  to  establish  the  will  save  as  to  the  seve- 
ral blanks  so  filled  np,  which  I  condemn.  All  par- 
ties to  have  their  costs. 


MULLARXET  AND  WIFE  V.  MATHEWS. — JuQS. 

Evidence — Declarations  of  testator — Revocation  of 
wUL 

The  declaration*  of  a  testator  made  after  the  act  of 
revocation  oj  a  will  of  the  fact  of  his  having  re- 
voked the  will  hy  burning  it,  held  at  Nisi  Prius 
inadmissible  to  prove  revocation. 

The  plaintiffs,  as  representatives  of  Dr.  McCarthy, 
deceased,  who  was  the  executor  and  residuary  legatee 
in  a  will  of  Thomas  M'Mahon,  deceased,  dated  the 
17th  April,  1865,  and  who  had  propounded  that  will 
for  proof,  but  had  died  in  the  progress  of  the  cause, 
now  appeared  on  the  trial  to  sustain  it.  Another 
will,  dated  the  16th  April,  1859,  was  propounded  by 
an  intervenient,  Austin  Multarkey,  a  legatee  in  U. 
The  defendant,  as  next  of  kin  and  heir-at-law  of  the 
deceased,  disputed  both  wills  on  the  grounds  of  inca- 
pacity, undue  influence,  and  also  forgery ;  and  though 
admitting  that  a  will  had  been  made  by  the  testator 
on  the  16th  April,  1859,  yet  he  insisted  that  such 
will  had  been  revoked  by  the  testator  in  1863  by 
burning  anmo  revocandL  The  cause  was  now  at 
hearing. 

Dr.  BaU,  Q.C.,  Dr.  Walsh,  Q.C.,  and  Price,  for 
the  plaintiff. 

M*Donough  Q.G.,  and  Dowse,  Q.C.,  for  rhe  de- 
fendant. 

Clarke*  Q.O.>  and  Eksnm  for  the  intemnient. 


In  reply  to  a  question  put  by  Mr.  M'Donough,  a 
witness  named  William  M'Loughlin  stated  that  the 
deceased  had  told  him  in  1863  that  the  will  he  had 
made  in  1859  he  had  in  1863  burned,  meaning  to 
revoke  it. 

Dr.  Ball  and  Dr.  Walsh,  for  the  plaintiff,  ob- 
jected to  that  evidence  as  inadmissible. — Staines  v. 
Stewart  (2  S.  &  T.  320);  Doe  v.  Palmer  (16  Q.B. 
747). 

M'Donough  and  Dowse  (0.  Fitzgibbon  with  them) 
contra, — The  evidence  is  legal,  and  should  bo  re- 
ceived The  cases  cited  are  decisions  of  only  co-or- 
dinate tribunals.  It  appears  strange  to  argue  that 
the  statement  of  a  witness,  such  as  had  been  given 
here,  or  as  had  been  given  in  Staines  v.  Stewart* 
could  be  divided ;  and  that  it  could  be  held,  that  while 
that  portion  of  it  relating  to  the  making  of  the  will 
could  be  received  as  evidence  of  a  declaration  of  the 
testator  as  to  the  factum  of  the  will,  yet  that  the 
part  of  it  showing  on  the  same  authority  that  such 
will  so  made  had  been  burned  and  revoked  was  to  be 
rejected— Miller's  Prob.  Prac  206. 
^Keatinge,  J. — I  am  not  inclined  to  decide  against 
the  case  of  Staines  v.  Stewart  even  though  it  is  but 
the  decision  of  a  court  of  coordinate  jurisdiction.  It 
appears  to  me  that  the  whole  of  the  evidence  now- 
sought  to  be  given  as  to  the  deceased  having  stated 
to  several  parties  that  he  had  burned  the  will  of 
1859  is  inadmissible;  and  so  for  as  it  has  already 
been  given  I  shall  direct  the  jury  to  strike  it  out  of 
their  notes  altogether,  and  I  decline  to  allow  any  fur- 
ther evidence  of  that  nature  to  be  given, 

[The  cause  proceeded,  but  after  a  protracted  hear- 
ing the  jury  could  not  agree  to  a  verdict,  and  by  con- 
sent wero  discharged.] 


Tiernet  v.  Byrne.— May  24. 

Pleading — Two  witis — Interest — 45th  Rule  conten- 
tious. 

The  defendant  propounded  in  the  declaration  a  wili 
which  named  him  sole  executor,  and  also  a  legatee. 
A  previous  will  was  alleged  in  the  plea  by  the 
plaintiff,  mho  was  a  co-executor  in  it  with  the  de- 
fendant-, but  that  will  did  not  contain  a  legacy 
which  the  last  will  did,  Jor  the  defendant,  like 
defendant  had  appeared  as  executor  in  the  laet 
will,  but  was  in  fowl  also  a  next  of  Jan.  Hekl  first 
— that  Die  earlier  will  might  be  aUiged  in  the  suit; 
and  secondly,  that  the  plaintiff  was  entitled,  if  he 
pleased\  to  reply  to  the  plea;  and  in  his  replication 
impeaching  the  first  will  to  stale  hie  interest  as  next 
of  kin. 

Coates,  for  the  defendant,  moved  to  fix  the  mode  of 
trial.  The  defendant  was  sole  executor  in  a  will 
made  in  December,  1865,  in  which  he  was  also  a  le- 
gatee for  two  sums  of  money.  The  plaintiff  by  his 
plea  had  alleged  undue  execution  of  that  will,  besides 
testamentary  incapacity  and  undue  influence;  and 
had  in  addition  propounded  a  former  will,  m  which 
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the  plaintiff  and  the  defendant  worn  oo- executor*. 
The  kttar  will  did  not  give  the  defendant  one  of  die 
two  legacies  whiah  wore  ki  the  last  will.  IKeatfayi, 
J— Hove  you  replied  te  the  plea  eVeging  the  fret 
will?]  So;  for  it  oeearred  te  me  that  ft  could  «tft 
be  pat  in  iesws  hi  this  suit. 

Dr.  Miller  for  tbe  plaint**— The  45te  Rule  (con* 
tentleu*)  provides  that  a  eeceiid  end  previous  will 
may  by  permission  of  the  Court  be  propounded  in  the 
name  suit  with  a  subsequent  one.  But  I  object  *o 
any  replication  being  filed  hj  tho  defendant  to  the 
plaintiff's  plea.  The  defendant  is  before  the  Court 
merely  as  executor  in  the  last  wi£L  If  that  will  be 
successfully  impeached,  he  then  is  merely  an  execntor 
in  the  earlier  will;  he  therefore  would  have  an  inte- 
rest to  sustain,  but  not  to  impeach,  that  will 

Coates. — Bnt  the  defendant  is  a  next  kin,  and  as 
such  is  interested  in  contesting  the  first  will. 

Kxahnge,  J. — The  defendant  has  appeared  in  this 
suit  only  as  the  execntor  named  in  the  later  will.  It 
is  now  alleged  that  he  is  also  a  next  of  kin  of  the  de- 
ceased, and  wishes  to  impeach  the  earlier  will  in  the 
event  of  the  latter  one  being  pronounced  against.  It 
is  clear  that  under  the  rule  referred  to  by  Dr.  Miller 
tbe  two  wills  may  be  alleged,  but  I  think  the  defen- 
dant is  entitled  to  reply;  and  he  may  do  so  by  alleg- 
ing in  his  replication  that  he  is  a  next  of  kin,  but  it 
must  be  filed  this  day,  the  motion  to  fix  the  mode  of 
that  to  stand  oyer. 


Caswhj,  v.  Darn,— Jim*  18. 

Trial  at  assizes — Grounds  far. 

The  Court  idU  not  send  a  can  for  trial  to  the  assizes 
merely  on  the  ground  that  the  great  majority  of 
the  witnesses  on  both  sides  and  the  parties  reside  in 
the  country;  or  on  the  ground  that  the  characters 
of  the  parties  are  known  to  the  jurors  at  the  pro- 
posed assises;  and  that  the  result  will  probably  de- 
pend on  the  eredk  to  he  given  to  the  parties. 

J.  Clarke,  Q.CM  for  the  defendant,  applied  that  the 
questions  to  be  tried  in  tbe  case  should  be  remitted 
for  trial  to  the  next  going  judges  of  assise  for  the  city 
or  county  of  Limerick,  and  a  special  jury  of  either  of 
those  places.  Andrew  Caswell,  tbe  deceased,  had 
died  on  the  9th  February,  1861,  having  made  a  will, 
dated  the  5th  February,  1861,  appointing  the  defen- 
dant, his  solicitor,  his  executor  and  residuary  legatee, 
to  whom  probate  in  common  form  had  been  in  due 
course,  shortly  after  the  deceased's  death,  granted  by 
the  district  registrar  of  Limerick.  The  plaintiff,  a 
brother,  and  one  of  the  next  of  kin  of  the  deceased, 
had  by  citation,  recently  called  on  the  defendant  to 
prove  the  said  will  specially,  or  show  cause  why  H 
should  not  be  condemned.  The  defendant  thereupon 
in  his  declaration  propounded  tbe  will;  and  the  plain- 
tiff, in  his  pleas,  impeached  it  on  the  following 
grounds,  viz: — 1st,  Non-execution,  pursuant  to  the 
Wills  Act.  2nd,  Want  of  capacity.  3rd,  Undue 
influence  practised  by  the  defendant  4th,  Fraud  on 
the  part  of  the  defendant.    5tb,  Ifbat  the  deceased 


did  flftl  knew  the  eautevls*    6lb*  Styeeial  mbrepro- 
seataffbn*  wy  «be  defended*  at  the  time  of  the  aUsgcd 
execution  aid  suppression  by  him  of  knowledge  m 
his  peesession  from  the  testator,  the  special  circular 
stance*  being  fully  set  eat.     It  was  alleged  by  the  de- 
fendant in  Me  aftdavit  to  ground  the  motion  that  tho 
deceased  had  for  the  last  six  years  resided  with  the 
plaintiff  or  in  kb  immediate  neighbourhood,  and  waa 
the  owner  for  his  life  of  certain  estates  and  funded 
property.    That  k  1854  tl:e  plaintiff  became  embar- 
rassed, and  te  relieve  him  the  trustees  of  his  father's 
will  agreed  to  advance  part  of  tbe  traat  property  to 
wbiefc,   ear  the  death  of  the  deceased*  the  plaintiff 
would  become  entitled;  and  to  secure  to  the  deceased 
the  interest  of  tbe  money  so  advanced  the  plaintiff,  os> 
the  Mth  February,  18*9,  executed  to  the  defendant, 
as  a  trustee  for  she  deceased,  an  annuity  deed,  secur- 
ing to  the  deceased  aa  annuity  for  his  life  equivalent 
to  tbe  dividends  that  woetd  accrue  en  the  sscney  so 
advanced  to  the  plaintiff.    It  appeared  that  the  de- 
fendant had  recently  commenced  proceedings  at  law 
against  the  plaintiff  to  recover  Che  sum  ef  £779  14s. 
alleged  te  be  due  on  foot  of  said  annuity  deed  for  ar- 
rears of  said  annuity  due  to  tbe  estate  of  said  do- 
ceased.    The  affidavit  of  the  plaintiff  enumerated  a 
great  number  of  persons  whom  he  intended  to  exa- 
mine on  the  trial  ef  this  cause,  all  ef  whom  Resided 
in  or  near  Limerick,  and  some  filled  public  situations 
there;  and  particularly  relied  on  the  case  probably 
turning  en  tbe  credit  te  be  given  te  the  evfdenoe  ef 
the  parties  in  the  cause*  and  that  therefore  it  would 
be  most  desirable  that  the  trial  shoald  be  bad  either 
in  Limerick  or  some  adjacent  county  where  the  par- 
ties were  known.    Counsel  for  the  defendant  ofaei 
to  let  the  case  be  tried  under  the  old  system,  and  to 
allow  tbe  plaintiff  te  put  by  any  3*3  out  of  the  48  je- 
rors  to  be  returned  by  the  sheriff. 

Ball,  Q.C.,  and  Pallee,  Q.C.,  for  the  plaintiff; 
opposed  tbe  motion.— The  defendant  here  had  been 
the  attorney  for  the  deceased,  and  had  drawn  the  will 
in  question,  in  which  he  is  named  execntor  and  resi- 
duary legatee.  A  suit  is  pending  in  Chancery  between 
the  parties  to  impeach  the  validity  of  the  annuity 
deed,  on  the  ground  that  H  was  drawn  by  tbe  defen- 
dant beyond  tbe  instructions  of  the  deeeased,  making 
it  a  security  as  well  for  future  gales  as  for  past  ar- 
rears, the  latter  not  being  intended  by  the  deceased, 
and  those  arrears  being  now  tbe  supposed  assets  of 
the  deeeased.  The  questions  to  be  tried  in  this  case 
are  peculiarly  proper  for  this  Court,  and  should  not 
be  sent  to  the  assizes;  besides,  the  plaintiff  intended 
to  examine  two  medical  men  residing  in  Dublin.— 
Cooper  v.  Moss  (1  S.  A  T.,  143);  Fotekr  v.  CW 
nolly  (3  rr.  J.,  n.s.  352);  Adams  v.  <}uin  (8  Ir.  J. 
n.  s.  52) ;  Benson  v.  Derrig  (3  Ir.  J.  tr.  ft.  350) . 

M.  CLoghkn,  in  reply,  relied  on  the  length  of 
time  that  had  lapsed  since  the  probate  and  the  plain* 
tiff's  acquiescence,  and  contended  that  the  case  should 
be  sent  for  trial  to  Limerick  in  conformity  with  tho 
practice  of  the  law  courts. 

KtATmox,  J.— This  Is  an  application  by  the  defen- 
dant for  an  order  that  the  case  may  be  sent  for  trial 
to  the  next  assiaes  to  be  bad  either  in  the  city  or 
the  county  of  Limerick.  It  is  grounded  on  the  alle- 
gation that  the  plaintiff  and  the  defendant  reside  in 
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Limerick,  and  are  both  well  known  to  the  jurors  there; 
and  that  all  the  witnesses  of  the  defendant,  and  most 
-of  those  for  the  plaintiff,  reside  there  also.  In  a 
«onrt  of  law  that  wonld  be  a  strong  case  to  change 
the  venae,  bat  the  same  considerations  do  not  pre- 
vail in  this  conrt.  In  answer  to  the  application  it  is 
sworn  that  the  defendant  is  a  person  of  considerable 
influence,  and  took  an  active  part  in  several  contested 
elections,  and  is  otherwise  well  known  in  the  city  and 
county  of  Limerick ;  and,  in  addition,  it  is  stated  that 
there  are  two  medical  gentlemen  who  reside  in  Dublin 
whom  the  plaintiff  intends  to  examine.  As  to  the 
expense,  the  plaintiff  says  that  he  will  take  only  such 
costs,  in  the  event  of  his  succeeding  as  he  would  be 
entitled  to  if  the  case  were  tried  at  the  assizes.  That 
is  a  very  fair  offer,  though  the  plaintiff  was  not  bound 
to  make  it;  but  having  been  made,  I  shall  hold  the 
plaintiff  to  it.  The  broad  ground  on  which  I  decide 
this  motion  is,  that  there  are  no  special  circumstances 
in  the  case  which  lead  me  to  see  that  by  a  trial  in 
this  court  there  would  be  a  failure  of  justice.  In  the 
case  of  Benton  v.  Derrig,  which  arose  soon  after  the 
institution  of  this  court,  it  was  stated  on  affidavit 
that  several  of  the  witnesses  to  be  examined  at  both 
aides  were  very  advanced  in  life,  and  could  not  be 
brought  up  to  Dublin.  No  railway  then  was  in  ex- 
istence to  Sligo,  where  they  resided;  I  had  no  alter- 
native. It  would  have  been  a  denial  of  justice  to 
have  refused  the  application;  but  here  there  is  no 
such  difficulty  as  to  the  witnesses  being  brought  to  Dub- 
lin. There  is  a  direct  communication  from  Limerick  to 
Dublin  by  train,  the  time  of  transit  not  exceeding 
lour  or  five  hours;  and  though  the  defendant  has  in 
his  affidavit  enumerated  a  great  number  of  witnesses 
whom  he  intends  to  examine,  it  probably  will  turn 
out  that  at  the  trial  the  number  will  be  considerably 
reduced  by  a  closer  examination  of  what  they  can  de- 
pose to.  As  te  the  merits  I  am  unwilling  to  make 
any  observation  save  this, — that  the  pleas  raise  very 
serious  questions,  and,  in  my  opinion,  questions  that 
may  be  tried  more  satisfactorily  before  unknown  ju- 
rors; for  in  questions  such  as  are  here  raised,  cha- 
racter is  the  last  thing  on  which  jurors  can  safely 
rely;  and  I  am  in  the  constant  habit  of  telling  juries 
— and  on  the  authority  of  decided  cases— that  parties 
are  to  be  tried  by  their  conduct  in  the  particular 
transaction  in  question  and  not  by  their  previous  cha- 
racter, however  fair  it  may  have  been ;  and  my  expe- 
rience is,  that  in  many  cases  before  this  Court  persons 
of  the  highest  character  have  often  been  found  to  have 
been  concerned  in  acts  respecting  the  preparation  of 
testamentary  instruments,  of  which  their  best  friends 
wonld  have  thought  them  wholly  incapable.  For 
these  reasons  I  am  of  opinion  that  the  present  motion 
should  be  refused,  but,  as  I  already  said,  I  will  hold 
the  plaintiff  to  his  offer  as  to  costs  in  the  event  of  his 
.succeeding. 

Motion  refused. 


IfULLABUT,   XXBCUTO*  OF  M'CaBTHY  V.    MaTHXWI. 
AuSTiN   MULLARKET,   INTEBVENIENT. 

Issues— Different  wills. 
The  plaintiff  testator  had  propounded  a  will  %n 


which  he  was  the  executor  and  principal  lega- 
tee. The  intsrvenient  propounded  a  former  wUlt 
which  appointed  the  same  executor,  who  was 
also  named  a  principal  legatee,  and  the  intsrvenient 
was  named  a  legatee  also.  Both  of  these  wills  were 
impeached  by  the  defendant  on  the  grounds  of  for- 
gery, and  undue  execution,  and  the  last  also  for 
want  of  capacity,  and  undue  influence.  The  wit- 
nesses to  them  were  different  persons.  Held,  that  an 
issue  as  to  both  wills  should  be  sent  to  the  jury. 

Dames,  for  the  internment,  moved  to  fix  a  day  for 
the  trial  of  the  cause.  There  were  two  wills  of  the 
deceased,  Thomas  M'Manus,  alleged  in  the  suit.  The 
first  in  point  of  date,  the  16th  April,  1859,  was  pro- 
pounded by  the  intervenient,  and  in  that  will  he  was 
named  a  legatee;  and  the  late  Dr.  M'Carthy,  who 
had  been  the  former  plaintiff,  was  executor  and  prin- 
cipal legatee.  The  legacies  in  that  will  amounted  to 
about  £1900,  but  by  reason  of  lapses  they  were  in 
fact  reduced  to  about  £600.  The  other  will  was 
dated  the  17th  April,  1865,  and  had  been  propounded 
in  the  declaration  by  Dr.  M'Carthy  in  his  life,  who 
was  the  executor  and  principal  legatee  named  in  it. 
Dr.  M'  Carthy  having  died  pending  the  cause,  the 
present  plaintiff,  who  was  his  executor,  was  made  a 
party  by  suggestion  (see  <mfe,p.  120).  The  legacies 
in  the  last  will  amounted  to  about  £400.  The  de- 
fendant, as  a  niece  and  next  of  kin  of  the  deceased, 
impeached  both  wills.  The  last  will  was  impeached  on 
the  grounds  of  undue  execution,  incapacity,  nndue  in- 
fluence, and  forgery;  the  former  for  nndue  execution 
and  forgery.  The  first  will,  as  well  as  the  last,  had 
been  brought  in  by  Dr.  M'Carthy  with  his  affidavit 
of  scripts,  and  also  the  legatees  in  the  first  had  been 
cited. 

Dr.  Ball,  Q.C.  (Price  with  him),  for  the  plaintiff 
asked  that  the  issue  should  be  confined  in  the  first  in- 
stance to  the  first  will  of  1859.  and  undertook  that  if 
it  were  established  to  abide  by  it  If  it  were  con- 
demned on  a  ground  of  forgery,  of  course,  as  a  simi- 
lar ground  of  impeachment  was  also  given  to  the  last 
will,  it  would  be  idle  to  go  on  to  establish  it.  If  the 
first  were  set  aside  merely  for  informal  execution,  that 
would  not  operate  against  the  second.  The  wit- 
nesses to  the  two  wills  were  different;  the  lapse  of 
time  between  them  was  considerable;  and  a  jury 
would  be  greatly  confused  by  having  the  two  wills 
at  the  same  time  submitted  to  their  consideration. 

G.  Fitzgibbon,  for  the  defendant,  objected  to  hav- 
ing separate  trials  of  the  two  wills;  they  were  nearly 
identical  in  their  disposition,  and  could  be  more  con- 
veniently disposed  of  by  the  same  jury. 

Keatinge,  J. — I  cannot  see  anything  in  this  case 
to  make  an  exception  from  the  general  rule;  and  by 
the  45th  General  Rule  (contentious)  it  is  settled  that 
several  wills  may  in  the  same  suit  be  propounded, 
and  evidence  be  given  on  the  trial  as  to  the  validity 
of  each.  The  issue,  therefore,  will  be  whether  either, 
and  which  of  the  said  two  paper  writings  propounded 
respectively  in  the  plaintiff's  and  intervenient's  plead- 
ings, is  the  last  will  and  testament  of  Thomas  M'Ma- 
nus, deceased,  the  deceased  in  this  cause. 
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BaporUd  by  Olirer  J.  Bark*,  Ztq.,  B«rri*t«r-at-Law. 

Mksxdrh  *.  Meexdith.— April  2b;  June  19. 

m  Election. 

JK.  M^  seised  in  fee  of  certain  estates,  on  his  inter- 
marriage  with  his  wife  B^  executed  a  marriage 
settlement  dated  23rd  of  August,  1837,  whereby  a 
4sum  of  £5,254  was  assigned  to  trustees  upon  trust 
Jbr  the  children  of  the  marriage  in  such  manner  as 
eaid  JR.  M.  and  B.  should  during  their  joint  lives 
appoint,  and  in  default  of  such  appointment  then 
as  the  survivor  of  them  should  appoint,  and  in  de- 
fault of  such  appointment  in  trust  fir  the  children 
in  equal  shares,  and  if  there  should  be  no  children, 
then  in  trust  for  B.  M^  his  executors,  $c.  B.  At. 
by  his  wu%  Just  previous  to  his  death  in  1854,  de- 
vised his  saiifee-simple  estates,  after  providing  for 
his  wife**  jointure,  to  his  eldest  son,  and  his  heirs, 
£&,  he,  acting  in  excess  of  his  power,  bequeathed 
the  said  sum  to  his  second  son  and  his  executors, 
4rc.  Said  B.  M.  and  B.  never  executed  the  said 
power  of  joint  appointment  over  said  sum.  B., 
having  survived  B.  M.,  died  in  1861,  having 
previously  by  deed  appointed  £1,000,  portion 
of  said  sum  to  her  said  eldest  son.  Said  younger 
eon  now  contended  that  his  elder  brother  was  bound 
when  accepting  the  estates  devised  to  him  by  his 
father's  will,  to  elect  between  the  estates  so  devised 
to  him,  and  the  appointment  of  the  £1,000,  and 
to  give  effect  to  the  bequest  made  by  said  will  to  his 
younger  brother.  Held  (affirming  the  order  of 
Master  Brooke)  that  this  was  not  a  case  for  elec- 
tion, and  that  it  was  competent  for  the  elder  brother 
to  take  the  estate  devised  to  him  by  his  father's  wUl, 
and  also  the  £1,000  appointed  to  him  by  hie 
mother. 

This  case  came  before  the  Court  by  way  of  special 
case  stated  under  the  11th  section  of  the  Court  of 
Chancery  Regulation  Act.  The  petition  was  pre- 
sented by  John  Robert  Meredith  of  Gray-street,  Man- 
chester-sqnare,  in  the  County  of  Middlesex,  against 
his  eldest  and  only  brother,  Richard  Meredith,  the  re- 
spondent. The  petition  stated  that  by  indenture 
dated  23rd  August,  1837,  and  made  between  Rich- 
ard Meredith  (herein-after  called  the  elder)  of  the 
first  part;  Rose  Helen  Buckle,  spinster  of  the  second 
part,  and  William  Buckle,  Rev.  Henry  Arthur  Her- 
bert, and  Robert  Meredith,  of  the  third  part,  being 
the  settlement  executed  in  contemplation  of  the  then 
intended  marriage  between  said  Richard  Meredith  the 
elder  and  Rose  Helen  Buckle  (of  which  marriage  John 
Robert  Meredith,  the  petitioner,  and  Richard  Mere- 
dith, the  respondent,  were  the  two  sons)  after  reciting 
as  the  fact  was  that  Rose  Helen  Buckle  was  entitled  to 
*  snm  of  £5,254,  standing  in  her  name  in  the  books 
of  the  governor  and  company  of  the  Bank  of  England, 
and  that  she  was  also  entitled  under  the  will  of  Noah 
Bill,  dated  the  1  Uh  of  August,  1819,  to  a  legacy  of 
«£  1,000  to  be  paid  to  her  by  his  executors  after  the 
death  of  Ellen  Neale,  the  testator's  widow,  and  fur- 
ther reciting,  as  the  fact  was,  that  said  Richard  Me- 
redith the  elder  was  seised  of,  or  well  and  sufficiently 


entitled  to  some  estate  or  interest  in  reversion,  imme-    . 
diately  expectant,  on  the  death  of  William  Meredith, 
his  father,  in  the  Meredith  Estates,  subject  to  the 
payment  of  several  incumbrances  amounting  to  £5,538, 
and  further  reciting  that  a  sum  of  £4.717,  portion  of 
said  Ellen  Buckle,  was  transferred  to  trustees  npon 
the  trusts  of  said  settlement,  it  was  witnessed  that 
the  said  Hose  H.  Buckle,  with  the  consent  of  her  said 
husband,  did  assign  to  the  parties  of  the  third  part 
the  said  legacy  of  £1,000,  and  it  was  declared  that 
the  trustees  ihonld  stand  possessed  of  said  sum  of 
£4,717  at  three  and  a  half  per  cent,  and  the  said 
£1,000  in  trust,  after  the  solemnization  of  the  said 
marriage,  and  nntil  the  several  persons  entitled  to  the 
several  sums  of  money  specified  in  the  schedule  thereto 
annexed  should  be  prepared  to  receive  payment  of  the 
same,  and  should  be  actually  paid,  either  to  suffer  the 
said  snm  of  £4,717  Government  Stock  to  remain  in 
the  then  actual  state  of  investment,  or  to  invest  same 
in  other  securities  as  in  said  deed  is  provided  for,  and 
among  other  trusts  to  pay  the  annual  income,  or  per- 
mit the  same  to  be  received  by  Richard  Meredith  the 
elder  and  his  assigns,  during  his  life,  and  after  his 
decease,  in  case  Rose  H.  Meredith  should  survive 
him,  and  in  case  an  annuity  or  rent-charge  of  £400 
which  the  said  Richard  Meredith  was  by  a  certain 
indenture  of  release  and  settlement,  bearing  even  date 
with  said  settlement,  empowered  to  charge  on  the  said 
Meredith  estates,  should  not  be  well  and  sufficiently 
charged  and  paid  to  her,  and  by  her  accepted  in  dis- 
charge of  the  provisions  next  herein-after  declared, 
npon  trust,  to  carry  ont  and  invest  the  said  trnst  funds 
or  securities,  or  a  competent  part  thereof  in  the  pur- 
chase of  an  annuity  of  £400  for  her  life,  but  in  case 
of  the  waiver  by  her  of  such  last-mentioned  pro- 
vision, then  during  the  life  of  Rose  H.  Buckle,  to 
pay  and  apply  the  said  dividends  and  produce  of  the 
said  funds  and  securities  to  such  persons  as  would  for 
the  time  being  be  entitled  to  the  rents  and  profits  of 
the  lands  out  of  which  the  said  annuity  was  to  be 
payable;  and  after  the  decease  of  the  survivor  of  the 
aaid  Richard  Meredith  and  Rose  H.  Buckle,  to  stand 
possessed  of  all  the  said  trust  funds  and  securities, 
or  such  part  thereof  as  shall  be  unapplied  after  an- 
swering the  purposes  aforesaid  and  the  annual  income 
thereof,  "  in  trust  for  all  and  every  or  such  one  or 
more  exclusively  of  the  other  or  others  of  the  children 
and  child  of  the  said  intended  marriage,  at  such  age, 
day  or  time,  or  respective  days,  ages  or  times,  and  if 
more  than  one,  in  such  parts,  shares  and  proportions, 
with  such  annual  sums  of  money  and  limitations,  and 
for  the  benefit  of  the  said  children,  or  some  or  oue  of 
them,  and  with  such  provisions  for  the  maintenance 
and  education,  or  preferment  and  advancement  in  the 
world  of  any  such.child  or  children,  at  the  discretion  of 
the  said  trustees  or  trustee  for  the  time  being,  or  of 
any  other  person  or  persons  to  be  named  or  appointed 
in  that  behalf  or  otherwise,  and  upon  such  conditions,, 
with  such  instructions  and  in  such  manner  as  the  said 
Richard  Meredith  and  Rose  H.  Buckle,  his  intended 
wife,  shall  during  their  joint  lives  by  any  deed  or 
deeds,  with  or  without  power  of  revocation  and  new 
appointment,  to  be  by  them  both  sealed  aud  delivered 
in  the  presence  of  and  to  be  attested  by  two  or  more 
credible  witnesses,  jointly  direct  or  appoint,  and  io> 
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default  of  such  joint  appointment  au  J  in  default  of 
inch  direction  or  appointment,  and  .so  far  as  every 
and  any  fuch  direction  or  appointment  shall  not  ex- 
tend, then  as  the  survivor  of  them  the  said  Richard 
Meredith  and  Rose  H.  Buckle  by  any  deed  or  deeds, 
with  or  without  power  of  revocation  or  new  appoint- 
ment, to  be  by  him  or  her  sealed  and  delivered  in  the 
presence  of  twp  or  more  credible  witnesses  or  by  his 
or  her  last  will  and  testament,  or  any  codicil  or  codicils 
in  writing  to  be  by  him  or  her  signed  and  published  in 
the  presence  of  and  to  be  attested  by  the  like  number,  of 
witnesses  shall  from  time  to  time  direct  or  appoint, 
and  in  default  of  such  direction  or  appointment,  so  far 
as  every  or  any  of  such  direction  or  appointment  shall 
not  extend,  in  trust  fpY  all  and  every  the  children 
and  child  of  the  said  Richard  Meredith  by  the  said 
Rose  H.  Buckle,  #  who,  being  a  son,  shall  attain  the 
age  of  21  years,  or  being  a  daughter  or  daughters 
■hall  attain  that  age  or  marry,  to  be  divided  between 
and  among  such  children,  If  more  than  one,  in  equal 
•hares,  and  if  there  shall  be  but  one  such  child,  the 
whole  to  be  in  trust  for  that  one  child,  and  in  case 
there  should  not  be  any  child  of  the  said  intended 
marriage  who  should  attain  a  vested  interest  in 
■aid  trust  premises  in  manner  aforesaid,  then 
all  the  said  funds  and  securities  should  be  held 
in  trust  for  the  said  Richard  Meredith,  his  executors, 
administrators  and  assigns,"  The  said  indenture  was 
executed  by  the  said  Richard  Meredith,  Rose  H.  Me- 
redith, otherwise  Buckle,  and  Henry  Arthur  Herbert, 
and  by  no  other  person.  The  said  marriage  was 
shortly  after  the  execution  of  said  deed  solemnisized, 
and  there  were  born  two  children,  and  no  more — 
namely,  Richard  Meredith,  the  elder  son,  the  respon- 
dent (herein- after  called  Richard. the  younger),  and 
John  Robert  Meredith,  the  petitioner,  the  second  son. 
The  petition  then  stated  that  in  1838  the  trustees  sold 
out  the  sum  of  £4, 608,  portion  of  said  sum  of  £4,71.7, 
and  invested  the  produce,  being  £4,679  cash,  in  tak- 
ing assignments  to  themselves  of  certain  charges  af- 
fecting the  Meredith  estate  set  forth  in  the  schedule 
to  the  said  settlement. 

The  petition  next  stated  that  the  said  Richard  Mere- 
dith, the  elder  duly  made  his  last  will  dated  25th  July, 
1854,  and  thereby,  after  reciting  that  he  was  seised 
in  fee  of  his  estate,  consisting  of  the  plowland  of 
Dicksgrove  and  the  several  lands  therein  named,  in- 
cluding the  advowson  or  right  of  presentation  to  cer- 
tain parishes  therein  mentioned,  being  the  heredita- 
ments known  as  "the  Meredith  estate,"  subject 
to  certain  charges  affecting  the  same,  he  de- 
vised said  estate  and  aud  ail  other  real  estates  of 
every  nature  and  kind  which  at  the  time  of  his  de- 
cease he  might  be  seised  or  possessed  of,  or  to  which 
he  might  be  entitled,  unto  the  Rev.  William  Buckle 
and  the  Rev.  Henry  A.  Herbert  and  their  heirs  for 
ever,  npon  trust,  to  permit  his  said  wife,  Rose  H. 
Meredith,  during  her  life  to  receive  and  take  thereout 
£400  a  year,  provided  she  should  by  some  writing 
under  her  hand  and  seal,  attested  by  two  witnesses, 
expressly  accept  the  said  jointure,  aud  by  the  same 
or  some  other  writing  under  her  band  and  seal,  tes- 
tify her  consent  to  waive  the  benefit  of  the  provision 
for  purchase  of  an  annuity  of  £400  a  year  made  by 
ihe  said  indenture  for  the  recovery  thereof.    He  de- 


vised his  said  estate  and  the  said  advowson,  and  all 
his  real  estates  of  every  kind,  to  his  eldest  son,  Ri- 
chard .Meredith,  and  his  heirs,  and  assigns  for  ever,  in 
case  he  should  attain  the  age  of  twenty  one  years 
(which  event  occurred).  Having  thus  bequeathed 
his  vacates  to  his  eldest  eon,  the  testator  thus  pro- 
ceeded with  respect  te  Jo,ha  Robert  Meredith,  hiss** 
cond  son;  ''  I  give,  devise,  bequeath,  and  appoint  to 
my  said  son,  John  Robert  Meredith,  hk  executors*, 
administrators,  and  assigns,  the  several  sums,  chargasv 
or  mortgages  now  vested  in  the  trustees  >  of  my  mar- 
riage settlemsnt*  bearing  date  the  23rd  of  August* 
I8?7,  sinonntiqg  to  the  sum  of  £5,700  or  thereabouts, 
and  all  other  sun*  or  sums  of  money  placed  is  sestls> 
ment  on  my  marriage  with  »y  present  wife,  Roes  H. 
Meredith*  Apd  in  case  my.  said  sonfe  John  Robert 
Meredith,  shall  die  under  the  age  of  twenty-one  years* 
I  direct*  and  my  will  is,  that  said  sums,  charges,  or 
mortgages  shall,  merge  and  be  ^extinguished  for  ths 
benefit  of  my  teid  son,  Riehaid  Meredith."  Testator 
having  then  appointed  the  Res.  Henry.  A.  Herbert 
and  the  Rev.  William  Hill  Buckle  guardians  of  his 
said  sons*  Richard  (ths  younger)  and  of  his  eldest  sob. 
John  Robert  Meredith,  and, also  executors  of  his  said 
will,  died  in  September,  1854,  leaving  his  said  widow 
and  his  said  two  sons  him  surviving,  as  also  his  eldest 
son  and  heir-at-law  by  a  former  marriage,  named  Wil- 
liam Edward  Meredith.  Probate  of  said  will  was 
granted  in  June,  1 858,  to  bis  said  widow  alone.  She 
the  said  Rose  Meredith  elected  then  to  accept  ths  an- 
nuity of  £400  per  annum  devised  to  her  by  testator's 
wHli  and  charged  on  the  Meredith  estate  in  lien  of 
that  directed  to  be  raised  by  said  indenture  of  settls- 
ment  oat  of  ths  trust  funds  therein  comprised,  bst 
did  not  execste  any  deed  expressing  such  intention* 
and  she  is  now  dead*  and  the  trust  funds  were  never 
sought  to  be  made  applicable  therefor.  The  said  Ri- 
chard Meredith  the  elder  and  Rose  Helen,  his  wife, 
did  not  to  sny  extent  whatsoever  execute  the  said 
power  of  joint  appointment  over  the  said  funds  com- 
prised in  the  said  indenture  of  settlement  and  thereby 
conferred  upon  there. 

The  petition  then  stated  that  after  the  death 
in  1854  of  said  Richard  Meredith  the  elder,  his 
widow,  said  Rose  H.  Meredith,  by  deed  poll, 
dated  22nd  March,  1859,  under  her  hand  and 
seal,  attested,  &c.,  after  reciting  the  above  mentioned 
settlement  of  23rd  August,  1837,  and  that  there  was 
issue  of  said  marriage  two  sons,  namely — Richard 
Meredith  (the  younger)  and  John  Robert  Meredith, 
the  second  son,  and  that  both  said  sons  were  then  mi- 
nors; also  reciting  the  death  pf  her  husband,  and 
that  no  joint  appointment  of  the  trust  moneys  sod 
premises  comprised  in  said  settlement  was  ever 
made  by  the  said  Richard  Meredith  the  elder  and 
his  wife;  and  that  the  right  to  appoint. the  same 
was  then  vested  in  her  as  the  survivor;  she  as  such 
survivor  did  in  pursuance  aud  in  execution  of  ths 
power  so  reserved  to  her,  and  of  every  other  power 
her  thereunto  enabling,  irrevocably  direct,  limit,  and 
appoint  the  said  sum  or  legacy  of  £1000  which  had 
been  so  bequeathed  to  her  by  the  will  of  the  ssid 
Noah  H.  Neale,  to  her  eldest  son,  the  said  Richard 
Meredith,  bis  executors,  administrators,  and  assigns* 
ss  a  then  present  interest  in  him;  and  as  to  all  ths 
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test,  residue,  and  remainder  of  said  trust  moneys, 
amounting  to  the  sum  of  £4790  or  thereabouts,  she 
did  thereby  further,  direct,  limit,  and  appoint   the 
same  to  her  second  son,  John  Robert  Meredith,  the 
petitioner,  his  executors,  administrators,  and  assigns, 
ma  a  rested  interest  in  him  when  he  should  attain  the 
mge  of  twenty-one  years,  but  without  interest  during 
her  own  life.     Said  Rose  Meredith,  without  revoking 
said  appointments,  died  on  the  21st  of  June,  1861. 
She  previously  in  1858,  together  with  the  Rev.  Wil- 
liam Buckle,  was  appointed,  after  the  death  of  the 
said  Richard  Meredith  the  elder,  the  guardian  of  said 
two  sons,  Richard  and  John  Robert,  who  were  then 
made  wards  of  court.     A  portion  of  said  Meredith 
estate  was  sold  in  the  late  Incumbered  Estates  Court 
for  the  payment  of  the  charges  thereon ;  and  the  trus- 
tees of  said  settlement,  pursuant  to  the  leave  of  this 
court  in  the  minor  matter  given,  obtained  payment 
of  the  principal  sum  of  £4,500  on  account  of  the 
principal  sum  of  £4,679  due  to  them  on  foot  of  cer- 
tain of  their  said  incumbrances,  and  they  then  applied 
said  sum  in  taking  assignments  of  two  mortgages  af- 
fecting the  unsold  residue  of  said  estates,  dated  re- 
spectively the  19th  of  August,  1845,  and  the  6th  of 
July,  1847,  and  which   mortgages  were  theretofore 
▼ested  in  Charles  Barton,  Esq.    The  said  executors 
having  sold  out  the  balance  then  stood  possessed  of 
£4778  as  representing  the  original  sum,  £4717,  sod 
now  held  by  the  trustees  in  trust  for  the  petitioner; 
and  this  last  mentioned  sum  of  money  is  now  an  in- 
cumbrance affecting  the  unsold  residue  of  the  Mere- 
dith estate  devised  as  aforesaid  to  Richard  the  younger. 
The  said  £1000  legacy  was  paid  in  after  the  death  of 
the  said  Ellen  Neale,  and  was  ultimately  also  invested 
in  an  assignment  of  a  mortgage  affecting  the  Mere- 
dith estate.     Richard  Meredith  attained  his  age  of 
twenty-one  years  on  the  15th  February,  1862,  and 
entered  into  possession  of  the  unsold  residue  of  the 
Mredith  estate  under  the  devise  to  him  by  his  father's 
will,  and  is  now  in  the  receipt  of  the  rents  thereof. 
By  an  order  of  the  Lord  Chancellor  of  the  1 1th  of 
June,  1862,  it  was  referred  to  Master  Brooke  to  re- 
port what  were  the  rights  of  the  petitioner  on  the 
death  of  his  said  mother,  and  what  allowance  was  to 
be  made  for  his  maintenance  and  education  during  his 
minority;  and  the  contest  now  between  the  brothers — 
the   petitioner     and    the     respondent —  was   this  : 
It   was  contended,   on   the   part   of  the  petitioner, 
that  his  eldest  brother  Richard  could  not  adopt  his 
lather's  will  in  part,  but  that  if  he  took  the  estate 
thereby  devised  to  him  he  was  bound  to  give  effect 
to  the  bequest  to  the  petitioner  contained  in  the  same 
will  of  the  whole  of  the  trust  funds  comprised  in  said 
indenture   of  settlement,   including  said   legacy  of 
£1000  appointed  to  him  by  said  Rose  H.  Meredith. 
The  said  Master  made  his  report,  on  the  25th  of 
April,  1864,  and  he  thereby  fonnd  that  the  sum  of 
£4778,  charged  as  aforesaid  on  Richard's  estate,  con- 
stituted the  petitioner's  entire  fortune,  and  that  it  was 
competent  for  said  Richard  to  take  the  said  estate  de- 
Vised  to  him  by  his  father's  will,  and  also  the  sum  of 
XI 000  appointed  to  him  by  said  deed-poll  of  appoint- 
ment made  by  his  said  mother.     This  report  was  con- 
firmed by  the  Court  save  as  to  the  £1000,  upon 
which  portion  of  the  Master's  finding  the  Conrt  did 


not  offer  any  opinion.  The  petitioner  now  submits 
that  under  the  circumstances  aforesaid  he  has  a  right 
to  have  the  said  charges  raised,  and  the  respondent 
alleges  the  contrary.  Both  parties  having  agreed  to 
the  above  state  of  facts,  and  further  having  agreed 
to  abide  by  the  decision  of  the  Court,  accordingly 
by  an  indenture  of  25th  November,  1865,  the  said 
trustees,  by  the  desire  of  the  petitioner  and  respon- 
dent, assigned  said  mortgage  for  £1000  to  one  John 
George  McCarthy  upon  trust  for  such  one  or  either  of 
the  petitioner  or  respondent  as  might  be  delared  enti- 
tled thereto  by  this  Court.  The  following  are  tho 
questions  for  the  consideration  of  the  Court.  1st — 
Whether  the  said  Richard  Meredith  the  younger  was 
or. was  not  bound  when  accepting  the  estates  devised 
by  the  will  of  his  father,  Richard  Meredith  the  elder, 
to  give  effect  to  the  bequest  made  by  the  said  will  to 
petitioner  of  all  the  several  charges  or  incumbrances 
then  vested  in  the  trustees  of  the  said  indenture  of 
marriage  settlement,  and  all  other  sum  or  sums  of 
money  placed  in  settlement  on  the  marriage  of  said 
Richard  Meredith  with  Rose  his  wife.  2nd — Whe- 
ther said  Richard  Meredith  the  younger  is  not  bound 
to  elect  between  the  estates  devised  to  him  by  the 
said  testator's  will  and  the  appointment  of  the  sum  of 
£1000  made  to  bim  by  the  said  Rose  H.  Meredith 
by  the  said  deed-poll  3rd — Whether  the  said  Ri- 
chard Meredith  the  younger  is  or  is  not,  under  the 
circumstances  aforesaid,  bound  to  suffer  the  said  sum 
of  £1000  and  the  securities  upon  which  the  same  is 
invested  to  be  held  by  the  said  John  George  M'Car- 
thy  under  the  above  stated  indenture  of  the  25th  of 
November,  1865,  in  trust  for  petitioner.  The  peti- 
tion then  prayed  for  the  opinion  of  the  Conrt  npon 
the  above  case  and  questions,  and  for  judgment,  and 
that  such  judgment  may  be  binding  on  the  petitioner 
and  of  the  respondent,  and  for  a  declaration  as  to  how 
the  costs  are  to  be  paid. 

Brewster,  Q.C.,  Warrent  Q.C.;  and   Charles  H. 
Woodroffe,  were  for  the  petitioners. — This  is  a  ques- 
tion of  very  great  nicety  indeed.     By  the  marriage 
settlement  of  1837  a  joint  power  of  appointment  was 
given  to  Richard  and  Rose  Meredith — that  is,  a  power 
jointly  to  appoint  between  their  two  sons,  Richard 
and  John  Robert,  the  personal  estate  put  in  settle- 
ment on  said  marriage.     What  happened  was  this — 
the  father  devised  his  real  estate,  the  Meredith  Es- 
tate, to  his  eldest  son,  and  he  bequeathed  the  personal 
estate  to  his  second  son,  but  there  was  never  any  joint 
appointment  during  the  joint  lives  of  husband  and 
wife.      Well,  the  husband  dies,  and  the  wife  then 
appoints  £  1,000  to  her  eldest  son,  thus  taking  from 
the  second  son  £1,000  out  of  the  portion  which  tho 
father  had  endeavoured  to  appoint  to  him,  and  the  eld- 
est son  now  endeavours  to  take  benefits  under  both  fa- 
ther and  mother's  will.  The  doctrine  of  election  applies 
here.    The  doctrine  of  election  is  founded  on  the  princi- 
ple that  there  is  an  implied  condition  that  he  who  ac- 
cepts a  benefit  under  an  instrument  must  adopt  the 
whole  of  it,  conforming  with  all  its  provisions,  and 
renouncing  every  right  inconsistent  with  them — that 
is  the  doctrine  of  election,  and  if  this  equitable  doe- 
trine  were  unknown,  see  what  would  be  the  effect  if 
the  mother,  instead  of  appointing  £1,000  to  her  eld- 
est ton,  appointed  the  whole    orpu-;.  then i  tfce  eld- 
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est  would  take  first  all  tbc  real  estates  under  his  fa- 
ther's will,  and  every  farthing  of  the  personal  under 
his  mother's,  and  the  younger  son  in  that  case  would 
be  left  a  beggar-man.  Suppose  the  wife  made  no 
appointment  at  all;  then  the  eldest  son  would  take 
all  the  real  estate  and  half  the  personalty;  the  other 
half  would  then  go  to  John  Robert.  The  father  here, 
then,  affects  to  dispose  of  property  not  his  own,  to- 
gether with, his. 

JtUdt,  Q.Q.,  and  Hicfaon,  contra,  contended  that 
this  was  not  a  case  for  election  at  all. 

The  argumeuta  on  {his  side,  in  which  the  Lord 
Chancellor  concurred,  are  collected  in  his  Lordship's 
judgment,  as  follows.: —  , 

.  Tab  Lpaj>  Chancsw* — In  this  case,  in  w^lch 
Jpha  Robert  Meredith  is  petitioner,  end  Richard  Me- 
redith is  respondent,  -a  question  was  raised  which 
comes  before  me  op  a  special  pate  agreed  upon  be- 
tween the  parties  for  the  purpose  of  determining  and 
of  getting  the  opinion  of  the  Court  apon  the  question* 
whether  or  not  Richard  Meredith  was  or  was  not 
bound  when,  accepting  the  estates  devised  to  him  by 
the  will  of  |iis  father  to  give  effect  to  a  certain  be- 
quest made  by  the  said  will  to  John  Robert  Meredith 
the  younger  brother :  of  Richard,  of  all  the  several 
charges  pr  incumbrances  then  vested  in  the  trustees 
of  the  marriage  settlement  of  Richard  Meredith  (the 
elder),  the  father  of  Richard,  the  respondent,  and  of 
John  Robert  Meredith,  the  petitioner.      The  second 
question  we  have  to  consider  is  tbe  real  question,  to 
which  the  first  is.  only  preliminary,  and  that  is,  whe- 
ther Richard  Meredith,  the  younger  was  bound  to  elect 
between.  thev  estates,  (devised,  tp  him  by  the  testator's, 
will  and  the  appojntmeut  of  a  sum  of  £1,000  made  to 
bim  by  his  mqtl)gr,  Rose  Meredith,  by  a  certain  deed 
poll  dated  tfie  22nd  March,  1859.      The  third  ques- 
tion which  is  for  the  consideration  of  the  Court  de- 
pends on  tbe.  second.    The  real  question  then  here  is,— 
which  of  the  two  brothers  is  entitled  to  this  JGlyOOO. 
Tbe  case  states  the  marriage  settlement  of  the  father 
and  mother  ,  of  the  petitioner  and  respondent,  which 
settlement*  after  reciting  that  Rose  Buckle  was  enti- 
tled to  a  sum  pf  £6,254  standing  in  the  books  of  the 
Bank  pf  £ngjand,.and  also  to  a  sum  of  £1*000  under 
the  will  of  a, Mr.  Neale,  and  also  after  reciting  that  a 
marriage  was, intended  soon  after  to,  be  solemuised  be- 
tween said  Riebard  Meredith  and  Rose  Suckle,  those . 
funds  were  settled  in  the  ordinary  way,  that  after  the 
death  of  the  survivor  of  the  said  Riehard  Meredith 
and   Rose,  his  then  intended  wife,  the  trustees  of 
the  settlement  should  stand  possessed  of  all  the  funds 
and  securities  therefor,  in  trust  for  the  children,  of  the 
marriage,  but  subject  to  the  joint  appointment  of  the 
husband  aud  wife,  and  in  default  of  anch  joint  appoint- 
ment, then  th^  power  of  appointment  was  given  to  the 
8urvivprpf1ssid  husband  and  wife  among  the  children  pf 
tlw .nwriage,  and,  then  in  default  of  such  appointment  of 
such  survivor,  share  aud  share  alike  among  said  chil- 
dren.    The  case  then  states  that  the  marriage  was 
■oou  ;after  solemnised*  and  that  there  were  two  chil- 
dren ssoe  of  that  marriage,  Richard  and  John  Robert, 
of;  whom  Richard  was  tbe  elder*    Well,  Richard,  the 
falser*  died  in  1854,  and  previous  to  bis  death  he 
made  bis  will  dated  the  25th  day  of  July,  1854,  but 
neither  he  nor  his  wife  ever  Jointly  executed  the  power 


given  to  thorn  by  their  marriage  settlement,  so  thai 
the  power  of  appointing  at  all  events  remained  ia 
the  survivor.  By  that  will  he  recites  that  he  was 
seised  in  fee  of  certain  estates  charged  with  a  jointure 
for  his  wife,  aud  subject  thereto  h*e  devised  all  those 
estates  to  trustees  in  trust; for  his  eldest  son  Richard* 
and  bis  heirs  for  ever,  and  he  then  proceeds  to  deal 
with  those  moneys  over .  whfch  he  had  the  power  of 
appointment;  he  says  that  he  appoints  all  those  mo- 
neys to  his  second  son.  {fiis  Lordship  here  reads 
tbe  will.]  Well,  Richard  the  elder  died  in  the  sam* 
year,  having  never,  as  I  just  observed,  jointly  witht 
his  wife,  Rose  Meredith,  appointed  the  said  moneys 
amounting  to  £5,700,  or  thereabouts.  After  his 
death  she  executed  the  power  by  deed  poll,  which,  as 
■he  recites  therein,  she  was  empowered  to  do,  and 
she  appoints,  as  she  says — the  words  of  the  deed 
are  these-*1' Now  these  presents  witness  that  ths 
said  Rose  Helen  Meredith  in  pursuance  and  execution 
of  the  said  power  given  and  reserved  to  her  in  and  bw 
the  said  in  part  recited  indenture  of  tbe  23rd  August^ 
1837,  and  of  all  and  every  other  power  and  powers* 
authority    and    authorities   her  thereunto   enabling, 

doth irrevocably  direct,  limit  and  appoint  ths 

said  sum  or  legacy,"  dealing  with  the  £  1,000  legacy 
bequeathed  to  her  by  Noah  Neale,  and  all  the  rest  of 
the^personal  property  she  appointed  to  her  second 
son*  John  Robert  Meredith.     This  lady  died  in  ths 
month  of  June,  1861.     Now  clearly  this  £1,000  was 
well  nppointed,  as  also  was  the  larger  sum  to  John 
Robert.      The  children  were  then  made  wards  of 
Court,  and  the  legacies  were  raised  and  vested  on  an 
estate  which  it  is  not  here  necessary  to  advert  to. 
Richard,  the  eldest,  attained  his  age  in  the  year  1862. 
and  he  has  taken  the  Meredith  estates  under  bis  fa- 
ther's will.      By  an  order  of  June,  1863,  the  matter 
was  referred  to  Master  Brooke,  and  in  the  proceed* 
ings  of  that  order  of  reference  it  was  contended  that 
Richard  the  elder  elected  to  take  the  estates  devised 
to  him,  and  that  as  he  had  done  so  be  was  bonnd  to 
give  effect  to  the  trusts  of  the  will  in  full,  and  that 
therefore  the  entire  of  the  £5,700  went  to  the  peti- 
tioner, John  Robert.     The  Master  made  his  report  on 
the  25th  of  April,  1864,  and  he  found  that  the  sum 
of  £4,700  in  round  numbers  charged,  upon  his  elder' 
brother  Richard's  estate  formed  the  entire  fortune  of 
John  Robert  Meredith,  the  petitioner  here;  and  ths 
Master  further  found  that  the  elder  brother  Richard 
was  entitled  to,  and  that  it  was  competent  for  him  to 
take  those  Meredith  estates  devised  to  bim  by  his 
father's  will,  and  also  the  snm  of  £1,000  appointed 
to  him  by  said  deed  poll  by  his  mother's  will.     It  Is 
upon  this  portion  of  the  Master's  report  that  we  hers 
had  so  much  argument,  a  very  nice  question  for  a  de- 
basing society,  and  the  question  we  have  now  to  de- 
termine is,. whether, this  opinion  of  the  Master  is  cor- 
rect or  not,  having. regard  to  the  circumstances  ef  ths 
ease.     In  that  opinion  of  Master  Brooke  I  entirelj 
concur.     The  question  simply  if,  what  is  the  effect 
where  a  party  having  elected  takes  benefits  under  a> 
will,  whether  the  fact  of  that  election  is  to  include  sot 
merely  anything  derived  under  the  will,  but  other 
gifts  not  derived  under  the  wilL    The  definition  of  this 
doctrine  ef  election,  as  laid  down  in  1  Jarman  on  Wills* 
appears  to  be  a  correct  definition  ;  it  is  this,  thai 


THE  IRISH  JURIST. 


2*5 


m  party  who  accepts  benefit*  under  a  will  or  deed 
most  adopt  the  whole  contents  of  the  instrument,  con* 
Ibming  to  all  it*  provisions  and  renouncing  every 
right  inconsistent  with  it,  as  if  a  testator  disposes  of 
property  not  his  own,  and  has.  given  a  benefit  to  the 
person  to  whom  that  property  belong*,  the  devisee  or 
legatee  accepting  the  benefit  so  given  to  him  most 
make  good  the  testator's  attempted  disposition,  and1 
equity  will  sequester  the  property  given  to  him  for 
the  purpose  of  making  satisfaction  out  of  it  to  the 
person  whom  he  has  disappointed  by  the  assertion  of 
these  rights.     That  is  the  doctrine  of  election.      Bnt 
it  mnst  he  understood  clearly  that  the  property  that 
testator  devises  is  not  only  not  the  testator's,  bnt  that 
lie  'has  bo  present  interest  whatever  therein.    Now 
efeariy  in  the  present  instance  the  testator  had  an 
interest  in  the  funds  he  affected  to  dispose  of,  and 
therefore  it  would  appear  to  be  taken  out  of  the  rule 
kid  down  in  Jarmah,  which  I  have  just  repeated;  in 
fact,  to  nse  the  words  of  Lord  Eldon  hi  Eancliffe  v. 
Perkins  (6  Dow.  186),  it  is  difficult  in  any  case  to 
apply  this  doctrine  of  election  when  the  testator  had 
some  present  interest  in  the  estate  disposed  of,  though 
h  may  not  be  entirely  his  own.      In  this*  case  clearly 
he  had  an  interest;  he  had  the  estates,  the  Meredith 
estates,  and  he  had  a  reversion,  or  rather  a  remainder 
in  the  funds.      Not  alone  then  must  the  property  de- 
vised or  bequeathed  be  not  his  own,  that  is,  not  alone 
must  he  have  no  interest  therein,  but  he  must  hare 
an  intention  to  dispose  of  what  was  not  his  own. 
Lord  Ehitm,  hi  Dashwood  v.  Peyton  (18  Vesey,  27), 
tays,  "  that  to  raise  a  case  of  election  there  must  be 
a  clear  intention  to  give  what  is  not  his  own."     Now 
be  does  hot  manifest  that  intention;  he  knew  well  he 
had  an  interest  in  die  funds,  and  in  the  estate.     I 
have  looked  into  the  cases,  and  I  have  not  found  any 
case  in  which  the' doctrine  has  been  extended;  there 
ieno  case  pushing  the  doctrine  further  than  that  whfoh 
I  have  just  stated.     It  may  be  wise  of  it  may  not  be, 
bnt  he  that  as  it  may,  I  have  found  no  case  pushing  the 
case-farther.  Now,  the  fasts  here  are  very  few  and  very 
simple,  the  testator  makes  bis  will  and  dies  in  the 
year  1864.     Seven  years  after  that  his  widow  dies— 
in  1861 ;  and  she  then  appoints,  and  in  pursuance  of 
her  power  and  right  has  appointed  that  property, 
which  was  then  unappotnted;  and  the  party  taking 
puder  the  mother's  appointment  was  a  stranger  to 
the  appointment  made  by  the  father,  which  was  eon- 
fessediy  inoperative  by  reason  of  his  not  surviving  hts 
wile.     I  am  of  opinion  that  there  is  no  case  for  elec- 
tion here.    I  think  that  Richard  Meredith  the  younger 
is  not  obliged- to  elect  between  benefits  conferred  upon 
him  by  his  toner's  will,  which  willed  to  him  the 
landed  estates  and  those  benefits  he  took  derivatively 
through  his  mother.     In  fact  this  is  the  principle  laid 
down  in  Lady  Cavan  v.  Pultnsy  (2  Ves.  Jun.  544; 
3  Ves.  384).     In  that  case  the  marginal  note  was  as 
follows :— "  A  tenant  in  tail,  with  power  to  lease,  remain- 
der to  B.  wife  of  G.  in  tail,  conceiving  himself  to  have 
obtained  the  fee  under  a  void  execution  of  a  power, 
made  leases  exceeding  his  power,  reciting  that  he  was 
neised  of  the  freehold  and  inheritance,  and  covenant- 
ing for  quiet  enjoyment  against  any  act  of  himself  or 
those  claiming  under  him,  A.  by  his  will  devised  the 
naid  estates  and  others  to  13.  for  life,  remainder  to 


his  first  and  other  sons  in  tail  male,  remainder  to  his* 
daughter  and  her  first  and  other  sons,  and  to  D.  and' 
his  first  and  other  sons  successively  in  same  manner; 
and  gave  to  B»  and  C.  certain  interests  in  his  perso- 
nal estates,  end  gave  the  residue  to  D.,  who  filed  a 
bill  to  have  the  will  established.     B.  elected  to  take 
her  estate  tail  in  opposition  to  the  will,  which  the 
Master  reported  for  her  benefit.     After  her  death  C. 
who  had  taken  under  the  will,  claimed  as  tenant  by 
the  curtesy,  and  brought  ejectments  against  the  les- 
sees, some  of  whom  had  expended  considerable  sums 
on  their  tenements.     Neither  the  lessees  nor  D.  are 
entitled  to  stop  the  ejectments,  or  to  put  C.  to  his 
election."     Now  clearly  this  is  a  derivative  interest  in 
this  £1000  derived  by  Richard  from  Rose,  his  mo* 
tber:  and  I  don't  see  any  case  more  in  point  than  the 
one  I  have  just  cited.     Well,  in  this  case  the  father 
died,  and  the  son  Richard  comes  into  possession.    It 
was  when  the  Meredith  estate  came  into  his  possession, 
if  election  would  apply  at  all,  that  he  should  have 
elected;  but  there  was  nothing  for  him  then  to  elect 
between  en  hie  father's  death,'  nor  for  seven  years 
after,  and  it  might  as  well  have  been  twenty  years 
after.    He  had  ao  two  estates  then  to  eie*t'  between. 
One— -naniely,  the  appointment  of  the  fond— was  a 
mere  chance.    I  >  have  considered  this  <Jase>  which  is  a 
very  novel  one,  very  attentively,  and  I  feel  persuaded 
that  Master  Brooke  has  arrived  at  a  sound  conclusion.  I 
have  just  read  a  ease  bearinjruponthis  question  decided 
and  reported  since  this  case  was  before  me— In  re  Viz- 
ard'sttusU  (I  Law  Rep.,  Eq.  Ser.667).  In  that  case  "a 
legatee  who  was  entitled  nnder  a  will  to  such  share  as 
testator's  widow  should  appoint;  and  in  default  of 
such  appointment,  and'  in  case  she  should  not  so  ap- 
point, and  in  default  thereof,  he  gave,  devised,  aad 
bequeathed  one  moiety  to  the  children  of  his  brother 
Charles,  and  the  other  moiety  to  the  children  of  hts 
brother  John.     Charles  had  five  children,  and  Frede- 
rick Visard  was  one  of  those  five;  and  therefore  if 
there  was  no  appointment  he  became  entitled  to  one* 
fifth  of  the  moiety.     A.  by  deed,  under  the  English 
Bankruptcy  Act  of  1861,  assigned  til  his  estates  and 
effects  to  trustees  for  creditors.     The  widow  subse- 
quently appointed  to  A.  the  same  share  he  would  have 
token  in  default  of  appointment,  vis.  one-fifth;  and 
it  was  held  that  the  appointment  by  the  widow  was 
good,  and  that  the  appointed  share  did  not  pass  un- 
der said  deed  to  the  trustees."    In  this  case  I  have 
just  cited  every  species  of  property  to  which  the 
bankrupt'  was  then  entitled  passed  nnder  the  deed; 
bet  the  chance  of  taking  anything  under  the  appoint- 
ment of  the  widow,  which  was  not  a  possibility  cou- 
pled with  an  interest,  but  a  mete  chanbe,  was  inca- 
pable of  being  assigned,  following  Lwv.  Oldmg  (2 
Jnr.  w.  e.  850),  which  is  cited  in  Sugden  on  Powers; 
8th  ed.  78.     It  appears  to  me  that  this'  case  goes  to 
show  that  whdu  a  party  (the  respondent)  had  only  a 
mere  chance,  not  a  possibility  coupled  with  an  inte- 
rest; that  in  other  words  he  had  no  interest  in  this 
fund  in  the  interval  that  was  between  his  father's1 
death  and  th*  time  of  the  appointment,  vhs.  his  mo-* 
Cher's  death;  *«d  clearly  in  tbatfnterval  he  could  not 
be  called  on  to  elect;  no  castt  then  arising,  be  could 
not  be  called  on  to  elect;  and  he  ie  not  bound  to  cany 
out  the  testator's  intentions  out  of  the  interest  he  haa 
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now  in  this  fund,  for  that  interest  was  a  derivative  in- 
terest and  cftiie  to  him  bj  the  appointment  of  his 
mother.  I  then  entirely  concur  with  Master  Brooke 
that  those  questions  mast  be  answered  in  the  nega- 
tive. Let  each  party  abide  their  own  costs. 


&OII0  Court 

Reported  by  H,  Wt  a  Nackay,  Eaq.,  Bftrrifter-at-lAW 

Boao  v.  Bradford. — April  30;  May  1,  2,  23. 

Evidence— Ch.  Reg.  Act,  1850,  sec.  13— Documen- 
tary evidence  on  appeal — Practice. 

The  Court  is  at  liberty,  on  appeal  from  the  Master's 
decretal  order  (15th  sec.)  to  receive  documentary 
evidence  which  was  not  before  the  Master. 

The  Court  has  jurisdiction  to  review  a  decision  of  Hie 
Master  as  to  what  evidence  is  capable  of  being  re- 
ceived upon  Ike  true  construction  of  the  Court  of 
Chancery  Regulation  Act,  1850,  13  £  14  Vict,  c 
89,  *.  13. 

The  practice  in  the  Master's  offices  under  the  above 
section  is  irregular.  The  proper  course  would  be 
that  the  Master  should  make  a  proper  order  di- 
recting the  books  of  account  to  be  received  as  prima 
facie  evidence,  and  it  is  desirable  that  such  items  as 
are  capable  of  being  proved  independently  should 
be  so  proved  before  such  order  is  made. 

This  was  an  appeal  from  the  Master's  decretal 
order  under  the  15th  section,  declaring  that 
the  sum  of  £541  16s.  2d.  was  dne  from  the  es- 
tate, of  the  testator  to  one  John  Low,  a  respon- 
dent in  this  suit.  The  grounds  of  the  appeal  were 
that  the  Master's  order  was  fonnded  on  evidence  inad- 
missible in  point  of  law,  that  it  was  against  evidence 
and  the  weight  of  evidence,  and  that  the  charge  of 
John  Low  was  not  supported  by  proper  or  sufficient 
evidence.  The  appellants  asked  at  the  same  time 
for  the  costs  of  the  motion  as  part  of  their  costs 
in  the  matter.  The  evidence  objected  to  con- 
sisted of  a  copy  of  a  lost  day-book  marked  D., 
and  two  ledgers,  marked  C.  and  E.  respectively; 
a  bill  book  commencing  15th  of  October,  1851; 
a  cash  book  entitled  "John  Low's  Cash  Book," 
called  cash-book  marked  12;  a  ledger  marked  7,  and 
a  memorandum  entitled  Low  v.  O'DonneU,  dated  7th 
June,  1856.  The  principal  question  in  the  case  was 
on  the  ledger  marked  0.  Witnesses  had  been  exa- 
mined viva  voce  while  the  cause  was  in  the  Master's 
Office,  and  it  appeared  from  the  evidence  of  J.  G. 
Beatty,  who  had  been  the  book-keeper  of  the  respon- 
dent Low  from  1849  to  1857,  that  the  whole  of  that 
ledger  was  in  his  (Beatty's)  handwriting,  that  the 
former  part  of  it  contained  acoounts  of  the  year  1855, 
and  was  posted  from  the  26th  September,  1855,  from 
the  day-book  produced,  and  the  latter  part  contained 
accounts  of  the  year  1854,  and  was  not  posted  from 


any  forthcoming  day-book,  nor  could  witness  tell  from 
what  book,  nor  at  what  time  it  was  posted.     Witness 
could  give  no  explanation  of  the  fact  that  the  accounts 
of  1854  were  introdnced  after  those  of  1855,  and 
refused  to  deny  that  they  were  inserted  in  1855  after 
the  posting  of  the  accounts  of  that  year,  bnt  the  di- 
rect question  whether  such  was  the  case,  was  objected 
to  and  withdrawn.     He  bad  previously  sworn  that  it 
was  some  years  since  he  had  seen  the  day-book  from 
which  the  entries  in  the  ledger  marked  0.  wens 
posted,  and  that  as  far  as  he  could  recollect,  the  en- 
tries in  that  ledger  were  a  correct  representation  oC 
the  entries  made  by  himself  in  the  day-book.      The; 
question  whether  the  entries  in  the  ledger  were  a  fair- 
copy  of  those  made  by  himself  in  the  day-book,  had 
been  objected  to  on  the  ground  of  the  non-production: 
of  the  day-book,  of  which  it  had  been  alleged  to  be  a 
copy,  and  had  been  accordingly  withdrawn.      The 
respondent  Low  was  himself  examined  viva  voce,  bnt 
had  died  before  the  hearing  of  the  appeal      In  his 
examination  he  had  answered  affirmatively  to  the 
question — "Were  those  entries  in  this  ledger,  or  any 
part  of  them,  made  up  from  a  day-book  that  you 
say  was  lost?"  and  had  stated  in  answer  to  another 
question  that  these  entries  were  those  np  to  Septem- 
ber 26th,   1855,  but  both  questions  were  objected 
to,  on  the  ground  that  he  did  not  keep  the  entries 
himself,  and  there  was  no  distinct  statement  by  any 
of  the  witnesses  that  those  entries  were  posted  from  s 
lost  day-book. 

Some  additional  documentary  evidence  was  received 
on  the  appeal  under  the  circumstances  stated  in  th* 
judgment. 

Harrison,  Q.C.,  Jackson,  and  for  the  appellants. 
W.  Bourke,  Q.C.,  and  0' Moore,  for  the  respon- 
dents. 

The  question  discussed  was  the  admissibility 
of  that  part  of  the  leger  G.  which  contained  the  ac- 
counts of  1 854.  It  turned  on  the  Chancery  Regula- 
tion Act,  1850,  13  &  14  Vict.  c.  89,  s.  13,  the  latter 
part  of  which>nacu  that  "  in  taking  any  accounts 
other  than  any  partnership  accounts,  where  it  appears 
to  him  [the  Master]  that  the  books  of  account  have 
been  bona  fide  kept,  and  the  entries  duly  made  therein 
from  time  to  time,  as  occasions  for  such  entries  arose, 
or  when  from  any  circumstances  the  account  cannot 
otherwise  be  taken,  it  shall  be  lawful  for  the  Master, 
if  he  think  fit,  to  direct  that  the  books  of  account  is 
which  the  accounts  so  required  to  be  taken  have  bees 
kept,  or  such  of  them  as  he  thinks  fit,  shall  be  taken 
as  prima  Jade  evidence  of  the  truth  of  the  matters 
therein  contained,  with  liberty  to  the  parties  inte- 
rested to  take  such  objections  thereto  as  they  may  be 
advised."  1  Taylor  on  Evidence,  sec  641,  was  cited 
to  show  that  the  evidence  was  inadmissible  at  com- 
mon law.  With  regard  to  the  statute  it  was  insisted 
that  the  language  of  the  corresponding  English  Act* 
15  &  16  Vict.  c.  86,  s.  54,  was  very  similar,  and  the 
cases  on  its  construction  applied,  and  that  consequently 
the  item  should  have  been  corroborated,  and  all  the 
independent  means  of  proof  should  have  been  ex- 
hausted before  recourse  was  had  to  the  statute  and 
Morgan's  Chanc  Ord.  3rd  ed.  217,  Ewart  v.  Wil- 
liams (3  Drury,  21,  and  on  appeal,  7  De  Gex  M.  & 
G.  68)  were  cited.    It  was  also  contended  that  the 
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tte  books  evidence  (Morg.  vbi  sup).  On  the  other  side 
it  was  contended  that  this  Court  bad  no  jurisdiction 
to  hear  the  appeal.  The  statute  gave  the  Mas- 
ter authority  to  make  the  books  evidence  if  he  thought 
fit,  and  the/  haying  been  made  evidence,  the  parties 
might  take  objections,  fmt  none  had  been  taken  here, 
ma  this  was  an  application  to  send  back  the  case,  on 
the  ground  that  the  books  were  never  evidence,  and 
that  therefore  it  never  had  become  necessary  to  take 

Sy.  JZwart  r.  Williams  did  not  militate  against 
eir  view,  for  there  the  point  was  not  raised,  and  be- 
sides the  order  was  confirmed ;  and  the  fact  that  the 
proceedings  in  the,  office  partake  so  much  of1  the  na- 
tpre  of  a  personal  colloquy,  was  a  reason  for  adopt- 
ing such  a  construction.  \The  Master  of  the  Rolls 
intimated  that  the  objection  to  the  jurisdiction  could 
not  be  sustained,  as  two  cases  had  been  argued  on 
appeal  in  England  without  such  an  objection  having 
been  tajcen.] 

May  23.— Th?  Master  of  the  Rolls,  after  stat- 
ing the  facts  and  proceedings,  continued — The  entries 
in  the  day  book  produced  might  be  admissible  if  made 
contemporaneously,  after  the  death  of  the  party  who 
jnade  them,  but  not  otherwise,  unless  unfavourable  to 
his  interest.  .  This  appears  from  the  leading  case  of 
JPrice  v,  Torrington  (1  Sm.  L.  C.  5th  ed.  277).  the 
more  modern  cases  are  decided  on  the  same  principle. 
It  appears  to  m,e  that  the  ledgers  produced  are  not 
admissible  according  to  the  ordinary  rules  of  evidence. 
However,  it  was  insisted  by  counsel  on  behalf  of  the 
persona}  representative  of  Neal  Boag,  that  the  Master 
was  authorised  to  adm.it  them  under  the  1 3th  section 
of  the  CJianoery  Regulation  Act.  £His  Honor  here 
read  the  passage  quoted  above.]  With  regard  to  this 
question  the  case  of  Ewart  v.  Williams  (7  De  Q.  M. 
&  6.)  on  the  analogous  section  in  the  English  statute, 
should  be  kept  in  mind.  "I  think,"  says  Lord  Jus- 
tice Turner,  in  pages  74  and  iJS%  "that  this  provision 
of  the  statute  is  one  wjbich  is  to  be  applied  with  t^e 
ntmost  possible  circumspection,  and  that  in  applying 
it  regard  ought  to  be  bad  both  to  the  period  when 
the  decree  was  made,  and  to  the  nature  of  the  account 
directed.  It  is  a  provision  which  empowers  this 
Court  to  a|ter  the  rules  of  law,  and  those  rules  oqght 
not  to  be  departed  from  except  in  cases  in  which  the 
justice  o/f  the  case  renders  it  necessary  to  depart  from 
them.  Jf  the  means  exist  of  proving  the  items  of  the 
account  by  independent  evidence  I  thinjt  those  means 
t  should  be  applied  before  the  provisions  of  the  statute 
jure  called  in  aid.  Independently  of  other  consider*- 
.  ttaus,  the  mere  fact  of  some  of  the  items  being  proved 
by  independent  evidence  would  give  weight  and  cha- 
racter to  the  books."  The  same  question  arose  in 
Lodg*  r.  Pritchard  (3  De  0.  M.  &  G.  906).  If  the 
Master  bad  made  an  order  nnder  the  Chancery  Regu- 
.ieiiqn  Act,  as  the  Vice  Chancellor  did  in  Ewart  v. 
Wtlfiams*  and  if  such  an  order  nnder  the  circum- 
stances pf  this  case  had  been  justified,  the  matter 
would  have  ended.  If  not  there  might  have  been  a 
.  direct  appeal  from  that  order*  I  think  it  is  very  de- 
sirable special  orders  should  he  made  in  such  cases 
.according  Xo  the  .cases  referred  to..  Lord  Justice 
.Turner  sajs  an  account  ought  not  to  be  admissible 
.ouJcr  the  statute  if  the  means  exist  of  proving  it  in- 
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dependency,  ?n  an  earlier  part  of  tie  procec^IugH 
called  the  attention  of  counsel  to  this,  and  especially 
to  one  item  in  the  schedule,  to  Low's  charge  with 
which  he  debits  Neal  Botog's  executrix—"  To  O'Don- 
nell's  house  property,  £600."  When  I  asked  the 
meaning  of  that  item  I  was  informed  that  John  Low 
sold  the  house  to  Neal  Boag  for  £500.  I  asked 
where  was  the  conveyance  from  John  Low  to  Neal 
Boag.  I  was  told  that  Lowe  had  a  charge  on  the 
house,  that  O'Donnell  was  his  debtor,  and  that  the 
property  was  sold  in  bankruptcy;  and  when  I  asked 
what  evidence  there  was  to  clear  up  the  matter,  I  was 
told  that  there  was  none.  I  said  if  snch  was  the  case 
the  bankruptcy  proceedings  should  be  inspected.  This 
had  not  been  done.  However,  having  required  some 
djstinol  information,  and  the  case  having  been  ad- 
journed because  I  would  not  decide  the  question  with- 
out knowing  the  facts,  Mr.  Bourke  very  properly  had 
the  matter  investigated,  and  the  conveyance  was  pro- 
duced: and  the  recitals  in  that  conveyance  and  the 
Accountant- General*!  account,  explained  the  whole 
matter.  The  whole  matter  was  explained  by  matters 
of  record  in  the  C6urt  of  Chancery.  I  was  distinctly 
informed  by  counsel  in  the  argument  that  the  convey* 
anee  to  Nasi  Boag  bore  date  the  i&h  of  May,  1656. 
Now  it  apftoart  that  John  Low  registered  a  judgment 
whith  >he  bad  against  CDonnell's  house  as  a  judgment 
mortgage,  atad  in  the  year  1652  filed  a  cause  petition 
under  the  15th  section  to  seH  the  house.  The  house  - 
was  set  up  for  sale  on  the  2 1st  April,  1854,  and  was 
purchased  by  Neal  Boag  for  £480.  Now,  on  this 
very  21st  April,  1854,  in  the  item  before  those  in  the 
account  before  the  Master,  Neal  Boag  was  charged 
with  £600.  However,  Neal  Boag  only  paid  £380 
into  Court,  and  cheques  were  lodged  to  the  amount  of 
£100.  On  the  7th  Jnne,  1856,  £380  was  paid  out 
of  Court  to  John  Low,  and  on  the  same  day  he  gave 
credit  to  Neal  Boag  for  £400,  so  that  in  effect  be 
charged  Neal  Boag  with  £100,  aud  as  his  purchase- 
money  was  £480,  and  he  had  paid  into  Court  £380, 
the  charging  him  with  £100  was  right.  Now,  if 
these  matters  had  been  brought  before  the  Master,  as 
they  should  have  been,  according  to  the  opinion  of 
Lord  Justice  Turner,  he  might  have  concluded  that 
the  book  was  probably  all  true  if  those  of  its  items 
which  were  capable  of  confirmation  by  independent 
evidence  had  been  so  confirmed,  and  might  have  made 
a  special  order  constituting  that  evidence  which  would 
not  otherwise  have  been  evidence,  and  that  order 
might  have  been  appealed  from. 

His  Honor  made  the  following  order:— 
On  reading  the  said  notice  of  motion  and  Master's 
order,  as  also  the  A  cconnt  ant -General's  account 
in  Low  v.  OWonnell,  endorsed  with  the  letter 
A.,  and  the  copy  of  the  conveyance  of  the  19th 
day  of  May?  1 856,  eudorged'B.,  which  said  copy 
was  produced  fo  the  Court  by  the  solicitor  for  the 
appellant,  it  is  ordered  that  no  rule  be  made  on 
this  motion ;  and  it  is  further  ordered  that  the 
appellant,  Robert  Middlemas,  as  one  of  the  exe- 
cutors of  Neal  Boag,  is  .entitled  to  Vis  costs  of 
this  appeal  motion  and  order  thereon  out  of  the 
assets  of  sajd  Neal  Boag;  and  it  w  further  or- 
,  dared  that  the  deposit  be  returned'td  said  appel- 
lant, John  A.  Middlemas;  and  it  is  farther  or* 
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dered  that  Mrs.  Mary  Jane  Low,  the  personal  re- 
presentative of  said  John  L>w,  deceased,  do  abide 
her  own  costs  of  appearing  on  this  motion,  bat 
is  entitled  to  said  costs  oat  of  the  assets  of  the 
said  John  Low. 


Court  of  Queen's  Bencf), 

Reported  by  William  Woodlock,  Esq.  Bui-liUr-at-Law. 

M'Kinnet  v.  The  Irish  North  Western  Railway 
Company.— April  20,  May  12. 

Negligence — Master  and  servant — Averments  in  sum* 
tnons  and  plaint — Duty. 

The  summons  and  plaint,  after  stating  that  defendants 
were  the  owners  of  a  railway  on  which  APK.  was 
employed  as  a  guard,  proceeded  to  aver  that  it  was 
the  duty  of  the  defendants  to  keep  the  said  railway, 
and  the  engines  and  carriages  thereon,  in  proper 
and  sufficient  order  and  repair  for  the  safe  con- 
veyance of  the  said  M'K.  as  such  guard;  but  de- 
fendants not  regarding  their  duty,  did  not  keep  the 
said  railway,  fa  in  such  proper  and  sufficient  or- 
der, fa,  but  permitted  said  railway,  fa  to  get  out 
of  such  proper  order,  fa,  whereby  an  accident 
happened,  and  the  said  M'K.  was  killed.  On  de- 
murrer this  summons  and  plaint  was  held  bad 
(dissentiente  O'Brien,  J.)  as  not  showing  facts  from 
which  the  duty  averred  could  flow,  and  as  not 
showing  that  the  defendants  were  aware  of  the  state 
of  the  railway  engines  and  carriages. 

Demurrer. — The  summons  and  plaint  stated  that  the 
plaintiff,  Elizabeth  M'Kinney,  was  the  widow  of  John 
M'Kinney,  who  died  on  the  18th  August,  1865,  from 
the  injuries  thereinafter  mentioned,  and  that  there 
was  no  executor  or  administrator  of  the  said  John 
M'Kinney;  and  that  the  defendants  were  owners  of  a 
certain  railway  for  the  conveyance  of  goods  and  pas- 
sengers; and  that  the  said  John  M'Kinney,  the  hus- 
band of  the  plaintiff;  was  employed  as  a  guard  upon 
the  said  railway.  And  the  plaintiff  averred  that  it 
was  the  duty  of  the  said  defendants  to  keep  the  said 
railway,  and  the  engines  and  carriages  thereon,  in 
proper  and  sufficient  order  and  repair  for  the  safe 
conveyance  of  the  said  John  M'Kinney  as  such  guard ; 
but  the  said  defendants,  not  regarding  their  duty  in 
that  behalf,  did  not  keep  the  said  railway  and  the 
said  engines  and  carriages  in  such  proper  and  suffi- 
cient order  and  repair,  but  permitted  said  railway  and 
said  engines  and  carriages  to  get  out  of  proper  and 
sufficient  order  and  repair,  whereby,  and  by  reason  of 
the  negligence  of  the  said  defendants  in  that  behalf,  a 
certain  van  or  carriage  of  the  train  in  which  the  said 
John  M'Kinney  was  travelling  as  such  guard  ran  off 
the  said  railway,  and  the  said  John  M'Kinney  thereby 
received  injuries  from  the  effects  of  which  he  after- 
wards, and  within  twelve  calendar  months  next  before 
this  suit,  died.  And  the  plaintiff;  as  such  widow  as 
aforesaid,  and  for  the  benefit  of  herself  as  such  widow. 


and  of  Mary  Anne  M'Kinney,  William  John  M'Kin- 
ney, Patrick  James  M'Kinney,  and  Emma  Elizabeth 
M'Kinney,  the  children  and  sole  next  of  kin  of  said 
John  M'Kinney,  according  to  the  statute  ro  such  case 
made  and  provided,  claimed  £1000  damages  against 
the  said  defendants.  To  this  summons  and  plaint  the 
defendants  demurred,  saying  that  it  did  not  disclose 
any  cause  of  action  good  in  substance,  because  the  re- 
lation of  master  and  servant  was  thereby  admitted  to 
have  existed  between  the  said  John  M'Kinney  and 
the  defendants,  and  no  facts  weie  shown  from  which 
it  could  be  inferred  that  there  was  a  duty  on  the  de- 
fendants, to  the  said  John  M'Kinney  to  keep  the  said 
railway,  engines,  and  carriages  in  repair;  and  be- 
cause it  was  not  shown  that  the  accident  therein  men- 
tioned was  not  caused  by  risk  and  danger  which  said 
John  M'Kinney  contracted  with  the  defendants  to  in- 
cur; and  because  it  was  not  shown  that  any  contract 
existed  between  the  defendants  and  said  John  M'Kin- 
ney that  they  should  keep  the  said  railway,  engines; 
and  carriages  in  repair;  and  because  the  said  sum- 
mon and  plaint  did  not  allege  that  the  defendants 
had  notice  of  the  alleged  want  of  repair  of  said  rail- 
way, engines,  and  carriages,  or  show  any  personal 
negligence  on  the  part  of  the  defendants ;  and  because 
the  negligence  alleged  afforded  no  cause  of  action  un- 
less upon  the  assumption  that  there  was  a  duty  on  the 
defendants  to  said  John  M'Kinney  to  keep  said  rail* 
way,  engines,  and  carriages  in  repair;  and  because  it 
was  consistent  with  the  facts  stated  in  the  summons 
and  plaint  that  defendants  might  have  provided  for 
the  safety  of  the  said  John  M'Kinney  to  the  best  of 
their  knowledge,  information,  and  belief. 

Boyd  and  Dowse,  Q.C.,  for  the  defendants,  in  sup- 
port of  the  demurrer. 

J.  P.  Hamilton  for  the  plaintiff.  ( 

The  following  authorities  were  cited: — Priestly  v. 
Fowler  (3  M.  &  W.  1);  Riley  v.  Baxendale  (6  H. 
6  N.  445);  Potts  v.  Plunkett  (9  I.  C.  L.  R.  290); 
Waller  v.  South  Eastern  Railway  Company  (2  H. 
&  Coltsm.  109);  Sullivan  v.  Waters  (14  I.  G.  L.  R 
460);  Hohnes  v.  Clarke  (7  H.  &  N.  949);  Tarrant 
v.  Webb  (18  G.  B.  797):  Roberts  v.  Smith  (2  H.  * 
N.  213);  Vose  v.  The  Lancashire  and  Yorkshire 
Railway  Company  (2  H.  &  N.  728);  Williams  v. 
Clough  (3  H.  &  N.  258);  tfrtW*  v.  Gidlow  (3  H.  . 
&  N.  648)  r  Senior  y .  Ward  (28  L.  J.,  Q.  B.,  139);  ^"f^ 
Dynan  v.  Leach^(2b  L  J.,  Exch.,  221);  Lovegrove  ** 
v.  London,  Brighton,  and  South  Coast  Railway  Co. 
(16  C.  B.,  n.  s.,  669)^  Morgan  v.  Vale  of  Neath 
Railway  Company  (1  Law  Rep.,  Q.  B,  149);  Mer- 
sey Dock  Company  v.  Penhallow  (7  H.  &  N.  329); 
Paterson  v.  Wallace  (1  Macq.  H.  of  L.  751);  Bry- 
don  v.  Stewart  (2  Macq.  H.  of  L.  30);  BartonhiU 
Coal  Company  v.  Reid  (3  Macq.  H.  of  U  286); 
Weems  v.  Matheson  (4  Macq.  H.  of  L.  216);  Mo- 
tors v.  Shaw  (1  B.  &  Sm.  437);  Vaughan  v.  Cork 
and  Youghal  Railway  Company  (12  Ir.  0.  L.  Rep., 
297);  Ogden  v.  Rummens  (3  F.  &  F.  751). 

May  12. — Fitzgerald,  J. — This  case  was  argued 
before  us  on  the  20th  April.  The  plaintift  Elisabeth 
M'Kinney,  sued  as  tbe  widow  of  John  M'Kinney,  de- 
ceased; and  in  the  plaint  it  was  stated  that  tbe  de- 
fendants were  the  owners  of  a  certain  railway  for  the 
conveyance  of  goods  and  passengers,  and  that  tbe 
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said  John  M'Kinney  was  employed  by  the  defendant* 
as  a  guard  upon  the  said  railway.    Having  made  that 
preliminary  statement  the  plaint   goes   on! — "and 
the  plaintiff  avers  that  it  was  the  duty  of  the  said  de- 
fendant to  keep  the  said  railway,  and  the  engines  and 
carriages  thereon,  in  proper  and  sufficient  order  and 
repair  for  the  safe  conveyance  of  tho  said  John 
M  Kinney  as  such  guard;"  and  it  then  states  the 
breach  of  the  said  duty  as  follows:  "  but  the  said  de- 
fendants, not  regarding  their  dnty  in  that  behalf,  did 
not  keep  the  said  railway  and  the  said  engines  and 
carriages  in  snch  proper  and  sufficient  order  and  re- 
pair, but  permitted  said  railway  and  said  engines  and 
carriages  to  get  out  of  proper  and  sufficient  order  and 
repair; ''  and  that  by  reason  thereof  the  accident  oc- 
curred which  led  to  M'Kinney's  death.    To  that  there 
has  been  a  demurrer  filed  on  the  part  of  the  defen- 
dants, and  the  objections  were  principally— first,  that 
the  summons  and  plaint  contained  no  allegation  that 
the  defendants  had  notice  of  or  were  aware  of  the  de- 
fegta  mentioned;  secondly,  that  it  was  not  shown 
that  the  deceased  was  not  aware  of  thflm  -.  and  thirdly, 
it  was  alleged  that  the  plaint  was  deficieut  on  the 
authority  of  Priestly  v.  Fowler.    The  true  objection 
£3em?to  be,  that  the  pleader  tries  to  rest  the  action 
on  the  same  foundation  as  in  the  case  of  an  injury  to 
passengers  carried  for  hire.     Companies  are  liable  for 
any  want  or  care  wnicn  results  in  injury,  and  they 
are  so  liable  whether  the  injury  results  from  their  own 
want  of  care  and  skill,  or  from  that  of  their  servants; 
but  in  the  case  of  an  action  by  a  servant  against  his 
master,  the  master  would  seem  to  be  liable  only  for 
ordinary  or  gross  negligence  of  his  own,  but  not  ge- 
nerally for  the  neglect  of  fellow-servants.     The  plaint 
seems  to  have  been  drawu  in  the  present  meagre  form 
to  enable  the  plaintiff  to  suit  to  it  her  proofs  as  they 
might  appear  at  the  trial.    The  plaintiff  is  bound  to 
state  in  his  pleading,  with  precision,  a  state  of  facts 
from  which  a  subsisting  duty  arises;  and  it  would  be 
one  of  the  questions  to  be  considered  whether  the 
very  general  duty  alleged  here  arises  from  the  state- 
ment that  the  defendants  were  owners  of  a  railway 
on  which  the  deceased  was  employed  as  a  guard. 
Thejrelative  position  of  master  and  servant  in  spch  * 
caseasthat  before  us  is  this:  the  master  is  bound  to 
take  proper  care  that  the  servant  is  not  exposed"!? 
more  than  ordinary  risks,  while  the  servant  takes  h5 
chance  or  ordinary  risks,  including  those  arising  from 
the  negligence  of  his  fellow -servants.    The  cause  of 
action  in  the  present  case  as  to  breach  of  duty  is  this: 
**  Bnt  the  said  defendants,  not  regarding  their  dnty  in 
that  behalf,  did  not  keep  the  said  railway,  and  the 
said  engines  and  carriages,  in  such  proper  and  suffi- 
cient order  and  repair,  but  permitted  said  railway  and 
said  engines  and  carriages  to  get  out  of  proper  and  suffi- 
cient order  and  repair,"  which  is  precisely  the  form 
of  allegation  proper  in  an  action  against  a  carrier  for 
breach  of  duty  as  such,  and  would  be  sustained  by 
aqy  ojoof  of  negligence  on  the  part  of  the  defendants 
or  their  fervanls.     The  plaint  in  the  present  case  is 
very  like  the  declaration  in  Priestly  v.  Fowler.     Af- 
ter verdict  there  the  judgment  was  arrested  on  the 
ground  of  the  insufficiency  of  the  declaration  and  on 
general  principles.     Lord  Abinger  siys  at  p.  5  of  the 
report — M  If  the  master  be  liable  to  the  servant  in 


this  action,  the  principle  of  that  liability  will  be  found' 
to  carry  us  to  an  alarming  extent."  And  he  points \  r 
out  that  it  would  make  the  master  liable  for  the  ne- {  ' 
gligence  of  any  of  his  servants.  The  observation  of 
Lord  Abinger  was  noticed  in  Mellors  v.  Shaw.  There 
the  declaration  stated  that  the  defendants  were  owners 
of  a  coal  mine,  and  plaintiff  was  employed  by  defen- 
dants  as  a  collier  in  the  mine ;  and  in  the  course  of 
his  employment  it  was  necessary  for  him  to  descend 
and  ascend  through  a  shaft  constructed  by  defendants. 
That  by  the  negligence  of  defendants  the  shaft  was 
constructed  unsafely,  and  was,  by  reason  of  not  being 
sufficiently  lined  or  cased,  in  an  unsafe  condition, 
which  defendants  well  knew;  and  by  reason  of  the 
premises,  and  also  by  reason  as  defendants  well  knew, 
of  no  sufficient  or  proper  apparatus  having  been  pro- 
vided  by  defendants  to  protect  plaiutiff  from  injuries 
arising  from  the  unsafe  state  of  the  shaft,  a  stone  fell 
from  the  side  of  the  shaft  on  the  head  of  the  plaiutiff 
and  he  was  dangerously  wounded.  The  defendants 
pleaded  not  guilty.  At  the  trial  it  was  proved  that 
Shaw,  one  of  the  defendants,  was  manager  of  the 
mine,  and  that  it  was  worked  under  his  personal  su- 
perintendence, and  that  the  plaintiff  was  not  aware 
of  the  state  of  the  shaft.  The  jury  found  that  the 
defendants  were  guilty  of  personal  negligence.  It 
was  held  on  motion  to  enter  a  non-suit  that  on  this 
finding  of  the  jury  Shaw  was  liable,  and  therefore  the 
other  defendant  was  liable  also ;  and  on  motion  in  ar- 
rest of  judgment,  that  the  declaration  mnst  be  taken 
to  allege  personal  knowledge  in  the  defendants  of  the  . 
state  of  the  shaft,  and  therefore  the  action  was  main- 
tainable; and  Grompton,  J.  in  delivering  the  judg- 
ment of  the  Court,  says — "  Then  it  is  said  that  the 
case  falls  within  the  principle  of  Priestly  v.  Fowler9 
and  that  class  of  cases  in  which  an  action  against  the 
master  has  been  held  not  maintainable.  I  have  thought 
that  case  rather  inconsistent  with  the  later  cases  on 
the  subject;  but  considering  what  was  said  by  my 
brothers  in  those  cases,  and  seeing,  as  my  brother 
Blackburn  has  pointed  out,*  that  the  declaration  in 
Priestly  v.  Fowler  contained  no  allegation  that  the 
defendant  knew  the  defects  in  the  van  in  which  the 
plaintiff  was  placed,  I  conceive  that  the  rule  laid 
down  in  that  case  that  a  servant  on  entering  the  ser- 
vice of  an  employer  takes  upon  himself  the  risks  of 
the  servant,  does  not  apply  where  there  has  been  per- 
sonal negligence  in  the  master  which  causes  the  in- 
jury to  the  servant."  Again,  at  p.  447,  he  says— • 
*•  The  principle  in  Priestly  v.  Fowler  is  subject  to 
the  exception  involved  in  the  case  which  Lord  Abin- 
ger said,  p.  5,  the  Court  was  not  called  npon  to  de* 
cide.  If  there  is  personal  negligence  in  the  master 
be  is  liable;  and  if  he  knows  the  defects  which  cause 
the  injury,  that  is  evidence  of  personal  negligence 
In  this  case  there  is  some  evidence  of  such  know* 
ledge,  and  therefore  this  action  is  maintainable." 
The  next  case  is  that  of  Hall  v.  Johnson  (3  H.  & 
Colts.  589),  and  deserves  attention  from  its  being  a 
decision  of  the  Exchequer  Chamber.  The  marginal 
note  is  this: — "Held  in  the  Exchequer  Chamber; 
that  an  '  nuderlooker  •  in  a  mine,  whose  dnty  it  is  to 
examiuo  the  roof  and  prop  it  up  if  dangerous,  is  a 
fellow-labourer  with  a  workman  in  the  mine;  and 
the  latter  can  maintVi.i  uo  action  aga'nst  the  owner; 
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df  the  mine  for  injury  occasioned  by  the  neglect  of 
Che  nnderlookor  to  prop  up  the  roof  if  the  owner  has 
not  personally  interfered  or  had  any  know'edge  of  the 
dangerous  state  of  the  mine.19    Now,  in  the  course 
of  the  argument  of  that  case  Crompton,  J.  asks  a 
very  pertinent  question  as  applicable  to  the  present 
case.     He  asks  this  question,  when  the  case  of  The 
Bartonshill  Coal  Company  v.  Reid  was  cited :  f<  Sup- 
pose a  master  provided  good  machinery  and  tackle, 
and  his  workmen  omitted  to  keep  them  in  good  order, 
would  the  roaster  be  liable? ''    He  throws  that  out  as 
a  doubt.  And  in  the  course  of  the  Judgment  Erie,  C.J. 
days — "  This  case  falls  within  the  principle  established 
not  ouly  in  this  country  hut  also  in  Scotland,  Ireland, 
*nd  America,  that  a  servant,  when  he  engages  to 
serve  a  master,  undertakes  as  between  himself  and 
Itis  master  to  run  all  the  ordinary  risks  of  the  service, 
including  negligence  on  the  part  of  a  fellow-servant 
when  he  is  acting  in  the  discharge  of  his  duty  aa  ser- 
vant of  him  who  is  the  common  master  of  both."     I 
shall  now  mention  the  case  of  Tunney  v.  The  Mid- 
land Railway  Company  (1  Law  Rep.  C.  P.  291)  aa 
the  last  authority  on  the  subject.    It  was  not  cited 
and  indeeed,  I  believe,  not  published  at  the  time  of 
the  argument.     It  deserves  particular  attention.     In 
it  the  marginal  note  says  the  plaintiff  was  employed 
by  a  railway  company  as  a  labourer  to  assist  in  load- 
ing what  is  called  a  "  pick-np  train  "  with  materials 
left  by  plate-layers  and  others  npon  the  line.     One  of 
the  terms  of  his  engagement  was — that  he  should  be 
carried  by  the  train  from  Birmingham  (where  he  re- 
sided, and  from  whence  the  train  started)  to  the  spot 
at  which  bis  work  for  the  day  was.  to  be  done,  and 
be  brought  back  to  Birmingham  at  the  end  of  each 
day.     As  he  was  returning  to  Birmingham,  after  his 
day's  work  was  done,  the  train  in  which  the  plaintiff 
was,  through  the  negligence  of  the  guard  who  had 
charge  of  it,  came  into  collision  with  another  train, 
and  the  plaintiff  was  injured.     It  was  held,  that  inas- 
much as  the  plaiutiff  was  being  carried,  not  as  a  pas- 
senger, but  in  the  course  of  bis  conduct  of  service, 
there  was  nothing  to  take  the  case  out  of  the  ordi- 
nary rule  which  exempts  a  master  from  responsibility 
for  an  injury  to  a  servant  through  the  negligence  of 
a  fellow-servant  when  both  aro  acting  in  pursuance 
of  a  common  employment     Now,  on  a  careful  con- 
^J    sideration  of  Priestley  v.  Fowler  and  the  other  deci- 
-^    sions,  I  have  arrived  at  the  conclusion  that  the  plaint 
in  this  case  Is  deficient  in  substance.     It  alleges  a 
duty  more  extensive  than  is  warranted  by  the  pre- 
ceding matter,  and  arrives  at  the  conclusion  of  lia- 
bility without  sufficient  allegation  that  the  defendants 
had  notice  of  the  want  of  repair  of  the  engines  and 
•carriages.     The  plaintiff  is  bound  to  state  in  his 
pleading  the  proposition  for  which  he  contends,  and 
which,  if  sustained  in  proof,  will  be  sufficient  to  main- 
taiq  the  action.    The  plaintiff  has  not  done  so  here; 
and  he  has  imposed  on  the  defendant  great  difficulty 
]n  stating  his  defence  in  a  special  plea.    I  must  now 
allude  to  the  case  of  Potts  v.  Plunkett,  which  was 
decided  in  this  Court  in  1 859.    In  that  case  there 
ire  certain  propositions  laid  down  Which  are  deserv- 
ing of  attention.    It  is  there  laid  down  that  "  in  ge- 
neral a  master  is  not  responsible ibr  injuries  occurring 
to  his  servant  in  the  course  of  his  employment  al- 


though resulting  from  that' employment,  the  servant' 
being  supposed  to  undertake  the  service  subject  to  all 
the  risks  which  may  occur  during  its  continuance.'* 
Where  a  servant  is  employed  in  a  work  which,  equally 
within  the  knowledge  of  the  master  and  the  servant* 
is  of  a  dangerous  nature,  the  master  is  not  liable  for 
the  consequences  of  an  accident  occurring  to  ihe  ser- 
vant in  the  course  of  that  employment,  unless  there 
be  the  existence  of  negligence  on  the  part  of  the  mas-! 
fer,  and  the  absence  of  rashness  on  the  part  of  the 
servant."     "  A  servant  is  hound  to  exercise  his  owa 
skill  and  judgment  so  as  to  protect  himself  in  the 
course  of  his  employment,  there  being  no  obligation 
on  the  part  of  his  employer  to  warrant  generally  his 
safety."    Then  there  is  this  also:    "  Although  a 
plaintiff  is  not  bound  to  negative  in  his   pleading 
every  matter  which  would  constitute  a  defence,  yet 
he  must  shew  npon  his  pteading  everything  necessary 
to  constitute  a  liability  on  the  part  of  the  defendant.5* 
And  the  last  proposition  is  this:  "  Where  a  party 
complains  of  a  violation  of  duty,  it  is  not  sufficient  to 
Charge  generally  a  violation  of  duty ;  the  facts  from 
which  the  duty  flows  must  be  averred.'9    There  is,  I 
should  say,  quite  sufficient  in  that  case  to  govern  the 
present  one;  and  from  the  well  considered  judgment; 
of4  the  Lord  Chief  Justice,  propositions  are  to  be  de- 
duced which  are  applicable  to  the  present  case,  and 
are  against  the  plaintiff.    I  am,  therefore,  in  this 
case  stating  my  own  opinion  alone.    I  have  come  to 
a  conclusion  in  favour  of  the  defendants  on  the  two  V" 


points — namely,  that  a  duty  is  stated  in  terms  which 
does  not  flow  from  the  preceding  facts,  and  that  the 
breach  is  stated  in  such  terms  as  place  great  difficul- 
ties in  the  way  of  the  defendant's  pleading,  and  do 
not  shew  that  amount  of  negtigeace  which  would 
make  the  defendants  as  masters  liable.  It  appears 
to  me,  therefore,  speaking  only  for  myself  that  oar 
judgment  on  this  demurrer  should  be  given  for  the 
defendants. 

O'Brien,  J. — This  case  is  certainly  not  free  from 
doubt,  but  on  full  consideration  I  think  the  demurrer 
should  be  overruled.  As  to  Priestley  v.  Fowler,  it  is 
hot,  of  course,  possible  to  question  the  general  propo- 
sitions stated  in  that  case;  but  the  application  of 
them  to  the  particular  circumstances  of  any  case  is  to 
be  regnlated  by  the  circumstances  of  that  case.  la 
Priestley  v.  Fowler  it  will  be  found  that  the  declara- 
tion stated  not  merely  general  negligence,  but  the 
particular  circumstances  which  constituted  that  negli- 
gence. Here  the  summons  and  plaint  is  general. 
Now,  Lord  Abin§er,  after  laying  down  the  general 
propositions,  which  are,  no  doubt,  correct,  says:— 
"  In  that  sort  of  employment  especially,  which  is  de- 
scribed in  the  declaration  in  this  case,  the  plaintiff 
must  have  known  as  well  as  his  master,  and  probably 
"better,  whether  the  van  was  sufficient,  whether  it 
was  overloaded,  and  whether  it  was  likely  to  cany 
him  safely?  "  The  servant  there  was  in  fact  the  per* 
son  who  actually  drove  the  ran.  He  says— "The 
master  is,  no  doubt,  bound  to  provide  for  the  safety 
of  his  servant  in  the  course  of  his  employment  to  the 
best  of  his  judgment,  information,  and  belief  Bat 
he  also  says — "In  truth,  the  mere  relation  of  the 
master  and  servant  never  can  imply  an  obligation  on 
the  part  of  the  master  to  take  more  care  of  the  servant 
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*hahbe  eau  reasonably  be  expected  to  do  of  hiibself.10 
He  refers  then  to  tbe  consequences  which  would  ensue 
in  allowing  this  sort  of  action  to  prevail.  I  concur 
^wifh  his  Lordship  while  he  lays  down  the  principles 
-which  have  been  settled  by  several  cases  since;  but 
in  saying  that  a  case  is  ruled  by  Prietttey  v.  Fowler 
•we  mast  bear  in  mind  Lord  Abinger's  statement  that 
3te  presumed  that  the  plaintiff  knew  better  than  the 
defendant  whether  the  van  was  overloaded.  After 
Priestley  v.  Fowler  we  were  referred  to  several  cased. 
"The  first  which  I  shall  mention  will  be  Potts  v.  Pttm- 
JtttL  There  also  the  facts  constituting  the  negligence 
were  stated  and  spread  forth  on  the  declaration,  and 
it  will  be  observed  that  in  the  judgment  given  in  that 
'Case  the  Chief  Justice,  at  p.  300,  after  noticing  that 
to  render  the  master  liable  you  must  make  a  case  of 
negligence  or  wilful  default  on  his  part,  without  rash  • 
jaess  or  negligence  on  the  part  of  the  person  employed 
by  him,  then  goes  on  to  say,  "  I  must  observe  also 
that  there  are  facts  disclosed  upon  the  face  of  these  plead- 
ings which  show  rashness  on  the  part  of  the  plaintiff." 
I  refer  to  that  to  shew  that  whatever  may  be  the  ge- 
neral principles  laid  down  in  the  judgment,  the  facts 
of  that  case  are  certainly  different  from  those  before 
«s.  We  were  referred  to  Priestley  v.  Fowler,  which 
vras  said  to  be  the  first  case  on  the  subject.  I  shall 
Urst  notice  the  three  cases  in  the  House  of  Lords,  in 
the  first,  second  and  third  volumes  of  Macqueen's  Re- 
ports. There  were  very  strong  observations  there 
made  by  the  judges  and  the  Lords,  Lord  Gran  worth 
in  1st  Macq.  751,  states  the  law  of  England  and 
Scotland  to  be,  that  "  it  is  the  master's  duty  to  be 
careful  that  his  servant  is  not  induced  to  work  under 
a  notion  that  tackle  or  machinery  is  staunch  and  se- 

— oure,  when  in  fact  the  master  knows  or  ought  to  know 
that  it  is  not  so;  and  if  from  any  negligence  in  fhis 
respect  damage  arise,  the  master  is  responsible."  And 
in  2nd  Macq.,  p.  35,  he  says,  "  A  master,  by  the 
laws  in  both  countries,  is  liable  for  accidents  oeca- 
aioned  by  his  neglect,  towards  those  he  employs." 
And  £ora  Brougham  at  p.  38,  says  he  is  answerable ' 
for  the  state  of  the  tackle."  In  8rd  Macq.  Lord 
Cranworth,  at  p.  288,  repeats  his  observations  to  the ' 
tame  effect  "  When  a  master  employs  a  servant  at 
a  work  of  danger,  he  is  bound  to  exercise  due  care 
in  order  to  have  his  tackle  and  machinery  iri"a  safe 
and  proper  condition,  so  as  to  protect  the  servant 
against  unnecessary  risks."  Now,  I  refer  to  those  ob- 
servations. They  were  in  some  cases  treated  as  obiter 
-dicta,  but  we  will  find  that  in  the  English  cases,  in 
some  of  those  subsequent,  that  doctrine  was  expressly 
recognised  as  part  of  the  law  of  England.  For  In- 
stance, in  Holmes  v.  darke*  Oockburn,  0.  J.  says, 
"**'  I  consider  the  doctrine  laid  down  by  the  House  of 
Lords,  in  the  case  of  The  Barionshill  Coal  Company 
v.  Reid,  as  the  law  of  Scotland  with  reference  to  tbe 
•duty  of  a  master,  as  applicable  to  the  law  of  England 
also,  namely,  that  where  a  servant  is  employed  on 

|  .machinery,  from  the  use  of  which  danger  may  arise, 
it  is  the  duty  of  the  master  to  take  due  care,  and  nse 
alljressonable  means,  to  guard  against  and  prevent 
any  defects  from  which  increased  and  unnecessary 
danger  may  occur."  Then  with  respect  to  the  set-; 
▼ant  entering  the  employment  he  says—44  The  rule  I 
am  laying  down  goes  only  to  this,  that  the  danger 


contemplated  on  entering  into  the  contract  shall  not  be 
aggravated  by  any  emission  en  the  part  of  the  master 
to  keep  the  machinery  in  the  condition  in  which  from 
the  forms  of  the  contract  or  the  nature  of  the  employ- 
ment, the  servant  had  a  right  to  expect  it  would  be 
kept."  Byles,  J.,  at  p.  947  of  the  report,  makes 
observations  to  a  similar  effect.  He  says—"  Bat  I 
think  the  master  liable  on  the  broader  ground,  to  wit* 
that  the  owner  of  dangerous  machinery  is  bound  to 
exercise  due  care  that  it  is  in  a  safe  and  proper  con- 
dition." He  then  refers  to  Priestly  v.  Fowler,  m 
having  introduced  a  new  chapter  into  the  law,  bat  tie 
says— "Bat  the  principles  laid  down  iu  Priestly  v. 
Fowler^  and  all  the  examples  there  given  of  their 
application,  relate  to  the  conveniences  and  casualties 
of  ordinary  or  domestic  lift,  and  ought  not  to  be 
strained  so  as  to  regulate  the  rights  and  liabilities 
arising  from  the  use  of  dangerous  machinery.  It  is, 
in  most  cases,  impossible  that  a  workman  can  judge 
of  the  condition  of  a  complex  and  dangerous  machine, 
wielding  irresistible  mechanical  power,  and,  if  he 
could,  be  is  quite  Incapable  of  estimating  the  degree 
of  risk  involved  in  different  conditions  of  the  machine; 
but  the  master  may  be  able,  and  generally  is  able,  to 
estimate  both.  The  master  again  is  a  volunteer;  the 
workman  ordinarily  has  no  choice.  To  hold  that  the 
master  is  responsible  to  his  workmen  for  no  absence 
of  care,  however  flagrant,  seems  to  me  in  the  highest 
degree  both  unjust  and  inconvenient."  In  Metiers 
V.  Shaw  there  is  also  the  qualification  which  id  to  be 
collected  from  the  passage  already  cited.  Blackburn, 
J.,  at  p.  446,  speaks  of  Lord  A  Singer's  judgment  in 
PriesUeyv;  Fowler  u  which,"  he  says,  ••  introduced  a 
new  branch  of  law,  viz.,  that  the  master  is  not  liable 
to  his  servant  lor  the  misconduct  or  negligence  of 
others  who  serve  him."  Then  be  goes  on  to  say— 
'"  Roberts  v.  Smkh,  In  the  Exchequer  Chamber,  how- 
ever, establishes  that  Where  the  Injury  has  been 
caused  by  the  personal  interference  or  negligence 
Of  the  master,  the  servant  may  maintain  an  action 
ag&inst  his  master.9"  Now,  therefore,  is  It  personal 
negligence  in  those  whose  duty  it  is  to  have  machi- 
nery hi  proper  condition,  to  allow  it  to  be  by  their 
neglect  "  out  of  proper  and  sufficient  order  and  re- 
pair," as  stated  in  the  summons  and  plaint  It  ap- 
pars  to  me  that  that  is  a  statement  which  brings  the 
•oase  wlthm  the  authorities  as  to  duty  on  the  part  of 
'the  master,  and  neglect  of  that  duty.  A  good  deal 
has  been  said  about  the  non-averment  of  knowledge 
on  the  part  of  the  defendants.  I  was  at  first  inclined 
to  think  there  was  a  good  deal  in  the  objection,  bat 
ttfe  ease  which  Mr.  Hamilton  referred  us  to,  put  it 
on  the  ground  that  knowledge  of  the  defect  is  evi- 
dence of  the  negligence,  and  would  be  essential  to 
render  him  liable,  but  it  will  be  found  that  the  alle- 
gatifcn  of  knowledge -on  the  part  of  the  defendants  is 
referred  to  arid  commented  on  m  some  of  the  cases  I 
have  referred  to.  In  Holmes  v.  Clarke  Oockburn, 
0.  J.  says,  at  p.  945,  u  I  am  of  opinion  that  it  is 
onry  a  fact  iri  the  case  to  be  taken  into  consideration 
bv  the' jmy  in-determining  the  question  whether  the 
plamthf  has  himself  helped  to  bring  about  the  aeli- 
•dent  in  rtipeet  of  which  he  seeks1  to  oharge  the  de- 
-fetrdant"  Bot  Gocktmrn,  0;  J.  Hi  Roberts  v.  Smkh 
in  error  (2  RAN   AflvU17)  abb1  says  that  the 
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^question  is  not  whether  the  muter  believed  the  ma- 
chinery was  sufficiently  strong,  bat  whether  he  was 
Justified  in  believing  it  be  se.  Of  coarse  it  is  open 
to  the  parties  to  shew  that  there  should  be  knowledge 
on  the  part  of  the  defendants,  bnt  that  would  come  oat 
on  the  trial  and  the  investigation  of  the  facts,  and  in 
that  very  case  of  Potts  v.  Plunkett,  to  which  my 
brother  Fitzgerald  referred,  though  the  principles 
were  laid  down  whioh  hare  been  stated,  npon  looking 
into  the  summons  and  plaint,  I  find  that  it  contains  no 
averment  of  knowledge  on  the  part  of  the  defendants, 
or  of  ignorance  on  the  part  of  the  plaintiffs.  The 
same  question  arose  in  Vaughan  v.  The  Cork  and 
Toughed  Railway  Co*  in  this  country.  In  that  case 
the  accident  arose  from  a  wall  falling  on  a  pas- 
sage which  the  plaintiff  had  to  traverse.  The  sum- 
mons and  plaint  charged  that  the  wall  was  in  a  dan- 
gerous position,  but  it  did  not  aver  knowledge  of  the 
defendants  or  ignorance  in  the  plaintiffs,  and  by  refer- 
ring to  the  judgment  of  the  Chief  Baron  at  p.  303, 
it  will  be  found  that  he  states  that  for  some  time  be 
was  under  the  impression  that  the  summons  and 
plaint  was  deficient  for  not  alleging  ignorance  on  the 
part  of  the  dofendant;  but  he  goes  on  to  say  that  he 
considers  the  summons  and  plaint  not  deficient  in  that 
respect,  thereby  showing  that  the  omission  of  those 
statements  was  not  fatal. 
y  )£  It  appears  to  me  that  most  oftheEuglish  cases  arose 
Ffati  on  new  trial  motions.  It  would  be  open  to  the  defendant 

aroie  from 
neglect  the 
cases.  In 
Tunney  v.  The  Midland  Railway  Company,  the  de- 
claration was  silent  on  these  points,  but  the  facts 
appeared  on  the  trial.  On  these  grounds,  without 
differing  from  the  general  principles^  which  this  case 
should  be  ultimately  decided  on  the  facts  before  a 
jury,  I  think  that  the  summons  and  plaint  is  sufficient 
for  the  purpose  of  maintaining  the  action,  and  I  have 
come  to  the  conclusion,  though  not  without  consider- 
able doubt,  that  there  should  be  judgment  for  the 
plaintiff. 

Lkfboy,  C.  J. — In  this  case  I  concur  with  my  bro- 
ther Fitzgerald.  With  respect  to  the  general  rule 
applicable  to  cases  of  this  sort,  there  is  no  difficulty, 
but  where  the  general  rule  has  from  time  to  time  re 
ceived  qualifications,  and  those  qualifications  had  from 
time  to  time  received  other  qualifications,  it  is  a 
matter  of  great  nicety  and  difficulty  to  say  under 
-which  of  those  qualifications  the  case  comes,  because 
if  the  question  were  as  to  coming  within  this  rule, 
there  would  be  no  difficulty;  but  the  difficulty  in  the 
case  now  is  to  say  under  which  of  these  qua- 
lifications or  sub-qualifications  a  given  case  comes — 
that  is  the  difficulty  with  which  we  have  now  to  deal. 
I  confess  this  administration  of  the  law  appears  to  me 
a  yerj  objectionable  system.  It  leads  to  uncertainty. 
Jt  leads  frequently  to  litigation,  because  the  question 

.becomes  every  day  more  and  more  difficult;  as  these 
qualifications  of  the  general  rule  increase,  it  becomes 

..more  difficult  to  ascertain, whether  the  case  comes 
within  any  and  which  of  them,  whether  within  the 
original  rule,  the  qualification  or  the  sub  qualification. 

,-  That  is  an  administration  of  the  law,  which  I  think 

<  vwj  unsafe  and  very  injudicious,  and  it  comes  within 
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,  the  observation  of  Lord  Mansfield  on  another  brand* 
of  the  law,  that  it  is  much  more  important  to  have- 

1  the  law  certain  than  to  affect  by  sub-divisions  and 
distinctions  to  meet  the  justice,  or  what  may  be  cour 
sidered  the  justice,  of  every  particular  case;  that  it  ia 
better  for  the  public  to  have  a  general  rule,  and  leavev 
the  parties  to  guide  their  conduct  by  that,  rather  than 
by  bending  the  law  to  try  and  reach  what  may  be 
considered  the  justice  of  each  case  as  it  arises.  Under 
these  circumstances  I  am  very  mnch  disposed  to  hold 
by  that  decision  which  was  pronounced  in  this  Court 
as  bearing  on  the  subject,  and  that  decision  is  one> 
which  guides  my  judgment,  and  leads  me  to  the  con- 
clusion of  agreeing  with  the  judgment  in  this  case*, 
which  has  been  pronounced  by  my  brother  Fitzgerald^ 


Court  at  Common  $lea0» 

Bapottadby  J.  Field  Johnston,  Esq.,  Barriitcr.at.Lnr. 

[Coram  Monahan,  C.  J*,  and  Keogh,  J.] 

Schmidt  v.  Bom— May  19,  20,  24,  28. 

Demurrer — Condition  precedent 

To  an  action  brought  for  the  non-acceptance  of  a 
cargo  of  sugar,  the  defendant  pleaded  that  hie  under- 
taking and  promise  were  made  and  given  subject 
to  a  proviso  (which  had  not  been  complied  with} 
that  the  sugars  should  be  shipped  in  a  first  class 
vessel  Held,  upon  demurrer,  that  this  was  a  con- 
dition precedent,  the  non-performance  of  which  en* 
titled  the  defendant  to  repudiate  the  contract. 

The  first  count  of  the  summons  and  plaint  complained 
that  heretofore  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  would  purchase  for  the 
defendant  in  parts  beyond  the  seas,  to  wit,  in  Cuba, 
in  the  West  Indies,  certain  goods,  to  wit,  sugars, 
within  certain  limits  as  to  quantity  and  price,  and  of 
a  certain  quality  then  specified  by  the  defendant,  and 
would  ship  the  said  goods  for  the  defendant  to  a 
port  of  call  and  for  discharge  in  the  United  Kingdom, 
the  defendant  undertook  and  promised  the  plaintiffs 
to  accept  the  said  goods  on  the  arrival  thereof  in  the 
United  Kingdom,  and  to  pay  the  freight  for  the  car- 
riage thereof  from  Cuba  aforesaid,  and  to  pay  to  the 
plaintiffs  all  such  monies  as  the  plaintiffs  should  pay 
for  the  purchase  tf  the  said  'goods  within  the  limits 
as  to  price  so  agreed  on  as  aforesaid,  together  with 
the  plaintiffs'  commission  for  and  the  usual  and  propor 
expenses  to  be  inenrred  by  them  in  and  about  the* 
purchase  and  shipment  of  the  said  goods  in  manner 
aforesaid.  And  the  plaintiffs  aver  that  pursuant  to 
the  defendant's  said  request,  and  relying  on  his  said 
undertaking  and  promise,  they  did  accordingly  pur- 
chase for  the  defendant  in  Cuba  aforesaid  certain  su- 
gar within  the  limits  as  to  quantity  and  price,  and  of 
the  quality  so  specified  by  the  defendant  as  aforesaid. 
And  the  plaintiffs  then  paid  for  the  said  sugars  the 
price  or  sum  of  money  at  or  for  which  they  so  pur- 
chased the  same,  and  duly  chipped  the  same  for  the 
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defendant  in  a  certain  ship  or  Teasel  called  "  B,  F. 
Shaw,"  to  a  port  of  call  and  for  discharge  in  the 
United  Kingdom;  and  also  incurred  and  paid  divers 
usual  and  proper  expenses  in  and  about  the  purchas- 
ing and  shipment  of  the  said  sugars.  And  the  said 
sugars  afterwards  duly  arrived  in  the  United  King- 
dom ready  to  be  delivered  to  the  defendant,  of  all 
"which  said  premises  the  defendant  had  due  notice; 
?nd  the  plaintiffs  were  ready  and  willing  and  then  of- 
fered to  deliver  the  said  sugars  to  the  defendant;  and 
all  conditions  were  performed  and  rolfilled,  and  all 
things  were  done  and  happened,  and  all  times  elapsed 
necessary  to  entitle  the  plaintiffs  to  have  the  said  su- 
gars accepted  by  the  defendant,  and  to  be  paid  by  the 
defendant  the  mouies  so  paid  by  the  plaintiffs  for  the 
purchase  of  the  said  sugars,  together  with  the  plain- 
tiff's commission  for  aud  the  usual  and  proper  ex- 
penses incurred  and  paid  by  them  in  and  about  the 
purchasing  and  shipment  of  the  said  sugars  as  afore- 
said. Yet  the  defendant,  though  he  was  thereunto 
frequently  requested,  did  not  nor  would  accept  the 
said  sugars  or  any  part  thereof,  or  pay  the  freight  for 
the  carriage  thereof  from  Cuba  aforesaid,  but  wholly 
refused  so  to  do,  and  did  not  or  would  pay  to  the 
plaintiffs  any  part  of  the  monies  paid  by  them  for  the 
purchase  of  the  said  sugars,  or  the  plaintiffs9  commis- 
sion for,  or  the  said  expenses  incurred  and  paid  by 
them  in  and  ab»nt  the  purchasing  and  shipment  of 
the  said  sugars  as  aforesaid,  but  wholly  refused  so  to 
do,  whereby  the  plaintiffs  sustained  great  loss,  and 
were  obliged  to  sell  and  did  sell  the  said  sugars  at  a 
much  lower  price  or  sum  of  money  than  the  price  at 
which  they  had  so  purchased  the  same  as  aforesaid; 
and  were  also  obliged  to  pay  and  did  pay  the  said 
freight  and  divers  sums  of  money  for  insurance  and 
expenses  properly  incurred  in  and  about  keeping  the 
said  sugars  until  such  sale,  and  in  and  about  such  sale 
and  incidental  thereto,  and  in  forwarding  the  said  su 
gars  to  the  purchasers  thereof  upon  such  sale  and  by 
reason  of  the  premises,  the  plaintiffs  were  and  are 
otherwise  greatly  injured,  and  they  claim  damages 
to>  the  amount  of  £2000.  The  second  connt 
complained  that  the  defendant  heretofore  retained  and 
employed  the  plaintiffs  as  the  agents  of  the  defendant 
to  purchase  and  ship  for  the  defendant,  to  wit,  at 
Cuba,  in  the  West  Indies,  in  one  or  two  bottoms,  un- 
der neutral  flag,  400  to  500  tons  of  sugar,  say  200 
to  250  tons  clayed,  No.  12  Dutch  standard,  at  30s. 
per  cent,  of  112lbs.  English  cost  and  freight,  other 
numbers,  11  and  13  inclusive,  at  proportionate  rates, 
and  200  to  250  tons  good  refining  Muscovado  at  27s. 
per  cent  of  1121bs.  English  cost  and  freight,  to  a 
port  of  call  and  for  discharge  in  the  United  Kingdom, 
by  first  class  vessel  or  vessels  with  continental  range 
of  ports  if  practicable,  at  proportionate  rates,  upon 
the  terms  that  the  defendant  should  accept  the  said 
sugars  on  the  arrivals  thereof  in  the  United  Kingdom, 
and  pay  to  the  plaintiff*  all  such  monies  as  the  plain- 
tiffs should  pay  for  the  purchase  of  the  said  sugars 
within  the  limits  aforesaid,  and  the  usual  and  proper 
expenses  to  be  incurred  by  them  in  and  about  the 
purchasing  and  shipment  thereof  in  manner  aforesaid, 
together  with  the  plaintiffs'  commission  for  purchasing 
the  same.  And  the  plaintiffs  aver  that,  as  agents  for 
the  defendant,  they  accordingly  did  purchase  for  the 


defendants  in  Cuba  aforesaid  certain  sugars  in  th* 
quantities,  of  the  qualities,  and  within  the  prices 
hereinbefore  mentioned  and  as  required  by  the  defen- 
dant as  aforesaid.  And  the  plaintiffs  then  paid  for 
the  said  sugars  the  prices  or  sums  of  money  for  which 
they  so  purchased  the  same,  and  duly  shipped  the 
same  in  two  bottoms  under  neutral  flag,  that  is  to 
say,  a  portion  of  the  said  sugars  in  a  first  class  ship 
or  vessel  called  the  "  B.  F.  Shaw,"  and  the  remain- 
der of  the  said  sugars  in  a  certain  first  class  ship  or 
vessel  called  the  u  Hebe,"  to  a  port  of  call  and  for 
discharge  in  the  United  Kingdom,  with  continental 
range  of  ports,  at  proportionate  rates.  And  the 
plaintiffs  also  incurred  and  paid  divers  usual  and  pro- 
per expenses  in  and  about  the  purchasing  and  ship- 
ment of  the  said  sugars  in  manner  aforesaid.  And 
the  said  sugars  afterwards  duly  arrived  in  good  order 
and  condition  in  the  said  vessel  respectively  in  a  port 
in  the  United  Kingdom,  ready  to  be  delivered  to  the 
defendant,  of  all  which  said  promises  the  defendant 
had  due  notice.  And  the  plaintiffs  were  ready  and 
willing,  and  then  offered,  to  deliver  the  said  sugars  to 
the  defendant,  and  all  conditions  were  performed  and 
fulfilled,  and  all  things  were  done  and  happened,  and 
all  times  elapsed,  necessary  to  entitle  the  plaintiffs  to 
have  the  said  sugars  accepted  by  the  defendant,  and 
to  be  paid  by  the  defendant  the  monies  so  paid  by 
the  plaintifis  for  the  purchase  of  the  said  sugars,  and 
the  usual  and  proper  expenses  incurred  and  paid  by 
the  plaintiffs  in  and  about  the  purchasing  and  ship- 
ment of  the  said  sugars  in  manner  aforesaid,  together 
with  the  plaintiffs'  commission  for  purchasing  the 
same.  And  the  plaintiffs  say  that  the  defendant  ac- 
cepted and  paid  for  that  portion  of  said  sugars  which 
was  shipped  by  the  said  vessel  called  the  "Hebe;"  but 
although  thereunto  frequently  requested,  the  defendant 
did  not  nor  would  accept  that  portipn  of  the  said  su- 
gars which  was  so  shipped  in  the  said  vessel  called  the 
44  B.  F.  Shaw  "  as  aforesaid,  or  any  part  thereof,  and 
did  not  nor  would  pay  to  the  plaintiffs  any  part  of 
the  monies  paid  by  them  for  the  purchase  of  the  same 
portion  of  the  said  sugars,  or  the  plaintiffs9  commis- 
sion for  or  the  said  expenses  incurred  and  paid  by 
them  in  and  abont  the  purchasing  and  shipment 
thereof  as  aforesaid,  but  wholly  refused  so  to  do, 
whereby  the  plaintiffs  sustained  "great  loss,  and  were 
obliged  to  sell,  and  did  sell,  the  same  portions  of  the 
said  sugars  at  a  much  lower  price  or  sum  of  money 
than  the  price  at  which  they  had  so  purchased  the 
same  as  aforesaid;  and  were  also  obliged  to  pay,  and 
did  pay,  the  freight  thereof  and  divers  sums  of  money 
for  insurance  and  expenses  properly  incurred  in  and 
about  keeping  the  same  portion  of  the  said  sugars 
until  such  sale,  and  in  and  about  snch  sale  and  inci- 
dental thereto,  and  in  forwarding  the  same  portion  of 
said  sigars  to  the  purchasers  thereof  upon  such  sale, 
and  by  reason  of  the  premises  the  plaintiffs  were 
and  are  otherwise  greatly  injured,  and  they  claim 
damages  to  the  amount  of  £2000.  The  third  defence 
t»  the  first  count  was  as  follows:  That  the  undertaking 
and  promise  of  the  defendant  in  said  count  mentioned 
were  made  and  given  under  and  subject  to  an  express; 
proviso  and  condition  that  the  plaintiffs  should  and? 
would  ship  the  sugars  in  the  said  count  mentioned  by 
a  first-class  vessel  or  by  first-class  vessels,  and  save 
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as  aforesaid  the  defendant  did  not  undertake  or  pro- 
mise as  alleged;  and  the  defendant  avers  thai  in 
breach  of  the  aforesaid  proviso  aad  condition  the 
plaintiff*  did  not  ship  the  aforesaid  sugars,  or  any  part 
thereof,  in  a  first-data  vessel,  or  in  first-class  vessels, 
hut,  on  the  contrary  shipped  the  same  and  every  part 
thereof  in  a  certain  Teasel  called  the  B.  F.  Shaw  in 
the  said  count  mentioned,  which  said  Teasel  was  not 
at  the  time  of  the  said  shipment  by  the  plaintiff*  a 
first-class  vessel,  by  reason  whereof  the  defendant, 
within  a  reasonable  time  in  that  behalf,  refused  to 
accept  the  said  sngara  or  pay  for  the  same,  or  for  the 
freight,  commission  or  expenses  in  said  count  men- 
tioned, as  for  the  reasons  aforesaid  he  lawfully  might, 
which  are  the  non-acceptance  and  non-payment  in  the 
said  count  complained  of. 

The  fourth  defence  to  the  first  count  was  as  fol- 
lows:—-And  by  way  of  a  fourth  defence  to  the  laid 
£rst  count  the  defendant,  by  like  leave,  says  that  the 
sngara  in  the  said  count  mentioned  and  purchased  and 
shipped  by  the  plaintiffs  were  not  within  the  limits  as 
to  quantity  specified  by  the  defendant  as  therein  al- 
leged, for  the  defendant  says  that  the  quantity  so 
specified  by  the  defendant  as  aforesaid,  and  so  to  be 
purchased  and  shipped  by  the  plaintiff,  was  a  certain 
small  quantity,  to  wit,  a  quantity  from  200  to  250 
ions,  and  the  defendant  avers  that  the  quantity  of  the 
sugars  which  were  purchased  and  shipped  by  the 
plaintiffs  as  in  the  said  count  mentioned,  was  a  cer- 
tain very  large  and  excessive  quantity,  muoh  exceeding 
250  tons,  to  wit,  310  tons,  by  reason  whereof  the 
defendant  refused  to  accept  or  pay  for  the  said  sugars, 
or  to  pay  for  the  freight,  commission  or  expenses  in 
the  said  count  mentioned,  as  for  the  reasons  aforesaid 
he  lawfully  might,  which  are  the  non-acceptance  and  ' 
non-payment  in  the  said  count  complained  of.  To  the 
second  oount  the  defendant  pleaded,  with  others,  the 
following  defences: — 2.  And  by  way  of  a  second  de- ! 
fence  to  the  said  second  count  of  the  summons  and  , 
plaint,  the  defendant,  by  leave  of  the  Court,  says  that 
the  plaintiffs,  in  breach  of  their  duty  in  that  behalf, 
did  not  ship  the  sugars  in  said  count  mentioned  by  j 
first-class  vessel  or  vessels,  for  the  defendant  says  that 
the  plaintiffs  shipped  a  large  portion  of  the  said  sugars, 
to  wit,  the  Muscovado  sugars  in  the  said  count  men- 
tioned, in  a  certain  vessel  called  the  B.  F.  Shaw, 
which  was  not  then  a  first-class  ship  or  vessel,  and 
the  defendant  says  that  by  reason  of  the  aforesaid 
misconduct  and  breach  of 'duty  of  tho  plaintiffs,  the 
defendant  within  a  reasonable  time  in  that  behalf 
refused  to  accept  the  said  sugars  so  shipped  as 
aforesaid  from  the  plaintiffs,  or  to  pay  for  the  same, 
or  to  pay  for  the  commission  or  expenses  in  the  said 
count  mentioned,  which  are  the  nen-aocepianoe  and 
non-payment  therein  complained  of;  and  the  defendant 
says  that  afterwards  and  before  the  acceptance  of  orpay- 
ment  for  the  portion  of  thesaid  sugars  which  wsxahipped 
toy  the  vessel  called  the  Hebe,  as  in  the-ssM  count  men- 
tioned, it  was  agreed  by  and  between  the  plaintiffs 
and  the  defendant,  in  consideration  of  the  defendant 
agreeing  to  accept  and  pay  for  the  same  portion  of 
the  said  sugars,  notwithstanding  the  aforesaid  miscon- 
duct and  breach  of  duty  of  the  plaintiffs,  that  the  said 
sugars  so  shipped  as  aforesaid  by  the  Hebe  should  be 
•treated  by  the  ptaiutiffi  and,  ttfe  defendant  indepen- 


dently ef  the  other  portions  of  the  said  sngara  shippee) 
as,  aforesaid  by  the  said  B.  F.  Shaw,  and  the  same- 
were  so  treated  accordingly,  and  were  accepted  and 
paid  for  by  the  defendant  with  the  consent  of  the 
plaintiff*  as  an  independent  transaction,  and  without 
prejudice  to  the  defendant's  right  (if  any)  to  refuse  to 
accept  the  portion  of  the  said  sngara  shipped  as  afore* 
said  by,  the  said  B.  F.  Shaw.  3.  And  by  way  of  a  third 
defence  to  the  said  second  count  the  defendant,  by  the 
like  leave  says  that  the  sugars  which  were  shipped  bjr- 
the  plaintiffs  in  the  vessel  called  the  B.  F.  Shaw  in  the 
said  count  mentioned  consisted  wholly  of  Muscovado* 
sugars  of  which  the  defendant  had  retained  and  em- 
ployed the  plaintiffs  as  in  the  said  count  mentioned, 
to  purchase  only  a  certain  small  quantity,  to  wit,  206 
to  250  tons  thereof  (as  in  the  said  count  mentioned), 
and  save  as  aforesaid  the  defendant  did  not  retain  or 
employ  the  plaintiffs  as  alleged  to  purchase  Musco- 
vado sugars,  and  the  defendant  says  that  in  breach  of 
the  said  retainer  and  employment  the  plaintiffs  pur* 
chased  a  certain  large  and  excessive  quantity  of  Mus- 
covado sugars  much  exceeding  250  tons,  to  wit,  310 
tons,  and  shipped  the  seme  to  the  defendant  by  the- 
said vessel  called  the  B.  F.  Shaw  by  reason  whereof 
the  defendant  refused  to  accept  the  said  Muscovado* 
sugars,  so  shipped  iu  the  B.  F.  Shaw,  as  aforesaid, 
er  to  pay  to  the  plaintiff*  the  monies  paid  by  the- 
plaintiffs  for  the  same,  or  any  commission  or  expenses 
connected  therewith,  as  for  the  reasons  aforesaid  he 
lawfully  might,  which  are  the  non-acceptance  and 
non-payment  iu  the  said  couut  complained  of;  and  the 
defendant  says  that  afterwards  and  before  the  accept- 
ance of  or  payment  for  the  portion  of  the  said  sugars 
which  was  shipped  in  the  vessel  called  the  Hebe  as  ia 
the  said  count  mentioned,  it  was  agreed  by  and  between 
the  plaintiffs  and  the  defendant  in  consideration  of  tho 
defendant  agreeing  to  accept  and  pay  for  the  same 
portions  of  the  said  ftPgars,  notwithstanding  the  pre- 
mises that  the  said  sugars  so  as  aforesaid  shipped  by 
the  Hobe  should  be  treated  by  the  plaintiffs  and  tho 
defendant  independently  of  the  other  {portion  of  the 
said  sugars  so  shipped  as  aforesaid  by  the  said  B.  h\ 
Shaw  and  the  same  were  so  treated  accordingly,  and 
were  accepted  and  paid  for  by  the  defeqdant  with 
the  consent  of  the  plaintiffs,  as  an  independent  trans- 
action, and  without  prejudice  to  the  defendaqt's  right 
(if  any)  to  refuse  to  accept  the  portions  of  the  said 
sugars  so  shipped  as  aforesaid  by  the  said  B.  F.  Shaw.. 
4.  And  by  way  of  a  fourth  defence  to  the  said  second 
-count  the  defendant,  by  the  like  leave,  says  that  after 
the  retainer  and  employment  of  the  plaintiffs  by  the 
defendant  in  the  said  count  mentioned,  and  before, any 
breach  thereof  it  was  mutually  agreed  by  and  betweea 
the  plaintiffs  and  the  defendant  that  the  clayed  sugars 
and  the  Muscovado  sugars  in  the  said  count  men- 
tioned should  respectively  be  separately  purchased 
and  shipped  by  the  plaintiffs  for  the  defendant,  and 
should  be  separately  paid  for  by  the  defendant 
to  the  plaintiffs,  and  that  the  respective  purchases  and 
shipments  thereof  should  be  treated  as  separate,  dis- 
tinct end  independent  transactions,  and  the  defendant 
says  that  thereafter  the  .plaintiffs,  in  breach  of  their 
said  retainer  and  eftnploytnent,  did  net  ship  the  Mus- 
covado sugars  aforesaid,  being  the  sugars  of  which 
the  non  acceptance  by  the  defendant  is  ecfmpWned.or 
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la  the  said  count  to  the  defendant  in  a  first-class  ship 
or  vessel,  bat  shipped  the  same  in  a  vessel  called  the 
B.  F.  Shaw,  which  said  B.  F.  Shaw  was  not  then  a 
first-class  vessel,  by  reason  whereof  the  defendant 
within  a  reasonable  time  in  that  behalf  refused  to  ac- 
cept the  said  Muscovado  sugars  so  shipped  in  the  B. 
F.  Shaw  as  aforesaid,  or  pay  for  the  same,  or  for 
commission  or  expenses  connected  therewith,  as  he 
lawfully  might,  which  are  the  non-acceptances  and 
non-payment  in  the  said  count  complained  of.  5.  And 
by  way  of  a  fifth  defence  to  the  said  second  count  the 
defendant,  by  the  liko  leave,  says  that  after  the  re- 
tainer and  employment  of  the  plaintiffs  by  the  defen- 
dant as  in  the  said  count  mentioned,  and  before  any 
breach  thereof,  it  was  mutually  agreed  by  and  between 
the  plaintiff  and  the  defendant  in  manner  and  form  as 
in  the  last  preceding  defence  is  averred,  and  the  de- 
fendant says  that  although  he  had  retained  and  em- 
ployed the  plaintifm  to  purchase  and  ship  a  certain 
small  quantity,  to  wit,  200  to  250  tons,  and  no  more, 
of  Muscovado  sugar,  as  in  the  said  count  mentioned, 
yet  the  plaintiffs,  in  breach  of  their  said  retainer  and 
employment,  purchased  and  shipped  to  the  defendant, 
to  wit,  in  a  vessel  called  the  B.  F.  Shaw,  a  certain 
large  and  excessive  quantity  of  the  said  Muscovado 
sugars,  much  exceeding  250  tons,  to  wit,  310  tons 
thereof,  by  reason  whereof  the  defendant  refused  to 
accept  the  said  Muscovado  sugars  so  shipped  as  afore- 
said, or  to  make  any  payments  in  respect  thereof, 
which  are  the  non-acceptance  and  non-payment  in  the 
said  count  complained  of.  6.  And  by  way  of  a  sixth 
defence  to  the  said  second  count  the  defendant,  by  the 
like  leave,  says  that  the  sugars  which  the  defendant 
refused  to  accept  or  make  any  payment  in  respect 
thereof  were  certain  Muscovado  sugars  which  pur- 
jported  to  be  shipped  by  the  plaintiffs  in  compliance 
with  the  defendant's  order  to  the  plaintiffs  in  said 
necond  count  mentioned  to  ship  from  200  to  250  tons 
good  refining  Muscovado  sugars  at  27s.  per  cwU,  and 
the  defendant  says  that  the  sugars  which  were  ac- 
cepted by  the  defendant  as  in  said  second  count  men- 
tioned were  certain  clayed  sugars  which  were  shipped 
by  the  plaintiffs  in  compliance  with  the  defendant's 
order  to  the  piaintifis  to  ship  from  200  to  250  tons 
clayed  sugars,  and  which  clayed  sugars  were  all  ship- 
ped on  board  the  vessel  called  the  Hebe  in  said  se- 
cond count  mentioned;  and  the  defendant  says  the 
said  Muscovado  sugars  were  all  shipped  on  board  the 
said  vessel  called  the  B.  F.  Shaw  in  said  second  count 
mentioned,  and  no  portion  thereof  was  shipped  on 
board  the  Hebe;  and  the  defendant  says  that  the  said 
▼easel  called  the  B.  F.  Shaw  in  said  count  mentioned 
was  not  a  first-class  vessel  as  therein  alleged,  and  the 
defendant  for  the  said  reason,  within  a  reasonable 
time  in  that  behalf,  refased  to  accept  the  said  sugars 
shipped  therein  by  the  plaintiffs  or  make  any  payments 
on  account  thereof,  which  are  the  non  acceptance  and 
non-payment  in  the  said  count  complained  of.  The 
jilaintifls  obtained  leave  to  reply  and  demur.  The  re- 
plications severally  denied  that  the  pleas  demurred  to 
were  true  in  substance  and  fact.  The  plaintiffs  de- 
murred to  the  third  defence  to  the  first  count  on  the 
ground  that  what  in  the  sakl  defence  was  alleged  to  be 
an  express  proviso  and  condition  was  not  a  condition 
precedent,  and  because,  having  regard  to  the  agree- 


ment between  the  plaintiffs  and  the  defendant  in  thv 
said  first  count  mentioned,  it  was  immaterial  for  the 
purposes  of  this  action  whether  the  vessel  called  the 
B.  F.  Shaw  in  the  said  first  count  mentioned  was  a. 
first-class  vessel  or  not,  and  because  the  alleged  breach, 
did  not  go  to  the  whole  consideration  for  the  defen* 
dant's  promise  and  undertaking,  and  was,  if  anything, 
a  cause  of  action  for  the  defendant  against  the  plain-* 
tiffs,  and  not  an  answer  to  the  cause  of  action  in  the 
said  first  count.  To  the  fourth  defence  to  the  first 
count  the  plaintiffs  demurred,  on  the  ground  that  ft 
was  not  shown  by  the  said  defence  that  any  substantial 
difficulty,  or  any  expense,  trouble,  or  risk  was  or 
would  have  been  imposed  on  the  defendant  by  the  al- 
leged circumstance  that  the  quantity  of  sugars  pur- 
chased and  shipped  by  the  plaintiffs  exceeded  the 
quantity  alleged  to  have  been  specified  by  the  defen- 
dant, and  because  the  said  alleged  excess  did  not  au- 
thorise the  defendant  to  refuse  the  whole  of  the  cargOf 
and  refuse  to  make  any  payment  to  the  plaintiffs,  and 
because  it  was  consistent  with  the  said  defence  that  the 
plaintiffs  were  ready  and  willing,  and  offered  to  debV 
ver  to  the  defendant  the  actual  quantity  alleged  to 
have  been  specified  by  him,  and  that  the  defendants 
could  have  accepted  that  quantity  without  difficulty, 
expense,  trouble  or  risk.  The  plaintiffs  demurred 
to  the  other  defences  on  similar  grounds  respectively, 
alleging  in  their  demurrer  to  the  second  defence  to  the 
second  count  that  the  agreement  in  the  said  second 
count  mentioned  contained  no  condition  precedent  that 
the  vessel  in  which  the  said  sugars  were  to  be  so 
shipped  should  be  a  first-class  vessel. 

Andrews  (with  him  Law,  Q.C.),  in  support  of  the 
demurrer.  1.  That  these  sugars  should  be  shipped 
in  a  first  class  vessel  was  not  a  condition  precedent 
2.  The  difference  in  the  quantity  does  not  excuse  the 
defendant  from  accepting.  3.  The  plaintiffs  did  ten- 
der the  defendant  the  very  quantity  of  sugar  con- 
tracted for.  It  is  a  long- established  rule  that  where 
the  non-performance  of  an  agreement  on  one  side 
does  not  go  to  the  whole  of  the  other,  then  the  re- 
medy must  be  by  cross-action  in  the  nature  of  an  ac- 
tion for  damages. — Franklin  v.  Miller  (4  A.  &  E. 
599)*  It  has  been  held  that  the  Court  will  look  at  a 
question  of  this  kind  in  a  common  sense  view.  A 
first  class  vessel  either  means  a  vessel  rated  A  1  at 
Lloyd's,  or  it  means  a  first-rate  vessel  in  the  sense  in 
which  we  should  speak  of  a  first-rate  horse.  If  the 
latter,  a  merchant  in  Havannah  might  think  a  vessel 
first- class  which  a  merchant  at  home  might  not  con- 
sider to  be  such.  If  it  means  a  vessel  classed  as  A 
I  at  Lloyd's,  it  might  be  that  one  morning,  and  the 
next  morning  it  might  be  unclassed. — Stavere  v. 
Curling  (3  Bing.  N.  C.  355).  It  is  not  alleged  here 
that  any  damage  or  what  must  occasion  damage  occurred. 
[Monahan,  C. J. — Those  are  cases  in  which  the  party 
had  received  certain  advantages  which  he  could  keep* 
Here  the  defendant,  by  repudiating  the  contract,  has 
received  no  benefit  whatever.]  There  is  a  detriment 
to  the  one  party  here  while  the  other  goes  entirely 
free.  In  the  event  of  the  market  falling  the  defen- 
dant does  get  a  benefit  by  having  repudiated  the  con- 
tract. As  to  the  defence  of  a  different  quantity  of 
sugar,  it  amounts  to  this:  that  because  the  sugar 
came  in  company  with  sixty  other  tons  of  sugar 
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-therefore  the  defendant  refuses  it.  It  m 
-with  that  defence  that  we  offered  the  defendant  the 
S60  ton.  The  defendant  might  u  weQ  toy  the  an- 
gar  came  along  with  rice  or  coaee.  He  ehoeid  ga  oa 
t»  show  thai  aome  expense,  aome  rink,  or  tooabie  was 
occasioned.  ^Manahan*  C.J.— Where  the  party  baa 
accepted  and  retains  the  goods,  he  moat  shoe/  aome 
damage  or  loss.]  Bylands  *,  Whitney  (IS  OB.  N«SM 
851)  Levy  r.  Green  (8  B1L  &  BL  575,  &  I  EL  &B. 
f69,)  ia  distinguishable  from  the  present  case.  It  is  a 
Afferent  thing  if  leas  than  the  quantity  contracted  for 
be  sent— Shannon  v.  Bartow  (15  It,  C.  L.  R.  478). 
▲n  agent  is  not  to  act  for  his  principal  as  a  machine 
hat  as  a  man  having  discretion. — Story  on  Agency. 

Jfacdonogh,  Q.C.,  and  Porter,  for  the  defendant, 
cited  Behn  t.  Bumess  (3  B.  &  Smith,  755);  OUive 
t.  ^oo*dr  (1  Ex.  424.)  The  warranty  la  a 
warranty  that  the  vessel  be  A 1  at  the  time,  not  that 
she  aboitld  continue  to  be  so;  and  the  meaning  lies  in 
this,— that  the  rates  of  insurance  are  in  the  inverse 
antio.  The  present  case  is  stronger  as  being  not  one 
of  vendor  and  vendee,  bat  one  of  principal  and  agent. 

Law,  Q.C,  in  reply  cited  Stood  v.  Chaos  (5 
Law  Times,  a60).  The  dictum  in  Behn  v.  Burreee 
ia  confined  to  a  particular  olass  of  cases. 

The  case  was  adjourned  in  order  to  admit  of  cer- 
tain suggested  amendments  of  the  pleadings  being 
made.  The  parties  having  failed  to  agree  as  to  the 
amendments,  the  Court  gave  judgment  on  the^de- 
aatrrer. 

May  2b\  Monahan,  C.J.  said  that  both  bimaelf 
and  Keogh,  J.  were  clearly  of  opinion  that  this  was  a 
condition  precedent,  and  that  the  other  (fcfeaces  were 
food,  and  therefore  there  most  be  judgment  for  the  da* 
JenoW 

Judgment  for  the  defendant. 


Court  of  €xtfyqutv. 

Reported  by  William  A.  Sargent,  Esq.,  Barrister-at-Law. 

[Barons  FmoaaALD,  Huofits,  AKD  DnAST,  BB.) 

Stan  v.  Eabx  Pa  Got  and  Bfrotf.— May  23. 

Demurrer — Action  against  the  Ctown, 

A.  demised  certain  lands  to  Brigadier-General  Fisher 


in  trust  fir  King  George  III.  and  kissmx*9toh,  in 
1809*  The  demised  lands  afterwards  tested  m 
her  present  Majesty's  Secretary-at^War,  and  Ms 
rent  being  unpaid,  B.,  who  claimed  a*  assignee  of 
the  reversion,  brought  an  action  for1  tkb  rent  against 
the  Secretary-at-  War,  whopUeuied  that  heheUd  onhj 
in  trust  for  the  Crown.  Held,  on  demurrer  to  this 
flea,  thai  the  demurrer  muH  beovemded,  the  action 
not  lying  against  the  Crown. 

Tab  summons  and  plaint  was  asfoUewe:— •"  Victoria, 
6c*  to  the  said  Bight  Hon.  George  Frederick  Samael 
Karl  De  Grey  and  Bipon,  Her  Majesty's  principal 
Secretary  of  State  for  the  War  Department,  greeting. 


The  Right  Hon.  George  Frederic*  Samuel  Karl  De- 
OMey  and  Ripon,  the  defendant,  ia  gammoned  to  an- 
swer the  complaint  of  Lawrence  Ryan,  who  oomplaine 
that  defendant  is  Her  Majesty's  Secretary  of  State  for 
tte  War  Department,  and  as  such  ia  indebted  to  him. 
in  the  sum  of  iU8  Os.  lOd.  money  payable  by  defen- 
dant as  such  Secretary  of  State  to  plaintiff,  for  that 
one  Christopher  O'Beirne  being  seised1  in  fee  of  a  cer- 
tain piece  of  ground  called  All  That  and  Those  the- 
lot  or  piece  or  parcel  of  ground,  No.  93  being  2  rood* 
34}  perches  of  land  on  Gallows  Hill,  near  the  townr 
of  Athlone,  in  the  County  Roscommon,  demised  the- 
same  by  deed  to  Brigadier-General  Benjamin  Fisher, 
to  hold  the  same  as  more  particularly  described  in 
the  said  deed  to  the  said  Brigadier-General  Benjamin 
Fisher,  his  executors,  administrators  and  assigns,  h* 
trust,  for  and  to  the  use  of  His  Majesty  the  the* 
King  and  hia  successors,  and  to  and  for  no  other  use, 
intent  or  purpose  whatsoever,  for  and  during  such 
time  as  the  exigency  of  the  public  service  should  re- 
quire it,  provided  the  lessor,  the  aaid  Christopher 
O'Beirne,  should  so  long  continue  to  have  an  interest 
therein,  the  aaid  demise  or  term  to  commence  from 
November  1,  1809,  he,  the  said  Brigadier~General: 
Benjamin  Fisher,  his  executors,  administrators,  and 
assigns,  yielding  and  paying  therefor  and  thereout 
yearly  and  every  year  during  the  continuance  of  the 
said  demise  unto  the  said  Ghristopher  (XBetrne.  hie 
executors,  administrators  or  assigns,  the  yearly  rent 
or  sum  of  Ml  sterling  of  the  then  onrrency  of  Ireland, 
equivalent  to  the  sum  of  £6  9s.  2d.  British  currency, 
to  be  paid  and  payable  by  two  even  and  equal  half- 
yearly  paymenta,  that  is  to  say,  on  every  1st  day  of 
May  and  1st  day  of  November  in  every  year;  and  the 
said  Brigadier-General  Benjamin  Fisher  did  thereby 
for  himself,. his  executors,  administrators,  and  assigns* 
covenant  with  the  aaid  Christopher  O'Beirne,  his  exe- 
cutors* adatfnistratots  and  assigns,  that  he,,  the  said 
Brigadier-General  Benjamin  Fisher,  bis    executors, 
administrators  and  assigns,  should  and  weald  well 
and  .truly  pay  or  cause  to  be  paid  unto  the  said 
Christopher  O'Beirne,  his  executors,  administrators 
and  assigns,  the  said  reserved  yearly  rent  of  £7  eter* 
ling  of  the  then  Currency  of  Ireland,  equivalent  to  too, 
anm  of  £6  9*.  2d.  British,  at  the  days  and  times  ap- 
pointed for  that  purpose,  and  afterwards  daring  tho 
aaid  term  all  the  estate  of  the  said   Christopher 
CBeirae  in  the  aaid  reversion  vented4  by  assignment 
in  plaintiff,  and  all  the  estate  and  interest  of  the  said 
Brigadier-General  Benjamin  Fisher  in  the  said  lease, 
which  ia  still  aubaktina^  vested  by  assignment  and  by 
force  of  the  statutes  in  that  case- made  and  provided,, 
in  Her  Majesty's  principal  Secretary  of  Stat*  for  tho 
War  Department,  yet  after  the  said  lease  had  vested 
in  the  Becretary-at-YYar,  tho  Seoretary-as~War  did 
not  pay  or  cause  to  be  paid  unto  plaintiff  the  galea 


of  the  aaid  veserved  rent;  whiou  aeemed  due 
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1st  Nor.  1863        ...        3    4    7 
1st  May,  1864        ...        3    4    7 
1st  Nov.  1864        ...        3    4    7 
Bat  the  arid  gales  are  still  doe  and  unpaid  to  plaintiff; 

The-second  count  was  similar,  save  that  it  aver- 
red that  the  lessor's  (O'Beirne's)  reversion  was  a 
chattel  interest. 

The  third  count  was  similar  to  the  first,  save  ttoit 
it  referred  to  another  lot,  the  yearly  rent  of  which 
was  £3  3s.  British,  of  which  the  same  number  of  gales 
(10)  were  due  to  the  plaintiff.  The  fourth  count  was 
similar  to  the  third,  save  that  it  averred  that  the  les- 
sor's reversion  was  a  chattel  interest.  The  fifth  count 
was  one  for  use  and  occupation.  The  sixth  count 
was  one  upon  accounts  stated. 

Defence: — "The  sard  George  Frederick  Samuel 
Earl  De  Grey  and  Rlpon,  Her  Majesty's  principal 
Secretary  of  State  for  the  War  Department,  appears 
and  takes  defence  to  the  action  of  the  said  Lawrence 
Ryan,  and  says  that  heretofore,  to  wit,  on  the  20th 
4ay  of  December,  in  the  year,  of  our  Lord  1809,  the 
several  lots,  pieces,  and  parcels  of  ground  in  the  1st, 
2nd,  3rd  and  4th  counts  of  the  summons  and  plaint 
respectively  mentioned  were,  and  each  and  every  of 
them  was  taken  by  a  certain  person,  to  wit,  Bri- 
gadier Geoeral  Benjamin  Fisher,  in  the  said  counts 
respectively  mentioned,  in  trust  for  his  late  Majesty 
King  George  III.  for  the  defence  and  security  of  the 
realm,  to  wit,  the  realm  of  Ireland,  for  the  estato  in 
the  said  counts  respectively  mentioned  in  that  behalf, 
and  the  said  several  demises  in  the  said  1st,  2nd,  3rd 
and  fourth  counts  respectively  mentioned  were  and 
^ach  of  them  was  made  in  respect  of  and  for  such 
taking,  so  as  to  demise  the  said  several  lots,  pieces, 
-or  parcels  of  ground  for  the  same  terms  mentioned  In 
the  said  several  counts  in  that  behalf  respectively,  and 
not  otherwise,  and  that  before  and  at  the  time  of  the 
making  and  passing  a  certain  statute  in  a  session  of  Par- 
liament held  in  the  5th  and  6th  years  of  the  reign  of 
her  present  Majesty,  intituled  "An  Act  to  consoli- 
date and  amend  the  Laws  relating  to  the  Services  of 
the  Ordnance  Department,  and  the  vesting  and  pur- 
chase of  Lands  and  Hereditaments  for  those  Services, 
and  for  the  Defence  and  Security  of  the  Realm,"  the 
amid  several  lots,  pieces,  and  parcels  of  ground  were 
and  each  of  them  was  placed  under  the  charge  of 
her  Majesty's  then  ordnance  department  And  the 
•aid  defendant  further  says  that  the  estate  and  inte- 
rest of  the  said  Brigadier-General  Benjamin  Fisher  in 
the  said  several  lots,  pieces,  and  parcels  of  ground, 
and  in  each  of  them,  became  and  were  and  was  se- 
verally vested  in  defendant  solely  in  his  capacity  of 
and  by  virtue  of  his  office  as  Her  Majesty's  principal 
{Secretary  of  State  for  the  War  Department  under 
and  according  to  the  statutes  in  such  case  made  and 
provided,  and  not  otherwise.  And  defendant  savs 
that  he  has  not  at  any  time  claimed,  nor  does  he 
<aaim,  any  individual  or  beneficial  estate  or  interest  in 
the  said  several  lots,  pieces,  or  parcels  of  ground,  or 
in  any  of  them,  or  in  any  part  of  the  same. 

And  as  tor  the  5th  count  ef  the  said  summons,  and 
plaint  the  defendant  says  that  the  sum  of  motfey 
therein  mentioned  Is  claimed  in  respect  of  the  alleged 
arrears  of  rent  of  the  said  several  lots,  pieces  and 
parcels  of  land  in  the  said  first,  2nd,  3rd  and  4th 


counts  mentioned,  and  not  otherwise,  or  for  anyotper 
account  Anil  as  to  the  6th  count  the  said  defendant 
says  that  the  money  thereby  alleged  Nto  be^fonnd  que 
from  defendant  to  plaintiff  was  on  an  account  alleged 
to  be  stated  between,  them  on  account  of  the  sajd  ar- 
rears of  jentlas(  aboye-mentioneij,  and  not  otherwise, 
or  on  any  other, account;  and  therefore  he  defends  the 
action. 

Demurrer  to  defence;— Lawrence  Ryan,  the  plain- 
tiff, demurs  to  the  said  first  defence  as  insufficient  in 
law,  and  says  that  the  same  discloses  no  ground  of 
defence  good  in  substance;,  and  plaintiff  also,  demure 
to  the  said  second  defence  as  insufficient  in  law,  .and 
says  that  the  same  discloses  no  ground  of  defence 
good  in  substance.  And  plaintiff  also  demurs  to  the 
said  third  defence  as  insufficient  in  law,  and  says  that 
the  same  discloses  no  ground  of  defence  good  in 
substance. 

Points  of  Demurrer, 

1.  That  plaintiff's  claim  is  a  proper  subject-matter 
for  an  action  at  law,  and  not  for  »  petition  of  right. 
,    2.  As  to  each  of  the  defences,  that  it  is  bad  and 
insufficient,  in  law  as- an  answer  to  the  action. 

Byrne  (with  him  Bali,  Q.O.)  for  plaintiff,  Opened 
the.  demurrer. — 5  <fc  6  Vict  c.  94,  as.  5,  39,  referred! 
to  in  defence.  Aa  to  when  petition  of  right  fa  appfr 
cable— Chitty's  Prerog.  of  Crown,  341,  342,  343; 
£an4*r?*«m  (14  .HowelFs  State  Trials,  77);  Sod- 
Id?*  con  (4  Go.  54,  b.)  In  the  Green  Book,  T91, 
several  aathorit.es  are  cited.  It  may  be  said  that  as 
we  could  not  directly  reap  the  fruits  of  our  judgment 
against  the  Secretary-at- War  that  the  action  will  not 
lie;  but  for  this  see  Kendall  v.  King  (17  0.  B.  483> 
It  may  also  be  contended  that  as  the  demise  is  to  a 
trustee  of  the  Grown,,  the  action  will  not  lie;  but  see 
iWiUtti  r.>JS**dford(lVes.  Sen.  186);  Doe  d.Legk 
v.  Roe  (8  M.  A  W.  579). 

Griffith  (with  him  Heron*  Q.  &,  contra,  in  sap- 
port  of  the  defences.— 5  k  6  Vict.,  o.  94,  es.  34, 
87;  18  *  19  Vict.  o.  117;  Macbeath  v.  Hatdi- 
mand  (1  Term.  fi.  172);  Unwin  v.  WoMy  (1 
Term.  B.  674);  Lord-Advocate  v.  Lord  Dungkk 
(9  01.  k  F,  212);  Qidley  v.  Lord  Peimereton  (3  Br. 
&  Bing.  275);  Priddy  v.  Base  (3  Men  S6).  The 
demurrer  is  not  properly  taken,  as  it  does  not  state 
the  grounda  for  demurring. 

Heron,  Q.C.,  on  same  side*— Afyrffo  v.  Beaver  (1 
East  134);  Rice  v.  Chute  (I  East.  578). 

Byrne  in  reply. 
.  Fjtzqebald,.B. — I  think  we  are  bound  to  take  no- 
tice that  the  estate  was  only  one  In  trust  for  the 
Grown,  and  therefore  we  must  follow  the  ordinary 
rule. 

Judgment  for  defendant. 


[Bbhoei  Jtatenaai*  Hcmis,  akd  DbasY,  BB-] 

Karl  of  Coubtowm  v.  Butlsb. 

tfew  .trkd  moeion-~&f*Xmtnf   on  title— Conditio* 
prececUnt, 

A.,  the  tenant,  made  the  folhwina  qgrfw$ntwkh  B» 
the  landkrd; — "/agree  to  be  bound  by  the  follow- 
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mg  conditions,  viz.,  to  give  up  the  land  when  you 
require  it;  and  should  you  so  require  it,  the  incom- 
ing tenant  to  pay  me  for  such  crops  as  shall  not 
'  at  that  time  have  come  to  maturity ;  also  for  ma- 
nure unused,  and  land  manured  by  me,  gates,  kc, 
the  amount  to  be  decided  by  two  arbitrators;  one 
to  be  appointed  by  me,  the  other  by  the  incoming 
tenant ;  and  if  the  land  be  disposed  of  in  this  way, 
the  Earl  of  Courtown  (the  landlord)  to  pay  me 
for  the  drainage.^  The  tenant  was  not  paid  for 
either  tlie  crops,  fyc.  nor  the  drainage;  he  then  refused 
to  give  up  possession,  and  the  landlord  brought  an 
ejectment  against  him;  and  the  jury,  by  the  direc- 
tion of  the  judge,  found  for  plaintiff.  Held,  on 
motion  for  a  new  trial,  that  the  verdict  was  right, 
for  that  the\  payment  for  the  crops,  j»c,  was  not  a 
condition  precedent  to  the  determination  of  the  te- 
nancy, but  that  the  tenancy  was  expressly  made  de- 
terminable on  a  demand  of  possession  which  had 
been  given  and  refused. 

This  was  an  ejectment  to  recover  the  lands  of  Gar* 
jrigoneagh,  in  the  County  Wexford.  Plaintiff  claimed 
title  from  January  1st,  1866.  The  case  was  tried  at 
the  last  Wexford  Spring  Assizes  before  Deasy,  B. 
"Plaintiff's  counsel  pnt  in  evidence  the  following  pro* 
posal,  which  had  been  accepted  on  the  part  of  Lord 
Conrtown: — 

"  Banogue,  Oct.  17  th,  1865. 

"James  S.  Scott,  Esq. 

44  Sir, — In  conformity  with  your  suggestions  rela- 
tive to  my  continued  occupancy  of  Carrigoneagh  farm 
with  that  part  of  Carrigoneagh  lately  held  by  the  re- 
presentatives of  the  late  Thomas  Butler,  containing 
73a,  2r.  Irish  measure,  or  thereabouts,  I  beg  leave  to 
state  that  I  agree  to  pay  the  rent  fixed  by  you  for  the 
entire  holding,  viz.  £87  per  annnm,  and  to  be  bound 
by  the  following  conditions,  viz.  to  give  up  the  farm 
when  you  require  it  for  the  purpose  of  letting  it,  with 
Ballycaie  mill  site.  And  should  you  so  require  these 
lands  or  part  of  them  for  that  purpose,  the  incoming 
tenant  to  pay  me  for  such  crops  as  shall  not  at  that 
.time  have  come  to  maturity ;  also  for  manure  unused, 
and  land  manured  by  me,  gates,  Ac.,  the  amount  to 
be  decided  by  two  arbitrators— one  to  be  appointed 
by  such  incoming  tenant,  and  the  other  by  me;  and  if 
the  land  be  disposed  rf  in  this  way,  the  Earl  of  Conr- 
town to  pay  me  for  the  drainage.  Should  my  tenancy 
for  Carrigoneagh  continue,  or  that  you  give  me  the 
Uanogue  portion  of  Henry  Forney's  farm,  containing 
mbout  25  acres,  Irish,  at  28s.  per  acre,  with  the  usual 
lease  in  lieu  of  it,  I  give  up  my  claim  for  drainage 
done  by  me  on  Carrigoneagh. 

"  I  am,  sir,  your  obedient  servant, 

"H.  BuTLia" 

The  first  witness  examined  was  Mr.  Scott,  plaintiff's 
agent.  He  stated  that  he  had  let  Carrigoneagh  to 
the  defendant;  that  defendant  called  at  his  office  on 
September  29th,  aud  witness  arranged  with  bim  that 
he  shonld  remain  in  possession  of  a  portion  of  the 
lands  of  which  he  had  previously  been  tenant,  and 
should  get  possession  of  another  portion  which  had 
beon  previously  held  by  Thomas  Butler;  that  the 
above  mentioned  proposal  had  been  then  sent  in  and 
accepted,  and  a  written  order  to  get  possession  of  the 


additional  lands  (which  was  produced  by  the  witness) 
was  then  given  by  defendant  to  witness.  That  wit- 
ness afterwards  made  an  arrangement  to  let  the  mill- 
site  mentioned  in  this  agreement;  and  on  December 
7th  wrote  the  following  letter  to  defendant:— 

44 1  have  set  the  mill  of  Coolnahinch  and  the  farm 
of  Carrigoneagh  to  the  Messrs.  Bates;  whom  will  yon 
name  to  value  your  crops  growing  on  same? 
M  Yours  truly, 

11  James  S.  Scott." 

44  They  require  immediate  possession  of  the  farm." 
To  which  on  the  same  day  defendant  returned  the 
following  answer: — 

"Banogue,  Dec  7th,  1865. 
44  J.  S.  Scott,  Esq. 

"  Sir,— I  received  your  letter  informing  me  that 
you  had  let  Coolnahinchi  mill  and  Carrigoneagh  farm 
to  the  Messrs.  Bates ;  and  as  they  require  immediate 
possession,  in  order  to  simplify  and  expedite  matters 
I  have  made  out  an  account  of  the  drainage,  and  also 
of  the  manure  crops,  &c,  which  I  enclose;  and  on 
receipt  of  the  amount  I  will  hand  over  possession  of 
the  farm  to  your  order.  Should  any  objection  be 
made  to  my  charge  for  manure,  seed,  labour,  &c.,  I 
beg  to  name  Mr.  Thomas  Barker,  of  the  Yew  Trecy 
Coolattin,  to  arbitrate  for  me  in  the  matter.  As  yon 
claim  the  full  amouut  of  rent  as  valued  by  you,  which, 
of  course,  includes  my  improvements,  I  have  charged 
five  per  cent,  interest  on  the  drainage  money  from 
the  expiration  of  Carrigoneagh  lease  to  the  present 
time.     I  am,  sir,  your  obedient  servant, 

44  H.  Butlkb." 
Witness  stated  that  he  subsequently  demanded  pos- 
session on  December  11th.  This  demand  was  made 
in  the  course  of  a  conversation  in  witness's  study  at 
which  defendant  and  Lord  Courtown  were  present* 
and  consisted  in  substance  of  an  offer  made  by  L"nl 
Courtown  to  pay  £100  in  discharge  of  defendant'* 
claim  for  drainage  if  defendant  would  give  up  posses- 
sion. Defendant  refused  to  give  up  possession.  Oa 
the  cross-examination  of  this  witness  it  appeared  that 
the  defendant  had  in  1859  executed  at  his  owu  ex- 
pense certain  drainage  works  on  the  lands  then  in  his 
possession ;  and  Lord  Courtown  having  obtaiaed  aa 
advance  from  the  Commissioners  of  Public  Works, 
had,  with  defendant's  consent,  got  these  drainage 
works  measured  and  valued,  and  had  been  given  cre- 
dit for  them  in  accounting  with  the  commissioners  for 
the  advances;  but  the  sum  theu  credited,  am^untm:; 
to  about  £114,  had  never  been  repaid  to  defendant. 
An  account  which  had  been  enclosed  in  defendant's 
letter  of  December  7th  was  also  produced;  the  amount 
of  the  items  in  it  was  £207  17s.  5d.  It  also  ap- 
peared that  defendant  had  continued  in  possession  of 
the  portion  of  the  farm  '  (about  30  acres)  which  ho 
held  prior  to  the  above  mentioned  proposal  after  the 
expiration  of  an  expired  lease,  and  had  paid  rent  for 
this  portion,  so  as  to  make  him  a  yearly  tenant  of  it 
at  the  date  of  the  proposal  At  the  close  of  plain- 
tiff's case  defendant's  counsel  called  on  his  Lordship 
to  nonsuit  plaintiff— (1.)  Because  a  demand  of  pos- 
session was  necessary,  and  no  sufficient  demand  wa* 
proved,  none  having .  been  made  on  the  lands;  and 
even  if  a  demand  ojr  the  land  would  suffice,  still  there 
was  a  question  for  the  jury  as  to  whether  the  convcr- 
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aation  ittfe^en  amounted  Jo  a  demand;  t>ai  his  I^oflJ- 
ahip  held  tJhtf,  the  denjancToff  the  lamb  was  sufficient, 
and  cWcUn^:^je4?ot(iat  ,que3tion  to  t Injury.  (^ 
Because  defendant  jwasi  a  .yearly  teuton  under  the 
ageecraeni*  and  entitled  to,  a  notice  to,  quit;,  and  ev,en 
if  1*  ww  not  a,  yewly  tenant  of  the  whole  of  the 
lauds,  *e  j^axly  ^paacy  whic(i  prior  to  t  Oqtehej?, 
18<tt,.  subsided  jn  the  portion  he.  th^.hel&had.ne.- 
▼er  been  determined;  and  plaintiff,  m  ift  Jjtda  portion 
at  least,,  had  made  no.  title*  .  (30  JPeca^pe  payment 
for  the  cropa  and  ojher,  masters  men*iojje$  in  the, 
agreement  of  Octok}er.l7f.b  was  a  conditio^  precedent 
to  the  deterpiinatiyQ  of  the  estate  created  by  it;  ani} 
no  sum  i»avinj£  be$n  .ever  pai<$  or  aten4ere4  or  .ftven 
aseertafeed,,^  provide^  ip  the,  agreeing,  piaii^ifc 
couid  nor  recover.  His,  Lordship  not  bavipg  taXea 
this  view  of  the.  case,  defendant's  counsel  addressed 
the  jury;  and*  defendant  deposed  tp  jthe  amount  of 
the  drainage  expenditure  in  18509  wi  &*)  the  ex- 
penditure, of  wjiieh.the  items  were  furnished  as  above 
mentioned,  was  kpna  fide  made  by  him  on  the  lands 
on  the  faith  of  $e  agreement  of  October  lfth,  am] 
that  the  crqps,  manure!  and  improvements  wero  now 
on  the  land*  He  also  proved  a  payment  on  account 
of  rent  in  November,.  1865;  but  there  was  then  a 
dispute  as  to  a  few  pounds  of  an  old  arrear.  He 
stated  that  he  went  to  Scott's  office  on  December  11th 
in  consequence  of  receiving  the  following  note: — 

"Courtown,  Dec.  9f  '65. 
"  Henry  Butler, — I  shall  feel  obliged  by  yonr  being 
at  my  office  on  Monday  next,  the  1 1th  day  of  De- 
cember, at  one  o'clock  in  the  afternoon,  to  meet  Lord 
Conrtown,  and  have  yonr  drainage  claim  settled  as  he 
may  then  decide. 

"Yoors  truly, 

"Jas.  8.  Scott* 

That  the  interview  was  taken  np  in  trying  to  adjust 
witness's  claim ;  that  when  they  could  not  agree  as  to  the 
anm  to  be  paid,  Lord  Conrtown  said,  "Then  you 
won't  give  np  possession?*9  To  which  witness  re- 
plied that  he  would  do  everything  he  agreed  to  do. 
That  he  afterwards  met  Scott  at  the  poor-house,  and 
Scott  said  to  him  "  If  I  send  the  bailiff  to  you  on  Wed-, 
aesday,  will  you  give  up  possession?"  In  reply  to 
which  witness  stated  he  would  require  a  receipt  for  the 
rent,  and  £100.  At  the  close  of  defendant's  case  defen- 
dant's counsel  again  called  on  Baron  Deasy  to  non- 
suit plaintiff,  or  direct  a  verdict  for  defendant  on  the 
same  grounds  as  he  did  at  the  close  of  plaintiff's  case. 
His  Lordship  declined  so  to  do,  bat  directed  a  verdict 
for  plaintiff,  reserving  leave  to  defendant  to.  movie  to 
have  the  verdict  entered  for  him  aa  to  the  entire  or 
part  of  the  lands  in  case  the  Court  should  think  that 
upon  any  of  the  grounds  relied  on  by  defendant's 
connsel  the  learned  Baron  should  have  directed  a  ver- 
dict for  defendant. 

J.  E.  WalsM  Q.C.  for  defendant,  having  obtained 
-  *  role  nisi  accordingly, 

Harris,  Q.C.,  (with  him  PwraeU,  Q.C.,  and  Bytn) 
allowed  cause  against  the  conditional  order. — The  de- 
mand of  possession  need  not  be  on  the  demised  pre- 
mise*,—I  Furlong,  581 ;  Doe  cL  Price  v.  Price  (9 
Bing.  357);  1  Co.  Lit.  Tenant  at  Will,  55,  b.  Doe 
*d.  Davie*  v.  Thomas  (16  Exofa,  854).    The  payment 


for  the  crops,  <Cc.  was  not  a  condition  precedent  to  the 
determination  of  the  estate.    •  r-      «■- 

;  J.  E.  Walsh*,  g.a  {wMl  him  gemphUl,  Q.C., 
and  Lover)  contra,  in  support  of  the  order — The 
Question  to  be  argoecf  is— Do  the  words  in  the  agree- 
ment? amount  Jo  a^aditfoa^for,  re-anjrv,  Ijy  the  lang? 
Jord?  andif  so*  is  U  not  part  (,of  the  agreement  thaj 
f  tjere  should  be  .a  vacation*  end  payment  to  the  tar 
pant  for  the  drainage,  kc.l—Doe  d.  Wilson  *.  Phil- 
lips (9  Moo.  46);  Oroker  v.  Orpen(&lr.  L.  R.  351); 
Doe  d.  Gardiner  v.  Kehnard  (12  Q.  R  244)  will  be 
relied  on  pj  the  other  side;  but  the  terms  were  dif- 
ferent.  there^-Porda^e  t.  Vole  (1  Sannd.,  320); 
Roberts  v,  Breft  (1,7  C.  B.  534;  s.c.  18  0.  B.  661 ; 
sic.  in  Cain.  Scae.  6  C.  B.  w.  s.  611;  s.  c.  in  Don* 
Proc.  1 f  H.  L.  C.  327) ;  Grey  r.  Friar  (4  H.  L.  a 
565).  Even  the  grammar  of  the  agreement  would 
show  that  Butler  was  not  to  give  up  possession  till 
paid;  for  all  t^bree  conditions  are  in  the  same  mocd*-* 
V  To  give  np  possession  "— *-••  incoming  tenant  topajf^ 
-j-"  Lord  Conrtown  to  pay."  Could  it  bo  contended 
that  Lord  Qourtown,  might  come,  down  whenever  he 
wished*;  an£  aaj  to  4ef*j*d>nt,"  Yon  must  go  out"— 
the.  argument  of  pJaiotin;,a  .counsel  comes  .  to  this, 
\jFitzgerattk  £.— -He?is-  not  in  a  worse  position  than 
any  other  tenant  .at  will].  This  is  not  a  tenancy  at. 
wiuV  [FiUgeraUk  B^-It  isj.  Porter  v.  Sheppari 
(6  Ternju  fir.  665)* ,.  This  is  a  contract  which  reqnirea 
^hat  a  demand  be  made,  and  the  demand  must  be  on 
,  the  ground* 
,  Hemphill*  QkC.  PA^sAma  sid^— In  contracts  be* 
tween  laadlordMd  ^enan^fibe  jaw  must  be  construe^ 
moat.atriotly  against,  the  Jan4(9^^-2)gni» ,  v.  Spurris^ 
(3  Boa.  A  Pal,  398!)*  .^lf  jhe  C^rt  aJjows  tbe  cause 
shown,  they,  will  defeat  Jkhe.  ^visions  of  23  &  H 
Viet  c.  154,  s.  34<.  The  tenant  surely  would  not  be 
so  bh'n4  as  to  eoatract  to  jive  up,  his  tenauqy  ,witho«l 
any.xowpflnaatioft  for  embiemjent^  Ac  ,  .Scott  put  thft 
same  ©onstoootfon,  ow  the  agreement  that  w»  conteo4 
for.  wnen  .ha  wrote  on  Deo.  7  to  Butler,  ((  Whom  will 
yon  get  to  value  jrom?  ;cr<tpe  ?  V  Again,  in  hjs  letter 
of  December  9  he  telte  Bottler  to  come  to  bis  office^ 
that  his  claim  for  drainage,  may  be  eettlecL  The 
*•  iftcomm^ienaAt''  means  the  tenant  who  is  about  fy 
coma  in*  who,  b  ift  tbq  act  of  coming  in,  not  the  nnp> 
^nant».who^oold  he  in  already.  As  to  conditions 
precedent,  Jforfonv,  Lamb  (7  Term  R.  125).  Wit!* 
reference  to  demand  of ^poa^ssion,  John  v.  Jenkhf 
(I  Cr  <fcM.  9Xl\.  Thve  was  no  absolute  and  un- 
conditional 4emand  of  pps&easion^, 

PuroeU,  Q.C  was  noj  callod  oa  to  reply. 
,  Fczcmduia  Bur— W&  lutve,  only  to  consider  the 
construction  of  the  instrument  It  was  an  agreement 
for  a  yearly  tenancy,,  with  »Q  e*pcea*  proviso  that 
the  tenancy  should  determine  }>y  *  demand  of  poaaea- 
sien  by  the  landlqiii.  T^is  was.  deinanded  and  refused 
by  the  tenant. .  The  ,ooJy  ot^her  (wes.tion  we  have  tp 
coaaidar.ia,  whether  the  payment,  for  the  crops,  &c,  to 
defend*"*  by  the  incoming,  tenant  was  a  condition 
precedent  to  the  determination  Qf  the  tenancy  or  not; 
and  we  are  of  opinion  that  there  was  .nothing  in  the 
agreement  to  make  it  so.  Thai  tenancy  was-  made 
determinable  expressly  on  demand  of  possession.  We 
must  allow  the  cause  shown. 

Rule  discharged* 
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Court  of  iSan&rtiytrsirSnsolbetufi. 

rnoportad  by  John  Levy,  Et».  Banlitor.at.Lew.3 

[Bnuu  Berwick  J.] 

Rl  A  8UMMOH1D  TBADflL 

Trader  debtor  summons — Costs  of  demurrer— At* 
tempt  to  use  the  Court  under  proceedings  in  bank- 
ruptcy to  compel  a  settlement  of  claim. 

Where  a  trader  was  brought  before  the  Court  upon 
a  trader-debtor  summons  to  compel  the  payment  of 
a  debt  composed  of  the  costs  of  a  demurrer  to  one 
of  the  defences  filed  by  the  trader  as  defendant  in 
an  action,  the  issues  in  fact  being  still  untried; 
inasmuch  as  upon  the  general  finding  the  defendant 
might  be  entitled  to  have  the  costs  of  the  demurrer 
set  off  against  the  costs  of  the  verdict,  or  there  might 
be  a  verdict  for  the  defendant,  and  the  proceeding 
being  evidently  taken  with  a  view  of  en  forcing  pay- 
ment of  an  improper  claim,  the  Court  dismissed  the 
petition  with  costs.* 

Tin  trader  in  this  case  was  summoned  before  the 
Court  under  the  105tb  section  of  the  Bankruptcy  and 
Insolvency  Aet  in  order  to  enforce  payment  of  a  debt 
alleged  to  be  doe,  or  in  default  to  make  the  party 
bankrupt.  The  usual  affidavit  was  made  stating  that 
a  debt  of  £50  4s.  8d.  was  due,  and  that  particulars 
of  demand  and  notice  for  immediate  payment  had 
been  served  on  the  trader. 

Sidney,  Q.C.  appeared  to  dispute  the  debt  and  to  show 
cause  against  the  present  proceeding,  which  he  alleged 
was  instituted  to  compel  the  payment  of  an  illegal  claim 
under  the  dread  of  exposure  or  being  made  bankrupt. 
The  claim  consisted  of  the  taxed  costs  of  a  judgment 
on  demurrer  awarded  by  the  Court  of  Queen's  Bench 
against  the  trader.  It  appeared  on  referring  to  the 
pleadings  that  the  demurrer  had  been  taken  by  the 
plaintiff  to  one  of  the  several  defences  filed  by  the 
trader,  which  demurrer  was  allowed  by  the  Court. 
The  other  defences,  on  which  issue  had  been  joined, 
covered  the  entire  of  the  plaintiff's  claim.  It  was 
contended  on  the  part  of  the  trader  that  the  proceed- 
ings should  fail,  inasmuch  as  the  costs  of  the  demur- 
rer constituted  the  claim.  Counsel  said  that  there 
were  two  grounds  upon  which  he  relied;  first — that 
a  judgment  on  demurrer  was,  under  the  circumstances, 
only  an  interlocutory  judgment,  and  one  on  which  no 
execution  could  issue  until  the  other  issues  had  been 
disposed  of.  It  was  possible  that  the  defendant 
might  get  a  verdict  on  one  of  these  issues,  and  under 
section  60  of  the  Common  Law  Procedure  Act  of 
1853  it  was  held  that  costs  of  issues  in  law  or  in 
fact  should  follow  the  finding  and  be  deducted  from 
the  costs  of  any  issues  found  for  the  opposite  side. 
Secondly,  the  action  was  one  in  which,  even  if 
the  plaintiff  got  a  verdict,  it  would  not  carry  costs. 
In  the  case  of  M*  Govern  v.M'Namara  (12  Ir.  C.  L. 
Bep.  app.  p.  15),  it  was  held  that  where  a  plaintiff 

•  The  above  ease  was  tried  in  the  after-dttinga  of  Trinity 
Term,  1866,  when  all  the  issnei  in  fact  were  found  for  the 
trader  bj  the  jury,  the  remit  of  which  is,  that  the  plaintiff*! 
alleged  olaim  for  ooeta  haa  been  altogether  extinguished,  and 
she  alleged  creditor  hat  become  a  debtor  for  the  costs  of  theault. 


obtains  a  verdict  for  a  sum  Waich  entitles  him  to  no- 
■lore  costs  than  damages,  stteh  damages  determine 
the  amount  of  costs  he  is  to  receive  in  respect  of  the 
entire  suit,  including  those  of  i  demurrer,  upon  which 
hi  succeeds.  Counsel  also  submitted  that  the  pro- 
ceeding was  instituted  not  for  the  purpose  of  mak- 
ing a  defaulting  trader  amenable  to  the  Bankrupt 
Court  who  was  perfectly  solvent  and  could  pay  the 
demand  that  instant  if  due,  bat  was  done  for  the  pur- 
post  of  exposure,  and  with  a  -view  to  extort  payment 
of  an  unjust  claim. 

Kernan,  Q.C.,  for  the  summoning  creditor,  con- 
tended that  a  judgment  on  demurrer  gave  his  client 
the  right  to  take  the  present  proceedings.  There  was 
a  debt  absolutely  due  on  foot  of  the  taxed  costs,  and 
the  Court  ought  not  to  interfere  with  the  rights  of  a 
creditor  clearly  given  to  him  by  the  statute  on  the 
mere  supposition  that  something  might  occur  that 
would  make  him  liable  to  refund  the  costs. 

Judge  Berwick  said  he  was  clearly  of  opinion  that 
the  Act  of  Parliament  did  not  apply  to  a  case  like  the 
present  The  costs  of  the  demurrer  in  the  present 
stage  of  the  proceedings  were  merely  costs  upon  an 
interlocutory  judgment,  upon  which  the  creditor  could 
not  issue  an  execution  or  make  a  levy.  Those  costs 
were  to  be  paid  only  on  a  contingency  that  might 
never  happen;  and  the  creditor  had  acted  improperly 
in  endeavouring  to  make  a  bankrupt  of  the  trader 
under  such  circumstances.  He  believed  that  the  pro- 
ceedings were  had  recourse  to  for  the  purpose  of  en- 
forcing the  payment  of  a  claim  that  ought  to  be  reco- 
vered in  a  different  way.  To  mark  his  disapprobation 
of  What  had  been  done  he  would  dismiss  the  trader 
debtor  summons,  with  costs  to  the  trader. 


J 


[Barons  Ltkch,  J.J 

Rl  EjUfABTON. 

Act  of  bankruptcy — Petition  for  arrangement — Pro- 
tection order  granted. 

Where  a  trader  presents  his  petition  for  arrangement 
obtains  his  order  of  protection  and  lodges  the  mo- 
ney required  by  the  Court,  this  will  not  prevent  a 
creditor  obtaining  an  adjudication  in  bankruptcy, 
upon  an  act  of  bankruptcy  committed  by  the  trader 
before  he  filed  his  petition  for  arrangement* 

Mr*  Larkin,  solicitor,  applied  in  this  case  for  an  ad- 
judication in  bankruptcy  upon  a  declaration  of  insol- 
vency which  the  trader  filed  before  he  presented  his 
petition  for  arrangement.  ^ 

Levy  opposed  the,  application,  or  rather  asked 
to  have  the  application  to  adjudicate  adjourned  until 
after  the  first  private  meeting  of  creditors,  and  let 
them  judge  what  was  best  to  be  done  under  the  cir- 
cumstances. The  trader  had  honestly  and  fairly  sub- 
mitted his  case  to  the  Court;  he  presented  a  true 
account  of  his  assets;  he  offered  a  composition  far 
more  than  the  assets  would  pay  if  the  case  went  into 
bankruptcy;  he  lodged  fifteen  rounds  in  court  to- 
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meet  the  costs  of  the  official  assignee;  and  all  he 
asked  was,  that  there  should  be  no  adjudication  until 
after  the  first  private  meeting,  when  the  creditors 
could  decide  what  should  be  done. 

Lynch,  J— If  the  creditor  insists  on  bankruptcy  I 
don't  think  I  can  refuse  to  adjudicate* 

Levy  believed  the  Court  had  an  equitable  ju- 
risdiction over  its  own  proceedings,  and  that  there 
was  nothing  to  prevent  an  adjournment  until  the  opi- 
nion of  the  creditor  would  be  taken  before  the  Court. 

Mr.  Larkin  said  he  insisted  on  bankruptcy. 

Lynch,  J. — Is  it  admitted  that  the  declaration  of 
insolvency  was  filed  before  the  petition  for  arrange- 
ment? 

Levy  said  it  was;  and  the  thing  was  done  to 
abut  out  executions  and  preserve  the  property  for 
creditors. 

Lynch,  J. — I  have  no  option  in  the  case.  I  can- 
not  refuse  to  adjudicate.  The  trader  was  declared 
bankrupt. 


Court  of  Cf)aiucn>. 

Reported  by  Olirer  J,  Burke,  Esq.,  BorrUter-at-Law. 

Masst  v.  Hates. — May  10;  June  23. 

Husband  and  wife — Devise  to  trustees  Jor  sole  use  of 
wife — Interposition  oj  trustees — Effect  of. 

J.  E.,  by  his  will  made  in  181 8,  reciting  that  he  was 
possessed  oj  certain  lands,  which  he  held  under  an 
agreement  for  a  lease  p/399  years,  called  "  Waters' 
lot,"  devised  same  to  trustees,  in  trust,  "for  the  sole 
**e  of  my  daughter,  H.  E.  (then  unmarried)  and 
her  assigns"  H.  E,  after  the  making  of  said  will, 
married  (slid  premises  not  having  been  put  into 
settlement);  her  husband,  after  J.  E*s  death,  had  a 
lease  made  to  him  and  his  executors,  fyc,  of  said 
Waters' lot,  for  the  residue  of  said term  o/999 years; 
said  husband  died  in  1 864,  leaving  his  said  wife,  him 
surviving,  and  having  by  his  will  previously  devised 
said  premises  away  from  her  to  other  parties  in  his 
will  mentioned.  Held — distinguishing  the  case 
from  Gilbert  v.  Lewis  (I  Be  Gex  J.  $  Sm.  38)  that 
J.  E.  having  interposed  trustees  in  the  devise  of 
said  Water?  lot,  Jor  the  sole  benefit  of  his  daugh- 
ter, H.  E.,  such  interposition  was  sufficient  to 
exclude  the  marital  right  of  H.  E's  husband. 

And  Held  therefore  that  said  husband,  in  taking  said 
lease*  was  a  mere  trustee  for  his  said  wife,  H.  E. 

The  petition  in  this  case,  was  presented  by 
John  Massy,  committee  of  the  estate  of  Hannah 
Adams,  a  lunatic,  and  by^said  Hannah  Adams.  The 
petition  prayed  that  the  respondents,  Thomas  Edward 
Hayes,  James  Kearney,  Fredeiick  Joseph  Rowen  aud 
Elizabeth,  his  wife,  and  Eliza  Rowen,  the  only  child 
of  said  Elisabeth  Rowen,  may  be  restrained  from  pro- 
ceeding with  the  several  actions  at  law,  instituted  by 
ahem  against  the  tenants  of  certain  premises,  called 
*  Waters*  lot,'  now  known  as  4the  Terrace,'  being 
part  of  the  lands  of  Boheicrowe,  in  the  County  of 


Tipperary,  and  from  instituting  any  other  proceedings 
at  law  against  said  tenants,  or  any  other  tenants  of 
said  premises,  and  that  it  may  be  declared  that  a 
certain  lease  made  on  the  14th  of  December,  1858, 
was  taken  by  one  Thomas  T.  Adams,  since  deceased, 
the  husband  of  said  Hanaah  Adams,  in  trust  for  her; 
and   that    the    respondents    or  such    of  them   aa 
the  Corrt  shall  direct,  may  be  ordered  to  execute 
to  the  petitioner  John  Massy,  as  the  committee  of 
the  estate  of  the  petitioner,  Hannah  Adams,  a  con- 
veyance of  the  said  lease  of  the  14th  December,  1658, 
of  the  premises  thereby  devised  for  the  residue  of  the 
term  therein  mentioned ;  the  petition  also  prayed  for 
a  reference  to  the  Master  to  approve  of  a  proper  con- 
veyance for  that  purpose.      The  facts  of  this  case  as 
disclosed  in  the  cause  petition  are  few  and  are  shortly 
these:— By  agreement  of  the  28th  January,  1801, 
one  John  Clarke,  the  owner  in  fee-farm  of  the  lands 
of  Bohercrowe,  in  the  County  of  Tipperary,  agreed  to 
demise  same  to  Joseph  Evans,  petitioner's  father,  at 
the  yearly  rent  of  six  guineas;  said  Joseph  Evans 
entered  into  possession   of  said  lands  under  said 
agreement,  but  no   lease  was  made  to  him  in  pur- 
suance of  said  agreement.    The  petitition  stated  that 
in  the  month  of  May,  1822,  the  petitioner,  Hannah 
Adams,  who  was  the  daughter  of  said  Joseph  Evans, 
intermarried  with  her  late  hasband,  Thomas  Travers 
Adams ;  that  previous  to  said  marriage  an  indenture 
of   settlement    dated    the    22nd    of   May,    1822, 
was .  executed    for  and    in    consideration    of   said 
then  intended  marriage,  whereby  all  the  property  of 
said  Thomas  Travers  Adams,  and  a  portion  of  the 
property  of  said  Joseph  Evans  were  settled  as  therein- 
mentioned  ;  but  the  premises  called  "  Waters9  lot,  or 
the  Terrace,"  were  not  included  in  said  settlement  or 
affected  thereby.     That  said  Joseph  Evans  duly  made 
and  published  his  last  will,  dated  15th  April,  1818,  of 
which  he  appointed  James  Roe   aud  Hugh  Baker 
trustees;  and  Robert  Potter,  James  Reardon,  and  his 
daughter,  Hannah  (petitioner)  executors ;  and  thereby 
among  other   matters,   after  reciting  that   he  was 
possessed  of  all  that  and  those  the  several  holdings  in 
Boheicrowe,    held   from    said  John    Clarke,   Esq., 
commonly  called  "Cominins'  atfd  Waters1  lot"  and 
Andrews' and  Buchanan's  field,  he  devised  the  said  pre- 
mises  and  also  others,  subject  to  certain  life  annuities 
which  have  since  determined  to  his  daughter  (peti- 
tioner, Hannah  Adams)  in  the  words  following — "my 
will  is  that  the  said  James  Roe  and  Hugh  Baker  ftho 
trustees  therein  mentioned)  aud  the  survivor  of  them, 
his  heirs,  executors,  aud  administrators,  shall  stand 
seised  thereof,  and  of  my  several  aud  respective  in- 
terests therein,  in  trust,  for  the  sole  use  of  my  daugh- 
ter. Hannah  Evans  aud  her  assigns,  subject  however 
to  the  said  annuities  charged  thereon.'9     Said  Joseph 
Evans    died   in    1823,   and    thereupon    petitioner, 
Hannah,  and  her  husband,  Thomas  Travers   Evans, 
and     the    trustees   on    her    behalf,     entered    iuto- 
possession  of  the  premises  called  "  Waters'  lot,"  and 
so  continued  up  to  the  death  of  Thomas  Travera 
Evnn3  in  1664.    Haunch  Adams  being  so  entitled  to 
the  said  premises  to  her  solo  use,  and  the  said  Thomae 
Travel  8  Adams  being  in  possession  and  management 
thereof  as   her  trustee;   the  said  Thomas  Travera 
Adams  applied  for  a  lease  thereof  in  pursuance  of 
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said  agreement  of  the  2Stb  January,  1S01*  and  ty 
indenture  of  the  1 4th  of  December,  !  S&8«  made  be- 
tween the  Rev.  John  Cooke,  in  whom  the  interest  of 
John  OooVe  the  elder,  party  to  said  agreement,  had 
become  vested  of  the  one  part,  and  Thomas  Travero 
Adams  of  the  other  part;  he  the  said  Rav,  John 
Cook  demised  the  said  premises  called  "  Waters*  lot/* 
to  said  Thomas  Travers  Adams,  his  trefrs,  executors, 
administrators,  and  assigns,  for  the  residue  of  the 
term  of  years,  at  the  yearly  rent  of  six  guineas. 

The  petition  then  charged  that  said  Thomas  Travers 
Adams,  when  obtaining  this  lease  from  eakl  Rev. 
John  Clarke  falsely  represented  himself  as  the  person 
entitled  to  nave  said  lease  made  to  him  under  said' 
agreement  of  1601 :  said  Hannah  Adams  having  bo- 
come  a  lunatic,  rheclrcumstances  of  her  property  having 
been  brought  under  the  notice  of  Master  Brooke;  tho 
Master  in  this  lnnatfc  matter,  by  his  report  dated  9th 
of  August,  1865,  found  "that  said  'Waters1  lot* w  was 
the  property  of  the  kmatic,  and  also  found  that  at 
present  it  was  not  necessary  to  take  any  proceedings 
touching  the  fanatic's  property  unless  resistance 
should  be  made  to  the  assertion  of  her  rights  as  found 
by  the  report,  which  report  was  confirmed  on  the  20th 
of  August  last.  That  John  Massy  as  such  committee 
of  the  estate  of  the  lunatic,  went  into  the  receipt  of 
the  rents  of  said  **  Waters1  lot/'  and  received  the 
rents  which  hare  accrued  thereout  since  the  death  of 
Thomas  Travers  Adams.  The  petition  then  stated  that 
immediately  previous  to  his  death  Thomas  Travers 
Adams  made  his  wHl,  dated  24th  November,  1863, 
whereby  he  bequeathed  said  *'  Waters'  lot"  to  Eliza- 
beth Rowen;  of  the  town  of  Tipperary  for  her  sole  and 
separate  use  for  her  life,  and  after  her  death  remain- 
der to  her  first  and  other  sons  in  tail  male,  and  In  de- 
fault of  such  issue  male,  then  to  the  daughters  of  her 
marriage  with  Frederick  J.  Rowen,  with  several 
remainders  over;  and  the  said  testator  appointed  said 
Frederick  J.  Rowen  and  his  wife,  Elizabeth  Adams, 
otherwise  Rowen,  James  Kearney,  and  Thomas  Ed- 
ward Hayes,  executors  and  executrix  of  his  said  will. 
Eliza  Mary  Anne  Rowen,  one  of  the  respondents,  is 
the  only  child  of  said  Frederick  J.  Rowen  and  Eliza- 
beth Rowen.  By  leave  of  the  Court  the  respondents 
Thomas  E.  Hayes,  James  B.  Kearney,  and  Frederick 
J.  Rowen,  as  executors  of  Thomas  Travers  Adams, 
issued  their  several  writs  of  summons  aod  plaint 
•gainst  the  several  tenants  on  the  lands  of  "  Waters' 
lot,9'  some  of  whom  held  under  leases  made  by  said 
Thomas  Travers  Adams,  and  others  as  tenants  from 
year  to  year  for  the  rents  due,  out  of  their  respective 
holdings,  up  to  the  29th  of  September  last,  which 
rents  have  been  already  paid  to  petitioner  (Massy)  as 
committee  of  the  estate  of  the  lunatic,  Hannah  Adams. 
That  said  writs  were  all  served  in  the  month  of  De- 
cember last,  and  that  the  plaintiffs  therein  as  such 
executors,  by  virtue  of  the  legal  estate  so  acquired  by 
Thomas  Travers  Adams,  by  said  lease  of  the  1 4  th 
December,  1858,  wifl  proceed  to  judgment  under 
«xeeution,  unless  restrained  by  the  injunction  of  this 
Court.  Tho  petition  then  submitted  that  said 
Thomas  Travers  Adams  must  be  held  to  be  a  mere 
trustee  for  his  wife  the  (lnnatfc)  pctiJoncr  here  under 
the  terms  of  the  will  of  the  said  Joseph  Evans.  ' 

The    point    of  controversy  then    in   this    case 


was,  whether  said  Haimafi  Adams  was  or  was  not 
entitled  to  said  premises  underthe  wit!  of  Joseph  Evans, 
the  petition  Insisting  that  her  husband  was  a  mere 
trustee  for  her,  and  that  the  devise  to  the  trustees  of 
said  wfli  to  her  sole  and  separate  use  gave  the  bene* 
ficjal  interest  in  the  lands  wholly,  solely  and  entirely 
freed  from  the  control  of  her  husband  to  said  Hannah; 
*nd,  therefore,  the  lease  made  to  him  mnst  be  held  as 
aforesaid  to  be  in  trust  for  Ms  wife.  The  respondent 
on  the  other  hand  fashged  that  the  premises  were  not 
the  sole  and  separate  estate  of  said  Hannah,  under 
the  terms  of  the  wiH  of  Joseph  Evans,  and  that  there* 
fore  Thomas  Travels  Adams  might,  during  the  joint 
lives  of  himself  and  his  wife  have  aliened  and  assigned 
the  premises  carted  "Waters'  lot;9'  and  that  bemtgbt 
have  conveyed  same  to  a  trustee  for  himself;  and  that 
the  taking  of  the  lease  of  the  14th  December,  1858, 
to  himself  also,  was  a  clear  indication  of  an  intention 
on  the  part  of  said  Thomas  Travers  Adams  to  become 
the  sole  owner  of  said  premises,  and  was  in  truth  a  re- 
duction of  said  interest  into  his  sole  and  exclusive 
possession ;  and  further,  that  he  had  full  power  alone 
and  independently  of  his  wife  to  deal  as  he  pleased 
with  the  interest,  and  that  said  husband,  agreeably  to 
the  ordinary  rule  of  law,  could  deal  as  he  pleased 
by  any  act  mtor  swot  with  the  chattels  real  of  his 
wife,  and  therefore  the  respondents  contended  the  pe- 
tition ought  to  be  dismissed  with  costs. 

Sherlock,  Q.C.,  apd  Robert  Ferguson  were  heard 
in  support  of  the  petition. — It  is  well  settled  that  a 
bequest  to  a  woman  of  a  fund  to  be  vested  in  trustees 
for  her  sole  use  and  benefit  will  give  the  capital  for 
her  sole  and  separate  use — Adameon  v.  Armitage 
(  Cow*.  283);  Export*  Mag  (1  MadL  199);  a 
settlement  en  a  lady,  about  to  marry,  to  tar  sole  and 
separate  use  was  held  to  give  a  separate  estate— 
LmsM  r.  Thacker  <M  ftnv  178);  I*gh$M  r. 
Coghtm  (2  CoH  247);  JSx  parte  KWeok  (3  Mont. 
Deacon  &  De  £fes.  480).  The  words  of  the  wiH  io 
the  ease  now  before  the  Court  are,  that  the  trustees 
of  the  testator's  wttt  should  stand  seized  of  the  pre- 
mises "a  trust  for  the  $ole  teas  of  my  daughter  Han- 
nah Evans,''  Now  the  case  which  bears  exactly  on 
this  Is  Areher  v.  Rorke  (7  Ir.  Eq.  478)  there  the 
marginal  note  is  as  follows— 4*  A  bequest  of  chattels 
real  to  a  feme  sole  to  her  sole  and  separate  use  and 
benefit,  vests  the  property  in  her,  exclusive  of  marital 
control,  and  her  husband  is  in  equity,  as  mere  trustee 
for  her,  and  a  receiver  will  set  be  appointed  over 
the  property  on  the  petition  of  the  judgment  creditor 
of  her  husband;'9  it  is  long  established  that 
such  a  devise  to  a  woman,  she  being  married  at  the 
time  of  the  devise,  gives  her  a  separate  estate  in  the 
property  so  devised ;  an  endless  chain  of  cases  might 
be  cited  to  shew  that  the  words  of  this  will  gave  the 
sole  estate  to  the  wife.  The  latest  case  on  this  sub- 
ject is  Taney's  trusts  (Weekly  Notes,  March  3,  p. 
88).  [The  Lord  Chancellor  inquired  what  was  the 
meaning  of  the  expression  in  the  will  "to  the  sole  use 
of  Hannah  Evans  and  her  assigns?"]  This  ladj 
never  assigned  her  right  to  any  person  at  all, 

'Brewster,  Q.C.,  Ryan,  and  William  O'Brien  wer* 
for  the  respondents. — Hannah  Adams  never  entered 
into  possession  of  "  Waters  lot,"  but  her  husband  as  ta 
stated  in  the  petition  entered  Into  possession,  but  cer^ 


THE  IRISH  JURIST. 


M? 


tainly  not  as  trustee  for  his  wife;  and  we  deny  that 
Hannah  Adams  ever  was  entitled  to  said  premises  for 
her  sole  use,  inasmuch  as  it  does  not  appear  that 
Hannah  Adams  by  any  contract  entered   into  by 
Thomas  Travers  Adams,  nor  nnder  the  terms  of  the 
will  of  her  fat  her  Joseph  Evans,  was  ever  entitled  to  a 
separate  estate  in  said  "  Waters  lot.'*     This  case  is 
within  the  ordinary  rule  that  a  husband  can  deal  as 
he  pleases  by  any  act  inter  vivos  with  the  chattels  real 
of  his  wife;  and  that  in  taking  out  this  lease  he  took 
it  to  himself  absolutely,  and  could  not  be  held  to  be  a 
trustee  for  his  wife.     The  entire  question  here  is  not 
what  the  testator  by  the  phraseology  of  the  limitation 
had  intended  to  do,  but  what  he  had  actually  done, 
it  is  not  enough  to  shew  a  probable  intention  to  ex- 
clude the  jus  mariti  from  the  property  of  the  wife: 
the  language  used  must  be  sufficiently  strong  to  pre- 
vent the  possibility  of  its  attaching,  the  object  being 
to  deprive  the  husband  of  bis  legal  rights  by  creating 
a  separate  beneficial  interest  in  the  wife  as  if  she  were 
acting  sui  juris.   No  particular  form  of  word3  it  is  true 
is  necessary,  but  the  expression  must  amount  to  a  total 
exclusion  of  the  husband — Stanton  v.  Hall  (2  Rnss. 
and  Mylne,  175.)      In  Tyler  v.  Lake  (2  Rus.  and 
Mylne,  183),  "  lands  were  settled  upon  trust  after  the 
death  of  the  settlor  to  sell  the  same  and  distribute  the 
proceeds  among  all  the  settlor's  children  nominatim\ 
and  as  to  the  shares  of  two  who  were  married  women, 
the  trustees  were  directed  to  pay  the  same '  into  their 
own  proper  and  respective  hands,  to  and  for  their  own 
use  and  benefit;'  but  in  case  they  then  be  dead,  to 
pay   their  shares  to  their  respective  husbands,  for 
their  own  nse  and  benefit.     Held,  that  these  shares 
did  not  vest  in  the  married  women  to  their  separate 
vseS'—Fenntr  v.  Taylor  (2  Russ.  &  Myln.  190). 
Those  cases  may  be  said  to  have  been  long  since  de- 
cided, viz.,  in  1831;  however,  the  case  of  Gtilbert  v. 
Lewis  (1  De  Gex.  Jones  &  Smith,  38)  decided  only 
in  1862  is  in  point:  the  marginal  note  in  that  case  is 
as  follows — u  A  mere  devise  to  a  woman  for  her  sole 
and  separate  use  and  benefit,  does  not  sufficiently  in- 
dicate an  intention  to  limit  the  devised  property  to 
her  separate  use."     Massey  v.  Parker  (2  Mylne  &  K. 
174)  is  an  authority  to  shew  that  this  expression  in 
the  will  would  not  be  strong  enough  to  exclude  the 
marital  control.     A  gift  or  bequest   to  a   woman 
*■  for  her  own     nse    and    benefit "  —  [Kensington 
v.   Dolland    (2   Mylne   and   K.    184);    Wills    v. 
Sayers  (4  Mad.   409) ;  Roberts  v.  Spicer  (5  Mad, 
491);  2  Roper  on  Legacies  by  White,  ch.  21,  s.  5, 
pp.  37 1  and  372]  —has  been  held  not  to  amount  to  a 
sufficient  expression  of  an  intention  to  exclude  the 
marital  rights  of  the  husband;  for  although  the  money 
is  to  be  paid  into  her  own  hand3,  or  to  her  own  use, 
yet  there  is  nothing  in  all  that  inconsistent  with  its 
being  subject  to   the  husband's  marital  rights. — I 
Story  Eq.  Jurisprudence,  sec.  1383.     Lewis  v.  Mat- 
hews,  a  case  just  reported  in  the  number  on  the  5th 
of  May,   1866,  of  the  Weekly  Notes,  p.  155,  is  in 
point.     There  a  testator  in  New  South  Wales,  being 
seised  of  real  and  personal  estate,  devised   to   his 
dearest  friend  Hannah  Walker,  her  heirs,  executors, 
administrators,  and  assigns,  certain  estates  "  for  her 
and  their  own  sole  absolute  use  and  benefit;9'  a  suit 
having  been  instituted  for  the  administration  of  the 


assets  of  the  person  making  this  will,  a  question 
aroso  as  to  the  person  in  whom  the  legal  estate  under 
the  above  will  was  vested:  and  the  Vice- Chancellor  if 
reported  to  have  said  "  that  the  words  '  sole  and 
absolute  use  and  benefit '  being  referable  not  only  to 
Hannah  Walker,  but  also  to  her  heirs,  executors,  ad- 
ministrators, and  assigns,  did  not  create  a  separate 
estate  in  her."  Now  the  words  of  the  testator  in  the 
case  under  consideration  were — "  to  the  sole  use  of 
Hannah  Evans  and  her  assigns,91  so  that  the  case  just 
cited  is  quatuor  pedibus  in  point. 

The  Lord  Chancellor. — This  is  a  very  short  ques- 
tion indeed.     This  petition  here  is  filed  by  Mrs.  Han- 
nah Adams  against  whom  a  commission  of  lunacy  has 
issued,  and  the  finding,  by  that  commission  of  Mrs. 
Adams  as  a  lunatic,  is  now  in  force;  Mr.  J.  Massy, 
then  her  committee  is  the  active  petitioner  here.   The 
facts  of  the  case  are  few,  and  they  are  these: — Mrs. 
Massy's  father  was  entitled  under  an  agreement  to 
have  a  lease  made  to  him  by   a  Mr.  John  Clarke  of 
the  land  called  u Waters'  lot;"  being  so  entitled  he 
made  his  will  dated  the   15th  April,   1818,  and  he 
thereby  devised  to  trustees  those  lands  in  trust  for  the 
sole  use  of  his  daughter  then  unmarried,  the  present 
petitioner  Hannah  Adams,  otherwise  Evans,  now  a 
lunatic.     She  was  married,  as  the  petition  states,  in 
the  month  of  May  in  the  year  1822,  to  one  Thomas 
Travers  Adams,  and  her  father  died  in  the  same  year 
without  having  altered  the  will  he  had  made  years 
before.     It  appears  that  at  the  time  of  Mr.   Evans 
making  this  will  he  was  in  posession  of  the  lands  of 
44  Waters'  lot"  under  an  agreement  for  a  lease  for 
999  years,  dated  some  time  in  the  year  1801  after 
the  date  of  this  will ;  and  shortly  before  bis  death  a 
settlement  was  made  on  the  marriage  of  his  daughter 
with  Mr.  Adams,  and  by  that  settlement  a  considerable 
portion  of  the  property  of  Mr.  Evans  was  put  into 
settlement,  but  Waters'  lot  t )  which  Mr.  Evans  war 
entitled  under  the  agreement  I  have  just  spoken  of, 
was  not  put  into  settlement,  and  of  this  lot  Mr.  Evans 
who  died  in  1823,  disposed  in  these  words  by  his 
will — "  My  will  is  that  James  Roe  and  Hugh  Baker, 
(the  trustees  iu  the  will  named)  and  the  survivor  of 
them,  his  heirs,  executors,  and   administrators,  shall 
stand  seised  thereof," — that  is  of  Waters1  lot — "  and  of 
my  several  and  respective  interests  therein  in  trust 
for  the  sole  use  of  my  daughter  Hannah  Evans  and 
her  assigns."     Well,  of  this  land  known  as  Waters* 
lot  a  lease  was  made  in  1858  to  Miss  Evans's  hus- 
band, the  said  Thomas  Travers  Adams,  aud  he  died 
in  1864,  having  in  1863  made  his  will  whereby  he 
bequeathed    this    lot  "  Waters'  lot"    to    Elizabeth 
Rowen,   and   he  dealt  with  it  in  this  will  in  such 
manner  as  has  been  described  in  the  cause  petition, 
into  which  particulars  it  is  unnecessary  now  to  enter. 
The  real  question  for  our  consideration  is,  had  Thomas 
Travers  the  power  of  dealing  with  this  lot  which  Mr. 
Evans  had  devised  to  trustees  for  the  sole  use  of  his 
daughter;   that  then  brings  us  back  a  step  farther, 
and  the  one  narrow  point  here  is — what  is  the  mean- 
ing of  this  devise,  is  Mr.  Adams  a  mere  trustee  for 
his  wife  who  is  now  unhappily  a  lunatic,  or  is  he  not? 
I  have  considered  this  case  most  attentively,  and  I 
shall  grant  an  injunction  to  restrain  the  respondents 
from  proceeding  with  their  several  actions  at  law,  and 
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I  am  of  opinion  then  that  Thomas  Travera  Adams 
mast  be  held  to  be  a  mere  trustee  for  his  wife,  and 
that  she  took  the  property  devised  to  her  to  her  sole 
use,  free  from  any  control  of  her  hnsband.      The  de- 
vise here  is  to  trustees.     In  Gilbert  v.  Lewis  (1  De 
Gex.  Jones  Sc  Smyth,  38)  it  was  held  that  a  mere 
devise  to  a  married  woman  for  her  sole  use  and  bene- 
fit does  not  sufficiently  indicate  sn  intention  to  limit 
the  devised  property  to  her  separate  use.      But,  in 
Adamson  v.  Armitage  (19  Ves.  416),  where  money 
was  directed  to  be  vested  in  trustees,  and  the  income 
arising  therefrom  to  be  for  the  benefit  of  a  woman 
then  unmarried,  "  for  her  sole  use  and  benefit,"  the 
Master  of  the  Bolls  (Sir  William  Grant)  held  that  this 
direction  was  sufficient  to  vest  the  property  in  her  ex* 
elusive  of  the  marital  rights.    I  think  the  rule  of  con- 
struction, from  which  I  see  no  reason  to  depart,  is 
correctly  laid  down  in  Inglefield  v.  Coghlan  (2  Coll* 
247);  there  a  bequest  of  £1000  stock  to  a  married 
woman  "  solely  and  entirely  for  her  own  use  and  bene- 
fit," was  held  to  be  a  bequest  to  her  for  life  to  her 
separate  use.    There  is  jio  interposition  of  trustees 
there,  but  the  meaning  of  the  word  "  sole  *'  she  being 
married,  was  clearly  equivalent  to  "separate."      In 
Tar  sty's Trusts  (I  L.  Rep.  Eq.  Ser.  561),  a  dis- 
tinction is  taken  between  cases  where  the  devise  is 
directly  to  the  person  that  is  intended  to  be  benefited, 
and  where  trustees  are  interposed  as  in  the  case  be- 
fore us;  the  interposition  of  trustees,  that  they  should 
stand  seised  of  the  lands  for  "  the  sole  use  and  benefit " 
of  the  testator's  daughter,  means  clearly  that  all  that 
time  that  they    were  to    stand    seised,    therefore 
they  should  do   so  for  her  separate  use:   the  inter- 
position of  trustees  is  sufficient  then  to  take  it  out 
of  the  marital  control  and  power.      Now  the  devise 
here  is  to  trustees  to  her  sole  use  she  being  unmarried, 
as  she  was  when  the  will  was  made,  and  this  will 
being  made  before  the  Wills  Acts  demonstrates  that 
the  property  would  be  hers  solely  and  absolutely,  and 
would  be  freed  from  the  marital  right.    The  distinction 
is  plain, — the  distinction  between  Gilbert  v.  Lewis  (De 
Gex.  J.  Sm.  38;  and  this  case  is  manifest;  in  the  case 
before  us  trustees   were  interposed,   in    Gilbert  v. 
Lewis  they  were  not;  a  gift  to  a  woman  to  her  sole  use 
means  an  absolute  gift  to  have  the  property  in  her  and 
her  heirs,  and  on  her  marriage  becomes  the  husband's, 
but  where  the  gift  is  to  trustees  to  hold  for  her  sole 
use,  clearly  their  only  duty  is  to  keep  it  for  her  sole 
use  independent  of  and  separate  from  her'  husband's 
property.      I   must  then  grant  the  prayer  of  the 
petitioner,  and  decide  that  this  lease  of  the  8th  of 
December,  1868,  was  taken  by  Thomas    Francis 
Adams  in  trust  for  his  wife,  the  petitioner  Hannah 
Adams.    The  respondents  to  execute  such  conveyance 
as  in  the  form  to  be  approved  of  by  the  Master/ 
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X.  P.  Hall  v.  William  J.  Hall,  Rookr  Hall,  and 

othxrs.— Apr.  19;  May  30. 
Apportionment  of  rent — Landlord  and  Tenant  Act, 

1860,  $.  49. 
Where  a  testator,  being  a  landlord,  dies  between  two 


gale-days,  the  rents  payable  by  his  tenants  are  bg 
the  Landlord  and  Tenant  Ad,  23  &  24  V%4.%  c 
154,  made  apportionable  as  between  the  executor 
and  deviseet  and  the  prior  apportioned  part  is  per- 
sonal estate. 
Semble,  the  prior  apportioned  part  could  not  be  made 
to  pass  to  the  devisee  except  as  personal  estate,  and 
liable  accordingly. 

The  petition  in  this  case  was  filed  for  the  administra- 
tion of  the  personal  estate  of  the  late  Roger  Hall  and 
the  carrying  out  of  the  trusts  of  his  will.  The  peti- 
tioner was  the  sole  acting  executor.  Under  the  will 
certain  lands  stood  limited  to  trnstees  who  were  re- 
spondents in  this  cause,  to  the  use  of  the  trustees  for 
the  term  of  500  years  upon  trust,  and  subject  to  the 
trust  term  to  the  use  of  the  petitioner  for  life,  remain- 
der  to  the  use  of  the  respondent,  Wm.  J.  Hall  for  life, 
remainder  to  the  use  of  the  respondent,  Roger  Hall, 
eldest  son  of  the  respondent,  W.  J.  Hall,  in  tail  male, 
with  divers  remainders  over.  A  reference  having  been 
made  to  the  Master  to  take  an  account,  Master  Litton 
in  his  order  declared  that  there  should  be  an  appor- 
tionment of  the  gale  of  the  rent  of  the  lands  devised, 
which  became  due  on  the  1st  November,  1864,  being 
the  gale  day  next  after  the  death  of  the  testator. 
Roger  Hall,  and  that  the  executor  was  entitled  to  a 
proportionate  part  of  the  said  gale  of  rent,  from  the 
1st  day  of  May,  1864,  being  the  gale  day  next  pre- 
ceding the  death  of  the  said  testator  to  the  20th 
September,  1864,  being  the  day  of  his  death.  From 
this  order  the  respondents  now  appealed. 

Brewster,  Q.C.,  for  the  appellants,  said  the  ques- 
tion turned  on  the  language  of  the  forty-ninth  section* 
of  the  Landlord  and  Tenant  Act,  23  &  24  Vict,  c 
154.     He  contended  that  this  Act  was  intended  to 
put  an  end  to  the  question  on  the  construction  of  the 
Wills  Act  where  the  estate  is  continuing  and  did  not 
diminish  the  power  of  devising  the  whole  estate  in* 
eluding  the  gales  to  a  devisee  given  by  the  Wills  Act. 
The  other  side  mnst  contend  that  this  Act  was  an 
implied  repeal  pro  tanto  of  the  Wills  Act,  although 
never  mentioned  in  the  schedule,  while  it  expressly  re- 
pealed the  Statute  of  Apportionments,  4  &  5  Wm.  4,  c. 
22,  ss.  2, 3.   A  devise  of  the  rents  will  carry  the  land— 
Ashton  v.  Adamson  (1  Dr.  &  War.  210) — and  a  de- 
devise  of  the  land  ought  to  carry  the  rents.    "Again, 
suppose  tenant  pur  autre  vie  at  a  rent  makes  lease 
for  years,  and  dies,  having  devised  his  estate,  the 
devisee  must  pay  the  whole  head  rent  without  appor- 
tionment, and  yet  according  to  the  construction  con- 
tended for  he  will  only  have  a  share  of  the  rent  re- 
served on  the  lease  for  years.      The  general  scope  of 
the  intention  of  the  Legislature  did  not  affect  to 
control  the  power  of  a  tenant  in  fee,  and  it  was 
on  this  ground  that  the  statute  of  4  &  5  William, 
4,   chap.    22,    was    not    understood    to  apply  in 
that  case  according  to  Beery.  Beer  (12  G.  B.  60); 
Campbell  v.   Campbell  (7  Beav.  482);  Brown  r. 
Amyot  (S  Hare,  173).      But  in  this  case  it  was  not 
necessary  to  go  so  far;  it  was  sufficient  to  insist  that 
there  should  be  no  apportionment  as  between  the 
dev'sse  and  the  personal  representatives.    The  ease  of 
emblements  was  an  analogous  one.      They  did  not 
belong  to  the  executors  against  the  devisee,  although 
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they  did  against  the  heir  (1  Williams  on  Exec  684, 
5th  ed.) 

Harrison,  Q.C.  contra,  said  tho  section  was  meant  to 
reduce  to  one  role  the  anomalies  of  tho  pre-existing  law 
-of  apportionment*  One  of  these  was  that  there  should 
be  no  apportionment  unless  the  rent  was  reserved  by 
an  instrument  in  writing— In  re  Marhby  (4  M.  <fe 
Or.  484);  In  re  Alexander  (4  Ir.-Ch.  257).  Coun- 
sel did  not  contend  that  the  testator  might  not  hare 
devised  the  whole  gale  to  the  devisee,  bnt  he  would 
then  have  taken  the  apportioned  part  np  to  the  death 
as  personalty.  He  bad  not,  however,  done  this;  he 
had  shown  no  intention  of  taking  away  the  statute, 
sad  it  must  therefore  operate.  The  other  side  had 
contended  before  the  Master  that  the  devisee  came 
within  the  meaning  of  the  word  "  assigns  ty  in  this 
flection,  because  it  could  have  no  other  meaning,  but 
it  might  be  understood  to  mean  the  legatee  of  the 
prior  apportioned  part  of  the  rent  as  personalty;  and 
if  not  it  would  be  better  to  suppose  it  introduced  by 
mistake,  than  that  the  policy  of  the  Act  should  be 
frustrated.  The  cases  decided  on  the  4  &  5  Wm.  4, 
c  22,  were  referable  to  the  wording  of  that  Act, 
which  only  applied  to  a  determining  interest  in  a  con- 
tinuing subject— 1  Hayes  Gonv.  p.  336,  6th  edit. ; 
In  re  Widow's  estate  (3  Kay  &  J.  669)  Plummer  v. 
Whtteley  (Johns.  585);  St  Aubyn  v.  St.  Aubyn  (1 
Dr.  &  Sm.  611);  CatUey  v.  Arnold  (1  Johns.  & 
Hem.  651). 
Beeves  followed. 

Warren,  Q.C,  in  reply. — According  to  the  general 
principle,  such  a  construction  must  be  put  upon  the 
sect,  as  will  give  some  meaning  to  the  word  "  assigns." 
That  word  cannot  mean  assigns  by  act  inter  vivos, 
for  such  an  assign  is  the  person  designated  as  "  land- 
lord," nor  can  it  mean  a  legatee  of  the  apportioned 
part  of  the  rent  as  personalty,  for  the  language  of  the 
Act  is,  "executors,  administrators,  or  assigns,"  so 
that  the  assign  is  contradistinguished  from  the  execu- 
tors, and  consequently  cannot  claim  through  them. 
-  Therefore,  the  word  must  mean  the  devisee,  and  he 
will  be  entitled  to  the  prior  portion  of  the  rent,  not 
as  legatee,  but  as  "  assign,'9  claiming  in  opposition  to 
the  executors,  i.*.,  as  devisee,  and  will  therefore  take 
it  as  realty. 

The  Master  op  the  Rolls. — I  think  Master  Litton 
was  perfectly  right.  The  law  prior  to  the  statute  was 
that  if  a  person  was  seised  in  fee,  and  died,  having 
made  a  lease,  there  was  no  apportionment  of  the  reut 
as  between  the  heir  and  executor.  The  heir  took  tho 
whole.  Perhaps  it  was  not  quite  reasonable.  The 
object  of  the  Legislature  was  to  alter  the  law  as  be- 
tween the  executor  and  the  heir,  so  far  that  if  the 
landlord,  "being  tenant  in  fee,  or  for  any  lesser 
estate  shall  die  before  the  day  on  which  the  rent  re- 
served in  any  lease  or  other  contract  of  tenancy,  or 
on  any  parol  tenancy  from  year  to  year,  shall  have  or 
shall  become  payable,  and  such  lease,  contract,  or 
tenancy  shall  have  continuance  notwithstanding  such 
death,  the  rent  shall  be  apportioned  in  such  manner 
that  the  executors,  administrators,  or  assigns  of  snch 
landlord  shall  be  entitled  to  a  proportional  part  of  such 
rent,  according  to  the  time  during  which  the  said  rent 
was  accruing  due  before  such  death,  including  the  day 
on  which  such  death  shall  have  happened."      The 


Legislature  intended  to  alter  the  law  as  it  was  de- 
cided in  3  Hare,  173,  by  making  the  rent  apportiona- 
Me  between  the  real  and  personal  representatives. 
Does  that  apply  to  a  devisee?  The  testator  might,  by 
his  will,  say,  "  I  devise  my  estate  to  A.  B.  for  his 
life,  and  I  intend  that  he  shall  take  the  whole  of  the 
gale/'  No  doubt  the  devisee  would  take  the  whole 
gale  in  such  a  devise,  but  the  question  is  whether  he 
would  take  it  under  a  simple  devise  in  general  term& 
The  testator  is  to  be  assumed  to  have  framed  his  will 
subject  to  the  existing  rules  of  the  statute  law,  and  I 
apprehend  it  wonld  be  contrary  to  sound  construction 
to  say,  where  there  is  nothing  in  the  case  but  a  de- 
vise in  general  words,  by  which  the  heir-at-law  is  ex- 
cluded, that  that  is  a  devise  of  the  whole  gale.  I 
think  it  is  very  plain  that  the  devisee  is  in  the  same 
position  as  the  heir,  and  though  I  admit  that  a  testa- 
tor may  imply  an  intention  to  give  the  gale,  yet  a 
general  devise  will  not  imply  such  an  intenlion,  as- 
suming that  every  testator  knows  the  law,  and  frames 
his  will  in  reference  to  it.  The  Master  has  decided 
according  to  the  grammatical  construction  of  the  Act, 
and  I  do  not  see  how  I  can  overrule  his  decision.  The 
notice  is  framed  to  raise  the  point  whether  the  statute 
applies  to  a  dovisee;  but  when  that  point  fails,  they 
catch  at  the  word  "assigns."  But  if  he  takes  it  as 
an  assign,  he  takes  it  as  personal  estate,  and  I  do  not 
•see  any  reason  for  saying,  that  being  a  devisee  he  is 
to  be  construed  to  take  also  as  assign.  He  is  a  devi- 
see of  real  estate  only,  and  subject  to  the  right  of  the 
executor,  under  the  express  words  of  the  Act  of  Par- 
liament, to  an  apportionment  of  the  rent,  and  I  will  not 
say  that  he  is  to  sustain  the  double  character  of  devi- 
see of  the  real  estate,  and  assignee  of  the,  prior  appor- 
tioned part  of  the  gale. 

On  May  30th,  His  Honor  made  an  order  dismiss- 
ing the  appeal  with  costs. 


Lockh art's  trust;  ex  parte,  Ladt  Locxhart. 

Lockhart's  trust;    ex  parte,  Lord  Jerviswood* 

May  3,  4.  29;  June  11. 

Scotch  law — Affidavits  of  foreign  jurist— Construc- 
tion— "  Presently  n — Domicile — Costs  under  True- 
tee  Relief  Act 

Where  a  minor  having  made  a  Scotch  "matrimonial 
contract  "  on  her  marriage,  the  validity  of  which 
was  doubtful,  afterwards  became  a  widow  and 
entered  into  the  enjoyment  of  her  jointure  under 
it,  the  Court  preferred  holding  it  to  be  confirmed 
as  there  was  no  evidence  of  the  Scotch  law  on  thai 
subject* 

The  Court  was  of  opinion  that  a  Scotch  deed  con- 
taining apt  words  may  operate  as  a  marriage 
so  that  an  interest  limited  to  vest  on  marriage 
may  pass  by  the  marriage  according  to  the 
Scotch  law,  although  it  could  not  pass  unless  vested. 

" Presently"  held  to  mean  "immediately"  or  "soon 
i      after." 
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Semble — the  opinion  of  a  Scotch  adiocate  on  a  ques- 
tion of  Scotch  law  is  not  to  be  received  in  evidence 
unless  expressed  in  the  form  of  an  affidavit  and  in 
general  terms,  not  pointed  at  Vie  circumstances  of 
the  particular  case. 

Quaere — Whether  proceedings  for  service  as  heir  in 
Scotland,  in  which  the  ancestors  domicile  is  stated, 
he  admissible  as  evidence  of  that  domicile. 

Although  the  diange  of  domicile  depends  on  intention, 
this  intention  must  be  capable  oj  being  inferred  from 
the  acts  of  the  person  at  the  time  of  changing  her 
domicile;  and  an  affidavit  stating  such  an  intention 
filed  during  the  trial  is  not  sufficient. 

Where  a  lady  whose  husband  died  a  domiciled  Scotch- 
man, and  who  retained  property  in  Scotland,  but 
whose  Jamily  residence  passed  to  another  by  her 
husband's  death,  left  Scotland  soon  after  and  lived 
at  various  places  in  England  with  her  infant  daugh- 
ter, occasionally  visiting  relatives  in  Scotland,  and 
attained  her  age  and  died  a  few  months  afterwards 
abroad.  Held,  that  the  donUcile  of  the  daughter 
was  Scotch. 

Costs  of  appearing  at  the  argument  by  counsel  are 
not  allowed  to  a  trustee  who  has  brought  in  the 
fund  under  the  Trustee  Relief  Act,  where  all  the 
parties  beneficially  interested  are  free  from  disabi- 
lity, and  the  case  has  been  fully  argued  on  their 
parts,  although  the  English  practice  is  contra,  but 
easts  of  lodgment  and  of  the  motion  for  costs  are 
given. 

The  question  in  these  cases  was  the  right  to  a  sum  of 
£2756  14s.  7d.  new  three  per  cent,  stock,  now  stand- 
ing to  the  credit  of  this  matter.  This  snnx  was  the 
produce  of  £1000  late  currency,  the  portion  of  the 
late  Lady  Mary  Ross,  and  of  some  dividends  accrued 
since  the  execution  of  the  suit.  Lady  Lockhart,  who 
was  the  daughter  of  Lady  Mary  Ross,  claimed  in  the 
first  place  the  whole  of  the  stock  under  the  marriage 
settlement  of  her  mother,  insisting  that  it  had  not 
passed  to  her  own  late  husband,  Sir  Charles  Lock- 
hart,  on  her  marriage,  either  by  the  settlement  or  by 
the  marriage  itself.  Secondly,  if  it  had  passed  to  her 
husband  she  claimed  one  fourth  part  of  the  stock,  on 
the  gronnd  that  her  husband  having  died  intestate, 
domiciled  in  Scotland,  one  moiety  had  passed  to  each 
of  their  two  daughters  by  the  law  of  Scotland ;  that 
their  younger  daughter,  who  had  since  died  intestate, 
was  at  the  time  of  her  death  domiciled  in  England, 
and  that  a  moiety  of  her  moiety  had  consequently 
passed  to  her  (Lady  Lockhart)  by  the  law  of  Eng- 
land. Thirdly,  if  it  had  passed  to  her  husband  she 
claimed  the  whole  as  his  administratrix.  Lord 
Jerviswoode  claimed  the  whole  for  himself  and  Lady 
Lockhart  as  trustees  of  the  marriage  settlement  of  the 
Hon.  Mrs.  Moreton,  the  elder  daughter  of  Lady  Lock 
hart,  on  the  gronnd  that  it  had  passed  to  Sir  Charles 
Lockhart  on  his  marriage  with  Lady  Lockhart,  either 
by  the  settlement  or  by  the  marriage ;  that  on  his 
death  one  moiety  had  passed  to  each  of  his  daughters; 
that  the  younger  daughter,  who,  had  since  died,  was 
at  the  time  of  her  death  domiciled  in  Scotland,  and 
that  the  whole  of  her  share  went  to  her  sister  by  the 
:  law  of  Scotland,  and  had  so  become  vested  in  the 
trustees  of  the  settlement.   He  also  disputed  the  right 


of  Lady  Lockhart*  as  her  husband's  administratrix,  to 
have  the  stock  paid  ont  of  court  to  her  while  those 
who  were  beneficially  entitled  were  opposed  to  it. 

The  facts  were  as  follow: — On  the  marriage  of  the 
late  Lady  Mary  Ross  with  Sir  Charles  Ross  her  por- 
tion, amounting  to  £1000,  late  currency,  was  vested 
in  trustees  in  trust  as  to  the  interest  for  her  husband 
for  life,  remainder  .for  her  for  life;  and  as  to  the  prin- 
cipal, after  the  death  of  the  survivor,  to  the  daughters 
and  younger  sons  of  the  marriage,  in  such  shares  as 
the  hntband,  or  after  his  death  the  wife,  should  ap- 
point, and  in  default  of  appointment  equally  among 
them,  to  be  vested  in  younger  sons  on  their  attaining 
twenty-one,  and  in  daughters  on  their  attaining  thai 
age  or  marrying,  with  provisions  for  bringing  ad- 
vancements into  hotchpot.     There  were  issue  of  the 
marriage  five  daughters,  of  whom  Lady  Lockhart  was 
one,  but  only  one  son.     One  of  the  daughters  died  an 
infant  and  unmarried.    Sir  Charles  Ross  died  without 
having  executed  his  power,  and  Lady  Mary  Ross  died 
without  having  exercised  her  power  except  by  the 
partial  advancement  of  one  daughter.  Lady  Lockhart, 
while  still  a  minor,  and  in  the  lifetime  of  her  mother, 
married  the  late  Sir  Charles  Lockhart;  and  on  the 
occasion  of  her  marriage  entered  into  a  matrimonial 
contract  (Scotch  marriage  sottlement),  expressed  to 
be  with  the  consent  of  her  mother  and  of  her  three 
surviving  curators,  but  signed  by  one  of  them  only. 
In  this  deed  it  was  recited  that  the  parties  did  thereby 
accept  of  each  other  for  lawful  spouses  and  promise 
to  solemnize  their  marriage  with  their  first  conve- 
niency,  and    by  it  Lady  Lockhart  granted    to   her 
husband  all  her  monies,  and  all  debts  owing  to  her  by 
general  words,  the  construction  of  which  formed  the 
principal  question  of  Scotch  law  in  the  case,  it  being 
uncertain  whether  the  £2500,  late  currency,  passed 
or  not.     A  jointure  was  also  secured  by  this  settle- 
ment to  Lady  Lockhart;  after  her  husband's  death 
she  entered  into  the  enjoyment  of  it.     Sir  Charles 
Lockhart  died  intestate  in  1832,  before  the  death  of 
Lady  Mary  Ross,  and  Lady  Lockhart  took  out  admi- 
nistration to  him  in  this  country.     The  only  issue  of 
this  marriage  were  two  daughters,  Mary  Jane  and 
Emilia  Olivia,  and  to  these  the  property  of  their  father 
passed  on  his  death — a  domiciled  Scotchman — in 
1832.     Mary  Jane  married  the  Hon.  Mr  Moreton  in 
1837,  and  by  her  settlement  assigned  her  property, 
including  that  which  should  accrue  during  the  cover- 
ture to  trustees,  in  room  of  one  of  whom  Lord  Jervis- 
woode was  afterwards  appointed,  the  only  other  sur- 
viving trustee  being  now  Lady  Lockhart     Emilia 
Olivia  died  at  Nice  in  1850,  and  Lady  Lockhart  filed 
an  affidavit  in  this  matter  with  the  view  of  showing 
that  at  the  time  of  her  death  her  domicile  was  hi 
England.     It  appeared  by  this  affidavit  that  Emilia 
Olivia  Lockhart  was  born  in  1828.     That  on  the 
death  of  Sir  Charles  Lockhart  deponent  went  on  a 
visit  to  her  mother  near  Lanark,  and  to  her  brother 
in  Rosshire,   which   visits  occupied  about  thirteen 
months,    That  after  these  visits,  having  no  longer  had 
any  residence  of  her  own  in  Scotland  since  the  death 
of  her  husband,  she  determined  to  make  England  her 
home,  and  to  take  up  her  permanent  residence  there. 
That  she  accordingly  took  a  house  in  London  early  in 
the  spring  of  1834  for  about  six  months,  where  she 
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tended  with  her  younger  daughter,  Emilia  Olivia,  and 
aubsequeatly  lived  at  Brighton  and  other  places,  and 
remained  altogether  in  England  until  May,   1835. 
That  the  then  went  to  visit  Lady  Mary  Ross  near 
Lanark,  and  afterwards  with  her  daughter  to  stay  for 
about  six  months  at  Largie  House,  afterwards  again 
to  visit  Lady  Mary  Ross,  and  then  to  Edinburgh  and 
other  places  until  the  spring  of  1837,  when  she  re- 
turned to  England,  and  came  again  to  London  in  Au- 
gust, 18d7.     That  she  then  remained  in  London  and 
the  Lsle  of  Wight  till  the  autumn  of  1839,  when 
ahe  and  her  younger  daughter  went  on  a  visit  to  Lar- 
gie for  about  five  months,  and  then  on  a  visit  to  Lady 
Mary  Ross  for  about  three  weeks,  and  returned  to 
London  in  the  spring  of  1840.    Then  went  to  visit 
at  Largie,  and  returned  to  London  in  the  spring  of 
1841.      Then  again  to  Largie  in  the  autumn,  and  to 
London  in  the  spring  of  1842.    Then  again  to  Lar- 
gie in  the  autumn,  and  was.  detained  in  Scotland  by 
illness  till  June,  1846,  when  she  went  to  various 
places  in  England  for  her  health.    After  this  she  re- 
aided  with  her  younger  daughter  in  England,  princi- 
pally in  London  ahd  the  Isle  of  Wight,  until  Novem- 
ber,   1849,  when  they  went  to  Nice,   where  her 
younger  daughter  died,  in  January,  1850,  having  at- 
tained her  age  a  few  months  before.     That  from  the 
autumn  of  1851  deponent  was  not  in  Scotland  until 
1869,  nor  for  the  last  fourteen  years,  except  four 
Tisits  of  about  five  months  long  each.    A  corrobora- 
tory affidavit  by  a  servant  of  Lady  Lockhart  was  also 
filed.     On  the  part  of  Lord  Jerviswood  an  affidavit 
was  filed,  made  by  one  William  R., Kermach,  stating 
that  the  Hon.  Mr  Moreton,  nephew  of  Miss  Emilia 
Olivia  Lockhart,  had  presented  a  petition  to  the  She- 
riff of  Chancery  in  Edinburgh  on  the  12th  April, 
1865,  praying  to  be  served  as  heir  to  her,  and  refer* 
ring  to  the  proceedings,  by  which  as  well  as  by  the 
affidavit,  it  appeared  that  the  decree  on-  this  petition 
bad  inter  alia,  declared  her  "  ordinary  or  principal 
domicile  "  at  the  time  of  her  death  to  have  been  in 
Scotland.    This  affidavit  further  stated  that  she  had 
considerable  landed  property  in  Scotland  at  the  time 
of  ber  death.    These  proceedings  in  Scotland  were 
not  commenced  until  after  the  present  questions  had 
arisen  and  the  money  had  been  paid  into  court.     In 
consequence  of  the  marriage  and  the  settlement  of 
Lady  Lockhart  being  Scotch,  the  opinion  of  Scotch 
adVocates  had  been  taken  on  the  question — whether 
her  interest  in  her  mother's  portion  had  been  trans- 
ferred to  her  husband,  via.  that  of  Mr.  Kinnear,  on 
behalf  of  Lady  Lockhart,  and  those  of  Mr.  Patton 
and   Mr.    Clarke  on   behalf  of  Lord  Jerviswoode. 
There  were  two  opinions  by  Mr.  Kinnear  filed.     The 
first  waa  in  general  terms,  and  was  verified  by  a  sepa- 
sate  affidavit,  and  identified  at  the  foot  by  the  Com- 
missioner extraordinary.    The  second  was  in  the  form 
of  an  affidavit  and  sworn  as  such,  but  was  couched  in 
terms  referring  to  the.  specific  case.     The  questions  of 
English  law  were  the  admissibility  in  evidence  of  these 
opinions,  the  admissibility  of  the  affidavit  of  R.  W. 
Kermach,  the  right  of  the  administratrix  to  payment 
oat  of  court  notwithstanding  the  opposition  of  those 
beneficially  interested,  aud  whether  Miss  Emilia  Olivia 
Lockhart  waa  at  the  time  of  her  death  domiciled  in 
JSngland  or  in'  Scotland. 


Kelly,  Q.O.,  and  J-.  Fallon,  for  Lady  Lockhart. 

Longfield.  Q.C.,  and  Finch  White  for  Lord  Jervia* 
woods. 

On  the  questions  of  evidence,  the  affidavit  of 
tyr.  Kinnear  verifying  his  separate  opinion  was  read; 
and  the  opinion  verified  by  it  was  pnt  in,  but  objected 
to  on  behalf  of  Lord  Jerviswoode.  Counsel  in  sup- 
port of  it  cited  Wise  v.  Wise,  (not  reported).  The 
other  affidavit  of  Mr.  Kinnear  was  also  pnt  in  and 
objected  to,  on  the  ground  that  it  advised  on  questions 
of  construction  which  properly  belong  to  the  Court 
here  after  it  has  been  informed  of  the  meaning  of 
technical  words,  and  the  questions  of  law,  and  pecu- 
liar rules  of  construction  relevant  to  the  case.— 
Duchess  di  8ora  v.  Phillips  (10  H.  of  L.  Cas.  624). 
The  affidavit  of  Kermach,  and  the  proceedings  in  the 
Scotch  case,  were  objected  to  as  having  been  obtained 
ex  parte,  and  because  the  petition  in  that  case  had 
been  filed  after  the  present  question  had  arisen,  and 
Drevon  v.  Drevon  (84  L.  J.  n.  &  Ch.  139)  waa 
cited.  On  the  other  side  that  case  was  distinguished 
as  depending  on  the  absence  of  proof  of  domicile  in 
the  judgment  there  referred  to,  and  it  was  remarked 
that  the  10  &  11  Vic.  c.  47,  Sch*  A.  requires  the  domi- 
cile of  the  ancestor  to  be  stated  in  the  judgment. 

As  it  appeared  that,  according  to  Mr.  Kinnear's  opi- 
nion, the  interest  of  Lady  Lockhart,  under  her  mother's 
marriage  settlement,  would  pass  to  her  husband  if 
indefeasibly  vested  at  the  time  of  her  marriage,  but 
not  otherwise,  counsel  on  her  behalf  cited  Lee  v. 
Olding  (25  L.  J.  m.  a,  Ch.  580)  and  Visharfs  trust 
(Wkly.  Notes,  107),  to  show  that  it  was  liable,  not 
merely  to  be  apportioned,  but  to  be  defeated  altoge- 
ther by  the  exercise  of  the  power  which  overrode  it* 
It  was  also  contended  that  the  law  of  Scotlaud,  so  far 
aa  it  was  not  proved  to  be  different  from  the  common 
law,  must  be  presumed  to  be  the  same,  and  that  the 
property  in  question  being  excluded  by- the  settlement 
did  not  pass  by  the  marriage,  because  exprtssio  unius 
est  exclusio  alterius,  and  expressio  facit  cessare  tact* 
turn.  On  the  other  side  the  following  cases  (which 
consider  what  property  is  bound  by  a  covenant  in  a 
settlement  to  assign  after* acquired  property  to  the 
trustees)  were  cited: — Biythe  v.  Granville  (13  Sim* 
190);  Ex  parte  Blake  (16  Beav.  463):  Qraftey  v. 
Humpage  (1  Beav.  46);  Maclurcan  v.  Lane  (S 
Jur.  N.  S.  56,  a.) 

On  the  right  of  the  administratrix  to  draw  out 
the  fund,  notwithstanding  the  opposition  of  those 
beneficially  entitled,   no  cases  were  cited. 

To  show  that  during  the  minority  of  Miss  EmiKa 
Olivia  Lockhart  her  mother's  domicile  was  hers,  and 
assuming  I ler  mother  to  have  changed,  hers  had  changed 
also.— 1  Burge  Col.  &  For.  Laws,  39;  Phillimora 
Domicile,  37,  45;  Potwger  v.  Wightman  (3  Merl 
67 ),  considered  conclusive  evidence  by  Lord*  Campbell 
in  Johnson  v.  Beattie  (10  01.6  Fin.  138).  Pottin- 
ger  v.  Wightman  was  also  relied  on  by  the  other  side 
to  show  the  probability  that  the  domicile  of  ori- 
gin had  revived  ou  her  attaining  her  age,  and  leaving 
Kn^land  for  Nice.  To  show  that  Lady  Lockhart'e 
domicile  of  origin  remained,  it  was  insisted  that  to 
change  it  she  must  (in  a  social  point  of  view  at  least} 
have  divested  herself  as  far  as  she  could  of  her  native 
country  according  to  the  doctrine  in  Moorhouse  v» 


248 


THE  IRISH  JURIST. 


Lord  (10  H.  of  L.  Cas.  272);  In  re  CapdevieUe  (33 
L.  J.  n.  s.  Ex.  337,  b.);  Aikman  "v.  Aikman  (3 
Macq.  854);  and  the  following  cases  were  also  cited 
—Hodgson  v.  De  Beauchesne  (12  Moo.  P.  0.  285); 
Munro  v.  Munro  (7  CI.  &  Fin.  842,  876);  Jopp  v. 
Wood  (1 1  Jnr.  N.  S.  53;  34  L.  J.  n.  s.  Ch.  212); 
Attorney  General  v.  Countess  de  WaJiUtatt  (3  H.  & 
0.  374).  On  the  other  side,  Story's  Confl.  Laws 
was  relied  on  that  a  floating  attention  to  return 
does  not  present  the  acquisition  of  a  new  domicile. 
Counsel  also  cited  Drevon  v.  Drevon  (34  L.  J.  n.  s. 
Ch.  129),  and  Bruce  v.  Bruce  (2  Bos.  &  PnL  229, 
note),  and  the  definition  of  an  acquired  domicile  given 
by  Kindersley,  V.  C,  in  4  Drnry,  376,  but  disap 
proved  on  appeal  in  D.  P.,  10  H.  of  L.  Gas.  285), 
and  the  animadversion  of  Pollock,  C.  B.,  in  34  L.  J., 
N.  s.,  Ex.,  316-17,  on  that  disapproval.  That  the 
domicile  may  be  more  easily  changed  from  Scotland 
to  England  than  from  the  United  Kingdom  to  a  fo- 
reign country,  1  Bnrge  Col.  &  For.  Laws,  55,  and 
Whicker  ▼.  Hume  (7  H.  of  L.  Cas.  159),  were  cited 
1  Bnrge  Col.  &  For.  Laws,  41,  was  also  referred 
to  on  the  definition  of  "  domicile."  It  was  insisted 
on  behalf  of  Lord  Jerviswoode  that  Lady  Lockbart's 
affidavit  was  inadmissible,  so  far  as  it  stated  her  in- 
tention to  change  her  permanent  residence  at  the  time 
of  leaving  Scotland. 

May  29. — The  Master  of  the  Rolls,  after  stating 
the  facta  of  the  case,  continued: — It  is  a  donbtfnl 
point  whether  the  contract  made  on  the  marriage  of 
Lady  Lockhart  is  binding  on  her,  having  been  a 
minor.  Counsel  on  behalf  of  Lord  Jerviswood  has 
made  this  point,  that  the  matrimonial  contract  of  a 
minor  is  valid  by  the  law  of  Scotland  if  the  curators 
of  the  minor  are  parties  to  its  execution.  But  I  am 
not  informed  by  the  affidavit  of  the  Scotch  lawyer 
whether  by  the  law  of  Scotland  the  contract  is  valid 
when  signed  by  a  majority  of  the  curators,  and  in  this 
case,  though  it  is  expressed  to  be  signed  by  all  three, 
the  signatures  of  two  only  appear  in  the  copy  pat  in 
evidence,  and  the  original  is  not  forthcoming.  How- 
ever, if  the  contract  is  capable  of  confirmation,  there 
can  be  no  doubt  it  was  confirmed,  for  Sir  Charles 
having  died  in  1852,  Lady  Lockhart  has  ever  since 
received  her  jointure  under  that  contract  It  would 
be  therefore  better  for  me  to  hold  that  it  was  con 
firmed  under  the  settlement.  On  the  marriage  of 
Lady  Mary  Ross,  Lady  Lockhart  became  entitled  to 
one-fourth  part  of  the  £1,000  thereby  pnt  in  settle- 
ment That  one-fourth  was  to  vest  in  her  on  her  at- 
taining her  age  of  2 1  years  or  day  of  marriage.  It 
is  said  that  at  the  date  of  the  execution  of  that  set- 
tlement she  was  under  age  and  unmarried.  That  even 
independently  of  this  the  share  was  not  vested  by  the 
law  of  Scotland,  it  being  subject  to  be  divested,  and 
that  consequently  it  did  not  pass  by  the  marriage,  and 
tint  the  language  of  the  settlement  was  not  sufficient 
to  make  it  pass  by  that  marriage.  To  this  it  was  ans- 
wered that  the  deed  itself  constituted  a  marriage,  as 
the  parties  thereby  took  one  another  as  their  lawful 
spouses.  My  owu  belief  is  that  the  latter  hypothesis 
is  the  correct  one,  as  marriage  is  iu  Scotland  a  mere 
.civil  contract.  Willi  respect  to  tiie  construction  of 
the  contract,  it  will  be  uecjssary  to  mention  the  case 
of  The   Duchess  di  Sora  v.  Phillips  {ubi  supra). 


With  reference  to  the  rates  by  which  its  construction 
is  to  be  governed,  Lord  Cran worth  remarks  at  page 
633,  "  Where  a  written  contract  is  made  in  a  foreign 
country  and  in  a  foreign  language,  the  Court  in  or- 
der to  interpret  it,  mast  first  obtain  a  translation  of 
the  instrument."  That  is  here  unnecessary. — 
"  Secondly,  an  explanation  of  the  terms  of  art,  if  it 
contains  any;  thirdly,  evidence  of  any  foreign  law 
applicable  to  the  case;  and  fourthly,  evidence  of  any- 
peculiar  rules  of  construction,  if  any  such  rules  exist 
in  the  foreign  law."  By  the  matrimonial  contract 
of  the  8th  of  September,  1820,  made  between  Sir 
Charles  and  Lady  Lockhart,  Lady  Lockhart  assigns 
and  makes  over  unto  the  said  Sir  Charles  Lockhart, 
and  his  heirs  and  assigns,  "  all  and  sundry  debts,  real 
and  personal,  stock  in  the  public  funds,  provisions, 
and  sums  of  money  presently  belonging  or  due  and 
owing  to  her,  or  to  which  she  has  right  in  any  man- 
ner of  way,  with  the  whole  ground  and  instructions 
thereof,  and  all  action,  diligence,  and  execution  com- 
petent to  follow  thereupon,  interrogating  and  substi- 
tuting the  said  Sir  C.  M.  Lockhart  and  bis  foresaids 
in  her  place  and  full  right  of  the  premises."  Unless 
the  word  "  presently  "  includes  the  charge,  it  can- 
not pass  by  the  contract,  notwithstanding  the  con- 
sideration. There  is  nothing  to  show  the  meaning  of 
the  word  in  Scotch  deeds.  In  Johnson's  Dictionary 
it  is  stated  to  mean  "  at  present,  at  this  time,  now." 
He  also  states  it  to  be  obsolete  in  this  sense,  and 
afterwards  gives  as  a  second  meaning,  "  immediately, 
soon  after."  It  seems  to  me  that  in  the  absence  of 
any  evidence  as  to  the  meaning  of  the  word  in  Scotch 
conveyances,  the  word  seems  sufficient  to  pass  the 
interest.  I  think  I  should  act  upon  the  opinion  of 
Mr.  Patton  and  Mr.  Clarke,  the  Scotch  advocates. 
The  'next  question  which  arises  is,  whether  Miss 
Emilia  Olivia  Lockhart  the  younger  was  at  the  time 
of  her  death  domiciled  in  Scotland,  and  whether  Lady 
Lockhart  has  a  right  to  her  share  of  her  property  un- 
der the  Statute  of  Distributions.  It  is  laid  down  in 
Story  on  the  Conflict  of  Laws,  s.  46,  that  "  the  widow 
retains  the  domicile  of  her  deceased  husband  until  she 
obtains  another  domicile."  The  domicile  of  her  hus- 
band was  Scotch.  Lady  Lockhart  however,  insists 
that  she  changed  her  domicile,  and  that  her  domicile 
became  English.  She  alleges  that  she  at  the  same 
time  changed  the  domicile  of  her  daughter.  The  case 
of  Pottinger  ▼.  Wightman  (3  Mer.  67)  shows  that 
she  may  change  the  domicile  of  her  infant  daughter, 
provided  there  was  no  fraudulent  motive  for  the 
change.  But  fraud,  as  it  seems,  may  be  presumed 
where  no  reasonable  cause  appears  for  the  removal. 
Now,  I  will  asBume  that  Pottinger  v.  Wightman  is  an 
authority  in  her  favour.  But  I  think  it  is  scarcely 
reasonable  to  assume  that  the  Court  could  decide  on 
an  allegation  of  an  intention  to  change  her  domicile, 
unless  snch  an  intention  could  be  reasonably  inferred 
from  her  act.  Although  Lady  Lockhart  had  not  a 
residence  in  Scotland,  yet  she  had  property  in  Scot* 
land,  namely,  a  "  life-rent  of  locality,"  which  "  life- 
rent "  I  understand  in  Scotland  constitutes  an  actual 
estate  in  the  land.  She  says  she  intended  from  the 
death  of  her  husband  to  make  Scotland  no  longer  her 
borne,  but  to  take  up  her  permanent  abode  in  Eng- 
land.   Although  the  intention  is  very  important  te> 
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lie  considered,  still  there  is  no  ease  which  holds  that 
a  widow,  after  her  husband's  death,  can  change  her 
domicile,  and  that  of  her  infant  daughter  by  a  mere 
secret  intention  to  do  so.     She  took  a  house  in  Lon- 
don for  six  months,  where  she  resided  with  her  younger 
daughter,  and  afterwards  lived  at  Brighton  and  other 
places,  and  remained  altogether  in  England  until  May, 
1835.     [His  Honor  then  read  the  remaining  allega- 
tion in  Lady  Lockhart's  affidavit,  and  proceeded]— 
This  did  not  establish  a  change  of  domicile.     Lady 
Lockhart  and  her  younger  daughter  had  no  settled 
residence  in  England,  for  they  spent  their  time  in 
travelling  about  from  place  to  place.    Lady  Lockhart 
had  an  estate  in  Scotland,  her  life  rent  of  locality. 
Under  these  circumstances  the  facts  establish  no  in- 
tention to  change  the  domicile.     I  shall  not  decide  on 
a  declaration  of  intention;  the  rule  with  respect  to 
declarations  post  litem  motam  involves,  in  my  opinion, 
a  principle  which  extends  to  this  case.   It  will  scarcely 
be  necessary  to  add  more  than  a  reference  to  some  of 
the  later  authorities.     I  have  cited  Story's  Conflict  of 
Law,  and  I  shall  now  refer  to  the  case  of  Moorhouse 
t.  Lord  (10  H.  of  L.  Ca.  272),  Lord  Cranworth 
there  says—"  It  is  not  enough  that  you  really  mean 
to  take  another  house  in  some  other  place,  and  that 
on  account  of  your  health,  or  for  some  other  reason, 
yon  think  it  tolerably  certain  that  yon  had  better  re- 
main there  all  the  days  of  your  life.     That  does  not 
signify;  yon  do  not  lose  your  domicile  of  origin  or 
yonr  resumed  domicile  merely,  because  you  go  to  some 
other  place  that  suits  your  health  better,  unless  indeed 
yon  mean  either  on  account  of  your  health,  or  for 
some  other  motive  to  cease  to  be  a  Scotchman,  and 
to  become  an  Englishman,  or  a  Frenchman,  or  a  Ger- 
man.    In  that  case  if  you  give  up  everything  you  left 
behind  you,  and  establish  yourself  elsewhere,  you  may 
change  your  domicile."     And  again  Lord  Chelmsford 
says  in  page  286,  "  In  a  q-estion  of  change  of  domi- 
cile the  attention  must  not  be  too  closel}  confined  to 
she  nature  and  character  of  the  residence  by  which 
the  new  domicile  b  supposed  to  have  been  acquired. 
It  may  possibly  be  of  such  a  character  as  to  show  an 
intention  to  abandon  the  former  domicile;  but  that 
intention  must  bo  clearly  and  unequivocally  proved. 
What  was  said  by  my  noble  and  learned  friend,  Lord 
Wensleydale,  in  Aihnan  v.  Aikman  (8  Macq.  877), 
lays  down  the  rule  on  this  subject  very  clearly — 
"  Every  man's  domicile  of  origin  must  be  presumed 
to  continue  until  he  has  acquired  another  sole  domi- 
cile by  actual  residence,  with  the  intention  of  aban- 
doning his  domicile  of  origin.     The  change  must  be 
ammo  etjacto,  and  the  burthen  of  proof  unquestiona- 
bly lies  upon  the  party  who  asserts  the  change.' " 
There  is,  no  doubt,  an  observation  of  some   of  the 
judges  in  Re  Capdtvielle  (33  L.  J.  n.  8.  Ex.  306). 
Chief  Baron  Pollock  there  says — "  I  thiuk  that  my 
learned  brothers  are  correct  in  saying  that  the  opi- 
nions expressed  by  the  noble  and  learned  lords  who 
decided  the  case  of  Moorhouse  v.  Lord  are  calculated 
to  convey  the  notion  that  the  definition  of  Mr.  Justice 
Story  is  not  correct,  and  that  a  new  definition  of  *  do- 
micile *  may  be  given  and  acted  upon  in  this  country. 
However,  a  judgment  of  the  House  of  Lords  is  only 
binding  so  far  as  it  necessarily  determines  some  cer- 
tain proposition.     It  is  not  binding  as  to  the  reasons 


given  by  each  of  the  noble  Lords,  even  though  they 
should  all  concur  in  giving  the  same  reasons."  But  I 
cannot  understand  what  right  he  had  to  make  these 
observations  on  the  judgments  of  the  Lords.  They 
are  judgments  applicable  to  the  exact  state  of  facts  in 
the  case  before  them.  I  shall  act  upon  the  statement 
of  the  law  in  the  House.  I  thiuk  the  change  must  be 
animo  et  facto,  J*ady  Lockhart  wishes  to  have  it  de- 
cided that  she  has  changed  her  domicile  without  ever 
taking  up  a  permaneut  residenco  in  England  at  all.  It 
is  by  the  acts  that  the  intention  must  be  ascertained. 
There  is  not  a  particle  of  evidence  of  an  intention  to 
change  the  domicile. 

His  Honor  afterwards  remarked  that  ho  entertained 
some  doubt  as  to  the  admissibility  in  evidence  of  the 
proceedings  for  service  of  Mr.  Moreton  as  heir  to  Miss 
Emilia  Olivia  Lockhart 

After  judgment  had  been  delivered, 
Hemphill,  Q.C.  said  he  appeared  on  behalf  of  the 
Duke  of  Leinster,  who  wps  tenant  for  life  of  the  es- 
tate, subject  to  the  trust  term  for  400  years,  by  which 
the  fortune  of  Lady  Mary  Ross  had  been  secured. 
The  survivor  of  the  trustees  was  dead,  and  had  no 
personal  representative.  The  Duke  of  Leinster  was 
anxious  to  exonerate  the  estate,  and  had  consequently 
paid  off  the  incumbrance,  with  the  exception  of  the 
part  of  it  to  which  the  present  suit  related,  which  he 
had  brought  into  Gonrt  under  the  Trustee  Relief  Act. 
Counsel  now  applied  for  the  costs  of  lodgment,  and 
for  the  costs  of  appearing  on  these  petitions.  The 
practice  in  England  was  settled.  Counsel  cited  Mor- 
gan on  Costs,  212,  214;  Er shine's  trust  (1  K.  &  J. 
3i2);  HeadingtorCs  trust  (27  L.  J.  Ch.  175). 

Master  of  the  Rolls. — My  own  practice  is  the 
other  way.  I  do  not  mean  to  lay  down  as  an  univer- 
sal proposition  that  a  trustee  never  need  apply  for 
costs,  because  in  a  minor  matter  it  might  be  different. 
But  here  I  have  had  a  fall  bona  fide  argument,  and 
you  have  no  interest. 

Counsel  then  asked  for  the  costs  of  lodgment, 
which  the  Master  allowed,  as  aho  a  small  sum  as 
costs  of  the  motion  for  costs. 

June  11. — The  following  order  was  made: — 
"  It  is  ordered  that  no  rule  be  made  on  the  petition 
presented  by  Lady  Lockhart,  and  it  is  further 
ordered  that  the^Accountant-general  of  this  Court 
do  transfer  to  the  credit  of  this  matter,  and  the 
separate  credit  of  "  tho  Hon.  Charles  Baillie, 
Lord  Jerviswood,  and  Dame  Emilia  Olivia 
MacDonald  Lockhart,  trustees  in  the  matrimonial 
contract  of  the  Hon.  Augustus  Henry  Moreton 
and  Mary  Jane  Moreton "  the  sum  of  £2,803 
Is.  2d.  Government  New  Three  per  Cent.  Stock 
now  standing  in  the  Bank  of  Irelaud  to  the  cre- 
dit of  the  matter,  and  do  also  draw  on  the  go- 
vernor and  company  of  the  bank  in  favor  of  the 
said  Lord  Jerviswood  and  of  the  said  Dame 
Emilia  Olivia  MacDonald  Lockhart  for  the  divi- 
dends which  have  accrued  due  on  said  stock; 
and  the  Court  doth  declare  that  said  Lord  Jervis- 
wood is  entitled  to  the  costs  of  his  said  petition, 
and  of  the  proceedings  properly  and  necessarily 
incurred  thereunder,  and  of  this  motion  and  or- 
der, the  said  costs  to  be  taxed  as  trustees'  coats, 
and  with  respect  to  the  said  petition  presented  by 
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the  said  Dame  Emilia  Olivia  MacDonald  Lock- 1  costs  incurred  in  ejecting  the  undertenants  who 

hart  claiming  to  bo  entitled  beneficially  to  the  I  themselves  no  mark  for  costs.     Mr.  Mayberry 

fund  iu  Court,  and  not  as  co  trustee  with  l»ord  I  head  landlord,  and  the  respondent,  Purcell,  was  his 


Jerviswodd,  'on  which  petition  the  Court  has 
made  ho  rute,  it  is  ordered  by  the  Court  (the 
counsel  for  Lord  Jems  wood  not  objecting)  that 
the  Baid  Dame  Emilia  Olivia  Macdonald  Lock- 
hart  be  paid  the  costs  of  the  said  petition  and 
the  proceedings  thereunder,  save  anA  except  the , 
costs  incurred  by  the  appearance  of  the  counsel 
%nfl  WlicTtor  f6r  the  said  Dame  Emilia  Olivia 
MrfcDonatd  Lockhart  in  Michaelmas  Term,  1865, 
and  Hilary  Term,  1866,  the  case  not  having 
been  then  argued,  by  reason  of  no  evidence  hav- 
ing been  then  given  or  affidavits  filed  enabling 
the  case  to  be  proceeded  with,  and  the  solicitor 
for  the  said  Dame  Emilia  Olivia  MacDonald 
Lockhart  no't  'having  been  justified  in  setting 
down  the  petition  until  Easter  Term,  1866,  ] 
and  the  Court  doth  decline  to  act  on  the  consent 
of  the  Solicitors  that  further  c6sts  should  be  paid, 
but  the  Court  doth  make  this  order  without  pre- 
judice to  the  parties  beneficially  interested  in  the 
fnnds  ordered  to  be  transferred  signing  a  consent 
personally  'to  allow  further  costs  than  those  men- 
tioned in  this  order;  and  it  is  further  ordered 
that  the  said  Dame  EmHia  Olivia  SfacDonald 
Lockhart  fs  entitled  to  the  costs  properly  ahel 
neceBsarify  Nfcnrred  in  taking  out  administration 
in  this  country  to  Sir  Charles  fcfacDonald  Lock- 
hart;  and  it  h  farther  ordered  that  it  "be  referred 
to  One  of  the  taxing  toasters  of  this  Court  to  tax 
said  Several  costs;  and  it  is  further  ordered  thai 
His  {jrtce  the  Date  of  Lemster  is  entitled  to 
£20  costs,  and  up6n  the  said  stock  being  trans- 
ferred to  the  separate  credit  a*  aforesaid,  it  is 
further  ordered  that  said  accountant-general  do 
transfer  to  Messrs.  William  Read  and  Thomas 
E.  Crawford,  solicitors  of  the  Duke  of  Leioster, 
or  either  of  them,  so  much  of  said  stock  as  will 
"at  the  price  of  the  day  be  equivalent  to  said  sum 
of  £20,  and  to  Mr.  Richard  Atkinson,  solicitor 
for  Lord  Jerviswood,  so  much,  &&,  and  Valen- 
tine Bfake  Dillon  for  Lady  Lockhart. 
[Note  for  reference. — The  clearest  statement  ofr  the 

English  Practice  tts  to  trustees'  costs,  is  in  Lewin  on 

Trusts,  4th  ed.  p.  267,  note.] 


tenant,  and  had  sublet  the  lands.  A  great  part  of 
the  stock  in  question  was  the  produce  of  tin  rental 
The  motion  was  opposed  on  behalf  of  Sir  Deuba* 
Norreys,  the  first  unpaid  incumbrance*,  whose  rights 
had  been  ascertained  by  the  Master's  report. 

Murphy  moved  and  cited  Harding  v.  Coethorn  (1 
Ksp.  67). 

Exham,  Q.C.,  for  Sir  Denham  Norreys,  cited  Kar- 
ris v.  $hea  (6  Ir.  fcq.  571). 

The  Master  of  the  6olls  said  the  landlord's  daim 
•for  rent  might  be  paramount  to  the  claims  of  the  ere* 
ditor,  but  that  was  not  what  was  asked  here.  The 
landlord,  in  regard  to  his  claim  for  costs,  stood  in  tike 
position  of  a  creditor,  and  as  such  was  puisne  to  Sir 
Denham  Norreys.  The  practice  was  perfectly  settled* 
fie  would  refuse  this  motion  with  costs. 

His  Honor  then  macle  an  order,  on  6th  Jane,  refus- 
ing the  motion,  with  costs,  it  being  contrary  to  the 
Bettlcd  practice  of  the  Court  to  pay  the  bead  landlord 
his  costs  incurred  in  proceedings  in  ejectment  out  of 
the  fund  lodged  in  Court. 

■  1    1IM.lL 


Haises  v.  Purcell  and  othees.— Vhite  4-6. 

PrMfity  of  creditors — Landlord's  rights. 

A  head  landlord  eahnot  obtain  costs  incurred  in 
ejectment  out  of  a  fund  m  court  standing  to  the 
credit  of  a  cause  in  ufhiek  hit  immediate  lessee  is 
teep&ndentt  his  chain*  "being  jopfrdsed  by  etn  unpaid 
titaUfRordnoer* 

This  was  a  motion  that  so  much  of  the  stock  stand- 
ing to 'the  credit  of  the  cause  as  should  be  equivalent 
to*  £30  17s.  Bd.  'stiou'l  I  be  sold,  and  the  proceeds  to 
h*'t>aid  tb'&dfge  Mfyberfy  or  bis  solicitor,  being 


its  the  Catholic  Untversitt. — June  6,  11. 

trustees  for  charity — RomULy's  Act,  52  George  III. 
c.  101. 

Trustees  for  charity  permitted  to  sftl  land  6n  base, 
the  subject  of  the  trust,  though  subject  to  a  covenant 
to  expend  d&3000  in  building;  but  rights  of  the 
landlord  saved\  and  iitle  not  fbrtied  on  an  unwQ- 
ling  purchaser  on  account  of  the  covenant. 

The  prayer  of  the  petition  was  thai  the  petitioners, 
the  Most  Rev.  Paul  Cullen,  the  Most  Her.  Joseph 
Dixon,  the  Most  Rev.  Patrick  Leaky,  as  trustees  of 
the  Catholic  University  might  be  declared  at  liberty 
to  sell  the  lands  and  premises  of  Clonliffe  West,  pur- 
chased by  them  in  trust  for  that  university,  in  pur- 
suance of  an  agreement  made  with  the  Dublin  Trunk: 
Connecting  Railway  Company;  and  that  such  sale 
might  be  ordered  accordingly;  and  that  it  might  be 
referred  to  one  of  the  Masters  to  inquire  and  report 
whether  it  would  not  be  for  the  benefit  of  the  said 
"Catholic  University"  that  the  said  lands  should  be 
sold.  It  appeared  from  the  petition  that  the  pre- 
mises were  held  by  loase  for  1000  years  at  a  rent 
from  the  surviving  trustee  of  the  Biessfngton  Estates 
Private  Act,  under  that  Act  and  in  pursuance  of  an 
order  of  the  Lord.  Chancellor  in  the  oanse  of  Gardner 
v.  Blessington.  That  the  lease  contained  a  covenant 
by  the  leasees  to  expend  £3000  in  buildings  within 
five  years,  and  to  fceep  same  in  repair.  That  the 
lease  was  held  under  a  tseit  trust  for  the  Catholic 
University.  That  an  agreement  had  been  made  for 
a  sale  of  the  lease  to  the  Ddblin  Trunk  Connecting 
Railway  Co.,  who  had  raised  Objections  on  account  of 
the  covenant  to  expend  £3000  on  buildings  and  dn 
the  ground  that  they  were  affected  with  riotioe  of  the 
trust. 
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Flanagan,  %C,  ('with  Woodlodc)  tnoved  in  ac- 
cordance with  die  prayer  of  the  petition,  and  remarked 
thai  the  views  of 'courts  of  equity  as  to  the  possibility 
of  perrarttiog  the  sale  of  trust  estate*  under  circum- 
stances Hke  the  present  had  undergone  a  change.  The 
cases  on  both  sides  of  the  question,  with  their  dates, 
were  as  follows  :—Re  Park's  Charity,  1841  (12 
Site/ 329);  Suir  Island  Charily,  1846  (3  J.  &  La*. 
171);  Overseers  ofEcdeshaU,  1852  (16  Rear.  29); 
Ltford**  Charity  (ibJi  Askton's  Charity,  1856  (22 
Bear.  280);  North  Sheilas  Old  Meeting-house,  1859 
<7  W.  R.  541). 

.  F.  W.  Walsh,  Q.C.,  aid  Rickey,  for  the  Dublin 
Trunk  Connecting  Co. 

Harmon,  Q.C.  for  the  trustees  of  the  Blessington 
estate*  (the  landlord.) 

The  Masteb  of  the  Rolls  said  he  would  not  make 
any  order  which  would  in  the  slightest  degree  affect 
the  rights  of  the  landlord  or  Chose  of  the  railway 
«ompanj%  but  would  in  other  respects  accede  to  the 
motion. 

June  11. — T\:c  icllowing  order  was  made:— 
It  is  ordered  that  the  petitioners,  the  surviving 
trustees,  he  at  liberty,  if  they  shall  be  so  ad- 
vised, to  sell  their  estate  and  interest  in  the 
lands  and  premises  demised  by  the  indenture  of 
lease  of  the  7th  May,  1862,  in  the  said  petition 
mentioned.  This  order  to  be  Without  prejudice 
to  Robert  Fowler,  Esq.,  the  lessor  of  the  said 
lease,  bringing  an  action  on  the  covenants  in 
said  lease  if  same  shall  not  be  performed  or  an 
action  of  ejectment;  and  also  without  prejudice 
to  the  Dublin  Trunk  Connecting  Railway  Co. 
insisting  that  thejr  are  not  bound  to  perform  the 
agreements  in  the  petition  mentioned,  on  the 
grotfad  that  a  good  title  cannot  be  made  to  thetn 
<df  the  said  lands  and  premises,  or  on  any  other 
ground  upon  which  the  said  company  may  rely. 
And  it  is  further  ordered  that  said  company  do 
abide  their  own  costs  of  appearing  on  this  mat- 
ter; and  the  Court  doth  declare  Robert  Fowler, 
Esq.  entitled  to  his  costs  of  appearing  on  this 
motion  out  of  the  trust  property  in  the  cause  of 
Gardner  v.  BUsrtngt&i.  Aud  it  is  further  or- 
dered that  the  receiver  in  said  cause  do  pay  said 
♦costs  when  taxed  and  ascertained,  and  have  cre- 
dit for  same. 


frdtirt  ol  Crimitrat ftppeaU 

lUfeoftft  by  William  Wo6ffl4ck,  Btq.  BarrUOr^t-ia*. 

Tab  Queen  v.  Fanning. — November  18, 1866;  April 
17,  Hay  3,  1866. 

[ftfeFoufe  LtaftoV,  C.J.,  MofcAHAk,  CJ.,  Fitter,  C.TB. ; 
Kaotfii,  tyfeettik,  ChfttsrcAK,  trttatRkus,  and 
(HeIa&a*,  JJ. ;  and  Hughes,  FrtatoteAXD,  iito 
DeaSv,  fcfe.j 

Bigamy— Validity  of  second  marriage—Representa-* 


tions  of  prisoner— Statutes  19  G.  II.,  c  13  (lr.)f 
24  #25  Vk.  c  100,  s.  57. 

JFV,  u  Protestant,  was  legally  married.  Wtile  his 
wife  was  still  living  he  was  married  by  a  Roman 
Catholic  clergyman  to  a  Roman  Cathode  woman. 
At  the  time  of  the  second  marriage  he  represented 
himself  to  the  woman  and  the  officiating  clergyman 
as  a  Roman  Catholic.  He  was  indicted  for  bi- 
gamy. The  above  fads  were  proved,  and  also  that 
F.  was  a  professing  Protestant  within  twelve  montKs 
prior  to  the  time  qfthe  second  marriage.  The  jury 
convicted  him.  Held  (dissentientlbus — Monsban, 
CJ.,  Pigot,  C.B.,  Keogh,  J.,  and  0'flagan,  J.)— 
that  the  conviction  was  wrong  and  should  be  re- 
versed. 

This  was  a  case  reserved  by  Keogh,  J.  The  case 
stated  was  as  follows: — 

The  prisoner  was  indicted  at  the  Commission  held 
in  and  for  the  County  of  the  City  of  Dublin,  on  the 
25th  of  October  last,  fbr  that  he,  on  the  4th  day  of 
October,  in  the  year  of  our  Lord  1858,  at  Sfc.  Peter's 
Parish  Church,  in  the  County  of  the  City  of  Dublin; 
did  marry  one  Mary  Stewart,  spinster,  and  her  the 
said  Mary  then  and  there  had  for  his  Wife;  and  thai 
the  said  Ifcouras  Fanning  afterwards,  and  whilst  ha 
was  so  married  to  the  said  Mary  aforesaid,  to  wit,  eft 
the  23rd  day  of  April,  In  the  year  of  our  Lord  1865, 
at  ftoe  Roman  Catholic  Church  in  Westiand-row,  in, 
the  County  of  the  City  of  Dublin  aforesaid,  feloniously 
and  unlawfully  did  marry  and  take  to  wife  on* 
Catherine  Rrieu,  and  to  her,  the  said  Catherine  Brie*, 
was  then  and  there  married,  the  eaid  Mary,  his  for* 
mer  wife,  being  then  alive;  against  peace  and  statute. 

Prisoner  pleaded  not  guilty,  and  waa  defended  by 
Mr.  Curron. 

First  witness,  Abraham  Stewart,  deposed— That 
he  was  a  witness  to  the  marriage  in  St.  Petert 
Church,  Aungier  street,  in  the  City  of  Dublin,  on  the 
4th  of  October,  1858,  of  Mary  Anne  Stewart  and  the 
prisoner;  they  were  married  by  the  Rev.  Mr. 
M'Sorley,  a  clergyman  of  the  Established  Church; 
'he  believed  Fanning  to  be  a  Protestant;  he  repre- 
sented himself  to  be  a  Protestant;  Mary  Anne  Stewart 
waa  and  is  a  Protestant,  and  is  still  alive;  she  is  here 
in  Court  at  present. 

Second  witness,  Catherine  Brien,  proved— She 
,knowsthe  prisoner  twelve  mdoths  last  Sunday;  on 
the  23rd  of  last  April  he  Waa  married  to  her  hi 
Westland-row  Chapel;  he  told  me  he  was  a  Roirian 
Catholic;  frotn  the  time  she  knew  him  he  professea\ 
hiniaelf  to  be  a  Roman  Catholic;  they  were  called 
three  times  in  the  Roman  Catholic  Church;  she  lived 
with  hlni  after  the  marriage,  believing  him  te  have 
bedn  a  single  man  previously  to  the  marriage. 

On  crossexairiinatioa, and  in  reply  to  the  question, 
did  he  ever  tell  you  he  was  a  Roman  Catholic?  Oh 
yes,  several  times,  both  before  and  after  the  marriage; 
he  never  told  toe  he  he'd  a  wife  and  children  before; 
didn't  know  that  till  the  time  he  was  arrested;  the 
prisoner  lived  in  Dondy brook,  and  before  wo  wetf 
married  he  used  to  eosue  and  see  me  at  Memo* 
Market;  be  nefcer  stayed  ail  night  before  we  weal 
married;  he  wont  to  chapel  with  me  the  bight  before 
we  were  married,  and  the  day  we  were  married;  it  ia 
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usual  for  Roman  Catholics  to  go  to  the  chapel  the 
day  before  they  are  married. 

And  in  reply  to  the  question  when  the  clergyman 
asked  him,  was  he  a  Catholic?  didn't  yon  say  he 
was  an  ignorant  Catholic,  and  knew  nothing  at  all  ? 
•he  repied,  No;  when  the  clergyman  asked  him  was 
he  a  Catholic,  he  answered  and  said  he  was. 

This  closed  the  case  for  the  Crown. 

First  witness  for  the  prisoner,  James  Fanning, 
j>roved — He  is  the  prisoner's  father,  and  a  Protestant; 
the  prisoner  is  a  Protestant;  was  baptized  and  reared 
4t  Protestant;  never  in  his  life  knew  him  to  be  a  pro- 
cessing Roman  Catholic;  he  has  come  to  church  with 
"witness;  and  on  cross-examination  be  proved  he  had 
*  son  who  went  with  the  prisoner  to  chnrch  within 
the  last  twelve  months;  and  last  Christmas  morning 
witness  went  with  him  to  the  Protestant  chnrch  at 
8immons'-court;  and  that  on  other  occasions  within 
twelve  months  witness  had  seen  him  go  into  the  Pro- 
testant chnrch. 

Second  witness,  Thomas  Scantlin,  proved — Since 
he  knew  the  prisoner  he  believed  him  to  be  a  Pro* 
testant;  I  know  him  abont  eleven  or  twelve  years; 
never  saw  him  go  to  church ;  by  his  expressions  knows 
his  religion;  by  expressions  to  witness  believed  him 
to  be  a  Protestant;  abont  six,  or  eight,  or  ten  months 
ago,  he  told  me  he  was  a  Protestant  in  ordinary  con- 
versation. 

Third  witness,  Thomas  Goff — Knows  the  prisoner 
aince  he  was  born;  he  is  a  Protestant;  witness  is  a 
Protestant;  was  with  him  in  chnrch  very  often;  is 
unable  to  say  whether  Jie  was  in  chnrch  with  him 
these  six  months,  bnt  witness  has  been  in  chnrch  with 
him  within  the  last  twelve  months. 

Afr.  Curran,  on  behalf  of  the  prisoner,  submitted 
that  it  had  been  proved  the  prisoner  was  a  Protestant, 
or  professed  to  be  a  Protestant,  within  twelve  months 
before  the  second  marriage,  and  that  under  the  Act  of 
Parliament  the  second  marriage  was  void. 

The  Conrt  called  for  the  production,  as  a  witness, 
of  the  clergyman  who  performed  the  second  marriage 
ceremony. 

The  Rev.  Mr.  Barry,  Roman  Catholic  clergyman, 
thereupon  proved  that  he  is  one  of  the  clergymen  of 
Westland-row  Chapel,  and  married  Thomas  Fanning 
and  Catherine  Brien  on  the  23rd  of  April  last;  can 
identify  Catherine  Brien,  but  cannot  swear  to  the  pri- 
soner; and  in  reply  to  the  question — Are  yon  able  to 
state  whether  yon  asked  him  whether  he  was  a  Roman 
Catholic?  witness  replied,  he  presented  himself  as 
a  Catholic  and  therefore  I  asked  him  no  questions 
touching  his  religion ;  he  came  in  the  ordinary  coarse 
to  be  married ;  the  banns  were  taken  down,  and  the 
names  published  in  the  usual  way. 

At  whose  request  were  the  names  published,  or  the 
banns  taken  down?  At  the  request  of  the  parties 
themselves.  The  banns  were  taken  down  by  the  Rev. 
Mr.  Meyler.  I  asked  the  man  no  questions  as  far  as 
2  remember. 

And  thereupon  the  Rev.  Robert  Meyler  proved — I 
sim  one  of  the  clergymen  of  Westland-row  Chapel. 
(Banns  produced] ;  I  took  down  that  document  at 
She  request  of  the  parties  themselves,  Fanning  and 
Brien;  1  could  not  identity  either  the  man  or  the 
-woman.      Are  you  able  to  state  whether  the  parties 


from  whom  you  took  down  the  matter  that  compose* 
that  document  stated  anything  about  religion?  I  am 
sure  they  did  not ;  they  came  in  the  ordinary  way  as- 
Catholics;  as  a  matter  of  course,  I  took  them  to  be- 
Catholics,  and  I  asked  no  questions  of  tbem ;  bat  I 
am  sure  I  asked  the  man  was  he  married  before,  and 
that  he  said  he  was  not. 

And,  at  the  request  of  the  jury,  Catherine  Brieir 
was  re  called,  and  in  reply  to  the  question — Did  the 
prisoner  tell  yon  how  long  he  was  a  Catholic  before 
he  was  married?  replied,  he  always  told  me  he  was  a 
Roman  Catholic  from  the  first  hour  we  were  acquainted  r 
I  asked  him  what  religion  he  was;  he  said  he  was  a 
Roman  Catholic;  I  never  knew  he  was  a  Protestant. 

I  charged  the  jury,  and  in  reply  to  questions  of 
mine,  the  jnry  stated  that  the  prisoner  was  a  profess- 
ing Protestant  within  twelve  months  prior  to  the  time 
of  the  second  marriage;  and  further,  that  they  be- 
lieved the  prisoner  had  held  himself  out  to  the  clergy- 
man who  married  him  as  a  Roman  Catholic,  and  that 
he  had  stated  to  the  womau  that  he  was  a  Roman 
Catholic. 

And  I  thereupon  told  the  jury,  that  if  they  believed 
the  prisoner  had  been  a  second  time  married,  his  first 
wife  being  still  alive,  as  proved  in  evidence,  they 
ought  to  convict  him;  and  the  jury  found  the  pri- 
soner guilty. 

I  sentenced  him  to  five  years'  penal  servitude. 

I  submit,  for  the  consideration  of  the  Court  of 
Criminal  Appeal,  the  legality  of  that  conviction. 

William  Keogh. 

Moltoy,  for  the  prisoner. — There  is  no  authority  for 
the  conviction  in  this  case.  If  the  first  marriage, 
and  not  the  second,  had  been  celebrated  as  the  second 
was  here  the  case  would,  beyond  all  doubt,  be  clear 
in  favour  of  the  prisoner. — The  Queen  v.  Chadwick 
(2  Cox  C.C.  319);  Bruce  v.  Burke  (2  Ad.  471).  I 
submit  that  to  constitute  the  crime  of  bigamy  the  se- 
cond marriage  must  possess  all  the  requisites  of  a 
valid  one,  except  the  ability  of  a  party  to  contract  it 
by  having  a  former  wife  or  husband  alive.  Tho- 
words  "shall  marry,"  in  24  &  25  Vic.  c.  100,  s.  57, 
must  have  the  same  meaning  as  the  words  "  being^ 
married  "  in  the  earlier  part  of  the  section.  Here  the 
second  marriage  was  absolutely  nnll  and  void.  Mar- 
riages between  Roman  Catholics  and  Protestants  were 
forbidden  by  statutes  3  Wm.  3,  c.  3;  2  Aune,  c.  5; 
8  Anne,  c.  3;  12  G.  1,  c.  3;  9  6.  2,  c.  11.  St.  19 
G.  2,  c.  19,  makes  marriages  between  Protestants 
and  Catholics,  celebrated  by  a  Catholic  priest,  abso- 
lutely null  and  void  to  all  intents  and  purposes.  Sta- 
tute 23  G.  2,  c.  10,  removed  any  doubt  as  to  the 
priest  celebrating  such  a  marriage  being  guilty  of  fe- 
lony. Statute  32  G.  3,  c.  21,  and  33  G.  3,  c.  21, 
removed  the  prohibition  against  marriages  between 
Protestants  and  Catholics,  bnt  left  standing  the  law 
as  to  such  marriages  being  celebrated  by  Catholic 
priests.  The  second  marriage  in  this  case  is  exactly 
in  the  same  position  as  if  it  had  been  celebrated  by  a 
mere  layman.  The  penalties  against  the  priest  were 
removed  by  3  &  4  W.  4,  c.  102,  bnt  the  marriage 
remains  invalid.  See  also  7  &  8  Vic.  c.  81.  Or- 
giWs  case  (9  C  &  P.  80)  will  be  cited  to  show  that 
the  prisoner  was  estopped  by  his  representations;  bnt. 
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*ha*,  case  has  been  doubted  in  Darcys  minora  (11  Ir. 
<3.  L.  R.  298)  and  Thelwcdl  v.  Teiverton  (14  Ir.  C. 
L.  R  188).  Hanky's  case  (Carrington's  Or.  Law, 
1*59)  is  open  to  the  same  observation.  The  latter 
case  has  been  observed  npon  also  in  Flaherty's  case 
(2  0.  &  K.  782).  Brawn's  case  (1  0.  &  K.  144)  is 
a  strong  authority  for  the  Crown ;  bnt  there,  at  all 
events,  the  clergyman  had  the  power  of  celebrating 
the  marriage,  although  under  5  &  6  Wm.  4,  c.  54, 
the  marriage  itself  was  void  as  the  parties  were  within 
the  forbidden  degrees.  In  The  Queen  v.  Millis  (10 
CI.  &  Fin.  p.  689)  Tindal,  J.,  expressly  says  that  the 
second  marriage,  to  constitute  bigamy,  must,  on  the 
plain  construction  of  the  Act  then  in  force,  which 
was  in  the  same  terms  as  statute  24  &  25  Vic.  c 
100,  a.  57,  mean  a  marriage  of  the  same  kind  and 
obligation  as  the  first.  In  Burt  v.  Burt  (2  Sw.  & 
Tr.  88),  which  was  a  petition  for  divorce  on  the 
ground  of  bigamy,  the  Court  held  that  to  prove  bi- 
gamy there  should  be  proof  of  such  a  ceremony  as  but 
for  the  former  marriage  would  have  constituted  a  va- 
lid marriage.  There  are  several  cases  in  which  it  was 
considered  material  to  inquire  as  to  the  validity  of  the 
second  marriage.  The  King  v.  Wilson  cited  in  Ha- 
milton  Smythe's  report  of  The  Queen  v.  Millis  (p. 
211);  The  King  v.  Robinson  (ib.);  Drake's  case  (1 
Lew.  C.  C.  25);  Graham's  case  (2  Lew.  C.  C.  97); 
The  Queen  v.  Povey  (i  Dearsl.  C.  C.  32). 

J.  E.  Walshe,  Q.  C,  Barry,  Q.  C,  and  Heron, 
<J.  C,  for  the  Crown. — The  word  "  marry  "  in  the 
second  member  of  the  57th  section  of  24  &  25  Vict. 
c.  100  cannot  possibly  mean  a  good,  valid,  and  bind- 
ing marriage.  The  marriage  is  always  null  to  all  in- 
tents and  purposes  by  the  existence  of  the  first.' 
What,  then,  does  it  mean  ?  The  true  meaning  of  it 
is  given  by  Lord  Denman  in  The  Queen  v.  Brawn, 
where  he  says  that  the  prisoner's  offence  "  consisted 
In  going  through  a  ceremony  of  marriage  and  appear- 
ing to  contract  that  which  was  a  legal  and  binding 
union  at  a  time  when  she  knew  she  had  a  husband 
living.'9  In  that  case  the  second  marriage  was  null 
and  void,  yet  Lord  Denman*  held  the  conviction  good. 
In  The  King  v.  Penson  (5  C.  &  P.  412)  the  banns  of 
the  second  marriage  had  been  published  in  a  false 
name,  and  the  marriage  was,  under  Lord  Hardwicke's 
Act,  null  and  void.  Gurney,  B.  says — ••  That  ap- 
plies only  to  the  first  marriage.  The  parties  cannot 
avoid  the  consequences  of  their  offence  by  contracting 
concertedly  an  invalid  marriage."  Neither  of  these 
-cases  has  ever  been  doubted;  and  they  are  both — 
especially  The  Queen  v.  Brawn — direct  authorities 
on  the  present  case.  OrgiWs  case  shows  the  impor- 
tance to  be  given  to  the  prisoner's  representations. 
The  statute  23  G.  2,  c.  10,  is  a  legislative  declara- 
tion that  though  a  marriage  contracted  under  the  cir- 
cumstances of  the  second  marriage  in  this  case  is  null 
and  void  as  a  marriage,  yet  it  is  good  for  the  purpose 
of  making  the  priest  who  celebrates  it  punishable.  In 
the  same  way  it  may  be  good  to  constitute  the  felony 
of  bigamy.  Brawn's  case  is  cited  as  law  in  all  the 
text  books.  See  especially  Russell  on  Crimes,  vol.  I. 
p.  307,  last  edition.  As  to  Burt  v.  Burt,  that  was 
*  decision  on  the  English  Divorce  Act,  and  has  no- 
thing to  do  with  the  criminal  law.  In  The  King  v. 
Edwards  (Ros.  &  Ry.  C.  C.  283)  it  was  held  on  a 


trial  for  bigamy,  that  if  the  prisoner  wrote  down  the 
names  in  a  publication  of  banns,  he  is  precluded 
thereby  from  saying  that  the  woman  was  not  known 
by  the  name  he  delivered  in.  Therj  is  a  curious  dis- 
cussion on  the  law  of  bigamy  in  the  Duchess  of  King- 
ston's case  (20  St.  Tr.) 
Molloy  replied. 

Cur.  adv.  vult. 

May  3— O'Hagan,  J.  stated  the  facts  of  the  case 
and  proceeded: — The  question  in  the  case  arises  sub- 
stantially upon  the  construction  to  be  given  to  the 
provisions  of  the  statute  24  &  25  Vict,  c  100,  s.  57, 
in  connexion  with  the  facts  which  appeared  in  evi- 
dence. They  seem  to  have  made  it  plain  that  the 
prisoner,  who  was  a  Protestant,  was  legally  married 
to  Mary  Stewart,  and  that  subsequently  he  went  through 
the  ceremony  of  marriage  with  Catherine  Brien,  who 
was  a  Roman  Catholic.  That  marriage  was  solem- 
nized by  a  Catholic  priest;  the  prisoner  professed 
himself  to  be  a  Catholic,  fhe  ceremony  had  all  the 
incidents  of  a  valid  marriage,  and  would  have  been  a 
binding  marriage  but  for  the  fact  of  the  prisoner  being 
a  Protestant.  Therefore  the  marriage  was  rendered 
by  the  Act  of  G.  2  null  and  void.  And  it  was  con- 
tended that  because  it  was  a  nullity  the  prisoner  com- 
mitted no  legal  offence  when  going  through  the  form 
of  marriage  and  perpetrating  the  fraud  which  he  did. 
The  charge  against  the  prisoner  is  properly  that  of 
polygamy,  not  bigamy.  Bigamy  properly  is  where  a 
man  either  marries  a  widow,  or  after  the  death  of  his 
first  wife  marries  a  second  time;  and  the  aim  of  the 
statutes  with  which  we  have  to  deal  is  to  prevent 
anyone  entering  into  a  second  marriage  while  the  first 
wife  is  living.  Originally  this  was  only  an  offence  of 
ecclesiastical  cognizance;  and  it  was  only  the  statute 
10  Chas.  1,  sess.  2,  c.  21  (Ir.)  that  made  it  cognis- 
able by  the  civil  tribunals.  The  provisions  of  that 
Act  continued  with  little  alteration  down  to  the  sta- 
tute under  which  the  indictment  before  us  was  framed. 
All  the  Acts  for  purposes  of  construction  may  be  read 
together.  The  Act  of  Charles  L  is  entitled  "  An 
Act  for  the  restraining  of  all  persons  from  marriage 
until  their  former  wives  and  former  husbands  be  dead." 
It  recites  that  "  Forasmuch  as  divers  evil  disposed 
persons,  being  married,  run  out  of  other  of  his  Ma- 
jesty's realms  or  dominions  into  this  realm  of  Ireland, 
or  out  of  one  county  into  another,  within  the  said 
realm  of  Ireland,  or  into  places  where  they  are  not 
known,  and  there  become  to  be  married,  having  ano- 
ther husband  or  wife  living,  to  the  great  dishouour  of 
God  and  utter  undoing  of  honest  men's  children  and 
others;"  and  then  the  enactment  is — ••  that  if  any 
person  or  persons,  being  married,  or  which  hereafter 
shall  marry,  do  at  any  time  after  the  end  of  the  ses- 
sion of  this  present  Parliament  marry  any  person  or 
persons,  the  former  husband  or  wife  being  alive,  then 
every  such  offence  shall  be  felony."  The  offence  as 
stated  both  in  the  10  Car.  1,  and  24  &  25  Vict  c. 
100,  s.  57,  is  that  of  a  person  who,  being  married, 
shall  marry  any  other  person,  the  former  husband  or 
wife  being  alive.  Upon  these  words  and  upon  the  re- 
cital and  the  terms  of  the  original  Act  of  Charles  L 
arises  the  controversy  before  us.  On  the  one  side  it 
is  contended  that  the  second  marriage  being  void 
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there  can  be  no  conviction.  On  the.  other  haifi  it,  is, 
skid  that  it  having  all  the  outer  character  of  a  religions 
ceremony,  and  being  avoided  only  by  the  fact  which 
-was  concealed  by  one  of  the  parties,  it  is  a  crime.  All 
the  authorities  are  comparatively  of  recent  date.  Two 
of  them  at  least  are  certainly  in  point;  and  if  they. 
pot  a  true  construction  on  the  statute  the  conviction 
cannot  be  sustained.  In  Rex  v.  Penson  (5  C.  &  P. 
412)  the  prisoner  was  indicted  for  bigamy.  It  ap- 
peared that  the  prisoner  in  1828  had  married  Anne 
Wooton,  and  during  her  lifetime — to  1832- — he  mar- 
ried Eljza  Brown  by  the  name  of  Eliaa  Thick.  The 
second  wife  swore  that  she  had  never  gone  by,  or  been 
known  by,  the  name  of  Thick ;  and  she  had  assumed 
it  when  the  banns  were  published  that  her  neighbours 
might  not  know  that  she  was  the  person  intended. 
For  the  prisoner  it  was  contended  that  upon  this  evi- 
dence the  indictment  could  not  be  supported.  In  or- 
der to  constitute  the  offence  of  bigamy  the  second 
marriage,  it  was  said,  should  possess  all  the  requisites 
for  a  valid  one,  except  the  ability  of  the  party  to  con- 
tract it  by  having  a  former  wife  or  husband  living. 
To  constitute  a  valid  marriage  it  was  necessary  that 
the  parties  should  be  married  in  their  right  names,  or 
by  such  as  they  were  commonly  known  by ;  and  that 
was  not  so  here,  as  the  second  wife  had  stated  that 
she  had  never  passed  by  the  name  in  which  she  was 
married.  This  marriage  therefore,  it  was  contended, 
if  as  void  ab  initio;  and  there  being  then  no  valid 
marriage,  the  offence  of  bigamy  had  not  been  com- 
mitted. Gurney,  B.  however,  who  tried  tho  case, 
overruled  this  argument,  sayiug — "  That  applies  only 
to  the  first  marriage;  and  I  am  of  opinion  that  par- 
ties cannot  be  allowed  to  evade  the  puuishment  for 
*n  offence  by  contracting  a  concertedly  invalid  mar- 
riage." That  case  appears  to  me  uudistinguishable 
from  the  present.  There*  as  here,  the  second  marriage 
was  null  and  void;  and  the  argument  used  here  by 
the  prisoner's  counsel,  and  the  construction  of  the  sta- 
tutes contended  for  by  him,  were  pressed  on  the  Court. 
The  decision,  quantum  vakat  is  strictly  in  point.  So 
is  the  case  of  Retina  v.  Brawn.  Jane  Brawn,  a 
married  woman,  iu  the  lifetime  of  her  husbaud,  mar- 
ried Thomas  Webb,  a  widower,  who  had  been  the  hus- 
band of  Jane  Brawn's  deceased  sister.  They  were 
indicted  for  bigamy ;  and  it  was  argued  that  as  the 
marriage  of  a  woman  with  tho  widower  of  her  de- 
ceased sister  was  null  and  void  by  Statute  5  &  6  W. 
4,  c.  54,  s.  2,  tho  crime  of  bigamy  had  not  been  com- 
mitted. Lord  Den  man  however,  held  otherwise,  aud 
said:  "  I  am  of  opinion  that  the  validity  of  the  secoud 
iparriage  does  not  affect  the  question.  It  is  tho  ap 
pearing  to  contract  a  secoud  marriage,  aud  the  going 
through  the  ceremony,  which  constitutes  the  crime  of 
bigamy,  otherwise  it  could  never  exist  in  the  ordinary 
cases,  as  a  previous  marriage  always  renders  null  aud 
void  a  marriage  that  is  celebrated  afterwards  by  cither 
oi  the  parties  duriug  the  lifetime  of  the  other.  Whe- 
ther, therefore,  the  marriage  of  tho  two  prisouers  was 
<>r  was  not  in  itself  prohibited,  and  therefore  null  aud 
Void,  does  not  signify:  for  the  woman,  having  a  hus- 
band then  alive,  has  committed  the  crime  of  bigamy 
by  doing  all  that  in  her  lay  by  entering  into  marriage 
Tjith  another  man."  This  ajso,  quantutn  uritat,  is  an 
express  authority.    Tl^ero,  as  here,  the  second  mar- 


riage was  null  and  Ypid ;  and  if,  notwithstanding  thaj 
conviction  was  rigbJ^  it  i&  impossible  to  say  that  tha> 
conviction  here  ought  to  be  reversed*  As  bordering* 
upon  the  same  point,  I  may  also  refer  to  Rex  ?.  4#*r- 
$on  (R.  &  R.,  C  C,  109 J,  and  Rex  v.  Edwards  (fy 
&  R.,  C.  C,  283).  The  substantial  question  is-~ 
were  the  cases  of  Bex  v.  Penson  and  of  Rex  v.  Brawn^ 
rightly  decided?  After  moch  consideration,  and  not, 
without  serious  doubt,  I  have  come  to  the  conclusion, 
that  those  decisions  should  be  sustained.  They  are^ 
it  is  true,  the  decisions  of  single  judges,  delivered  on 
circuit,  and  not  decisive  on  this  court  of  appeal;  but  t 
see  reason,  to  hold  that  they  are  justified  by  estab- 
lished, rules  of  construction  as  applied  to  the  bigamy, 
statutes  and  a  due  regard  to  public  policy.  First, 
though  they  are  the  decisions  of  single  judges,  those; 
judges  were  men  of  great  ability  and  of  large  expe- 
rience,. Secondly,  the  decisions  were  made  in  the; 
only  cases  in  which  tho  question  before  us  seems  to 
have  been  distinctly  raised.  There  are  other  cases, 
but  I  have  not  discovered  that  any  of  them  strictly 
bears  on  the  question.  Thirdly,  the  rule  in  Penson7* 
case  was  made  thirty- four  years  ago,  the  rule  in  the 
other  case  twenty-three  years  ago;  and  I  do  not  find 
that  they  have  ever  been  called  iu  question,  wbile  X, 
do  find  that  in  the  last  edition  of  Russell  pn  Crime** 
the  judgment  of  Lord  Denman  in  Brawn's  case  i^f- 
adopted  in  its  entirety,  without  doubt,  as  giving  the; 
true  construction  to  the  Acts  which  we  are  discussing* 
Of  course,  there  is  nothing  conclusive  in  this,  but  i% 
is  an  indication  of  the  opiuion  of  the.  profession.  For 
these  reasons  it  seems  to  me  that  the  decisions  are 
clothed  with  more  authority  and  entitled  to  more  re- 
spect than  decisions  made  on  circuit  often  are;  but 
still,  if  they  have  construed  the  statute  wrongly,  w* 
are  not  to  be  bound  by  them.  But  were  they  wrongly 
decided?  What  meaning  are  we  to  ascribe  to  tho 
words  of  the  statute  25. &  26  Vic  c.  100,  s,  57? 
Are  we  at  liberty  to  give  the  same  words  in  the  two 
parts  of  the  section  different  meanings?  The  first 
words,  "being  married,9'  must  mean  a  real  legal 
marriage.  Must  the  second  words,  "  shall  marry," 
be  so  likewise,  and  mean  the  same  thing?  It  is  im- 
possible, for  the  second  marriage  was  always  null  and 
void  to  all  intents.  Now,  I  think  the  construction 
derived  from  the  inherent  invalidity  of  the  second 
marriage  is  right.  But  I  do  not  see  why  we  should 
be  bound  in  every  case  to  attach  to  words  the  meaning 
which  they  first  have  always  with  the  manifest  result 
of  giving  impunity  to  a  crime.  The  word  "  marry  " 
iu  the  second  part  of  the  section  must  in  ordinary 
case*  bo  held  to  import  not  a  real  but  a  pretended 
marriage.  Why  should  it  not  be  held  also  in  other 
cases  to  apply  to  a  ceremony  having  all  the  outward 
marks  of  validity,  but  void  from  some  other  reason 
than  the  existence  of  the  first  marriage.  We  must 
have  regard  to  the  statute  of  10  Gar.  I.  From  what 
marriage  was  the  restraint  to  be?  Not  from  a  real 
or  legal  marriage,  because  this  was  impossible;  it 
must  have  been  from  a  pretended  marriage — a  mar- 
riage w»ti  the  form  of  reality,  but  without  the  substance, 
— a  delusion  and  a  sham.  And  when  the  statute  says, 
'-  become  to  be  married,"  it  does  not  contemplate  thaf 
the  parties, do  so  in  reality,  bat  that  they  go  through  tlve, 
form,     ltf  seems  to  me,  therefore}  that  the  construe- 
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4ion  of  the  Crown  U  not  unreasonable;  and  then,! 
when  we  consider  the  aim  and  object  of  the  statutes,  j 
4he  argument  for  the  Grown  is  greatly  aided.  Sir 
Samuel  Romilly  in  the  passage  cited  in  the  note  to 
the  Duchess  of  Kingston's  case  (20  St.  Tr.  862),  de- 
scribes the  crime  of  bigamy  as  "  that  of  a  fraudulent 
and  most  aggravated  seduction,  effected  nnder  colour 
of  law,  with  all  the  solemnities  of  religion,  and  under 
such  circumstances  that  no  prudence  or  caution  could 
guard  against  it."  Now,  I  repeat,  we  may  look  to 
the  title  and  preamble  of  the  statute  to  get  at  its  true 
construction;  and  it  appears  to  me  that  the  offence 
here  effected  under  the  colour  of  law,  and  with  all  the 
solemnities  of  religion,  was  not  less  to  the  dishonour 
of  God  and  utter  undoing  of  innocence  than  if  the  Act 
of  George  2  had  never  existed,  and  the  marriage  had 
been  void  only  from  the  existence  of  the  previous  one. 
The  case  is  plainly  within  the  mischief  intended  to  be 
provided  against.  It  would  be  a  grave  reproach  to  our  law 
if  for  so  many  generations  it  had  left  such  a  wrong  with- 
out punishment ;  and  1  confess  I  revolt  from  such  a  con- 
struction as  would  enable  a  scoundrel  to  indulge  his  cupi- 
dity and  lust  by  possessing  himself  of  the  person  and 
fortune  of  a  woman  if  he  shall  only  take  the  precaution 
of  declaring  himself  a  Protestant  within  twelve  months, 
sod  this  not  pqblicly,  but  secretly.  But  on  the  view 
presented  by  the  prisoner  he  may  avoid  the  penalties 
if  to  the  fraud  and  treachery  of  every  bigamy  he  adds 
the  accumulated  baseness  of  professing  as  falsely  and 
clandestinely  a  form  of  faith  different  from  that  which 
he  really  holds.  Of  course  we  have  to  deal  with  the 
law  as  it  stands;  but  I  confess  it  is  to  my  own  mind 
satisfactory  that  I  am  able  to  avoid  a  construction 
which  would  lead  to  such  lamentable  results.  A 
number  of  cases  were  cited  for  the  prisoner,  but  it 
does  not  seem  to  me  that  by  any  of  them  the  cases  I 
have  referred  to  were  overruled.  The  judgment  of 
Tindal,  G.J.  in  The  Queen  v.  MUUs  has  been  referred 
4o;  but  there  the  judges  having  come  to  the  conclu- 
sion that  the  first  marriage  was  null  and  void,  of 
course  they  were  bound  to  hold  that  the  offence  of  bi- 
gamy had  not  been  committed.  That  was  the  matter 
decided;  and  though  Tindal,  G.J.  goes  on  to  say  that 
the  words  "  being  married  "  in  the  first  clause,  and 
the  words  "  marry  any  other  person  "  in  the  second, 
must  of  necessity  point  at  and  denote  marriage  of  the 
same  kind  and  obligation,  that  was  without  fore- 
seeing such  a  case  as  this;  of  a  marriage  apparently 
good,  but  rendered  invalid  by  a  statute.  The  opinion, 
though  entitled  to  all  respect,  is  not  decisive  on  a 
question  which  was  not  present  to  the  mind  of  the 
judge  at  the  time;  and  it  decides  only  that  a  mar- 
xiage  per  verba  de  presenti  conld  not  subject  a  person 
to  capital  punishment.  I  do  not  think  that  contra- 
venes the  opinion  of  Lord  Denman,  who  was  present 
m  At  this  judgment — the  very  year  after  the  decision  in 
*  The  Queen  v.  Brawn.  The  concluding  passage  of 
lord  Denman's  judgment  in  I  he  Queen  v.  Millie  is 
worthy  of  attention,  as  showing  that  he  still  enter- 
tained the  same  opinion.  He  says—'4  If  the  first 
marriage  is  good  for  any  purpose  it  is  good  for  the 
purpose  of  rendering  him  who  commits  the  vicious 
and  cruel  act  of  deserting  one  wife  and  deceiving  ano- 
ther woman  by  the  pretence  of  marriage  a  criminal 
in  the  eye  of  the  law.    The  offender  takes  his  chance 


whether  his  first  contract  will  be  held  a  marriage,  and 
whether  his  second  marriage  will  be  held  a  crime; 
and  not  more  ignorant  of  the  consequences  than  many 
of  the  offenders,  he  must  abide  by  them."  Lord 
Denman  evidently  considered  that  the  guilt  in  the  eye 
of  the  law  was  the  deluding  a  woman  by  pretence  of 
a  marriage.  Two  other  cases  were  cited  from  the  re- 
port of  The  Queen  v.  Millis  in  the  Queen's  Bench  in 
Ireland,  and  many  of  a  similar  kind  will  be  found 
which  show  that  the  judges  have  ordinarily  required 
proof  of  the  validity  of  both  ceremonies  of  marriage. 
And  it  was  right,  because  the  pretence  of  marriage 
must  be  the  pretence  of  a  valid  marriage  though  it 
may  be  legally  void.  And  such  a  marriage  must  be 
proved  or  there  is  no  criminalty.  Inquiry  must  be 
made  as  to  the  character  of  the  second  ceremony,  for 
every  contract  cannot  be  considered  as  making  the 
contract  of  husband  and  wife.  In  none  of  these  cases, 
however,  was  there  any  mooting  of  the  question  of  a 
ceremony  like  this.  The  same  observation  applies  to 
the  case  of  The  King  v.  Povty  (1  Dearsl.  G.  C.  32), 
and  Burt  v.  Burt  In  neither  of  these  was  there  any 
question  discussed  like  that  before  us.  In  Burt  v. 
Burt  the  Court  said — "  There  must  be  proof  of  such 
a  ceremony  as  but  for  the  former  marriage  would  have 
constituted  a  valid  marriage."  Such  it  generally  is; 
but  the  judges  had  no  occasion  to  consider  what  would 
be  the  effect  of  snch  a  second  marriage  of  as  much 
apparent  validity  as  the  former,  but  invalid  for  a  dif- 
ferent reason  than  the  existence  of  the  former  one.  In 
all  the  English  and  Irish  cases  cited  for  the  prisoner  it 
merely  appears  that  some  proof  was  required  of  the  vali- 
dity of  the  ceremony  according  to  the  local  law.  Rat  in 
none  was  there  any  consideration  of  the  incompetency  of 
the  party  celebrating  the  second  marriage  as  bearing 
upon  the  bigamy  statutes.  I  have  not  referred  to  the 
case  of  The  Queen  v.  Orgill  (9  C.  &  P.),  because  it  is, 
I  think,  distinguishable  from  the  case  before  us.  There 
the  prisoner,  at  the  time  of  the  second  marriage, 
stated  he  was  a  Catholic;  and  Alderson,  B.  said— 
"  If  the  prisoner  at  the  time  of  his  marriage  held  him- 
self out  to  be  a  Roman  Catholic,  I  am  decidedly  of 
opinion  that  he  cannot  now  set  up  his  protestation  as 
a  defence  to  the  charge."  That  has  been  disapproved' 
of  in  Darcys,  minors,  and  in  ThelwaU  v.  Yelverton. 
I  concur  with  those  authorities.  I  do  not  think  that 
the  doctrine  of  estoppel  can  be  applied  against  a  pri- 
soner in  such  a  case.  I  observe  that  in  Yelverton  v. 
Yelverton,  in  the  House  of  Lords,  Lord  Wonsleydale 
doubts  The  Queen  v.  Orgill;  and  I  do  not  rest  my 
judgment  on  it  I  rest  my  judgment  on  the  reasons 
given  by  Baron  Gurney  and  Lord  Denman;  on  the 
authority  of  those  cases;  on  the  construction  of  the 
statutes;  on  the  impossibility  of  carrying  to  its  conse- 
quences the  argument  of  the  prisoner:  on  the  meaning 
of  the  words  "  married "  and  "  shall  marry."  My 
opinion  is,  that  the  conviction  was  legal  and  should 
be  sustained. 

Dbasy,  B — I  have  come  to  a  different  conclusion 
from  my  brother  O'Hagan.  The  question  is  whether 
this  conviction  of  the  prisoner  can  be  sustained,  and  I 
think  it  cannot.  The  fact  of  the  first  marriage  is  not 
disputed.  The  second  marriage  was  celebrated  by  a 
Catholic  priest,  and  the  prisoner  was  a  professing 
Protestant.    By  the  19  G.  2,  c  13,  it  was  enacted 
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*4  that  every  marriage  that  shall  be  celebrated  after 
the  1st  day  of  May,  1746,  between  a  papist  and  any 
person  who  hath  been  or  hath  professed  him  or  her- 
self to  be  a  Protestant  at  any  time  between  twelve 
months  before  sach  celebration  of  marriage,  or  be- 
tween  two   Protestants,  if  celebrated  by  a  popish 
priest,  shall  be  and  is  hereby  declared  absolutely  nnii 
and  void  to  all  intents  and  purposes,  without   any 
process,  judgment,  or  sentence  of  law  whatsoever." 
In  any  civil  or  criminal  Court  the  second  marriage 
has  none  of  the  qnalities  of  a  marriage.      The  issue 
woule  be  illegitimate  even  if  the  first  marriage  had 
never  existed.     It  cannot  be  regarded  as  a  marriage 
within  the  stat.  25  &  26  Vict.  c.   100,  s.  57.      The 
words  of  that  are — "  Whosoever  being  married,  shall 
marry  any  other  person  during  the  life  of  the  former 
husband  or  wife,  whether  the  second  marriage  shall 
have  taken  place  in  England   or  Ireland,  shall  be 
guilty  of  felony  "—the  same  as  the  10  Gar.  1.     The 
meaning  of  the  words  "  being  married  ''  in  the  first 
part  of  the  section  is  not  disputed ;  and  the  question 
is  as  to  the  meaning  of  the  words  "shall  marry"  in  the 
second  part.   What  was  the  object  of  the  Act  ?  Was  it 
not  to  pnnish  the  entrapping  of  innocent  persons  into  a 
marriage  which  they  had  reason  to  believe  valid ;  but 
the  reason  for  making  that  a  criminal  offence  does 
not  apply  to  the  performing  of  a  ceremony  which  the 
parties  must  be  presumed  to  have  known  was  void. 
Independently  of  authority,  I  ehould  come  to  the  con- 
clusion that  the  ceremony  relied  upon  by  the  Crown 
cannot  be  considered  by  a  criminal  Court  otherwise 
'  than  as  it  should  be  considered  by  a  civil  Court.  Two 
cases  have  been  cited,  namely,  The  Queen  v.  Penson 
and  The  Queen  v.  Brawn,  and  in  each  of  them  the 
ceremony  of  marriage,  which  was  null  and  void,  was 
held  sufficient  to   constitute  the  crime  of  bigamy. 
These,  however,  were  both  decisions  made  on  circuit 
by  single  judges.     But  there  are  other  cases  in  which 
the  validity  of  the  second  marriage  was  held  impor- 
tant.    Thus  in  Drake's  case  (1   Lew.  C.  C.  25)  it 
was  proved  by  a  person  who  was  present  at  the  pri- 
soner's second  marriage,  that  the  woman  was  married 
to  him  by  the  name  of  Hannah  Wilkinson,  the  name 
laid  in  the  indictment ;  but  there  was  no  other  proof 
that  the  woman  in  question  was  in  fact  Hannah 
Wilkinson.      Parke,  J.,  held  the  proof  to  be  insuffi- 
cient, and  directed  an  acquittal.      The  learned  judge 
subsequently  expressed  his  decided  opinion  that  he 
was  right,  and  added,  that  to  make  the  evidence  suffi- 
cient, there  should  have  been  proof  "  that  he  was  then 
-    and  there  married  to  a  certain  woman,  by  the  name 
of  and  who  called  herself  Hannah  Wilkinson,  because 
'   the  indictment  undertakes  that  Hannah  Wilkinson 
was  the  person ;  whereas,  in  fact,  there  was  no  proof 
that  such  was  her  name,  or  that  she  had  ever  before 
gone  by  that  name ;  and  if  the  banns  had  been  pub- 
lished in  a  name  whieh  was  not  her  own,  and  which 
she  had  never  gone  by,  the  marriage  would  be  inva- 
lid/9 So  that  that  eminent  judge  was  of  opinion  that  the 
invalidity  of  the  second  marriage  was  to  be  considered 
as  a  defence.     Again,  in   Graham's  case  (2  Lew.  C. 
O.  97)  the  prisoner  was  indicted  for  having  married  a 
second  wife  at  Gretna  Green,  in  Scotland,  his  first 
wife  being  still  alive.   The  first  marriage  was  proved, 
and  that  the  woman  whom  he  had  married. was  still 


living.    The  innkeeper  and  his  wire  proved  that  pa* 
of  the  marriage  ceremony  was  read  out  of  the  Book 
of  Common  Prayer,  and  that  the  parties,  when  they 
came,  were  sober  enough  for  the  business  they  had 
in  hand.     Co-habitation  was  also  proved.     A  Scotch 
writer  to  the  Signet  was  also  called,  who  gave  evi- 
dence that  according  to  the  law  of  Scotland  the  aft- 
sent  of  both  parties  must  be  distinctly  and  clearly 
proved  in  order  to  render  the  contract  a  valid  one, 
and  Alderson,  B.,  being  of  opinion  on  the  whole  evi- 
dence that  the  assent  of  the  second  wife  was  not 
"  distinctly  and  clearly  proved,"  directed  the  jnry  to 
find  the  prisoner  not  guilty.     So  that  be  must  have 
been  of  opinion  that  the  intrinsic  validity  of  the  se- 
cond marriage  was  essential  to  constitute  the  crime. 
Again,  in  Reg.  v.  Povey  the  second  marriage  was  in. 
Scotland,  and  the  Court  of  Criminal  Appeal  held  that 
some  one  conversant  with  the  law  of  Scotland  should 
have  been  called  to  prove  that  according  to  that  law 
what  took  place  in  Scotland  constituted  a  valid  mar- 
riage, and  there  not  being  such  evidence,  the  prisoner 
was  acquitted.      Burl  v.  Burt  is  an  authority  to  the 
same  effect.     The  Act  establishing  the  Divorce  Court 
makes  bigamy  one  of  the  grounds  for  dissolution  of 
marriage,  and  it  defines  it  as  "  marrying  a  second  hus- 
band or  wife  in  the  life  of  the  former."     In  that  case- 
bigamy  was  one  of  the  grounds  on  which  a  divorce 
was  sought.      Proof  was  given  that  the  respondent 
went  through  a  ceremony  of  marriage  in  Australia— 
that  many  persons  married  there  according  to  that 
form,  and  lived  together  as  husband  and  wife,  and 
a  certificate  of  marriage  was  offered  in  evidence,  but 
there  was  no  proof  of  the  Australian  law.    The  Court 
held  this  insufficient,  and  said  that  there  should  be 
proof  of  such  a  ceremony  as  but  for  the  previous 
marriage  would  have  constituted  a  valid  marriage* 
and  that  in  the  absence  of  formal  proof  of  the  law  of 
Australia,  they  could  not  consider  the  bigamy  proved.. 
That  case  cannot  be  distinguished  from  the  present 
one,  for  the  definition  of  bigamy  on  which  that  case 
was  decided  is  the  same  as  that  in  the  Act  on  which 
the  prisoner  here  has  been  convicted.     Then  we  have 
the  authority  of  Tindai,  C.  J.  in  The  Queen  r.  Mills, 
where  he  thus  expresses  himself,  after  answering  the 
question  as  to  the  validity  of  the  first  marriage:— 
M  Independently  altogether  of  the  answer  we  have 
given  to  that  abstract  question,  and  admitting  for  the 
sake  of  argument  that  the  law  had  held  a  contract 
per  verba  de  pramnti  to  be  a  marriage,  yet,  looking 
to  the  statute  upon  which  this  indictment  is  framed, 
we  should  have  thought,  upon  the  just  interpretation 
of  the  words  of  that  statute,  the  offence  of  bigamy 
could  not  be  made  out  by  evidence  of  such  a  marriage 
as  this.      The  words  are — "Jf  any  person,  being 
married,  shall  marry  any  other  person  during  the  lifo 
of  the  first  husband  or  wife  " — words  which  are  al- 
most the  very  same  as  those  in  the  original  statute  of 
James  I.    Now,  the  words  "  being  married,"  in  the 
first  clause,  and  the  words  "  marry  any  other  per- 
son," in  the  second,  mast  of  necessity  point  at  and 
denote  marriage  of  the  same  kind  and  obligation.** 
These  expressions  indicate  plainly  that  that  eminent 
judge  did  not  consider  that  a  marriage  ceremony  or 
contract  which  was  of  no  obligation,  bat  absolutely 
null  and  void  to  all  intents  and  purposed,  would  .bo 
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efficient  to  constitute  the  crime  of  bigamy;  and  the 
-words  of  the  Act  which  he  referred  to  are  identical 
with  those  of  the  Act  under  which  the  present  indict- 
ment is  framed.     These  authorities,  I  think,  ontweigh 
those  cited  for  the  Grown,  and  fortify  the  opinion 
which  independently  of  authority  I  would  have  formed 
upon  the  words  of  the  two  Acts,  19  G.  2,  c  13  (Ir.) 
and  24  &  25  Vict*  c.  100,  namely,  that  a  marriage 
which  is  expressly  made  nnli  and  void  by  the  former 
-does  not  constitute  the  crime  of  bigamy  within  the 
meaning  of  the  latter.     There  is  another  ground  re- 
lied upon  by  the  Grown  to  sustain  this  con  viction,namely, 
that  the  prisoner  having  on  the  occasion  represented 
himself  to  the  priest  who  married  him  and  to  the  woman 
whom  he  married  as  a  Roman  Catholic,  he  is  estopped 
from  setting  np  the  fact  of  his  Protestantism,  and  in 
support  of  that  view  Edwards's  case  and  Reg  v. 
OrgUl  have  been  relied  upon.    In  the  former  case  the 
prisoner  was  indicted  for  marrying  Anna  Timson 
in  the  lifetime  of  his  first  wife,  and  the  evidence  was 
that  on  the  occasion  of  the  second  marriage  he  signed 
the  note  for  the  publication  of  the  banns  and  the  re- 
gister of  the  marriage,  and  that  on  both  the  woman 
was  named  Anna  Timson.      Her  father  proved  that 
his  daughter's  name  was  Susannah,  and  that  he  never 
knew  her  to  be  called  Anna  till  the  act  of  the  mar- 
riage to  the  prisoner  by  that  name.  The  prisoner  was 
•convicted,  but  the  Common  Serjeant  doubted  whether 
the  evidence  proved  the  indictment  as  to  the  second 
marriage  to  Anna  Timson,  and  whether  the  indict- 
ment should  not  have  charged  that  the  prisoner  was 
married  to  Susannah  Timson  by  the  name  of  Anna 
Timson,  and  upon  this  he  reserved  the  ease.    Ten 
judges  held  that  the  prisoner  having  signed  the  note, 
for  the  publication  of  the  banns  of  himself  and  Anna 
Timson,  and  having  signed  the  register  of  his  mar- 
riage with  her  by  that  name,  he  should  not  be  per- 
mitted to  defend  himself  on  the  ground  that  he  did  not 
marry  Anna  Timson,  though  each  might  not  -be  her 
name.    They  were  right      The  interpretation  I  put 
on  their  decision  is  that  the  acts  of  the  prisoner 
furnished  evidence  as  against  him  that  the  time  of  the 
marriage  the  woman  was  called  or  known  by  the 
name  of  Anna,  and  that  would  sustain  the  conviction, 
although  according  to  the  evidence  of  her  father  her 
right  name  was  Susannah.     If  that  be  so,  it  is  no 
authority  for  the  proposition  that  the  prisoner  here, 
by  reason  of  having  represented  himself  as  a  Roman 
Gatholic  on  the  occasion  of  his  second  marriage,  is 
precluded  from  relying  on  the  fact  founded  by  the 
jury  in  answer  to  a  question  to  them  by  the  judge 
without  objection  on  the  part  of  the  Grown,  that  he 
had  within  twelve  months  before  the  marriage  pro- 
fessed himself  a  Protestant     Reg.  v.  Orgill  is  more 
like  the  present  case.      There  the  second  marriage 
was  by  a  Roman  Gatholic  priest  in  Ireland,  and  the 
prisoner  represented  himself  to  the  priest  who  married 
him  to  be  a  Roman  Gatholic.      Alderson,  B.,  who 
tried  the  case  said — "  If  at  the  time  of  the  second 
marriage  the  prisoner  declared  himself  to  be  a  Reman 
Gatholic,  it  is  a  good  marriage  as  against  him.     The 
law  on  this  subject  was  much  considered  by  the 
Privy  Council  in  Swift  v.  Swift.     If  the  prisoner  at 
the  time  of  the  marriage  held  himself  out  to  be  a 
Roman  Gathotie,  I  am  decidedly  of  opinion  that  be 


cannot  now  set  up  his  protestation  as  a  defence  to  this 
charge."  In  that  case  there  was  no  counsel  for  the 
prisoner.  The.  attention  of  the  learned  judge  was 
not  directed  to  the  stat  19  G.  2,  c.  13  (Ir.)  which 
makes  a  profession  of  Protestantism  within  twelve 
months  absolutely  annul  the  marriage,  and  no  evi- 
dence of  the  prisoner  ever  having  been  a  Protestant 
was  offered.  The  only  evidence  was  that  he  was 
married  by  a  Roman  Catholic  priest,  to  whom  he 
said  that  he  was  a  Roman  Catholic  The  observation 
of  the  learned  judge  that  the  prisoners  could  not  set 
up  his  Protestantism  as  a  defence  was  entirely  extra- 
judicial. But  that  observation  is  opposed  by  the  de- 
cision of  O'Grady,  0.  B.  in  Rex  v.  Hartley  reported 
in  the  note  to  Reg.  v.  Orgill,  in  which  he  left  the 
question  to  the  jury,  and  it  was  disapproved  of  by 
Monahan,  G.  J.  in  giving  the  judgment  of  the  Court 
of  Common  Pleas  in  Darcys,  minors*  and  by  Christian, 
J.  in  the  judgment  in  Thelwall  v.  Yelverton.  I  can- 
not therefore  consider  that  dictum  of  Alderson,  B.,  as 
an  authority  to  be  followed,  even  if  it  had  any  appli- 
cation to  a  case  like  this,  where  evidence  of  the  pri- 
soner's Protestantism  was  given,  and  a  question  as 
to  it  left  to  the  jury  without  objection,  and  found  in 
his  favour.  The  statement  of  the  prisoner  at  the 
time  of  his  marriage  that  he  was  a  Roman  Catholic 
is,  no  doubt,  evidence  against  him,  but  whatever 
might  be  its  effect  in  a  civil  proceeding  in  the  Eccle- 
siastical Court  between  him  and  his  wife,  I  do  not 
see  it  can  be  considered  in  a  Criminal  Court  as  pre- 
cluding him  from  proving  that  he  was*  a  professing 
Protestant  within  twelve  months,  in  order  to  relieve 
himself  from  a  criminal  charge.  I  concu  r  with  O'Ha- 
gan,  J.  as  to  the  dangerous  and  mischievous  conse- 
quences of  this  state  of  the  law.  But  that  is  for  the 
Legislature;  we  have  only  to  declare  the  law,  and  in 
my  opinion  the  law  is  clear  that  the  second  marriage 
being  null  and  void  by  the  statute,  it  does  not  consti- 
tute the  crime  of  bigamy.  Therefore,  whatever  may 
be  the  consequences,  I  am  bound  to  hold  that  the 
conviction  here  cannot  be  sustained,  and  that  the 
prisoner  ought  to  be  discharged. 

FrrzGRBALD,  J. — It  is  with  reluctance  that  I  have 
brought  my  mind  to  concur  with  Deasy,  B.,  and  the 
reasons  given  by  him  form  mine.  O'Hagan,  J.,  has 
stated  that  his  mind  would  revolt  from  coming  to  a 
conclusion  such  as  Deasy,  B.  has  announced,  and  I 
am  not  {surprised,  and  I  should  rather  say  that  the 
state  of  the  marriage  law  and  of  the  criminal  law, 
which  coerces  us  to  come  to  such  a  conclusion,  and 
which  enables  a  malefactor  to  commit  a  gross  outrage 
with  impnnity,  is  discreditable,  but  the  law  is  clear. 

Hughes,  B.  concurred  with  Deasy,  B.,  and  for  the 
reasons  given  by  him. 

Fitzgerald,  B. — In  this  case  the  prisoner  was  in- 
dicted for  bigamy  under  st  24  &  25  Vict,  c  100,  a* 
57*  The  first  marriage  was  solemnised  in  Peter'* 
Church,  Dublin,  in  1658;  the  second  marriage  wai 
celebrated  at  the  Roman  Gatholic  Church,  Westland- 
row,  Dublin,  by  a  Roman  Gatholic  clergyman,  ia 
1865.  By  the  Irish  statute,  19  Geo.  2,  cap.  13, 
a.  h  ^  Is  enacted  that  "every  marriage  that  shall  Wj 
celebrated  between  a  papist  and  any  person  who  hath 
been  Or  bath  professed  him  or  herself  to  be  a  Pro- 
taut  at  any  time  Within  twelve  months  before  inch 
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celebration  of  marriage,  or  between  two  Protestants, 
if  celebrated  by  a  popish  priest,  shall  be  and  is  hereby 
declared  absolutely  nail  and  void  to  all  intents  and  pur- 
poses, without  any  process,  judgment,  or  sentence  of 
law  whatsoever.1'     The  jury  found  that  the  prisoner 
was  a  professing  Protestant  within  twelve  mouths  prior 
to  the  time  of  the  second  marriage,  but  they  also 
found  that  the  the  prisoner  had  held  himself  out  to 
the  clergyman  wha  married  him,  and  that  he  had 
stated  to  the  woman  that  he  was  a  Roman  Catholic. 
By  direction  of  the  learned  judge  he  was  found  guilty, 
and  he  was  sentenced  to  five  years'  penal  servitude. 
On  the  part  of  the  prisoner  it  is  alleged  that  this 
sentence  cannot  be  sustained,  because  the  fact  of  pro- 
fessing Protestantism  within  twelve  months  before  the 
second  marriage,  rendered  the  second  marriage  a  nul- 
lity, the  consequence  of  which  is  said  to  be  that  the 
prisoner  was  not  married  a  second  time  within  the 
meaning  of  the  statute  under  which  he  wasconvicted. 
There  can  be  no  doubt  that  the  fact  that  the  prisoner 
was  a  professed  Protestant  within  twelve  months  be- 
fore the  second  marriage  would  of  itself  be  sufficient 
to  avoid  that  marriage  absolutely,  and  there  can  be 
no  doubt  that  the  fact  was  established ;  if  the  actual 
truth  of  that  fact  was  a  material  inquiry  the  jury  have 
found  it.     The  conviction  has  been  supported  on  two 
ground*— first,  that  the  question  of  the  absolute  inva- 
lidity of  the  second  marriage,  in  a  case  in   which  a 
ceremony  apparently  complete  of  celebration  of  mar- 
riage has  been  proved,  is  immaterial,  inasmuch  as 
every  6uch  second  marriage  must  necessarily  be  inva- 
lid ;  and  as  authorities  for  this  position  Rex  v.  Pen- 
son  and  Regina  v.  Brawn  were  cited ;  and  secondly, 
that  the  prisoner's  representations,  as  found  by  the 
jury,  precluded  him  from  relying  on  the  fact  which 
would  have  avoided  this  second  marriage ;  and  for  this 
Regina  v.  Orgill  and  other  cases  were  referred  to.  The 
former  position,  it  was  admitted,  would  apply  only  to  the 
case  of  the  second  marriage  in  a  charge  of  bigamy; 
the  latter  appears  to  apply  as  well  to  the  case  of  the 
first  marriage.     The  former  position  raises  a  question 
on  the  construction  of  the  statutes  under  which  the 
prisoner  was  convicted;  the  latter  raises  a  question  on 
the  law  of  evidence  as  applied  to  criminal  cases.  The 
words  of  the  statute  24  &  25  Vict.  c.  100,  s,  57, 
are— "  Whosoever  being  married   shall  marry  any 
other  person  during  the  life  of  the  former  husband  or 
wife,  whether  the  second  marriage  shall  have  taken 
place  in  England  or  Ireland,  or  elsewhere,  shall  be 
gnilty  of  felony."     The  question  is  as  to  the  meaning 
of  the  words   "shall  marry."      Both  sides   agree 
that  the  words  "  being  married  "  mean  a  marriage 
de  facto,  and  are  not  satisfied  by  a  marriage  null  and 
void,  however  perfectly  celebrated  as  to  ceremony :  the 
prisoner  contends   that   the  words  "shall  marry" 
must  be  construed  in  the  same  way,  and  mean  a  mar- 
riage de  facto,  which,  considered  by  itself,  would  not 
be  null  and  void.     For  the  Grown  it  is  contended 
that  as  a  person  being  married  cannot  contract  a  va- 
lid marriage,  the  words  "  shall  marry  "  cannot  mean 
a  valid  marriage — the  words  must  be  understood  as 
of  form,  and  not  as  of  substance.     By  the  common 
law,  bigamy,  or,  as  it  is  more  properly  called,  poly- 
gamy, does  not  appear  to  have  been  an  offence  cogni- 
sable iu  the  temporal  Courts.    In  this  country  it  was 


first  made  a  felony  by  st.  10  Gar,  1,  seat.  2,  c.  21, 
corresponding  with  the  English  Act,  1  James  1,  c. 
1 1.  But  from  the  earliest  period  polygamy  was  for- 
bidden in  both  countries,  and  a  second  marriage  con- 
tracted in  the  life  of  the  former  husband  or  wife  was 
absolutely  null  and  void.  What  is  forbidden  in  any 
case  can  only  be  rightly  understood  by  considering 
what  the  state  of  things  would  have  been  if  the  mat- 
ter had  not  been  forbidden.  Polygamy  is  the  having 
at  least  two  lawful  wives  or  two  lawful  husbands* 
and  when  bigamy  iu  the  case  of  a  husband  is  forbid- 
den, what  is  forbidden  is  the  having  two  lawful  wives. 
If  polygamy  were  allowed  polygamy  would  not  exist 
in  the  case  of  two  marriages,  unless  both  marriages 
were  valid  according  to  the  law  af  the  country  allow- 
ing polygamy.  In  the  case  of  a  husband,  if  one  mar- 
riage were  valid  and  the  other  void,  the  case  would 
be  one  of  wife  and  concubine,  not  of  two  wives.  Now,, 
when  polygamy  is  forbidden,  the  thing  forbidden  is 
not  the  having  of  a  wife  and  concubine,  bnt  the  hav- 
ing of  two  wives,  which  therefore  must  mean  the 
having  of  what  would  be  two  lawful  wives  if 
polygamy  were  not  forbidden.  In  forbidding  poly- 
gamy, the  law  cannot  be  understood  as  forbidding  a 
second  void  marriage,  but  as  itself  introducing  a  cause 
of  invalidity  which  would  not  have  existed  but  for 
that  law.  The  law  would  be  wholly  unnecessary  in 
the  case  of  a  second  marriage,  which  was  snch  in 
form  only,  but  which  independently  of  the  law  was  a 
nullity.  But  this,  though  a  most  important  consider- 
ation, is  not  necessarily  decisive  on  the  construction 
of  a  statute  which  makes  a  second  marriage  criminal 
in  a  country  where  polygamy  was  before  forbidden. 
It  is  a  most  important  consideration,  because  if  the 
object  of  the  Legislature  in  the  criminal  statute  was 
only  to  make  criminal  that  polygamy  which  the  ante- 
cedent law  forbad,  then  the  words  by  which  the  statute- 
described  the  second  marriage  not  only  may,  but 
must,  mean  a  marriage  which  would  have  been  valid 
if  polygamy  had  not  been  forbidden  It  is  not  necessarily 
decisive,  because  in  a  country  in  which  polygamy  is 
forbidden,  the  Legislature  may  deem  it  expedient  to 
make  criminal  not  only  what  is  polygamy  in  its  strict- 
est sense,  but  also  that  which  has  an  appearance  of, 
or  is  an  approach  to  it.  But  it  clearly  shows,  as  it 
seoma  to  me,  that  the  mere  fact  that  the  second  mar- 
riage would  by  the  antecedent  law  be  void  as  such, 
would  not  provent  our  construing  the  second  marriage- 
described  in  the  statute  as  marriage  which  would  have 
been  valid  but  for  the  antecedent  law.  It  shew  s  on 
the  contrary  that  in  the  absence  of  any  evidence  of 
the  legislator's  intention  to  do  more  than  make  that 
thing  criminal  which  had  been  antecedently  forbidden, 
this  would  be  the  natural  construction  of  the  criminal 
statute.  This  will  be  found  to  affect  directly  the 
reason  of  tho  decision  in  the  case  of  Regina  v.  Brawn. 
To  me  the  language  of  the  statute  seems  with  great 
care  adapted  to  the  case  of  polygamy  in  its  strictest 
sense:  the  case,  that  is,  of  two  marriages,  each  of 
which  considered  by  itself,  and  without  reference  to 
the  other,  must  be  a  valid  marriage.  The  very  same 
words  "  being  married,"  "  shall  marry,"  are  used  to 
denote  each  marriage;  the  act  which  constitutes  the 
felony  is  called  "  the  second  marriage,"  and  the  rela- 
tion arising  from  the  first  marriage  is  referred  to  asv 
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that  of  ••  former  husband  or  wife,"  exactly  a*  it  would 
be  on  the  supposition  thai  both  marriages  were  in  all 
respects  valid.     Surely,  if  the  Legislature  had  a  far* 
tber  intention,  some  words  woald  have  been  used  to 
indicate  such  aa  intention ;  the  words  "  apparent  mar- 
riage," "eefemony  of  marriage,"  or  some  such  language 
woold  have  been  employed,  frm  which  it  could  be  sa- 
tisfactorily collected  what  essentials  of  marriage  the 
act  which  is  made  felony  might  want  other  than  that 
whigh  is  necessarily  im  plied  in  the  antecedent  law, 
which  forbad  and  avoided  it  as  a  second  marriage. 
Up  to  this  moment  I  have  heard  no  satisfactory  state- 
ment of  what  are  the  qualities  of  marriage  wbich  the 
second  marriage  may  want.    I  know  that  it  mast  be 
a  void  marriage  by  reason  of  the  former  marriage; 
that  is  a  necessary  implication  from  the  antecedent 
law;  bnt  what  else  it  may  want — for  a  marriage  in  some 
sense  it  mast  be — I  can  gather  neither  directly  nor  by 
necessary  implication  from  the  statute.      Now,  consi- 
dering that  the  second  marriage  is  the  act  made  fe- 
lony, I  am,  I  confess,  forced  to  conclude  that  the  se- 
cond marriage  must  have  all  the  elements  of  a  valid 
marriage,  except  that  which  is  necessarily  excluded, 
that  is  to  say,  the  capacity  to  contract  arising  from 
freedom  from  a  prior  subsisting  marriage.      Section 
57  of  at.  24  &  25  Vict.,  c.  100,  gives  no  assistance 
by  any  recital.     The  statute  however,  it  mast  be  re- 
membered, is  a  consolidation  Act.     The  same  obser- 
vation applies  to  the  previous  statutes,  10  G.  4,  c. 
24,  s.  26,  relating  to  Ireland  and  9  G.  4,  c  31,  a.  22, 
relating  to   England.      Considering  this,  and   how 
closely  the  language  of  the  original  statutes  which 
made  bigamy  felony  has  been  followed  in  those  Acts, 
it  does  not  seem  to  me  amiss  to  refer  to  the  recitals  of 
the  mischief  aimed  at  in  the  original  statues.    The 
Irish  statute  was  passed  thirty  years  after  the  Eng- 
lish Act,  1  Jas.  1,  c.  11,  The  recitals  in  both  are  sub- 
afemtially  the  same,  bat  as  that  in  the  English  Act  is 
somewhat  shorter,  I  take  it.     It  says,  u  Forasmuch 
as  divers  evil  disposed  persons,  being  married,  runout 
of  one  county  into  into  another,  or  into  other  places 
whore  they  are  not  known,  and  there  become  to  be 
married,  having  another  husband  or  wife  living,  to 
the  great  dishonour  of  God,  and  otter  undoing  of  di- 
vers honest  men's  children  and  others.      The  evil 
contemplated  is  evil  arising  from  a  second  marriage; 
the  dishonour  of  God  plainly  points  to  that  polygamy 
which  is  forbidden  by  the  law  of  his  Church,  and  al- 
though, no  doubt,  unless  the  second  marriage  was 
void,  the  evils  mentioned  would  not  arise,  yet  so  far 
aa  those  evils  arise  from  its  mere  nullity,  they  would 
have  followed  equally  from  any  void  marriage.     Is  it 
not  plain,  then,  that  what  the  Legislature  aimed  at 
was  evil  arising  from  a  marriage  void  only  by  reason 
of  a  former  marriage,  from  a  nullity  which  ignorance 
of  the  former  marriage  might  possibly  prevent  partiea 
from  guarding  against,  and  not  from  any  nullity  which 
must  be  guarded  again;  t  in  the  case  of  every  marriage. 
It  was  observed  by  Mr.  Wallace  iu  his  argument  in 
l%e  Duchess  of  Kingston's  case,  that  history  gives  no 
acconat  of  this  Act,  or  the  occasion  of  passing  it. 
One  might  conjecture  that  the  union  of  the  two 
crowns,  and  the  influx  into  England  of  strangers  from 
a  country  whose  marriage  law  was  so  different  from 
its  own  as  Was  that  of  Scotland,  majr  have  had  some* 


thing  to  do  with  the  matter.    But  however  this  may- 
be, the  exceptions  in  the  statute  aw  not  immaterial 
Remembering  that  a  Court  of  Law  must  bold  every 
marriage  dtjocto  valid,  and  that  it  exclusively  be- 
longed to  the  Court  Christian  to  avo'd  such  as  were 
voidable  only,  it  will  be  found  that  the  exceptions  are 
either  eases  of  polygamy  iu  the  strict  sense,  or  cases  <* 
in  which  the  inquiry  into  the  existence  of  polygamy  in 
that  sense  are  precluded  by  the  sentence  of  a  conipetent 
Court.    The  exceptions  aro  somewhat  different  in  too 
late  statutes,  bat  the  same  observation   applies   to 
tbem.      The  language,  then,  of  the  statute  before  us 
in  describing  the  offence,  is  in  its  most  natural  sense 
applicable  to  polygamy  properly  so  called,  and  the 
excepted  cases  are  cases  of  the  aame  kind.     Unless 
coerced  by  authority,  I  am  unable  to  resist  the  con- 
clusion from  all  this,  that  the  second  marriage,  which 
is  felony,  must  be  the  one  which,  but  for  the  subsist- 
ence of  the  first  would  have  been  a  valid  marriage. 
Each  of  the  decisions  retted  upon  by  the  Crown  is  the 
decision  of  a  single  judge,  and  sitting  here,  I  feel  my- 
self at  liberty  to  consider  the  reasons  on  wbich  they 
rest.     The  first  esse  is  Rts  v.  Penson  (His  Lordship 
stated  the  facts  of  that  ease,  and  the  judgment  of 
Gurney,  8*  and  continued) — I  may  observe  that  Re* 
v.  Inhabitants  of  TibthdJ,  referred  to  in  the  note  to 
Bm  v;  P«*soa,  arose  under  an  act  of  Parliament  re- 
pealed at  the  time  of  the  second  marriage  in  Rex  v. 
Pvuon.      The  Marriage  Act  then  in  force  was  4  G. 
4,  e.  76,  and  under  it  it  was  held  in  Rtv  v.  Inhabitant* 
of  Wroxton(4  B.  &  Ad.  640)  that  in  order  to  invar 
lidate  a  marriage  for  want  of  banns,  it  must  have  been 
contracted  by  both  parties  with  a  knowledge  that  no 
due  publication  of  banes  bad  taken  plaee.      This, 
doubtless,  makes  Qurney,  $.'*  observation  as  to  con- 
cert very  material,  as  it  shows  that  the  marriage  could 
not  have  been  a  valid  one,  and  prevents  any  explana- 
tion of  the  case  on  the  ground  that  it  might  have  been 
valid  consistently  with  the  Act-    The  case,  therefore, 
appears  to  me  to  be  a  decision  fer  the  purpose  for 
which  it  was  cited;  but  it  rests  only  on  the  authority 
of  the  judge,  for  which  no  reason  is  given.    I  venture 
to  think  that  there  must  have  been  some  misappre- 
hension of  the  nature  of  the  crime  by  Gurney,  B.,  if 
by  his  last  observation  he  meant  to  suggest  that  the 
enormity  of  bigamy  it  enhanced  when  the  second 
marriage  is  invalid  to  the  knowledge  of  both  parties 
to  it     I  have  called  attention  to  some  of  the  particu- 
lars of  this  case,  because  in  citing  some  other  cases 
the  counsel  for  the  Crown  did  not  seem  sufficiently  to 
attend  to  this,  that  -where  the  marriage  was  under  4 
G.  4t,  c.  76,  this  undue  publication  of  banns  must,  in 
order  to  avoid  U,  have  been  with  the  knowledge  of 
both  parties,  and  that  even  under  Lord  Hardwicke's 
Act,  supposed  misdescription  might  be  accounted  for, 
and  that  statements  of  the  prisoner  wonld  always  be 
evidence  against  btm  of  the  truth  of  facts  tending  to 
account  for  such  misdescription?    Thus,  that  be  had 
called  a  woman  by  a  particular  name,  woald  be  evi- 
dence agaiust  him  that  she  was  known  bj  that  name. 
The  next  case  ie  Regina  y.  Brawn.     (His  Lordship 
stated  the  facte  of  that  case,  and  the  judgment  of 
Lord  Dtenman,  as  reported  in  Car*  &  Kir.  and  in  1st 
Cox  0.  C.,  stating  that  there:  seemed  to  be  no  sub- 
stantial difference  between  the  two  reports.)    Now,  it 
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ii  perfectly  true  that  unless  the  second  marriage  was 
nail  and  void,  the  crime  of  bigamy  could  not  be  com- 
mitted; bat  the  act  which  is  made  felony  mast  never- 
theless have  some  of  the  elements  of  a  valid  marriage. 
It  is  only  described  in  the  statute  by  the  words  "  shall 
marry,"  and  the  question  is,  what  right  has  the  jndge 
to  exclude  any  element  of  validity,  save  that  which  is 
^excluded  by  the  provision  itself;  ex  vi  terminorum%  the 
second  marriage  most  be  a  sufficient  marriage  to  sa- 
tisfy the  description,  notwithstanding  the  particular 
incapacity  to  contract  arising  from  the  former  sub- 
sisting marriage;  that  element,  therefore,  you  must 
exclude,  but  where  is  the  authority  for  excluding 
any  other?  The  objection  to  the  second  mar- 
riage is  not  merely  that  it  is  void,  and  therefore 
not  a  marriage,  by  reason  of  an  incapacity  other 
than  that  arising  from  the  former  marriage,  which 
incapacity  is  the  only  one  necessarily  excluded  from 
the  marriage  described  as  such  by  the  statute.  I 
think  I  have  already  shown  that  as  a  mere  question 
of  construction  the  words  "shall  marry  "  not  only 
may  mean  a  marriage  valid  but  for  the  existence  of  a 
former  one,  but  that  having  regard  to  the  antecedent 
law,  this  is  their  natural  meaning.  It  appears  to  me 
that  such  expressions  as  "  doing  all  that  in  her  lay," 
*'  appearing  to  contract  a  legal  and  binding  marriage,'1 
are  merely  calculated  to  conceal  the  fallacy  which  un- 
derlies the  argument.  They  assume  that  the  second 
marriage  must  have  some  essentials,  the  want  of  which 
would  prevent  the  act  done  from  being  a  marriage 
within  the  meaning  of  the  statute.  In  their  vague 
generality  they  just  appear  to  allow  some  meaning  to 
the  words  "  shall  marry,"  bat  leave  us  wholly  in  the 
dark  as  to  the  means  of  discovering  from  the  statute 
of  what  the  supposed  essentials  consist.  How  can  we 
discover  from  the  statute  when  a  prisoner  has  "  done 
all  tbat  in  him  lay,"  or  what  are  the  appearances  to 
contracts  legal  and  binding  union?  The  statute 
aays  nothing  of  this.  It  says  "shall  marry;'9  and 
surely  the  only  safe  course  is  to  say  that  that  means 
a  marriage  having  every  element  of  validity  except 
that  which  the  statute  itself  shows  must  be  excluded. 
It  may  at  first  seem  easy  to  say  that  marriage  has  ac- 
cording to  law  two  sorts  of  essentials,  matters  which 
are  by  the  law  of  nature  of  its  essence,  and  matters 
of  ceremony  rendered  essential  only  by  positive  law; 
and  that  if  a  marriage  be  complete  as  to  these  matters 
of  ceremony,  it  will  be  the  second  marriage  required 
by  the  statute;  and  this  would  be  intelligible  if  in 
matters  of  ceremony  are  included  all  essentials  re- 
quired by  positive  law  only.  But,  then,  cadit  quasstio, 
for  the  essential  which  the  second  marriage  in  this 
case  wants  is  one  required  by  positive  law  only.  And 
the  moment  you  come  to  distinguish  between  matters 
of  ceremony  and  matters  not  of  ceremony  in  the  es- 
sentials required  by  positive  law  only,  you  are  at  sea 
again.  'Will  it  be  said  that  matters  of  ceremony  are 
*ucb  as  the  law  makes  essential  with  a  view  to  publi- 
city? It  will  be  hard  to  say,  then,  upon  what  ground 
the  essential  in  the  case  of  Rex  v.  Penson  was  ex- 
cluded; and  even  if  the  matters  of  ceremony  are  still 
iurther  limited  to  such  as  are  required  for  the  purpose 
of  publicity  at  the  very  time  when  consent  ib  given  in 
words,  then  how  are  the  cases  of  Scotch  marriages 
to  be  dealt  with  where  there  are  none  such?   I  might 


perhaps  add  the  cases  of  Roman  Catholic  marriages  in 
this  country,  thongh  indirectly  it  may  be  said  the  pre- 
sence of  a  priest  is  made  essential  by  the  decree  of  the 
Council  of  Trent;  but  can  it  be  said  that  any  appa- 
rent interchange  of  promises  in  Scotland  will  be  a 
sufficient  second  marriage  without  reference  to  the 
law  of  the  country  as  to  whether  it  would  or  wculd 
not  amount  to  a  valid  marriage;  but  in  truth  these 
distinctions  are  merely  arbitrary  and  unwarranted  by 
the  statute.  Even  without  authority  on  the  other 
side,  I  shonld  be  unable  to  acquiesce  in  these  two  de- 
cisions ;  but  I  do  not  think  the  case  is  void  of  autho- 
rity. Previous  to  these  two  decisions  I  find  no  trace 
in  any  text  writer  of  an  opinion  that  the  law  was  as 
there  laid  down.  I  do  not  find  it  stated  in  terms  that 
each  marriage  considered  by  itself  mast  be  a  valid 
marriage;  but  except  in  the  matter  of  the  competency 
of  the  second  wife  as  a  witness,  I  can  find  no  distinc- 
tion made  between  the  proofs  requisite  in  the  case  of 
each  marriage.  Sir  Edward  Coke  was  Attorney-Ge- 
neral when  the  Act  of  James  I.  was  passed.  In  3rd 
Institute,  p.  88,  he  says  on  the  words  "being  mar- 
ried : "  "  This  extendeth  to  a  marriage  de  facto  or 
voidable  by  reason  of  a  pre-contract,  or  of  consangui- 
nity, or  of  affinity,  or  the  like;  for  it  is  a  marriage 
in  judgment  of  law  to  be  avoided,  and  therefore, 
though  neither  marriage  be  dejure,  yet  they  are  within 
the  statute."  This  seems  to  treat  both  marriages  a* 
in  the  same  predicament  as  to  proof.  All  that  he  says 
on  the  other  words,  "  do  at  any  time  marry,"  is  that 
this  second  marriage  is  merely  void,  "and  yet  it 
maketh  the  offender  a  felon.''  This  would  seem  to 
indicate  greater  caution  as  requisite  in  the  proof  of 
the  second  marriage  than  of  the  first ;  and,  indeed, 
though  it  has  been  attempted  to  prove  the  first  mar- 
riage by  cohabitation  and  reputation,  I  am  not  aware 
tbat  it  was  ever  attempted  in  the  case  of  the  second 
marriage.  If  Regina  v.  Brawn  is  law,  it  appears  to 
me  impossible  to  account  for  the  number  of  cases  in 
which  the  validity  of  the  second  marriage  was  dis- 
cussed ;  such  as  Rex  v.  Orgelly  Drake's  case,  Rex  v» 
AUisjn,  Rex  v.  Edwards,  Graham's  case,  Regina  v. 
Povey,  and  others.  Graham's  case  and  Regina  v. 
Povey  indeed  appear  to  be  authorities  on  the  very 
point  In  Regina  v.  Graham  Alderson,  B.  acted  on 
the  evidence  of  the  professional  witness,  and  held  that 
a  necessary  element  of  a  valid  marriage  according  to 
the  law  of  Scotland  had  not  been  proved.  Povejfs 
case  is  another  express  authority.  There  the  second 
marriage  was  in  Scotland.  To  prove  it  a  woman  was 
called  who  proved  that  she  was  present  at  a  ceremony 
performed  in  her  own  private  house  by  a  member  of  a 
congregation,  but  whether  of  the  Kirk  or  not  she  could 
not  say;  that  she  herself  had  been  married  in  the  same 
way,  aud  that  people  in  Scotland  always  married  in 
private  houses;  and  she  also  proved  cohabitation.  It 
was  objected  that  there  was  not  sufficient  evidence  of 
the  validity  of  the  second  marriage  according  to  the 
Scotch  law.  It  was  left  to  the  jury  to  find  the  pri- 
soner guilty  if  from  the  facts  they  would  presume  a 
marriage  valid  according  to  the  Scotch  law.  In  the 
judgment  upon  the  case  reserved  Jervis,  C.J.  says— 
"  The  question  reserved  for  the  consideration  of  the 
Court  is,  whether  the  evidence  given  at  the  trial  was 
sufficient  to  justify  the  finding  of  the  jury,  and  who- 
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ther  some  witnesses  conversant  with  the  law  of  Scot- 
land should  not  have  been  called  by  the  proseentlon 
to  say  whether  the  facts  given  in  evidence  constituted 
a  valid  marriage  according  to  the  law  of  that  country* 
.  .  •  There  may  be  certain  cases  perhaps  in  which  it 
may  not  be  necessary  to  have  a  lawyer  to  give  evi- 
dence; but  the  Court  is  clearly  of  opinion  that  some 
witness  conversant  with  the  Scottish  law  of  marriage 
should  have  been  called  on  the  part  of  the  Crown. 
With  regard  to  the  case  before  u%  what  the  witness 
who  was  called  says— even  supposing  her  a  compe- 
tent witness  in  such  a  matter — does  not  amount  to 
any  proof  of  a  marriage  in  fact"  This  seems  pre- 
cisely in  point ;  and,  on  the  whole,  1  think  that  the 
Crown  have  failed  to  establish  their  first  position,  that 
the  question  of  the  invalidity  of  the  second  marriage 
is  immaterial  TJje  second  position  of  the  Crown  is, 
that  the  representation  made  by  the  prisoner  that  he 
was  a  Roman  Catholic  precluded  him  from  relying  on 
the  fact  which  would  invalidate  the  marriage.  I  think 
it  clear  that  with  one  exception  the  admissions  of 
•  defendant  in  a  criminal  suit  are  evidence  against 
him  in  the  like  manner  as  the  admissions  of  a  defen- 
dant in  a  civil  suit.  The  exception  arises  from  the 
necessity  of  showing  that  the  admission,  when  it 
amounts  to  a  confession  of  guilt,  was  wholly  volun- 
tary. The  ordinary  use  of  admissions  of  a  party  is 
simply  to  establish  the  actual  truth  of  the  fact  which 
is  the  subject  of  the  admission.  When  simply  used 
for  this  purpose  they  are  never  conclusive.  No  doubt, 
however,  in  some  cases  effect  in  the  nature  of  estoppel 
is  sometimes  given  to  admissions  and  representations, 
and  also  to  acts  of  a  party  to  a  suit  amounting  to  ad- 
missions or  representations;  but,  then,  as  in  other 
cases  of  estoppel,  the  admissions,  &c.,  are  not  simply 
as  evidence  of  the  actnal  truth  of  the  facts,  but  as 
rendering  the  actual  truth  of  the  facts  immaterial.  In 
the  present  case  there  can  be  no  doubt  that  the  pri- 
soner's representations  were  evidence  against  him  of 
the  actual  troth  of  the  fact  that  he  was  a  Roman  Ca- 
tholic; but  it  is  plain  that  in  substance  the  use  sought 
to  be  made  of  these  is  to  render  immaterial  the  in- 
quiry, not  the  actual  truth  of  that  fact.  I  am  not 
aware  that  an  effect  of  this  kind  can  ever  be  given  to 
admissions,  &c.  except  upon  questions  arising  between 
the  parties  whose  admissions,  representations,  or  acts 
they  are,  and  some  party  who  has  acted  on  the  faith 
of  them ;  and  this  cannot  be  applied  here  between  the 
Grown  and  the  defendant.  If  Regina  v.  Orgill  de- 
cides the  contrary  I  cannot  concur  with  it;  it  would 
be  applying  to  criminal  cases  a  rule  not  applicable  to 
civil  ones.  But  1  am  not  satisfied  that  Regina  v. 
Org&l  does  decide  the  contrary.  I  apprehend  that 
when  in  an  indictment  for  bigamy  the  prosecutor  shows 
any  fact  which  would  render  either  marriage  void  un- 
less there  were  the  concurrence  of  some  other  fact,  he 
must  proceed  to  give  evidence  of  that  other  fact.  As 
all  Irish  marriages  by  a  Roman  Catholic  priest  are 
Toid  except  between  those  of  persons  of  his  own  reli- 
gion, it  may  be  that  if  the  prosecutor  shows  a  mar- 
riage to  be  solemnized  by  a  Roman  Catholic  priest  he 
must  proceed  to  show  that  the  persons  married  were 
both  Roman  Catholics;  and  if  he  does  not,  an  objec- 
tion on  that  ground  must  succeed.  But  the  prisoner 
would  bo  precluded  from  making  that  objection  if  it 


was  shown  that  he  had  admitted  himself  to  be  a  Ro) 
man  Catholic,  since  that  would  be  evidence  of  the 
fact.  As  far  as  I  see,  that  is  all  that  was  determined 
in  Regina  v.  OrgiUy  and  not  that  the  prisoner  was 
precluded  from  showing  by  substantive  evidence  that 
he  was  a  Protestant.  Upon  the  whole,  I  am  of  opi- 
nion that  the  conviction  should  be  reversed. 

O'Brien,  J. — 1  concur  in  the  opinion  that  the  cutt- 
viction  was  erroneous.  If  the  first  marriage  of  the 
prisoner  had  been  contracted  nnder  circumstances 
similar  to  those  of  the  second,  and  if  a  second  mar- 
riage had  then  been  contracted,  it  is  clear  that  the  se- 
cond marriage  would  not  have  constituted  the  crime 
of  bigamy.  I  concur  .in  the  opinion  that  the  true 
rule  to  be  adopted  is  that  laid  down  by  Tindal,  C.J,, 
in  The  Queen  v.  Millis,  namely — that  the  second  mar- 
riage mnst  be  one  that  but  for  the  first  would  be  valid 
and  legal.  In  the  case  before  us  the  second  marriage  is 
not  of  that  character.  I  also  concur  in  the  regret  ex- 
pressed that  the  state  of  the  law  is  such  as  to  produce 
the  result  of  this  conviction  being  reversed ;  but  being 
of  opinion  that  the  statute  should  receive  this  con  • 
strnction,  I  do  not  feel  myself  at  liberty  to  adopt  a 
different  one  in  order  to  prevent  results  which  would 
more  properly  be  prevented  by  the  Legislature. 

Christian,  J. — I  am  also  of  opinion  that  this  con* 
viction  ought  not  to  be  sustained.  The  case  depends 
upon  one  simple  question,  and  that  is — in  what  sense 
the  verb  "  to  marry  "  is  used  where  it  occurs  in  the 
definition  of  bigamy,  as  given  in  section  57  of  the  24 
&  25  Vic,  c.  100.  That  is  the  question.  It  occurs 
to  me  that  we  have  nothing  to  do  with  the  criticism 
npon  the  difference  between  the  meaning  of  the  words 
11  bigamy  "  and  "  polygamy,"  or  with  what  meaning 
the  term  "  bigamy  "  may  have  borne  at  the  early  pe- 
riod of  our  law.  This  Act  of  Parliament — the  24  & 
25  Vic.  c.  100,  s.  57 — has  defined  the  offence,  and 
has  thought  proper,  correctly  or  incorrectly,  to  call  it 
"  bigamy."  Now,  as  to  the  sense  in  which  the  word 
*•  marry  "  is  made  nse  of  in  the  first  branch  of  the 
definition,  that  is  to  say,  "  whosoever  being  married," 
there  is  no  controversy.  All  are  agreed  that  as  used 
there,  by  the  words  "  being  married  "  nothing  else  is 
meant  than  a  perfect,  complete  legal  solemnization ; 
and  it  is  furthermore  admitted  that  each  expressions 
as  those  attributed  to  Lord  Denman  in  Brawn's  case* 
that  "  the  validity  of  the  second  marriage  does  not  af- 
fect the  question,"  and  **  it  is  the  trying  #to  contract 
a  marriage,  the  going  through  the  ceremony,  that  con- 
stitutes the  crime,"  have  no  application  at  all  to  the 
first  marriage  in  this  case.  Moreover,  it  is  admitted 
by  the  counsel  for  the  Crown  that  if  the  circumstances 
which  affected  the  second  marriage  in  this  case  had 
affected  the  first,  the  first  branch  of  the  definition 
"  being  married  "  would  not  be  fulfilled,  and  that  this 
prosecution  mast  fail.  Therefore  we  start  with  this: 
that  "  being  married  "  in  the  first  branch  of  the  defi- 
nition of  bigamy  means  united  by  a  ceremony  perfect 
in- all  points;  and  the  ceremony  we  are  dealing  with 
hero  admittedly  does  not  answer  that  description. 
Well,  then,  what  is  next  to  be  considered  ?  It  is 
what  does  the  same  word  "  marry,"  used  in  the  next 
branch  of  the  same  sentence,  mean ;  what  is  its  mean- 
ing in  "shall  marry  any  other  person"?  Well, 
prima  facie,  one  would  say  the  word  in  both  branches 
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of  the  sentence  moat  raeew  the  same  tbld;.  JPtoW 
/oofe,  one  wodift  say  that  any  defect  itf  the  ceremowy 
which  would  rocapaiofcat*  it'fromr  ooestittrting  the  state 
of  being  married  Undo*  the  first  branbb'of  fbift  defitti- 
tie*  woosd  equally  prevent  it  ftow  being  a  marriage 
within  the  second.  Thai  teems  to  ate1  tolerably  clear. 
However,  it  it  said  that  that  is  not  so,  and  that  there 
is  a  vital  difference  between  the  meaning  of  the  w6rd 
at  used  in,  the  two  tranches'.  As  I  understand  the 
argument  I  take  it  to  be  this;  By  necessity  the  defl- 
nitioir  6f  the  second  ceremony  must  mean  a  ceremony 
which,  no  matter  how  perfect;  mint  fail  of  effect  It 
ctMBiot  make  the  woman'  a  wife.  It  cannot  constitute 
a  marriage;  atad  the»  it  m  sa»V  that  being  the*  Inhe- 
rently void,  it  foHowe  that  all  nullifying  enaotmenra  of 
whatever  sort  or  kind  tfcey  may  be — whether  as  re- 
gard* the  publication  of  banes  or  the  prohibited  de- 
gree* or  such  an  act  as  we  are  dealing  with  m  the 
present  case— that  all  these  wholly  rose  significance 
aa  applied  to  the  second  ceremony;  that  tftey  are 
mere  brvtum  fidmeK,  because  hi  fact  yon  oannot  nul- 
lify a  nullity.  Now,  that  is  the  argument  if  I  under- 
stand it  at  alL  Welt  I  confess,  to  my  apprehension, 
this  Una  of  seasoning  mite,  if  we  are  at  liberty  to  ap- 
ply a  logical  test  to  a  case  of  the  kind  at  art.  No 
doubt,  the  definition  given  by  the  Statute  involves  in 
it  this:  that  the  existence  of  the  first  will  not  prevent 
the  second  marriage  from  constituting  a  case  of  bi- 
gamy. But  does  that  warrant  yon  in  dispensing  with 
any  other  statutable  or  legal  requirement  to  the  mar- 
riage where  the  language  of  the  Statute  has  made  use 
of  the  word  "  marry  "  involves  them  alt,  and  where 
there  is  not  in  the  second  case  any  more  than  in  the 
first  any  words  in  the  Statute  indicating  that  any  le- 
gal requirement  could  be  dispensed  with?  How  does 
it  follow  that  because  the  Legislature,  from  the  rery 
necessity  of  the  case  in  correcting  crime,  has  dispensed 
with  one  requisite  of  the  validity  of  the  second  mar- 
riage, it  has  therefore  dispensed  with  every  other  le- 
gal requisite  of  marriage,  although  every  one  of  them 
is  pointed  at  and  included  in  the  word  "marry" 
which  is  made  use  of;  and  there  is  not  a  particle, 
either  of  expression  or  implication,  intimating  an  in- 
tention to  dispense  with  any  of  them.  If  you  yield 
to  the  argument  of  the  Grown  in  the  one  instance, 
how  can  yon,  stop  short  of  what  Was  pointed  out  by 
my  brother  Fitzgerald  early  in  the  argument — namely, 
that  yon.  may  strip  oft",  one  by  one,  every  statutable 
requirement,  every  law  by  which  the  State  has  fenced 
round  this  institution  qf  marriage,  till  you  come  down 
to  what  we  may  call  the  primary  element  of  marriage 
— the  bare  consensus;  and  then  the  saying  of  two 
people  who  meet  in  a  room,  "  Let  us  from  this  time 
forward  consider  ourselves  as  husband  and  wife,'1 
will,  if  there  happens  to  be  a  previous  marriage,  con- 
stitute the  guilt  of  bigamy.  I  confess  it  appears  to 
me,  on  the  best  construction  I  am  able  to  give  this  Act 
of  Parliament,  that  the  essence  of  the  crime  it  consti- 
tutes is  this, — the  abusing  of  a  legal  ceremony  of 
marriage,  that  is — the  ceremony  which  the  law  has 
ordained  for  matrimony,  by  using  it  while  a  previous 
use  of  it  is  still  in  force.  I  think  the  crime  consists 
in  the  abuse  of  a  legal  oeremony;  and  therefore  that 
if  the  ceremony  used  be  not  a  legal  one  from  the  want 
of:  any  one  legal  essential,  by  whatever  other  name 


the  efenee  may  be  called  the  crime  of  MgaW,  ii  de- 
fined by  tfcfc  9fatate1,  k  no?  cotiihitted.    VlVea  once 
the  legal  ceremony  is  completed,  if  there  be  notafng 
which  prevents  Aft  legal  ceremony'  from  cohttUotmg 
a  valk!  matrimony  but  the  fact  of  fte  previous4  mar- 
riage; then  in  my  opraion  ft  is  committed;  and  I  can- 
not, rbr  my  part,  understand1  how,  if  the  Legislature 
had  intended  anything  else  than  that,  it  would  h&vft 
used  these  simple  words,  "shall  marry  any  other 
person,*  and  not  have  introduced  such  wordfr  as  my 
brOtkerFitegeraJdadverredto,  a  staff  pretend^  to  marry 
anothW  pferson,"  of  eomet'ntog  to  that  effect,    Tbi 
wonfd  be  my  opinion  upon  tne  construction  of  the  Act 
of  Parliament  itself;  supposing  the  question  was  an. 
entirely  new  one.     But  a  difficulty  is  raised  if  the 
cases,  and  of  course  it  is  incumbent  on  ns  to  be  ex- 
tremely carefal  that  we  do  not  disregard  authoritlea 
by  which  we  ought  to  be  bound,  ft  any  such  there  be* 
and  therefore  I  am  under  tie  necessity  of  saying  a 
few  words  on  the  cases;    Now,  (the  case  nearest  to 
the  present  one,  beyond  air  question,  is  The  Queen  v. 
OrgttL    That, was  decided  on  the  very  statute  we  axe 
dealing  with  here;  if  is  the  case  which  was  relied  on 
by  the  Crown  at  the  trial,  and  it  is  the  case  which 
is-'  absolutely  and  directly  in  porat  with  the  case  now 
before  this  Court  but  for  the  one  circumstance  of  an 
express  finding  of  the  jury  in  this  case  of  the  profes- 
sion of  Protestantism  within  twelve  months.     I  say 
in  point,  because  I  must  say  that  I  cannot  follow  at 
all  the  suggestion  which  was  made,  that  there  is  any 
substantial  difference  between  the  representations  of 
the  prisoner  here  to  the  priest,  and  to  the  woman  and 
those  of  the  prisoner  in  OrgUTs  case.     If  there  be 
anything  clear,  it  is,  in  my  opinion,  that  in  degree  and 
in  kind  the  representations  in  both  cases  are  abso- 
lutely the  same.     Well,  then,  how  is  OrgUTs  case  to 
be  disposed  of?    It  is  to  be  subjected  to  a  review 
which  perhaps  may  be  considered,  having  regard,  to 
the  constitution  of  the  Court,  more  authoritative  than 
any  it  has  yet  been  subjected  to,  and  therefore  it  is 
necessary  that  the  case  should  be  considered.     How, 
then,  if  it  be  in  point,  is  this  case  to  be  met?    In  my 
opinion,  in  the  first  place,  supposing  the  case  to  be 
rightly  ruled  by  Alderson,  B.,  it  is  removed  from  all 
application  to  the  present  case  by  the  express  finding 
we  have  of  the  jury  as  to  the  profession  of  Protest- 
antism by  the  prisoner  twelve  months  before  the  mar- 
riage.    Assume  OrgUTs  case  to  be  rightly  ruled  by 
estoppel,  the  man  was  held  to  be  a  Roman  Catholic 
within  the  twelve  months  before  the  ceremony ;  but 
here  there  is  a  finding  that  the  prisoner  was  a  Pro- 
testant within  the  twelve  months,  by  which  the  Sta- 
tute was  as  completely  violated  as  if  he  never  ceased 
to  be  a  Protestant  at  all     Bat  I  do  not  wish  to  rest 
upon  that.     I  confess  I  cannot  assent  to  OrgUTs  case 
at  all;  and  it  appears  to  me  that  Alderson,  B.,  when 
he  rested  his  decision  in  that  case  on  the  ground  of 
estoppel,  was  not  aware  of  the  nature  of  the  Irish  Act 
he  was  dealing  with,  and  that  probably  with  the  his- 
tory and  the  text  of  that  Act  he  was  unacquainted. 
I  must  say  that  I  adhere,  after  full  consideration,  to 
what  I  incidentally  threw  out  in  the  case  of  ThdwaU, 
v.  Tdverton;  and  I  think  wo  should  be  taking  an  ex* 
tremely  inadequate  view  of  this  Act  of  Parliament  if 
we  regarded  it  in  the  same  light  with  the  other  Acts  of 
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Parliament  winch  the  English  judges  had  to  deal  wifh 
fa  Bfawris  case  and  th'6  other  case*  referred  to,— 
Am  6f  Parliament  merely  regulating  What'  t  may 
etU  marriage  procedurt  in  relation  to  banns,  prohibi- 
tory degree^  and  matters  of  that  description:  *  When 
wi  are  pressed  by  an  authority  ubbh  Which  it  if  said 
this  Statute  is  to  be  dealt  with  In  rifetynce  to  the 
tertooal  estoppel  of  an  in&viddsl,  I  think  it  is  incum- 
font  oi  o£  to  look  a  little  into  the  origin  and  policy 
of  the  Statute.'   Well,  what  was  it  in  its  origin?    At 
the  lime  it  was  passed  it  was  part  of  a  great  political 
•Ode  enacted  for  the  purpose  of  carrying  out  a  greei 
State  policy  of  the  period;  and  although  that  policy 
ha*  been  condemned,  and  although  that  code  itself  has 
been  Wiped  out  6f  odr  law,  ftl  the  Legislature  has 
thought  proper  when  repealing  that  Code— for  what 
purpose  I  know  not,  whether  wisely  or  unwisely  it  is 
no  province  Of  mine  tb  consider-— deliberately  to  re: 
tain  this  Act  of  Parliament.  '  Well,  I  am  of  opinion 
that,  sitting  here  as  we  are,  not  as  legislators  or  mo- 
ralists, but  Sittitog  as  cbmm6n  law  Judges;  hof  sua- 
fceptible,  I  trust,  of  i  merely  sebtimentai  view  in  this 
case  or  In  any  other4  case,  it  is  our  duty,  when  we  are 
Called  on  to  override'  a  Statute  of  this  kind  by  the 
estoppel  of  an  individual,  t6  consider  what  its  object 
and  its  policy  were.    Now,  as  to  the  policy.    The 
policy  of  the'  Acts,  of  Which  this  was  tat  one\  at  the 
time  when  th*y  were  passed  was  to  denounce  under 
the  direst  penalty  any  Intermeddling  by  a  Roman  Oa- 
thblie  priest  with  the  marriage  of  a  Protestant;  and 
although  that  has  been  so  far  altered  that  the  priest 
cannot  now  1*  punished,  I  feel  myself  constrained  to 
hold,  from  the  met  of  the  Legislature  having  delibO 
imtely  thought  proper  when  repealing'  the'  rest  of  the 
code  to  retain  this  Statute  as  a  matter  of  legat  policy, 
that  the  action  of  a  Roman  Catholic  priest  by  the  mar- 
riage of  a  Protestant  shall  be  worthies*  for  all  pur- 
poses whatever,  either  civil  or  criminal, — shall  be,  in 
Act,  as  a  thing  which  never  had  existence.    Well, 
then,  what  is  the  consequence  of  that?    A  question 
pf  public  policy  is  at  Once  introduced;  and  no  matter 
What  yon  may  think  of  that  policy,  no  matter  how 
yon  may  condemn  it,  no  matter  that  your  feeling  is 
that  it  is  obsolete  and  out  of  time  in  this  day,  I  am  of 
Opinion  that,  sitting  here  in  a  court  of  law,  you  cart- 
oot  allow  that  Statute  to  be  trammelled  in  its  opera- 
tion by  the  personal  estoppel  of  an  individual;  and 
thai  it  is  impossible  to  say  that  estoppel  or  evidence 
created  against  himself  can  prevent  a  prisoner  from 
bringing  uuder  the  notice  of  the  Court  that  that  with 
Which  he  is  charged  is  the  very  thing  which  this  act 
of  public  policy  has  prohibited  and  declared  shall  be 
noil  and  void,— as  void  for  creating  bigamy  as  for 
creating  matrimony.     My  view  of  the  Statute  is,  that 
When  once  it  ia  proved  that  the  prisoner  was  a  Pro* 
teatant,  a  Protestant  in  the  sense  which  I  endeavoured 
to  explain  ia  Thdutall  v.  Fe/wrfon— and  I  may  ob- 
serve in  passing  that  the  view  which  was  then  taken 
by  Xeogh,  J.  and  myself  with  respect  to  the  meaning 
which  the  law  attaches  to  this  profession  of  Protest- 
antism! has  since  been  approved  of  by  Lord  Wenstey- 
dsJeia  Tdvetton  v;  Loigworih  in  the  House  of  Lords 
-—when  once  it  is  shown  that  the  man  is  a  Protestant 
ia  that  sense,  by  proof  of  direct  outward  act,  and  that 
for  the  purpose  of  imposing  on  the  priest  and  the  wo- 


man to  bring  abont  this  sham  ceremony  Tie  mjdo  cer 
tain  false  statements  to  those  individuals,  that  circum- 
stance' is  absolutely  withput  any  value  whatever,  and 
I  think  the  jury  ought  to  be  {old  so,  and  to  pay  no  re- 
gard whatever  to  it.  If  the  statements  of  the  pnspriet 
Were  of  no  Value — If  they  never  had  been  made— the 
question,  the  only  question  of  importance  or  di&cnlt^ 
m  t^e  case,  would  exist  precisely  as  it  does — that  is, 
the  question  raised  by  Brawn**  ease,  Penson's  cass9 
and  the  other  cases  which  have  been  referred  to* 
Passing  then  from  0rgttts  case*  to  which  1  attach  nq 
weight  fbr  the  reason*  given,  I  will  say  a  few  word* 
on  tne  other  Casts.  As i  to  Br atari's  case,  I  confess  I  an} 
disposed  tb  attach  somewhat  more  weight  than  appears1 
to  be  attached  by  the  other  mtmbera  of  the  Court  to  the 
distin§t|on  pointed  out  between  that  ease  and  the  pre- 
sent one.    In  Brawn's  case  the  ceremony  was  complete 
— perfect  io  everything  which  the  law  required;  And 
the*  only  thing  that  prevented  it  being  a  valid  marriage 
was  the  Circumstance  that  the  parties  were  within  the 
prohibited  degrees ;  bnt  in'  the  case  before  us  the  de- 
fect Is  in  the  ceremony.    There  is  no  ceremony  at  all, 
or  there  is  worse  than  no  ceremony,  because  there  ia 
that  which  is  condemned  to  nullity  by  a  law  of  public 
policy.     In  Brawn's  case  the  oeremony  was  perfect; 
in  this  Case  there  is,  as  t  said,  no  ceremony  at  all; 
and  I  can  quite  understand   the  distinction   taken, 
though  1  do  not  say  it  is  so,  that  in  Brawn's  case  a 
complete  legal  ceremony  had  been  performed;  that  a 
state  Of  marrying  id  that  case  within  the  definition  of 
bigamy  in  the  Act  of  Parliament  had  been  completed; 
and  the  offence  so  constituted,  even  although  by  rea- 
son of  some  disability  personal  to  the  party,  a  valid 
marriage  did  not  follow.     But  whenever  any  oi  the 
legal  essentials  to  the  ceremony  itself  are  wanting, 
then  the  state  Of  marrying  within  the  meaning  of  the 
Act  of  Parliament  has  not  been  perfected.     If  there 
be  that  distinction,  Brawn's  case  would  be  strictly 
right;  and  the  Very  language  of  Lord  Denman,  who 
says  that  it  Is  the  ceremony  which  constitutes  the 
crime  of  bigamy,  Would  be  strictly  right;  and  so  also 
in  the  case  put  during  the  argument,  by  which,  I  con- 
fess, t  was  more  embarrassed  than  by  any  other,  the 
case  suggested  by  Hughes,  B.,  of  a  double  bigamy. 
If  it  were  shown  that  at  the  time  of  the  second  mar- 
riage both  parties  were  already  married,  could  the  man 
defend  himself  from  a  prosecution  of  bigamy  on  the 
grouad  that  the  second  marriage  was  void  by  reason 
of  the  previous  marriage  of  his  wife.     Can  he  de- 
fend himself  by  pleading  that  his  wife  was  as  guilty 
ad  himself;  in  other  words,  is  neither  of  them  to  be 
held  guilty  because  both  are  guilty?     Well,  I  confess 
I  see  n)  way  out  of  it  unless  there  is  the  distinction 
I  have  been  taking,  or  an  apparent  distinction  taken 
by  some  members  of  the  Oourt,  and  which  might  be 
thought  sufficient  to  sustain  the  conviction  in  the  pre- 
sent case.     However,  I  say  nothing  on  this  matter. 
The  case  will  of  course  meet  its  solution  whenever  it 
arises.    I  merely  say  that  probably  if  the  ceremony  be 
complete  as  a  ceremony,  the  act  of  marrying  may  be 
taken  as  complete,  although  it  fails  of  its  legitimate 
effect  by  reason  of  some  personal  disability  of  the 
party.    Upon  that,  however,  I  express  no  opinion*   t 

[only  express  my  opinion  on  the  case  before  us,  that 
where  the  Legislature  has  thought  proper  to  say,  upon 
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grounds  of  public  policy,  rightly  or  wrongly,  that  the 
second  marriage  in  this  case  shall  be  nail  and  void  to 
all  intents  and  purposes  whatsoever,  we  are  bound  to 
hold  that  it  is  what  the  Legislature  has  called  it,  and 
that  it  is  as  impotent  to  create  crime  as  it  is  to  confer 
civil  rights.     With  respect  to  PensoiCs  case  and  Ed- 
ward's case,  I  feel  more  difficulty  in  dealing  with  them 
than  with  Brawn's  case.  The  distinction  which  I  hare 
suggested  is  not  applicable  to  them.     There  the  de- 
fect appears  in  relation  to  the  ceremony — the  publica- 
tion of  banns — which,  however,  I  would  not  hold  to 
be  part  of  the  ceremony,  but  preliminary  to  the  cere- 
mony.    But  unless  those  cases  are  distinguishable 
from  the  present  case  upon  the  broad  distinction  be- 
tween the  statutes  in  England  dealing  with  matters  of 
marriage  procedure  and  the  statute  here,  which  is  one 
of  public  policy,  I  do  not  see  how  the  cases  can  fairly 
be  distinguished.     But  I  hold  myself  at  liberty,  sit- 
ting in  this  Court,  to  decline  to  be  bound  by  them  if  I 
cannot  approve  of  them;  and  accordingly,  for  the  rea- 
sons mentioned  by  Fitzgerald,  Bn  I  cannot  concur  in 
those  authorities,  and  I  decline  to  be  bound  by  them. 
With  respect  to  the  cases  cited  for  the  prisoner,  I 
only  say  this — that  the  opinion  of  Tindal,  G.  J.  in  The 
Queen  v.  Millie,  so  far  as  it  goes,  is  strongly  in  favour 
of  the  prisoner;  that  that  opinion  is  approved  of  by 
Lord  Lyndhurst  in  the  same  case,  and  that  it  receives 
farther  countenance  in  the  case  of  Burt  v.  Burt. 
However,  I  do  not  place  any  great  reliance  on  that  case 
having  regard  to  the  broad  distinction  between  the 
purview  of  the  statute  under  which  it  was  decided  and 
the  statute  under  which  the  present  prosecution  was 
brought  forward, — the  one  a  statute  for  divorce,  the 
other  a  statute  for  the  punishment  of  crime.     I  am, 
therefore,  of  opinion  that  this  conviction  cannot  be 
sustained ;  and  I  shall  merely  add  that  I  should  deeply 
regret  the  decision  which  will  be  pronounced  to-day  if 
I  did  not  feel  convinced  that  the  Act  of  Parliament  in 
question  will  not  long  survive  that  decision.  It  will  now 
for  the  first  time  be  promulgated  as  the  opinion  of  the 
first  court  of  criminal  judicature  in  this  country,  that 
this  Act  of  Parliament  is  there;  that  it  is  capable  of 
being  resorted  to  by  the  profligate  and  the  base  with 
perfect  impunity  as  a  means  of  fraudulent  seduction; 
and  when  the  case  is  brought  to  that,  I  trust  I  may 
hope  that  the  time  which  shall  elapse  between  the  de- 
cision of  this  Court  and  the  repeal  of  the  Act  of  Par- 
liament will  not  be  greater  than  is  rendered  absolutely 
indispensable  by  the  necessary  delays  of  legislation. 

I  made  an  observation  to  the  effect  that  the  priest  is 
no  longer  punishable.  What  I  meant  by  that  was  that 
the  statutes  making  the  offence  a  felony  had  so  far  been 
repealed;  but  I  did  not  advert  to  the  last  Irish  Mar- 
riage Act  which,  by  a  general  enactment  not  specially 
applicable  to  Roman  Catholic  priests,  makes  the  cele- 
bration of  an  illegal  marriage  punishable. 

Keooh,  J. — I  am  of  opinion  that  this  conviction 
should  be  upheld,  though  I  need  not  say  that  I  must 
have  considerable  doubt  as  to  my  opinion  owing  to  the 
judgments  which  have  been  pronounced.  The  ambi- 
guity which  exists  as  to  the  question  arises  in  my  opi- 
nion from  taking  too  contracted  a  view  of  it  I  think 
also  it  arises  very  much  from  our  being  disposed  to 
run  these  statutes  into  one  another  without  asking 
what  was  the  object  of  the  Legislature  when  each  of 


them  was  passed.    The  first  Act  I  shall  refer  to  i* 
that  of  Charles  I.  which,  thongh  repealed,  is  not  with- 
out bearing  upon  this  question.    Now,  what  is  tha 
great  evil  that  is  spoken  of  by  that  statute?    It  is  the 
"  becoming  to  be  married  "  by  persons  having  "  ano- 
ther husband  or  wife  living,"  to  "  the  great  dishonour 
of  God  and  otter  undoing  of  divers  honest  men's  chil- 
dren and  others."     How  was  that  effected?    Not  by 
contracting  a  legal  marriage  a  second  time,  because, 
the  first  subsisting,  that  was  impossible.    It  was  to 
be  effected  by  the  pretence  of  a  marrUge — by  the 
going  through  a  ceremony  of  marriage  which  never 
was  to  be  valid  but  always  invalid;  it  was  by  this 
that  the  injury  to  society  was  to  be  accomplished,  and 
the  dishonour  of  God  effected.    These  were  the  evils 
against  which  all  the  Bigamy  Statutes  were  directed. 
Suppose  that  at  the  time  of  the  passing  of  the  Statute 
of  Charles  a  prisoner  had  been  indicted  as  this  man 
was  and  the  same  evidence  given  against  him,  there 
can  be  no  doubt  he  would  have  been  properly  con- 
victed.   Such  a  conviction  would  have  been  valid 
down  to  the  19  G.  II.,  c.  13  (In).     Suppose,  now. 
Fanning  was  validly  married  in  Dublin  by  a  Protestant 
clergyman  to  a  Protestant  woman;  that  he  subse- 
quently went  to  Paris,  and  was  there  married  by  a 
priest  to  a  Catholic  woman,  there  can  be  no  doubt 
that  he  could  be  indicted  here  and  found  guilty  of  bi- 
gamy notwithstanding  the  statute  of  George  II.,  be- 
canse the  24  &  2$  Vic.  c  100  expressly  uses  the 
words — "  Whether  the  said  second  marriage  shall  take 
place  in  England,  Ireland,  or  elsewhere."     We  now 
come  to  the  Act  of  19  G.  IF.    The  object  of  the  Act 
of  Charles  L,  as  of  all  the  Acts  against  bigamy,  was 
the  preservation  of  society  and  the  protection  of  the 
children  of  divers  honest  men  and  others;  and  it  gives 
that  protection  by  making  the  party  guilty  of  felony 
who  goes  through  what  is  merely  a  ceremony  of  mar- 
riage, but  which  can  never  constitute  a  valid  marriage. 
Is  that  the  object  of  the  Act  of  19  G.  II.,  c  13,  or  of 
the  other  Acts  of  which  it  is  one?    The  19  G.  II., 
c.  IS,  recites  that  the  law  in  force  to  prevent  Popish 
priests  from  celebrating  marriages  between  Protestants 
and  Papists  has  been  ineffectual,  and  enacts  that  after 
its  passing,  marriages  by  a  priest  between  Papists  and 
Protestants,  or  parties  professing  Protestantism  within 
twelve  months  before  the  marriage,  shall  be  null  and 
void  to  all  intents  and  purposes.     Has  that  anything 
to  do  with  bigamy?     What  marriage  was  it  to  pre- 
vent?   The  first  marriage — a  marriage  which  but  for 
the  Act  would  be  good.     Marriages  which  interfered 
and  conflicted  with  the  political  views  of  the  persons 
who  wanted  to  establish  Protestantism  in  this  country 
and  utterly  root  out  what  they  called  "  Popery;"  but 
the  Legislature  in  passing  this  Act  never  dreamt  of 
affecting  the  statutes  against  bigamy.    The  statute 
was  nevejr  intended  to  apply  to  such  a  case  as  this 
which  we  are  discussing.     Why?     There  could  be  no 
doubt  that  the  second  marriage  was  bad ;  and  if  the 
second  marriage  took  place  between  a  Roman  Catholic 
and  a  Protestant — no  matter  how  it  took  place— whe- 
ther by  a  Protestant  parson  or  a  Catholic  priest,  it  was 
equally  invalid.     Therefore  it  seems  to  me  that  look- 
ing into  the  scope  and  object  of  these  Acts  of  Parlia- 
ment they  can  both  be  given  their  full  and  legitimate 
effect  without  controlling  the  one  by  the  other.    Then 
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we  come  to  consider  the  question  of  authority.    I  con- 
fess, when  I  remember  who  Lord  Denman  was,  and 
what  a  jadge  he  was,  and  how  his  frame  and  colour 
of  thought  were  adapted  to  the  consideration  of  ques- 
tions of  this  enlarged  nature,  I  cannot  lightly  pass 
away  from  his  decision.     If  Regina  v.  Brawn  was  a 
decision  governing  this  Court,  we  should  hold  with 
Lord  Denman  that  the  conviction  here  was  good.   My 
brother  Christian  has  drawn  attention  to  the  fact  that 
here  there  is  a  question  of  ceremony,  whereas  in 
Brawn's  case  it  was  a  question  of  personal  disability; 
And  that  is  so.     But  how  is  this  marriage  bad  for  the 
purposes  of  conviction  by  reason  of  a  defect  in  the 
ceremony.    The  statute  here  makes  the  marriage  in- 
valid by  declaring  that  a  particular  thing  being  want- 
ing, or  the  ceremony  being  performed  in  a  particular 
way,  the  ceremouy  shall  be  null  and  void  to  all  intents 
and  purposes.    Brawn's  case  is  governec%by  exactly 
the  same  principle.     In  Penson's  case  the  objection 
was  to  a  matter  of  ceremony,  the  invalidity  of  publi- 
cation of  banns;  yet  there  too  the  conviction  was  held 
good.     There  cannot  be  clearer  or  more  coercive  lan- 
guage than  that  used  by  Lord  Denman  in  Brawn's 
case.    That  decision  was  made  in  1 843,  and  has  never 
since  been  questioned.     I  think  it  proceeds  on  a  true 
reading  of  the  whole  of  these  statutes,  and  I  think 
that  the  mistake  of  those  whose  opinion  leans  to  the 
other  side  arises  from  an  idea  that  the  word  "  marry  " 
in  relation  to  the  second  marriage  used  in  the  statutes 
against  bigamy  involves  that  the  second  marriage  mast 
be  identical  with  the  first,  whereas  that  is  an  im- 
possibility.    The  second  must  be  always  null  if  the 
first  is  good;  and  then  we  must  conclude  that  what 
was  in  the  mind  of  the  Legislature  was  that  the  party 
should  be  guilty  of  felony  who  went  through  the  form 
or  ceremony,  so  far  as  he  was  concerned,  constituting 
a  marriage,  but  which  differed  from  the  first  marriage 
in  this, — that  while  it  was  a  real  marriage  the  second 
was  a  sham.    On  principle,  if  there  were  no  decisions 
I  should  be  of  that  opinion.    I  rejoice  very  mueh  that 
I  arrive  at  that  conclusion,  fortified  by  the  two  great 
authorities  that  have  been  cited,  and  especially  by  that 
of  Lord  Denman.     If  I  am  in  error — and  I  must  be- 
lieve 1  am  when  a  majority  of  this  high  Court  is  de- 
ciding the  other  way — I  can  only  say  I  shall  have  no 
compunctious  visi tings,  because  in  this  case  I  have 
erred  with  Lord  Denman. 

Pwot,  C.B. — I  concur  in  the  judgments  pronounced 
by  my  brothers  O'Hagau  and  Keogh.      1  shall  not 
attempt  to  add  to  their  argument,  as  I  think  any  at- 
tempt to  sustain  them  would  only  serve  to  damage 
that  perfect  chain  of  reasoning  we  heard  fromO'Hagan, 
J.     I  shall  therefore  only  say  a  few  sentences  on  one 
portion  of  the  case.    That  any  judge  under  the  cir- 
cumstances of  being  one  dissenting  from  a  majority 
of  the  Court  in  such  a  case  as  this  should  express  an 
opinion  otherwise  than  in  doubt  and  hesitation,  would 
be  not  only  presumptuous,  but  most  unreasonable.     I 
certainly  consider  the  case  one  of  very  great  difficulty, 
and  I  have  no  hesitation  in  saying  that  one  of  the 
greatest  difficulties  I  had  to  encounter  was  that  single 
topic  which  was  presented  with  such  force  and  clear- 
ness by  Fitzgerald,  B.,  that  of  the  infirmity  of  the 
ceremony,  it  being  prohibited  by  law  tbat  a  Roman 
Catholic  priest  should  solemnize  a  marriage  under 


a  condition  of  things  at  which  the  statute   19th 
Geo.  2  was  aimed.     I  however  relieve  myself  from 
that  difficulty  by  the  consideration  that  after  all  it  is 
only  removing  a  stage  further  what  is  in  truth  and 
in  fact  a  disability  of  the  party.    The  prohibition  to 
the  priest  to  marry  a  professing  Protestant — one  who 
professed  Protestantism  within  a  specified  time — to  a 
Roman  Catholic,  arises  out  of  the  status  and  condition 
of  one  of  the  parties;  the  priest  will  perform  an  invalid 
ceremony  in  entire  ignorance  that  the  ceremony  which 
he  is  performing  is  not  perfectly  valid  and  good.     In 
truth,  therefore,  the  infirmity  of  the  ceremony  arises 
out  of  the  status  of  the  parties,  aud  is  not  in  substance 
and  in  fact  a  matter  which  arises  from  the  mere  act  of 
the  priest.    That  is  all  that  I  think  it  necessary  to 
say  upon  that  subject.     With  respect  to  the  authori- 
ties cited,  I  wish  to  add  a  few  words.     As  to  Drake's 
case,  I  confess  it  appears  to  me  to  be  decided  not  upon 
grounds  which  can  render  it  an  authority  against  the 
opinion  I  am  now  upholding.     I  do  not  take  that 
case  to  be  decided  on  the  ground  of  an  invalidity  in 
the  marriage  that  was  then  under  consideration.     I 
take  the  decision  to  be  distinctly  and  specially  applied 
to  what  was  so  familiar,  particularly  before  the  sta- 
tutes of  amendmeuc,  to  all  who  were  conversant  with 
the  criminal  law,  namely,  that  the  crime  as  alleged 
was  not  the  crime  as  proved.      The  charge  was  that 
the  prisoner  had  married  a  woman  bearing  a  specified 
name ;  the  proof  was  that  the  prisoner  married  a  wo- 
man who  did  not  bear  that  name,  and  who  did  bear 
another  name;  and  Parke,  B.,  in  dealing  with  the 
question  of  variance,  had  of  necessity  to  consider  whe- 
ther that  variance  was  or  was  not  material ;  and  he 
adverts  to  the  manner  in  which  the  name  was  used 
under  the  Marriage  Act  in  England  for  the  purpose  of 
proving  the  materiality  of  the  very  distinction.  There- 
fore, I  consider  that  decision  to  be  nothing  more  nor 
less  than  this,  that  the  proof  did  not  sustain  the  alle- 
gation ,  and  it  did  not  sustain  the  allegation  because  it 
failed  in  a  material  particular:  the  particular  in  which 
it  failed  was  the  correspondence  of  the  name,  and  that 
variance  was  material  because  it  affected  the  proce- 
dure of  the  ceremony  as  required  by  the  Act  of  Par- 
liament.   That  appears  to  be  the  decision  in  Drake's 
case.     A 8  to  Grahams  case,  Povey's  case,  and  Burt 
Burt,  they  all  appear  to  me  to  be  decided  upon  one 


and  the  same  ground  tbat  there  was  defective  proof 
of  the  ceremony;  the  passing  through  which,  according 
to  the  view'  that  governed  Lord  Denman's  decision, 
was  the  essential  attribute  of  the  crime  of  bigamy. 
In  each  there  was  defective  proof  of  that  second  mar- 
riage which  in  each  case  was  alleged.  We  are  all 
perfectly  familiar  with  the  Scotch  law  upon  the  sub- 
ject of  marriage  after  the  discussions  in  the  Mount- 
garrett  case  and  in  ThelwaU  v.  Yelverton.  Accord- 
ing to  the  Scotch  law,  where  the  contract  is  by  parol, 
it  must  appear  clear  to  the  tribunal  that  is  to  deter- 
mine on  the  validity  of  the  marriage,  that  there  was 
complete  consent.  In  one  case,  from  a  defect  in  that 
proof,  the  Court  held  that  the  marriage  ceremony  was 
not  proved  according  to  the  law  of  Scotland.  Well, 
now,  as  to  Burt  v.  Burt,  that  is  no  decision.  In  that 
case  a  divorce  was  sought  on  two  grounds  under  the 
Act  of  Parliament — one  an  alleged  bigamy,  the  other 
adultery,  coupled  with  desertion,  the  party  claiming 
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*he  divorce  being  a  wpman,  and  the  desertion  being 
proved:  no  argumen^  is  reported,  ho  reasons  are  of: 
fered,  no  authorities  cited,  no  such  question  raised  as 
that  now  before  us.    What  th^  CburJ  sayisthiH-- 
"We  cannot  In  ibis  case  consider  the  bigamy  as 
proved.    There  most  be  proof  of  such  &  ceremony  ap 
btit  for  the  former  marriage  would  bave  poostUuted  a 
valid  marriage,    tq  the  absence  of  formal  proof  of  the 
Uw  of  Australia,  we  cannot  say.  this  is  the  case." 
And  then  they  go  on  to  give  their  judgment,  which 
proves  that  the  previous  matter  was  not  necessary  to 
bfe  considered  with  any  care  or  fulness.  And  which* 
ihdee4  would  father  indicate  that  the  previous  matter 
was  an  extra  judicial  opinion  upon  the  case,   fpr 
they  found  their  Jndgjnent  in  this  way — "  But  with-* 
cut  putting  our  decree  on  the  ground  of  bigamy " 
— f  that  Is,  in  other  words,  declining  to  decide  the  ques- 
tion—they  tjilnk  there  was  sufficient  upon  the  other 
grounds  to  warrant  the  decree  for  dissolution.      The 
absence  of  the  proof  of  the  ceremony  on  the  existence 
of  which  brawn's  case  was  decided,  prevailed  in  Burt 
v.  Burt,  and  in  that  view  it  appears  to  me  that  Burt 
v.  Burt  does  not  conflict  with  Brawn's  case.    I  do 
not  want  to  add  a  single  word  to  the  expressions 
which  have  fallen  from  Christian,  J.,  in  reference  to 
this  Act  of  Parliament.      It  seems  to  me  perfectly 
conclusive  that  this  Act  of  Parliament  is  not  to  be 
treated  as  one  which  we  can  at  all  deal  with  as  in 
pari  materia  with  the  criminal  statute,  on  which  we 
are  to  determine  what  is  the  status  of  a  marriage  that 
being  inconsistent  with  a  previous  marriage  constitntes 
the  crime  of  bigamy,  and  not  what  is  its  flatus  in  re- 
lation to  a  divorce  for  bigamy.      The  Act  pf  Parlia-r 
inent  with  which  we  bave  to  deal  mnst  be  considered 
in  a  different  view,  and  I  think  it  has  been  rightly 
considered  by  O'Hagan,  J.  and  Keogh.  J.    With  re- 
spect to  one  topic  which  has  been  very  much  urged, 
I  wish  to  be  considered  as  not  expressing  any  definite 
opinion  on  the  subject;  I  mean  the  contention  that 
the  prisoner  was  precluded  by  his  own  act  at  the  time 
of  the  solemnization  of  his  marriage  from  asserting 
that  it  was  an  invalid  marriage  by  reason  of  the  sta- 
tute.     I  qnite  concur  in  the  view  that  as  a  general 


ing  thjs  opinion  ojf  this  case*  I  *m  not  perhaps  called 
upon  to  express  any  opinion  upoji  thfi  aUtute  19  G. 
2,  c.  13;  yet  J  cannot  jtfrafn  from  string  ay  con- 
currence ia  the  opinion  so  forcibly  ennjuciated by  Chris- 
tian, J„  that  the  tUqe  which  should  elapse  between 
the  undoing  of  the  affect  of  that  statute  and  the  pre* 
npqncement  of ,  the  judgment  of  this  Court,  ought  to 
be  as  short  as  is  consistent  with  the  sobriety  of  legit* 

latioo.  x  

Monauaj*,  G,  J-t-I  need  not  any  that  differing,  as 
I  do,  from  the  majority  of  the  Com*,  I  entertain 
great  diffidence  as  to  the  propriety  of  the  conclusion 
to  which  I  have  eome,  bu(  in  a  oaseof  such  impor- 
tance as  this  I  deem  it  my  <Juty  to  state,  exactly  the 
opinion  which  I  have  formed,  and.  the  reasons  for  It 
I  feel  that  we  are  called  on  to  put  the  true  construction 
on  the  statute,  and  I  admit  there  is  no  authority  to 
preclude  thjgi  the  highest  Qriminal  Court  in  tbie.cqim* 
try,  from  giving  Us  opinion  as  to  what  ia  thatitrne 
construction.    The  words  of  the  present  Act,  34  A 
26  Vict,  c,  100,  are  nearly  the  same  as  those  in  the 
earlier  Acts,  and  from,  the  nature  of  the  thing  jl  is 
clear  that  the  first  marriage  most  be  vaUd,  for  nnleaa 
it  was,  the  relationship  of  husband  and  wife  would  not 
be  contracted  between  the  parties.     The  offence, 
therefore,  is,  that  the  man  being  married  by  a  valid 
marriage  to  a  woman  shall  marry  another.     The 
question  then  is  as  to  the  construction  of  the  words, 
"  shall  marry  another."    From  the  very  nature  of  the 
case,  polygamy  or  bigamy  having  been  with  us  an  ac- 
tual nullity  in  creating  the  relation  of  husband  and 
wife,  these  words  cannot  mean  "shall. enter  into  a 
legal  marriage  with  another  woman."    1(  then,  I  am 
prohibited  from  from  giving  that  construction  to  the 
word  "  marry,"  I  feel  myself  free  to  give  it  that  con- 
struction which  will  best  effect  the  object  of  the  Le- 
gislature in  prohibiting  and  punishing  the  crime  which 
it  is  intended  should  be  punished.  What  ia  that  crime  ? 
It  is  this — -A  man  already  having  a  wife  going  through 
a  ceremony,  of  marriage  with  another  woman,  and  it 
appears  to  me  that  I  would  be  straining  the  words  of 
the  statute  if  I  added  to  it  that  "shaU  nlarry  "  alter 
"  being  married  "  must  mean  a  ceremony  which  would 


rule  that  which  would  be  an  estoppel  between  party  be  valid  but  for  the  existence  of  the  previous  marriage. 
and  party  will  not  be  an  estoppel  between  the  Crown  |  There  are  no  such  words  in  the  statute,  and  I  do  not 
and  the  subject;  but  I  am  not  prepared  to  affirm  that  feel  myself  bound  to  put  them  in,  in  order  to  help 
where  a  transaction  arises,  a  transaction  to  which  '  a  man  who  has,  in  the  eye  of  God,  and  I  think 
criminality  is  attached  by  the  law,-  a  responsibility  in  the  eye  of  the  law,  been,  guilty  of  a  serious  offence, 
may  not  arise  from  conduct  in  the  transaction  against  to  escape  the  punishraeqt  awarded  to  that  offence.  I 
which  the  penal  law  is  levelled,  that  would  disentitle  [  think,  therefore,  that  irrespective  of  authority,  I  would 
the  party  to  say  be  did  not  hold  the  character  which  come  to  the  conclusion  that  Lord  Denman  came  to  in 


for  the  purpose  of  effecting  a  crime  he  professed  to 
hold.  The  case  of  Regina  v,  OrgxU  has  been  can- 
vassed as  the  solitary  authority  on  that  point,  and  I 
think  jt  is  eaty  to  affirm  that  some  such  conclusion  as 
that  may  be  applied  to  a  criminal  with  respect  to  an 
act  of  his  which  is  impugned  as  crimiual  having  re- 
gard to  the  principle  of  the  decision  and  the  language 
of  the  judges  in  Edtwards's  case.  These  are  the  only 
observations  with  which  I  think  it  right  to  trouble  tlje 
Behph  or  the  Bar,  and  I  only  fear  that  in  making  them 
1  have  impaired  the  strength  and  .continuity  pf  jjj0 
arguments  which  have  been  used  by  nay  brethren  .who 
preceded  me;  who  entertained  ihe  same  opinion  that. I 
do,  and  in  whose  judgments  I  entirely  concur.  Hold- 


Brawn's  que.  J  cannot  see  any  distinction  between 
that  case  and  the  present  one.  That  case  was  de- 
cided in  1643;  it  was  reported  almost  immediatalt 
afterwards;  it  is  cited  and  referred  to  in  all  the  text 
books,  and  baa  beeq  always  considered  an  authority 
in  England,  It  is  referred  to  as  an  authority  in  the 
last  edition  of  Russell  on  Crimes,  where  the  veiy 
words  used  by  Lord  Penman  are.  given  as  the  reason 
fpr  t|ie  decision.  In  the  cases  relied  upon  by  the  pri- 
soner's, counaej  ajl  the  proof  actually  required  was  this; 
-^evidence  to  show  that  the  parties  were  married 
primfr  ,/oc*  validly  according  to  Ihe  law  of  ih%  conn* 
try  where  the  menpage  urge  celebrated.  So  I  think 
here  there  should  be  evidence  that  the  second  mar* 
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liage  wee  prima  fad*  valid  according  to  tee  cdmmon 
law  of  the  country  by  befog  celebrated  by  *  print  Si 
orders.  That  evidence  we  have,  A  statute  intro- 
duce* a  certain  matter  that  renders  it  nail  and  void 
just  as  the  statute  relied  on  in  Brawn's  can  did  in 
England.  Both  marriages  were  anil  and  Void,  but 
Lord  Denman  held  the  conviction  good,  and  if  I  am 
wrong,  as  my  brother  Keogh  said,  h  is  a  satisfaction 
to  me  to  err  in  such  company.  I  do  not  think  wo 
tare  enough  to  overrate  the  expiess  decision  of  Lord 
Penman,  and  I  adopt  as  my  own  the  judgment  of 
O'Hagan,  J.,  and  concur  in  every  word  that  he  ut- 
tered. I  will  merely  add  that  I  do  not  think  the 
present  ease  fairly  distinguishable  from  Regina  r. 
Brawn,  that  I  consider  that  case  as  an  authority  thai 
ahoold  on  reason  and  principle  be  Mowed,  though 
not  binding,  and  I  therefore  am  of  opinion  that  this 
eonvietkm  should  be  affirmed. 
-.  Lkfboy,  0.  J.— In  this  case  I  wish  I  feft  myself  at 
liberty  to  concar  with  the  minority  of  the*  Coat*,  but 
I  feel  myself,  as  one  of  my  learned  brothers  bat  said, 
aoerced  by  what  appears  td  me  a  higher  authority 
than  that  which  constrained  him  to  arrive  at  the  opi- 
nion which  he  has  come  to.  I  iound  my  opinion  apod 
she  opinion  of  all  the  judges  of  England,  including 
Lord  Denman,  on  the  opinions  of  the  judges  of  Eog* 
land  given  in  answer  to  questions  pat  by  the  House1 
of  Lords,  and  adopted  by  the  House  in  the  case  <rfTh4 
Queen  v.  Millie.  Founded,  as  our  judgment  must  bo, 
on  the  Act  of  Parliament,  I  pot  upon  it  the  construe* 
tion  which  the  judges  of  England  put  upon  it  in  that 
case,  that  is,  that  the  word  "  marry,*'  when  it  occurs 
s  second  time  in  the  Act,  must  have  the  same  con- 
struction as  when  it  occurs  the  first  time.  That  i* 
the  jadgmont  of  all  the  judges  of  England  in  the 
House  of  Lords.  The  opinion  of  the  Law  Lords  was 
taken;  Lord  Denman  was  a  member  of  the  House, 
and  was  present  at  the  judgment,  and  he  did  not  in- 
terpose  to  support  the  decision  which  he  had  given  in 
Brawls  case,  and  which,  if  we  upheld  the  conviction 
in.  this  case,  we  would  be  setting  up  against  The 
Queen  v.  Millis.  We  all  know,  beyond  a  doubt,  that 
if  the  first  marriage  be  not  valid,  the  offence  of  bi- 
gamy cannot  be  committed,  and  therefore  as  the  word 
"  marry  "  must  have  the  same  meaning  in  both  parts 
Of  the  Act  of  Parliament,  to  constitute  the  offence  In 
this  ease  there  must  have  been  what,  but  for  the  ex- 
istence of  the  previous  marriage,  would  have  been  a 
ralid  marriage.  Now,  in  this  case  the  second  mar* 
fiage  which  has  occurred  was  one  that  by  the  Act  of 
Parliament  was  null  and  void,  and  that  Act  of  Parlia- 
ment, as  has  been  well  observed,  though  portion  of  a 
•yetem,  the  main  parts  of  which  have  been  removed, 
has  itself  been  left  standing.  How  does  that  Act  deal 
with  the  second  marriage  in  this  case?  It  provides 
in  the  most  express  terms  that  a  marriage,  celebrated 
as  this  has  been,  must  be  to  all  intents  and  purposes 
null  and  void;  and  if,  therefore,  the  seeond  marriage 
must  have  the  same  elements  of  validity  As  the  first, 
it  is  impossible  that  in  this  case  tho  conviction  can  be 
sustained,  and  under  these  circumstances,  however 
mischievous  the  result,  we  must  in  my  opinion  reverse 
the  conviction.  For  a  long  time  I  thought  very  anx- 
iously how  that  mischief  could  be  avoided,  but  I  feel 
myself  bound  by  an  authority  such  as  that  which  I 


hare  stated,  received4  and  acted  Upon  by  the  highest 
authority,  to  reverse  the  contietion. 

Conviction  quashed* 


[Before  Lefrot,  CJ.,  Monahan,  C. J.;  Praor,  C.B.; 
Kbooh,  O'Brien,  Fitzgerald,  and  O'HaqabT,  JJ.; 
and  Hughes,  Deast,  akd  Fitzgerald,  BB.} 

The  Queen  v.  Hugh  Stines*—^ April  17;  May  3. 

Lar6my~>-La$ing  property. 

£,  the  treasurer  of  a  county,  drew  a  cheque  in  favour 
ofH.  S.,  a  road  contractor*  Another  H.  S.  (the 
prisoner ),  also  a  road  contractor,  coming  to  the  of 
fee  to  be  paid  for  work  done  by  him,  the  treasurer 
said  he  had  a  cheque  for  him,  and  produced  it$  and 
believing  him  to  be  the  H.  8.  who  was  entitled  to  it 
gave  it  to  him,  and  he  cashed  it.  H.  S.  (the  pri- 
soner) was  indicted  for  larceny  of  the  cheque.  The 
jury  were  oj  opinion  that  he  received  the  cheque 
knowing  he  was  not  the  person  entitled  to  it,  and 
fraudulently  intending  to  appropriate  the  proceeds 
to  his  own  use,  and  they  found  him  guilty  of  lor* 
eeny .  Held,  that  the  offence  amounted  to  larceny* 
Held  also,  that  the  property  in  the  cheque  was 
rightly  laid  in  K. 

This  was  a  case  reserved  by  Monahan,  C.  J.,  at  the 
Kildare  Spring  Assizes,  1866.  The  case  stated  was 
as  follows:— 

Hugh  Stines  was  tried  before  me  at  the  last  As- 
sizes for  the  county  of  Kildare,  on  an  indictment  in 
substance  charging:  That  he  on  the  4th  of  April, 
1964,  feloniously  did  steal,  take,  and  carry  away  cer- 
tain valuable  securities,  to  wit,  two  bank  drafts  for  the' 
payment  of  £16  lis.  9d.  each,  the  property  of  Ro- 
bert Kennedy. 

A  copy  Of  the  indictment  is  Annexed  to  this  case. 

It  was  proved  that  At  the  Summer  Assizes  of  the 
year  1862,  the  grand  jury  of  the  county  of  Kildare1 
presented  to  Hngh  Stines,  off  the  barony  of  Kilke* 
and  Moon,  a  sum  of  £93  8s.  6&  for  keeping  a  road 
in  said  barony  in  repair  for  half  a  year,  that  is,  from 
Summer,  1864,  till  Spring,  1863;  and  at  same  As- 
sises presented  to  the  same  Hugh  Stines,  off  the* 
county  at  large,  a  ium  of  £16  lis*.  9d  for  keeping 
the  same  road  in  repair  for  the  same  period. 

It  appeared  that  it  was  by  mistake  that  the  sum  of 
£33  38.  6d.  was  preseated  off  the  barony,  the  propetf 
sum  which  should  have  been  presented  off  the  barony 
being  16  lis.  94.,  the  road  being  a  post  road;  the 
entire  sdm  which  should  have  been  presented  off 
couutv  and  barony  for  the  half-jeat  being  £33  3s.  6d.f 
namely,  one-half  off  each. 

It  further  appeared  that  the  Hugh  Stines  te  whom 
these  presentments  had  been  made  was  not  the  pri- 
soner or  aay  relative  of  his,  but  another  Hdgb  Stines, 
who  in  fact  was  the  contractor,  and  repaired  the  road 
in  the  said  barony* 

It  further  appeared  that  at  the  same  Summer  As- 
sizes of  1862,  a  presentment  was  made  for  the  pri- 
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•oner  for  the  sum  of  £9  10s.  8d.  for  keeping  in  re- 
pair for  half  a  year  a  road  in  the  barony  of  East 
Narragh  and  Reban,  payable  off  said  barony. 

It  farther  appeared  that  these  several  presentments 
became  dnly  payable  at  the  Spring  Assises  of  1863, 
and  that  Hugh  Stines,  the  contractor  for  the  road  in 
Kilkea  and  Moon,  was  paid  the  amount  presented  to 
be  levied  off  that  barony,  which  being  in  fact  the 
amonnt  of  his  contract,  he  made  no  application  for 
the  sum  presented  to  be  levied  off  the  connty  at  large. 

It  farther  appeared  that  the  prisoner,  Hugh  Stines, 
at  the  same  Assises  (Spring,  1863)  was  paid  the 
amonnt  of  his  presentment  of  the  previous  Assizes 
off  the  barony  of  East  Narragh  and  Reban,  namely— 
£9  10s.  9d.;  and  that  when  Mr.  Kennedy,  the  Trea- 
surer, was  in  the  act  of  giving  him  the  usual  cheque 
for  that  sum,  he,  Mr.  Kennedy,  not  knowing  or  re- 
collecting that  there  were  two  contractors  of  the  name 
of  Hugh  Stines,  stated  to  him  that  there  was  a  cheque 
for  £16  1  Is.  9d.  for  him  off  the  county  at  large,  and 
asked  him  was  it  all  right.  The  prisoner  said  it  was, 
and  received  from  him  the  cheqne  for  the  said  sum  of 
£16  lis.  9d.»  which  was  subsequently  endorsed  by 
and  paid  to  him.  This  cheqne,  however  did  not  form 
the  snbject  of  the  present  trial;  it  was  referred  to 
merely  for  the  purpose  of  showing  how  the  prisoner 
was  able  to  effect  the  fraud,  the  subject  of  the  present 
trial. 

It  further  appeared  that  the  three  presentments  so 
made  in  Summer,  1862,  being  for  continuing  con- 
tracts, were  continued  at  each  succeeding  Assizes  up 
to  and  including  Spring,  1864. 

It  further  appeared  that  in  Summer,  1868,  Hugh 
Stines,  the  prisoner,  was  paid  the  sum  to  which  he 
was  entitled  off  the  barony  of  East  Narragh  and  Re- 
ban, £9  10s.  9d.;  and  the  other  Hugh  Stines  was 
paid  the  sum  of  £33  3s.  6d.  off  the  barony  of  Kilkea 
and  Moon ;  but  no  application  was  made  at  that  As- 
sizes for  the  sum  of  £16  1  Is.  9d*,  payable  off  the 
county  at  large;  and  the  cheque  for  that  sum,  signed 
by  the  treasurer,  and  countersigned  by  the  Clerk  of 
the  Crown,  remained  in  the  treasurer's  office. 

It  appeared  that  the  manner  in  which  the  several 
presentments  were  paid  by  the  treasurer,  was  as  fol- 
lows:— As  soon  as  the  several  presentments  for  pay- 
ment were  regularly  passed  at  each  Assizes,  the  trea- 
surer filled  up  cheques  for  the  amount  of  each  pre- 
sentment in  favour  of  the  person  to  whom  same  was 
payable,  or  order,  signed  by  himself  and  countersigned 
by  the  Clerk  of  the  Crown  in  the  manner  contem- 
plated by  the  4th  section  of  the  1st  Vic.  cap.  54; 
and  the  persons  to  whom  the  presentments  were  pay- 
able came  to  the  treasurer's  office  and  handed  in  on  a 
small  piece  of  paper  the  number  of  the  presentment 
which  he  required  payment  of.  This  number  the  ap- 
plicant was  able  to  get  from  one  of  the  quaere  books, 
One  of  which,  as  stated  by  one  of  the  witnesses,  was 
to  be  found  in  every  public-house  in  the  town  of  Naas. 
Accordingly,  on  the  80th  of  March,  1 864,  when  the 
treasurer,  Mr.  Robert  Kennedy,  was  in  his  office  pay- 
ing the  presentments  then  payable  for  the  barony 
either  of  Kilkea  and  Moon  or  East  Narragh  and  Reban, 
the  prisoner,  Hugh  Stines,  appeared,  and  handed  to 
him  a  small  piece  of  paper  containing  on  it  two  num- 
bers— one  that  of  the  presentment  of  Summer  As- 


sizes, 1863,  for  the  barony  of  East  Narragh  and  Reban, 
£9  10s.  9d,  and  the  other  off  the  county  at  large,  for 
the  road  in  the  barony  of  Kilkea  and  Moon,  £16  1  la. 
9d. 

The  treasurer  thereupon  referred  to  the  quaere 
book  in  his  possession,  and  finding  the  numbers  accu- 
rate, and  that  both  presentments  were  payable  to 
Hugh  Stines,  neither  presentment  nor  qossre  book 
containing  any  further  description  of  the  person,  he 
handed  to  the  prisoner  receipts  for  the  amonnt  of  each 
presentment  filled  np  by  him  or  his  clerk,  to  be  signed 
by  the  person  so  receiving  the  amonnt.  And  the  pri- 
soner having  signed  both  receipts,  the  treasurer,  Mr. 
Kennedy,  gave  him  in  exchange  for  the  receipts  the 
two  cheques  which  had  been  previously  signed  by  him 
and  countersigned  by  the  Clerk  of  the  Crown.  When 
Mr.  Kennedy  so  gave  the  prisoner  these  two  cheques 
he  did  not  recollect  or  know  that  there  was  a  second 
Hngh  Stines,  and  he  took  for  granted  that  the  prisoner 
was  entitled  to  both  cheques.  As  soon  as  the  trea- 
surer had  so  given  to  the  prisoner  these  two  cheques, 
he  recollected  that  he  had  in  his  desk  the  cheque  for 
the  presentment  off  the  county  at  large,  which  should 
have  been  asked  for  and  paid  at  the  previous  Assizes; 
and  he  mentioned  to  the  prisoner  that  he  had  snob 
cheque  so  remaining,  and  asked  the  prisoner  was  he 
the  person  entitled  to  it,  to  which  the  prisoner  replied 
that  he  was.  The  treasurer  then  produced  the  cheqne 
and  showed  it  to  the  prisoner,  who  said  that  it  was 
all  right,  and  made  some  excuse  for  not  having  ap- 
plied for  it  at  the  previous  Assizes. 

Mr.  Kennedy  stated  that  he  thought  he  perceived 
some  hesitation  on  the  part  of  the  prisoner,  whereupon 
he,  the  treasurer,  applied  to  the  other  contractors  pre- 
sent, who  were  receiving  the  amount  of  their  present- 
ments, when  several  of  them  exclaimed  there  was  no 
doubt,  for  that  they  knew  the  prisoner  to  be  Hngh 
Stines  the  contractor.  Thereupon  Mr.  Kennedy,  be- 
lieving him  to  be  entitled  and  to  be  the  Hngh  Stines 
named  in  the  cheque,  gave  him  the  cheque  for  £16 
1  Is.  9d.  which  had  been  lying  over  since  the  Summer 
Assizes  of  1863,  having  obtained  from  him  a  receipt 
for  the  same.  The  prisoner  having  written  the  name 
Hugh  Stines  on  the  back  of  each  of  the  cheques  or 
orders  was  immediately  after  paid  the  amount  thereof 
by  the  Clerk  of  the  Bank  of  Ireland,  who  was  then  in 
Naas  for  the  purpose  of  paying  the  treasurer's  cheques. 

The  other  Hugh  Stines  for  whom  the  cheques,  the 
subject  of  this  indictment,  were  intended,  proved  that 
he  did  not  authorize  the  prisoner  to  receive  them,  and 
was  no  party  to  the  fraud. 

The  jury  were  of  opinion,  of  which  there  could  be 
no  doubt,  that  when  the  prisoner  obtained  from  the 
treasurer,  Mr.  Robert  Kennedy,  the  two  cheques,  the 
subject  of  the  indictment,  he  perfectly  well  knew 
that  he  was  not  entitled  to  them,  and  that  he  was 
not  the  Hugh  Stines  named  in  them,  and  that  when 
he  so  received  them  he  fraudulently  intended  to  ap- 
propriate the  proceeds  to  his  own  use,  and  that  by 
his  words  and  conduct  he  represented  to  the  trea- 
surer, Mr.  Kennedy,  that  he  was  entitled  to  them,  and 
that  he  was  the  Hugh  Stines  named  in  them. 

The  prisoner's  counsel  submitted  that,  even  if  this 
were  so,  still  the  offence  did  not  amount  to  lar- 
ceny, but  obtaining  the  orders  by  false  pretences  or 
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1>j  personating  the  Hugh  Stines  to  whom  same  were 
payable* 

Counsel  for  the  Grown  on  the  other  hand  contended 
that  the  treasurer  had  no  authority  or  power  to  give 
the  cheques  to  any  one  except  the  Hugh  Stines  named 
In  them;  and  therefore  that  no  property  passed  by  the 
giving  them  to  the  prisoner,  and  therefore  that  the 
prisoner's  offence  amounted  to  larceny. 

A  qnestion  also  was  raised  as  to  whose  the  property 
in  the  cheque  should  have  been  stated  to  be* 

The  counsel  for  the  Crown  elected  to  take  a  ver- 
dict on  the  first  count,  in  which  the  property  was 
stated  to  be  that  of  Mr.  Robert  Kennedy. 

Under  my  direction  the  prisoner  was  convicted  on 
the  first  count  and  acquitted  on  the  others. 

The  jury  recommended  him  to  mercy,  on  the  ground 
of  the  temptation  held  out  to  him  by  the  remissness  of 
the  public  officers. 

I  sentenced  him  to  six  calendar  months9  imprison- 
ment and  hard  labour;  and  not  being  able  to  obtain 
bail  during  the  continuance  of  the  assizes  he  remained 
in  custody. 

I  beg  to  submit  the  following  questions  for  the 
consideration  of  the  Court:— 

1st.  Was  the  property  in  the  cheques  properly 
described  as  being  that  of  Mr.  Robert 
Kennedy,  the  treasurer? 
2nd.  Did  the  offence  of  the  prisoner  amount  to 
larceny? 

If  both  these  questions  are  answered  in  the  affir- 
mative the  conviction  is  to  be  affirmed.  If  either  is 
answered  in  the  negative  the  conviction  is  to  be  set 
aside,  and  the  prisoner  discharged. 

The  cases  referred  to  by  the  counsel  are  collected 
in  Roscoe  on  Criminal  Evidence,  page  597,  in  the 
edition  of  1857.  Larceny;  proof  of  the  taking;  dis- 
tinction between  larceny  and  obtaining  goods  by  false 
pretences. 

James  H.  Monahan. 

Copt  of  the  Indictment. 
Corarrr  of  Kildare,  1      The  jurors  for  our  Lady  the 

to  wit, J  Queen,  upon  their  oath  present 

that  Hugh  Stines,  on  the  4th  day  of  April,  in  the  year 
of  our  Lord,  1864,  feloniously  did  steal,  take,  and 
carry  away  certain  valuable  securities  of  the  value  of 
£16  lis.  9d.  each,  to  wit,  two  bank  drafts  for  the 
payment  of  £16  lis.  9d.  each;  two  other  drafts  for 
the  payment  of  £16  lis.  9d.  each ;  two  bank  cheques 
for  the  payment  of  £16  lis.  9<L  each;  two  other 
cheques  for  the  payment  of  £16  lis.  9d.  each;  two 
bills  of  exchange  for  the  payment  of  £16  lis.  9d. 
each;  two  orders  for  the  payment  of  money  to  the 
amount  of  £16  lis.  9d.  each;  and  two  warrants  for 
the  payment  of  money  to  the  amount  of  £16  lis. 
9d.  each,  the  property  of  one  Robert  Kennedy,  and 
also  certain  money  to  the  amount  of  £33  3s.  6d.,  and 
two  pieces  of  paper  of  the  moneys,  goods,  and  chattels 
of  the  said  Robert  Kennedy;  the  said  several  sums  of 
money  secured  and  payable  by  and  upon  the  said  va- 
luable securities  respectively  then  remaining  and  be- 
ing wholly  and  in  all  respects  due  and  unsatisfied, 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 


And  the  jurors  aforesaid,  upon  their  oath  aforesaid 
do  further  present  that  the  said  Hugh  Stines  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  felo- 
niously did  steal,  take,  and  carry  away  certain  other 
valuable  securities  of  the  value  of  £16  1 1s.  9d.  each; 
two  bank  drafts  for  the  payment  of  £16  lis.  9d. 
each;  two  other  drafts  for  the  payment  of  £16  lis. 
9d.  each;  two  bank-cheques  for  the  payment  of  £16 
1  is.  9d.  each;  two  other  cheques  for  the  payment  of 
£16  lis.  9d.  each;  two  bills  of  exchange  for  the  _ 
payment  of  £16  lis.  9d.  each;  and  two  orders  for 
the  payment  of  money  to  the  amount  of  £16  1  Is.  9d. 
each;  and  two  warrants  for  the  payment  of  money  to 
the  amount  of  £16  lis.  9d«  each,  the  property  of  a 
certain  other  person,  to  wit,  one  other  Hugh  Stines  | 
and  also  certain  other  money  to  the  amount  of  £33 
3s.  6d. ;  and  two  other  pieces  of  paper  of  the  moneys 
goods  and  chattels  of  the  said  last-mentioned  Hugh 
Stines,  the  said  several  sums  of  money  secured  and 
payable  by  and  upon  the  said  valuable  securities  re- 
spectively then  remaining  and  being  due  unpaid  and 
unsatisfied  to  the  said  last-named  Hugh  Stines,  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  first-named  Hugh 
Stines  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, feloniously  did  steal,  take,  and  carry  away  cer- 
tain other  money  to  the  amount  of  £33  3s.  6d.  of  the 
moneys  of  the  Governor  and  Company  of  the  Bank  of 
Ireland,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  Crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  first-named  Hugh 
Stines,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, feloniously  did  steal,  take,  and  carry  away  cer- 
tain other  money  to  the  amount  of  £33  3s.  6d.  of  tha 
moneys  of  the  persons  subject  to  the  payment  of  grand 
jury  cess  for  the  barony  of  Kilkea  and  Moon,  in  the 
County  of  Kildare,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

True  bill  for  self  and  fellows, 

Rich  Ad  Moore,  Foreman. 

Copies  of  the  two  Bank  Orders,  the  subject  of 
the  Indictment:— 

No.  30th  day  of  July,  1 863. 

To  the  Cashiers  of  the  Bank  of  Ireland. 
Pay  to  Hugh  Stines  or  order,  the  sum  of  Sixteen 
Founds,  Eleven  Shillings,  and  Nine  Pence  for  con- 
tract pursuant  to  Presentment,  No.  284,  at  Spring 
Assises,  1863,  which  charge  to  my  account. 
£16  Us.  9d. 

Robert  Kennedy,  Treasurer  of  Kildare. 
W.  Lewis,  Clerk  of  the  Crown. 

This  draft  must  be  endorsed  by  the  payee. 

No.  30th  day  of  March,  1864. 

To  the  Cashiers  of  the  Bank  of  Ireland. 
Pay  to  Hugh  Stines,  or  order,  the  sum  of  Sixteen 
Pounds,  Eleven  Shillings,  and  Nine  Pence  for  contract 
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pursuant  to  Presentment,  No.  194,  at  Summer  As- 
sises, 1863,  which  charge  to  my  account 
£16  11s.9<L 

Robert  Kennedy,  Treasurer  of  Kfldare, 
W.  Lewis,  Clerk  of  the  Grown. 

This  draft  must  be  endorsed  by  the  payee. 

O'DriscoU  for  the  prisoner.— Upop  the  facts  thU 
Joes  not  amount  to  larceny.  It  was  a  case  either  of  ob* 
tailing  money  under  false  pretences,  or  of  pertxmation, 
The  prieopqr  <Jid  not  ask  for  the  pheque, — R&  v. 
Ifucklow  (I  Mood.  0.  C.16Q);  Rex  y.  Jackson  (I 
Mood,  Q>  C-  UJW ;  R#f  ▼•  Farkee  {%  East.  P.  0., 
$71);  ftorey's  case  (Rues,  ft  Ry.  81);  -Rex  y.  Do- 
rw  (25  W.  n.  s.  Mag.  Gas.  91 ;  s.  c.  Dearal  0.  L. 
(40);  Longstreefe  ewe  (1  Mood.  G.  a  1 19). 

Baitersby,  Q.&  and  fferon,  Q.C,  for  the  Grow*.— 
First,  the  property  was  rightly  laid  in  the  treasurer.— 
$tak  \  Vict.  c.  54,  s.  4.  On  the  other  question! 
Hardy  $  can  (Leach.  467);  4  BUckst.  Com.  231,  n; 
#.  r.  Adam*  (1  Den.  G.  G.  38);  R.  r.  Wilkins  (2 
Sua.  211);  Jt.  v.  Vincent  (2  Den.  G.  G.  464);  JR. 
T.  bobbins  (Dearsl  418);  22.  v.  Bramlsy  (Leigh  ft 
Cave,  21);  A  icicles' *  case  (1  Leach.  219);  R.  ▼. 
Brown  (Dearl.  616);  R.  y.  Shepherd  (9  G.  ft  P. 
221);  JR.  v.  Sparrow  (2  Cos  G.  G.  285);  JB.  r. 
#ttyw>n  (2  Cos  C.  G.  225). 

Cwr.  adv.  vutt. 

May  3.— Lktrot,  0.  J.*— The  question  here  is 
whether  the  conviction  for  larceny  can  be  sustained, 
or  whether  the  case  only  afforded  ground  for  an  in- 
dictment for  obtaining  money  nnder  false  pretences. 
The  subject-  matter  was  a  cheqae  for  the  payment  of 
money  earned;  it  was  drawn  on  behalf  of  a  person 
from  whom  it  was  delivered  to  the  applicant  by  a 
mistake,  and  he  received  it  knowingly,  and  intending 
to  apppropriate  h  to  his  own  nse.  Upon  that  a  ver- 
dict was  found  against  htm,  and  according  to  the  au- 
thorities eited  the  Court  is  of  opinion  that  the  convic- 
tion was  good.  My  own  impression  at  first  eertainry 
was  that  it  was  a  case  of  obtaining  money  by  false 
pretences,  but  on  the  finding  of  the  jury  and  the  au- 
thorities cited,  I  now  am  of  opinion  that  it  was  lar- 
ceny, and  that  the  conviction  must  be  npheld. 

The  other  judges  ooacmrred. 

Conviction  affirmed. 


BeporUdby  J.  Field  Joboiton,  E«q..  B*rri*ter-«t.Law. 

[Corah  Lefboy,  G.  J.,  Monaha^n,  a  J*  Kjkogh, 
O'Brien,  Fitzgerald  and  O'Hagan,  JJ.,  and 
Fitzgerald,  Hughes,  and  Deast,  BB.] 

Reoina  v.  Gjllis.— jtfay  30,  31 ;  June  10. 

Admissibility  of  prisoner's  confession. 

A  polioo-odtiSieMe  having  come  to  the  prisoner's  pre- 
mises, and  the  prisoner  having  made  to  him  a  state* 
ment  with  reference  to  the  Fenian  conspiracy,  in 
which  he  implicated  himself  the  policeman  asked 
him  if  he  woe  wiUiaf  to  state  to  his  superintendent 
what  he  had  stated  to  hm.  The  prisoner  accompa- 
nied the  policeman,  and  made  a  statement  to  the 
superintendent.      The  superintendent,  who  knew 


from  the  prisoners  statement  that  he  had  been  \ 
cated  in  the  conspiracy,  ashed  him  if  he  teas  i 
to  make  that  statement  to  the  magistrate.  Ihe  pri- 
soner agreed  to '  do  *»,  and  went  before  the  ma- 
gistrate, by  whom  he  was  sworn,  and  by  whom  Me 
information  was  taken  in  reply  to  questions  put  Iff 
the  magistrate,  Me  answere  to  whieh  questions  the 
prisoner,  in  some  instances,  fottowtd  up  with  state- 
ments of  his  own.  The  magistrate  did not  give  ten 
any  caution.  The  magistrate  subsequently  deposed 
Mat  on  that  occasion  he  did  not  look  on  the  prisoner 
as  an  informer,  hut  treated  him  as  a  Crown  witness 
in  the  ordinary  sense,  but* that  a  few  days  after- 
wards, when  the  information  urns  resworn,  he  did 
consider  him  in  the  nature  of  an  approver.  The 
prisoner,  moreover,  en  the  second  occasion,  in  an- 
swer to  questions  put  to  him  by  Ae  counsel  for  other 
Fenian  prisoners,  deposed  as  joUowe—*  Two  of 
the  detectives  dragged  me  here.  2  swear  I  expect 
nothing— I  came  to  save  myeolfV  The  prisoner 
hewing  subsequently  refused  to  give  evidence  against 
the  persons  implicated  m  his  informations,  was  him- 
self indicted,  and  on  hie  tried  the  two  informations* 
together  with  ihe  statement  made  by  the  prisoner  to 
ihe  policeman,  were  put  in  evidence  against  him. 
The  jury  convicted  the  prisoner.  The  question  of 
the  admissibility  of  the  two  informations  having 
been  reserved  for  Me  Court  of  Criminal  Appeal— 
Held,  tfiat  they  were  both  inadmissible  as  being 
given  under  the  influence  of  hope  held  out  by  a  per- 
son in  authority  f  Monahan,  C.  J.,  Keogh,  J.,  and 
Fitzgerald,  B^  dissentientibns). 
And  {per  Fitzgerald,  B.)  that  the  first  information 
was  admissible,  but  the  second  was  inadmissible. 

Case  reserved  by  Keogh,  J.,  at  the  Special  Commis- 
sion for  the  city  of  Dublin,  held  in  November,  1865. 
The  case  stated  was  as  follows: — 
;  The  prisoner  was  tried  at  the  Special  Commission  for 
treason  felony,  and  found  guilty.  He  was  sentenced 
to  five  years9  penal  servitude. 

|  Upon  the  trial  Mr.  John  Calvert  Stronge  was  called 
as  a  witness.  He  is  one  of  the  Divisional  Magis- 
trates for  the  city  of  Dublin.  Proved  his  name  and 
handwriting  to  the  depositions  of  the  prisoner,  first 
taken  on  the  27th  September,  and  re-sworn  on  the 
2nd  October,  1 865.  Prisoner  made  the  information 
on  oath,  and  signed  it  in  witness's  presence.  He  was 
sworn,  and  must  have  been  asked  if  the  contents  were 
true. 

On  cross-examination.— -The  information  was  taken 
from  prisoner  in  reply  to  questions  from  witness,  and 
in  some  instances  he  foHowed  up  the  answers  with 
statements  of  his  own.  He  was  first  sworn.  He 
was  produced  as  a  witness  for  the  Crown,  ready  and 
witting  to  give  his  evidence  for  the  Fenian  prosecu- 
tions. There  were  about  fbrty  prisoners  then  in  cus- 
tody. No  one  present  before  witness  when  he  made 
his  first  information  on  the  27  th  September, — no  one 
present  but  the  clerk  who  took  down  the  evidence, 
himself,  and  witness.  The  information  was  read  over 
ia  the  presence  of  the  prisoners  in  charge,  and  the 
prisoner  was  then  re-sworn.  The  prisoner  was  pro- 
duced by  some  members  of  the  police  force.  He  was 
[not  in  custody;  but  a  statement  was  made  to  me  that 
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lie  could  givo  evidence  about  the  pike-making.  The 
statement  made  m  his  presence  was,  u  Here  is  the 
witness,"  He  was  then  examined  by  witness,  be- 
Bering  that  he  coald  give  evidence  as  to  pike-making. 
Witness  did  not  know  that  he  knew  anything  of  the 
conspiracy.  His  statements  came  out  one  after  ano- 
ther as  witness  pursued  the  subject,  finding  that  he 
knew  much  more  than  witness  thought  Witness  did 
not  look  on  him  as  an  informer,  but  treated  him  as  a 
Crown  witness  in  the  ordinary  sense.  No  one  had 
charge  of  him;  he  was  not  in  custody.  Beyond  all 
question  he  was  not*  The  first  step  witness  took 
was  to  swear  him.  Administered  the  oath  as  a  ma- 
gistrate. His  evidence  affected  all  the  prisoners,  and 
more  particularly  Michael  Moore.  Witness  gave  him 
no  cantion  whatsoever.  Did  not  consider  he  would 
implicate  himself.  Did  not  cantion  him  on  the  second 
occasion.  Witness  did  consider  him  on  the  second 
occasion  in  the  nature  of  an 'approver.  Not  the 
slightest  inducement  was  held  out  to  him  on  the  first 
or  second  occasion  by  witness  or  by  anyone  to  his 
knowledge. 

Charles  Smith,  one  of  the  G  division  of  police,  ex- 
amined.— Went  to  look  fbr  Moore  at  Francis-street 
on  the  26th  September,  and  saw  the  prisoner.  Told 
him  I  came  to  make  a  search.  I  said,  "  I  under- 
stand yon  have  a  forge."  He  at  once  went  to  a  door 
and  opened  it,  and  admitted  us  to  the  forge.  He  said 
he  had  let  the  forge  to  Michael  Moore,  who  he  knew 
was  a  blacksmith,  and  that  on  the  following  Monday 
he  brought  in  three  other  men  whom  he  named.  He 
told  me  the  way  they  were  making  pikes,  and  how 
they  were  sent  out  I  left,  and  returned  again  on  the 
morning  of  the  27th.  I  asked  him,  "  Are  yon  wil- 
ling to  come  down  and  state  what  yon  stated  to  me 
to  my  superintendent?"  He  said,  "I  am.*9  He 
thereupon  put  on  his  coat  and  came  along  with  me. 
He  did  that  perfectly  voluntarily.  I  did  not  hold  out 
the  slightest  inducement  or  threat  to  make  him  give 
evidence.  He  told  me  that  on  one  occasion  he  car- 
ried fifty  pikes  to  a  man  at  the  corner  of  Mark's- 
alley.  He  told  me  he  attended  a  Fenian  meeting  at 
a  house  kept  by  a  man  named  Phlbbs  at  the  corner 
of  Fatrick-street.  It  was  attended  by  seventy-five 
officers,  amongst  others  Moore.  He  also  said  he  was 
a  sergeant  in  the  society.  The  next  day  went  back 
and  asked  him  would  he  make  the  statement  to  my 
superintendent,  and  he  said  he  would,  und  all  that 
was  voluntary  and  without  any  inducement  or  threat 
whatsoever.  Went  on  the  5th  October  to  him,  and 
told  him  I  came  for  him  to  come  and  hear  his  infor- 
mations read  over  in  the  presence  of  the  prisoners. 
He  at  once  pat  on  his  coat  and  came  along  with  me, 
and  he  then  said,  "  If  I  had  to  do  this  again,  I  wonld 
rather  take  ten  years  than  do  it,  for  my  family  will 
be  rained  by  it."  I  brought  him  down  to  Lower 
Castle-yard,  and  he  then  said  he  would  take  five  years 
now  to  get  out  of  it. 

Cross  examined. — I  was  in  plain  clothes,  and  so 
was  Sergeant  Clarke.  He  knew  me  perfectly  well, 
and  bid  me  good  morning.  The  conversation  was 
going  on  while  we  were  searching.  I  asked  him  some 
questions  about  Michael  Moore,  how  he  made  the 
pikes.  Moore  was  in  custody  at  the  time.  To  the 
best  of  my  belief  I  told  him  Moore  was  in  custody. 


Said  it  was  unpleasant  to  search  his  place,  but  that  I 
must  do  my  duty.  I  did  not  go  to  make  an  arrest. 
Prisoner  was  not  in  our  custody.  On  the  27$  Clarke 
and  I  acompanied  prisoner  to  Superintendent  Ryan, 
Lower  Castle-yard. 

Mr.  Superintendent  Ryan  examined. — I  brought 
Gillie  down  to  the  magistrate.  He  came  voluntarily. 
I  introduced  him.  I  never  held  out  any  inducement 
or  threat  whatsoever.  I  asked  him  had  he  any  ob- 
jection to  give  information,  and  be  said  not.  I  saw  hint 
after  in  prison,  and  said  if  he  would  adhere  to  his  first 
information  I  coald  serve  him.  I  did  not  tell  him  that 
he  onght  not  to  criminate  himself,  or  that  what  he 
would  say  would  be  used  against  him.  I  knew  from 
his  own  statement  that  he  had  been  implicated  in  the 
conspiracy,  from  his  own  voluntary  statement.  I 
then  asked  him  was  he  willing  to  make  that  state- 
ment before  the  magistrate,  and  if  it  was  to  be  as  a 
witness.  He  said,  "  yes."  I  then,  in  the  prisoner's 
presence,  said,  "  Here  is  a  man  named  Giilis,  and 
would  your  worship  hear  what  he  has  to  say,  and 
take  his  information?  "  I  understood  him  to  go  be- 
fore the  magistrate  as  a  witness,  and  I  have  no 
doubt  he  understood  the  same. 

At  the  close  of  this  evidence  the  Crown  tendered 
in  evidence  the  prisoner's  information.  Mr.  Butt  ob- 
jected to  its  reception,  and  we  allowed  the  information 
to  be  read,  reserving  the  propriety  of  onr  doing  so 
for  the  consideration  of  the  Court  of  Criminal  Appeal. 

If  the  information  was  improperly  received,  the 
conviction  cannot  be  sustained.  The  objection  taken 
to  the  information  was  as  being  made  under  an  expec- 
tation that  prisoner  wonld  be  taken  as  an  approver  or 
witness;  and  secondly,  that  being  on  oath  he  was 
bound  to  answer  all  questions  put  to  him  unless  he 
said  it  would  criminate  himself  to  do  so. 

We  refer  to  the  information, 

William  Eeoos. 

May%  1866. 

The  informations  were  as  follows: — 

The  Information  of  George  Angustine  Frederick 
Giilis,  of  No.  83  Francis-street,  cart  and  dray  maker, 
in  said  district,  taken  before  me,  one  of  the  magis- 
trates of  the  Dublin  Police,  in  said  District. 

I,  informant,  being  duly  sworn  upon  oath,  depose 
and  say,  that — 

About  four  months  ago,  the  man  now  in  custody, 
called  Michael  Moore,  came  to  me  at  the  place  above 
mentioned,  and  took  from  me  the  stable  at  the  rere 
of  my  house,  at  the  place  aforesaid,  at  one  shilling 
and  sixpence  a  week.  I  knew  he  was  a  blacksmith, 
and  he  told  me  he  wanted  the  stable  for  a  forge.  I 
gave  him  the  key,  and  he  took  possession  at  once, 
and  brought  there  two  vices,  one  bellows,  one  anvil, 
sledgehammer,  and  smith's  toob.  It  was  some  time 
in  the  middle  of  the  week  he  took  the  stable,  and  on 
the  following  Monday  he  began  to  work.  On  that 
morning  he  brought  four  assistants,  named  Peter 
O'Brien,  John  Moore,  (brother  to  Michael  Moore), 
Peter  Kearney,  and  Michael  Cody.  They  commenced 
at  once  making  pike-heads,  and  never  ceased  until  the 
Friday  before  the  Irish  PeopU  newspaper  was  seised. 
They  made  from  one  hundred  to  one  hundred  and 
twenty  pike^heads  a  week.    We  all  knew  perfectly 
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irell  that  the  pike- heads  were  for  the  use  of  the  Fe- 
nians in  Ireland.  The  price  of  each  pike-head  was 
two  shillings  and  sixpence.  The  pike-heads  were  re- 
noved  in  boxes  of  fifty,  and  when  ouly  two  dozen 
were  wanting,  they  would  be  carried  away  under  the 
arm  of  one  of  us.  On  one  occasiou  I  brought  fifty 
pike-heads,  tied  up  in  a  cloth,  to  the  public- house  of 
a  man  named  Hendrick,  at  the  corner  of  Mark's -alley 
and  Francis-street;  and  I  then  delivered  them,  by 
the  directions  of  Michael  Moore,  to  a  man  whom  I 
did  not  then  know,  but  whom  I  could  recognise 
again,  i  sat  a  full  hour  with  this  man.  We  had 
some  drink  together. 

We  had  the  place  so  contrived  that  no  person  oould 
be  admitted  without  my  consent.  If  I  did  not  know 
the  person  demanding  admittance,  I  applied  to  Mi- 
chael Moore,  or,  in  his  absence,  to  any  of  the  other 
workmen. 

I  know  a  man  called  Captain  Michael  Ottoyle.  On 
two  occasions  he  came  into  the  stable  while  the  pikes 
were  making.  The  last  occasion  was  about  three  weeks 
ago,  when  I  heard  he  went  to  the  country.  He  came 
there  to  see  Moore,  with  whom  he  was  intimate,  and 
he  knew  very  well  that  the  pikes  were  making  for 
the  Fenian  movement. 

I  am  acquainted  with  the  Fenian  oath,  ft  is  as 
follows: — "  In  the  presence  of  Almighty  God,  I  do  so- 
lemnly swear  allegiance  to  the  Irish  Republic,  now 
virtually  established,  and  to  take  up  arms,  when  called 
upon,  for  its  defence  and  integrity.  I  also  swear  im- 
plicit obedience  to  my  superior  officers.  I  take  this 
oath  in  the  spirit  of  a  soldier  of  liberty.  So  help  me 
God." 

Several  persons  connected  with  the  Fenian  Society, 
whose  names  I  don't  know,  but  whom  I  conld  recog- 
nise again,  visited  the  stable  where  the  pikes  were 
made.  I  could  also  identify  several  of  the  brother- 
hood who  attended  drill  in  the  drawing-room  of  my 
house.  On  one  occasion  I  was  drilled  myself.  Mi- 
chael Murphy  is  the  name  of  the  man  who  drilled 
me.  About  thirty  men  used  to  meet  in  my  drawing- 
room  drilling.  A  man  named  Michael  Carolan,  a 
shoemaker,  took  the  drawing-room  from  me  for  the 
drilling  purposes.  The  rent  was  raised  by  subscrip- 
tion from  the  persons  drilled.  I  subscribed  amongst 
the  rest.  I  was  a  "  0  "  in  the  Fenian  Brotherhood. 
It  signifies  Sergeant.  "  A"  signifies  Colonel.  "  B" 
signifies  First  Lieutenant.  I  don't  know  what  stands 
for  Captain.  I  know  nothing  of  the  officers,  except 
the  man  who  is  immediately  over  me. 

I  remember  yesterday  (Tuesday)  three  weeks,  5th 
September,  1865,  I  attended  a  Fenian  meeting  of 
Fenian  officers  only,  held  in  a  public-house  at  the  cor- 
ner of  Patrick-street  and  Kevin-street,  kept  by  a  per- 
son named  Phibbs.  The  meeting  took  place  at  half- 
past  eight  o'clock  in  the  evening.  There  were  pre- 
sent seventy -five  officers  of  the  brotherhood,  amongst 
whom  I  saw  said  Michael  Moore,  John  Moore,  his 
brother,  Captain  O'Boyle,  a  man  named  Clohissy, 
said  Michael  Carolan,  and  several  other  persons  whom 
I  conld  identify.  There  was  a  man  placed  at  the  door 
to  prevent  any  one  but  Fenians  going  in ;  any  person 
unknown  to  the  doorkeeper  was  asked  whom  he  knew 
at  the  meeting,  and  when  that  was  ascertained  to  be 
correct  he  was  admitted.     There  were  speeches  made, 


the  drift  of  which  was  to  stick  together  and  stay 
united,  and  not  to  flinch,  man  to  man. 

The  object  of  the  Fenian  Society  was,  and  is,  to 
unite;  and  if  a  rebellion  took  place  to  assist  in  it,  and 
establish  a  Republic. 

On  Friday,  before  the  arrests  were  made,  and  the 
day  previous,  about  three  hundred  and  seventy  pike- 
heads  were  removed  from  the  forge.  The  pike  was 
similar  to  the  heads  of  the  lances  nsed  in  Her  Ma- 
jesty's army  by  the  Lancer  regiments.  The  spear 
was  seven  inches,  and  the  straps  eighteen  inches; 
two  feet  one  inch  altogether. 

I  have  looked  at  the  painted  flag  now  produced^ 
The  stripes  represent  the  four  provinces,  and  the  star* 
represent  the  thirty-two  counties  in  Ireland. 

I  saw  with  Michael  Cody  in  the  forge  two  six- 
barrelled  revolver  pistols. 

On  this  morning  said  John  Moore  came  to  my 
workshop  at  the  place  first  named,  and  said  to  me, 
"  You  had  a  visit  from  the  gentleman  of  the  G," 
meaning  the  detective  officer,  and  he  asked  me  what 
transpired  between  us.  I  told  him.  He  replied, 
"Yon  had  no  right  to  tell  them  anything;  tbej 
are  only  sifting."  I  told*  him  they  knew  as 
much  as  myself.  He  remarked  to  me  that  his  bro- 
ther Mike  would  be  in  a  great  hobble  from  my  infor- 
mation. 

The  iron  of  which  the  pike-heads  were  made,  was 
bought  at  Parkes'  on  the  Coombe. 

No  one  got  pikes  except  persons  who  represented 
themselves  to,  and  were  known  by  Michael  Moore  as 
Fenian  centres. 

Sworn  before  me,  37th  September,  1865, 

J.  C.  Strongs* 

Informant  bound  in  £100  to 
prosecute  at  City  Dublin 
Commission  Oyer  and  Ter- 
miner. 
Resworn  before  me,  2nd  October,  1865. 

J.  C.  Strongs 

George  Gillis. 

The  further  information  of  George  A.  F.  Gillis,  in 
said  district,  taken  before  one  of  the  magistrates  or 
the  Dublin  Police  in  said  district. 

I,  informant,  being  duly  sworn  upon  oath,  depose 
and  say,  that — 

I  wish  to  make  two  corrections  in  my  information 
of  27th  September  last,  which  are — first,  that  the 
Friday  before  they  (Moore  and  his  companions)  left, 
before  the  arrests  were  made,  the  same  number  of 
pike-heads,  about  one  hundred  and  twenty,  instead  of 
three  hnndred  and  seventy,  were  sent  out.  I  only 
saw  one  revolver  instead  of  two  with  Cody,  as  therein 
mentioned. 

George  Gnus. 

Sworn  2nd  of  October,  1865, 

J.  C.  Strong*. 

Cross-examined  by  Mr.  Sidney,  Q.C. 
Q.  Are  yon  a  Fenian? 
A.  Yes,  sir. 

Q.  Do  you  think  yon  ought  to  be  in  the  dock? 
A.  I  don't  know. 
Q.  How  long  are  you  a  Fenian? 
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A*  About  five  months. 

Q.  Ton  were  dragged  here? 

A.  I  was  brought  here  by  the  police  for  having  my 
.place  set. 

Q.  Are  yon  still  a  Fenian? 

A.  I  always  supported  the  cause. 

Q.  What  Drought  you  here? 

A.  Two  of  the  detectives  dragged  me  here. 

sQ.  When  were  you  arrested? 

A.  I  don't  know;  the  gentleman  here  can  tell. 

<J.  What's  a  Republic? 

A,  Independence  of  the  country  against  Crown  and 
Constitution. 

Q.  That  flag  represents  the  provinces  and  thirty- 
*wo  counties? 

A.  Yes. 

Q.  Are  yon  in  custody? 

A.  No. 

Q.  Where  have  yon  been  since  Thursday  last? 

A.  I  have  been  working  at  my  own  place. 

XJ.  How  much  do  yon  expect  for  this  job? 

A.  I  swear  I  expect  nothing;   I  came  to  save 
-myself. 

Sworn  2nd  of  October,  1865, 

J.  G.  Strongs. 

On  the  30th  and  31st  May  the  case  was  argued 
before  the  Court  of  Criminal  Appeal. 

Waters  (with  him  Butt,  Q.C.)  for  the  prisoner.— 
The  decision  in  Reg.  ▼.  Johnston  (15  Irish  Com.  Law 
Reports,  60)  only  goes  to  this,  that  if  a  policeman 
puts  questions  to  a  party  without  warning  him,  that 
does  not  amount  to  holding  out  an  inducement  or 
threat      In  the  present  case  the  inducement  of  hope 
was  held  out  by  a  person  in  authority.    I  call  the  at- 
tention of  the  Court  to  three  of  the  answers  given  by 
the  prisoner  on  cross-examination,  which  show  that 
he  was  acting  under  the  influence  of  both  fear  and 
hope — "  I  was  brought  here  by  the  police  for  having 
my  place  set.     Two  of  the  detectives  dragged  me 
here.     I  swear  I  expect  nothing;  I  came  to  save  my- 
self." Beg.  v.  M'Hugh  (7  Cox,  483)  is  undistinguish- 
able  from  this  case.    This  esse  is  stronger.    The  two 
differences  are  these — 1.  M'Hugh  was  in  custody 
charged  with  an  offence,  and  here  the  prisoner  was 
not.     2.  The  information  was  given  unsolicited.   The 
passage  in  Taylor  on  Evidence,  s.  820,  is  too  hasty. 
The  principle  upon  which  a  witness's  answer  is  evi- 
dence against  himself  is  that  he  is  not  bound  to  cri- 
minate himself,  and  that  he  must  be  taken  to  know 
the  law,  and  therefore  his  statement  is  looked  on  as 
voluntary.    There  is  a  distinction  between  getting  the 
prisoner  as  a  witness  and  making  him  an  informer. 
With  his  own  words,  "  I  came  to  save  myself/'  join 
the  knowledge  that  Mr.  Stronge  had  that  he  was  an 
informer.     As  to  questions  of  fact,  the  Court  are  in 
the  place  of  the  judge  who  tried  the  case. — Beg.  v. 
Baldry  (2  Denison's  Cr.  Cases,  430);  Reg.  v.  Toole 
(7   Cox,  244);  R.  r.  Lewis  (6  C.  &  P.  161);  R. 
y.  Davie*  (6  C.  &  P.  177);  Reg.  v.  Wheeley  (8  C. 
A  P.  250)  Reg.  r.  Owen  (9  C.  &  P.  238);  R.  v. 
Bentley  (6  C.  &  P.  148);  Lambe's  case  (2  Leach's 
Crown  Law,  552);  Bengals  case  (Ir.  Circuit  Rep. 
177);  R.  y.  Tubby  (5  C.  &  P.  530);  Reg.  r.  Bos- 


well  (Car.  6  Marsh,  584);  Reg.  v.  Dingley  (1  Car- 
&  Kir.  637). 

Heron,  Q.C,  and  J.  E.  Walshe,  Q.C,  for  the 
Crown,  cited  R.  v.  Haworth  (4  C.  &  P.  254);  Reg. 
v.  BayntU  $  Wren  (4  Cox,  402);  Reg.  r.  Chidley  fi 
Cummins  (8  Cox,  365)  R.  ▼.  BurUy  (2  Starkie, 
13);  Reg.  v.  Oarbett  (1  Denison's  Crown  Cases, 
236);  R.  v.  Court  (7  C  &  P.  486);  3  Russell  on 
Crimes,  pp.  411,  598;  2  Hale's  P.  C.  226;  9  Geo. 
4,  c  54,  s.  2.  1.  Being  an  accomplice,  the  Court 
must  presume  that  the  prisoner  was  properly  put  on 
his  trial.  2.  There  was  no  charge  against  him  at 
the  time  when  he  made  the  statement. 

Butt,  Q.C.  replied. 

Cur.  adv.  vuli. 

June  10. — O'Hagak,  J. — This  was  a  case  re- 
served for  the  Court  of  Criminal  Appeal.    The  pri- 
soner was  tried  for  treason-felony,  and  sentenced  to 
five  years'  penal  servitude.    Mr.  Stronge,  on  his  cross- 
examination,  stated  that  the  information  was  taken  from 
prisoner  in  reply  to  questions  from  witness,  and  in  some 
instances  he  followed  np  the  answers  with  statements  of 
his  own.  "  He  was  first  sworn.  (His  Lordship  went  on 
with  the  evidence.)    Witness  did  not  look  on  him  as 
an  informer,  but  treated  him  as  a  Crown  witness  in 
the  ordinary  sense.      His  evidence  affected  all  the 
and  prisoners,  more  particularly  Michael  Moore.  Wit- 
ness gave  him  no  caution  whatsoever.     Witness  did 
consider  him  on  the  second  occasion  in  the  nature  of  an 
approver."     Then  there  is  the  evidence  of  Smith-— 
"  Told  him  I  came  to  make  a  search.     He  said  he 
had  let  the  forge  to  Michael  Moore,  Ac   I  asked  him, 
are  you  willing  to  come  down  and  state  what  yon 
stated  to  me  to  my  superintendent.      He  said,  I  am. 
I  did  not  hold  out  the  slightest  inducement  or  threat 
to  make  him  give  evidence.    He  told  me  he  attended 
a  Fenian  meeting,  &c     The  next  day  went  back  and 
asked  him  wonld  he  make  the  statement  to  my  super- 
intendent, and  he  eaid  he  would,  and  all  that  was  vo- 
luntary."     I  do  not  think  the  cross-examination  of 
that  witness  very  important.    Then  there  is  the  evi- 
dence of  Superintendent  Ryan — "  I  did  not  tell  him 
that  be  onght  not  to  criminate  himself.     I  knew  that 
he  had  been  implicated  in  the  conspiracy  from  his 
own  voluntary  statement.      I  said,  Here  is  a  man 
named  Gillis,  and  would  your  worship  hear  what  he 
has  to  say,  and  take  his  information?      I  understood 
him  to  go  before  the  magistrate  as  a  witness,  and  I 
have  no  doubt  he  understood  the  same."   There  were 
three  informations.    The  question  arises  on  the  second 
information  in  my  judgment     If  it  was  improperly 
received,  the  conviction  cannot  be  sustained.      The 
objection  taken  to  the  information  was  as  being  made 
under  an  expectation  that  prisoner  would  be  taken  aa 
an  approver  or  witness;  and  secondly,  that  being  on. 
oath,  he  was  bound  to  answer  all  questions  put  to  him, 
unless  he  said  it  would  criminate  himself  to  do  so. 
My  judgment  turns  mainly  npon  the  first  of  the  points 
reserved  by  the  learned  judge.      I  do  not  think  its 
being  on  oath  would  affect  the  statement  if  made* 
voluntarily,  or  without  the  influence  of  hope  or  fear. 
In  my  opinion  it  hangs  all  en  the  other  question.  The 
cases  are  all  consistent  with  the  honourable  charac- 
teristic of  our  law  that  a  self-criminating  statement 
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dannot  be  received  if  made  through  the  hope  of  re- 
Ward  or  through  fear.      "A  confession  forced  from 
the  mind  by  the  flattery  of  hope,  or  by  the  torture  of 
itau\  comes  in  ao  questionable  a  shape,  When  It  is  to 
tie  considered  ad  the  evidence  of  guilt,  thai  no  credit 
ought  to  be  given  to  it,  and  therefore  it  is  rejected/9 
Oa  the  one  point  there  seems  to  be  a  good  deal  of 
iifFerence  df  opinion,  some  holding  with  Lord  Wens- 
leydale,  and  others  being  of  a  different  opinion.     Bat 
it  appears  to  me  in  the  other  view  that  the  informa- 
tion* in   the  present   case  were    inadmissible.      I 
pal  the  question  (has — Was  the  prisoner  induced 
to  make  the  statement  by  a  person  in  authority 
through  the  hope  of  obtaining  immunity?     I  think 
he    was,   and    that   the  informations    were  Impro- 
perly submitted   to   the  jury.     This   was  the   pri- 
soner's  position    when    he   made    the   information. 
The  police  came  to  his  hoase.     He  stated  voluntarily 
that  he  bad  let  the  forge;  that  he  had  carried  pikes; 
that  he  Was  a  sergeant  in  the  Society.     All  this  was 
without  inducement      1  hat  statement  was  given  in 
evidence  without  objection,  and  might  have  convicted 
him.      But  the  police  were  not  satisfied  with  this  in- 
formation, and  asked  him  to  repeat  the  statement  to 
the  superintendent,  and  the  superintendent  asked  him 
to  repeat  it  before  the  magistrate.     He  went  and  was 
interrogated  without  any  caution,  and  disclosed  all  the 
case  against  himself.   He  was  then  in  custody — was  in 
the  power  of  the  police.  If  he  had  refused  to  do  this,  it 
was  their  duty  to  arrest  him,  and  they  would  have  done 
so.     Can  there  be  any  doubt  that  he  became  a  Crown 
witness  in  the  hope  he  would  escape  punishment, 
procuring  the  conviction  of  others  by  the  testimony 
tised  to  convict  himself?      If  so,  then  the  prisoner 
made  this  information  under  the  hope  held  out  by  a 
person  in  authority,  and  that  is  not  receivable,  how- 
ever much  the  Grown  may  have  reason  to  complain 
that  he  did  not  perform  his  contract.    But  further  he 
is  asked  on  cross-examination,  "  What  brought  you 
here?"  and  he  says,  "Two  of  the  detectives  dragged 
me  here."      "How  much  do  you  expect  for  this 
job?"     "  I  swear  I  expect  nothing:  I  came  to  save 
myself."    This  indicates  the  conception  he  had  of  his 
position,  and  the  motives  which  prompted  him.     We 
are  not,  as  argued  at  the  Bar,  to  receive  all  his  state- 
ments as  true.      I  have  no  doubt  he  told  the  truth 
when  he  said  his  object  was  to  save  himself;  and  if  I 
had  any  doubt  it  would  be  removed  by  the  evidence 
of  Mr.  Stronge  the  magistrate,  who  says  on  the  se- 
cond occasion  he  was  dealt  with  as  an  approver. 
There  was  no  caution  given  by  the  magistrate.     Mr. 
Stronge  did  not  consider  he  would  implicate  himself, 
and  did  not  caution  him  manifestly  on  the  ground  that 
he  was  an  approver.    We  have  therefore  also  the  tes- 
timony of  the  magistrate.     Therefore,  it  seems  to  me 
the  evidence  shonld  not  have  been  received,  given 
under  an  implied  promise  and  expectation.     I  do  not 
think   the  confession   is    necessarily  inadmissible   if 
made  without  inducement  by  a  witness  having  a  legal 
right  to  refuse  to  criminate  himself.      But  we  have 
here  the  additional  elements  which   of  themselves 
ahould  exclude  the  confession.      The  case  is  stronger 
than   "Reg.  v.  M'Hugh.      There   the   prisoner  was 
in  custody;  he   was   not   asked   to  become  a  wit- 
ness, though  he  became  one.     Here  he  was  not 


actually  bat  virtually  arrested.  Here  he  was  not  for* 
mally  charged,  bat  he  had  charged  himself  and  sup- 
plied the  evidence  of  his  owri  conviction.  He  had  no 
imaginable  motive  hat  making  himself  safe.  It  is  a 
fortiori.  This  is  especially  so  when  we  remember 
that  oar  law  provides  that  befoYd  the  examination  of 
an  accused  period,  he  shall  be  cautioned.  There  was 
no  caution  here.  Bat  that  admission  was  drawn  from 
him  in  detail  by  the  searching  questions  addressed  to 
him.  Bodily  torture  is  abolished,  bat  I  hope  we  shall 
never  put  people  morally  to  the  question — LavtAf*  tarn 
(2  Leach,  552).  The  case  of  R.  v.  Burley  in.2  Star- 
tle on  Evidence,  13,  has  been  relied  on.  1  do  not 
think  that  case  applies.  That  case  merely  decides 
that  if  an  approver  breaks  his  bargain  with  the  Crown, 
he  shall  not  be  protected.  The  witness  and  the  pro- 
secutor are  thereby  relegated  to  their  original  posi- 
tion. But  the  evidence  must  be  legal  evidence,  and 
the  confession  mast  be  voluntary.  This  is  common 
sense  and  common  justice.  A  confession  voluntary 
in  the  first  instance  was  given  in  evidence  without 
objection.  That  case  does  not  warrant  the  doctrine 
that  if  made  under  the  influence  of  hope  it  should  bo 
admitted.  He  is  not  to  be  found  guilty  because  he 
was  an  approver  upon  testimony  which  the  law  would 
not  admit  against  any  other  person.  By  the  rejec- 
tion of  this  evidence  we  shall  make  no  invasion  on 
the  recognised  principles  of  the  Constitution.  It  is 
possible  to  call  in  question  these  principles — to  saj 
they  have  been  pressed  too  far  in  favour  of  guilty- 
men;  but  I  shall  not  be  deterred  by  such  anticipa- 
tions. But  I  have  none  such.  The  moment  he  re- 
fuses to  prosecute  he  may  be  put  into  the  dock,  with 
all  the  resulting  disadvantages  against  himself.  The 
approver  will  gain  nothing  by  his  double  perfidy.  I 
am  unable  to  entertain  any  dread  of  evil  consequence* 
from  a  decision  in  accordance  with  authority. 

Deast,  B. — I  also  think  that  the  deposition  made 
by  the  prisoner  was  made  under  the  expectation  that 
in  consideration  of  it  he  would  be  relieved  from  alt 
penal  consequences  of  what  he  had  done.  The  con- 
duct of  those  in  authority,  their  acts  and  declarations, 
afforded  the  prisoner  reasonable  ground  for  coming  to 
that  conclusion. 

Fitzgerald,  J. — I  also  concur  with  O'Hagan,  J.  fa 
thinking  this  evidence  ought  not  to  have  been  re- 
ceived, and  that  the  conviction  cannot  be  sustained. 
I  have  arrived  at  that  conclusion  on  the  grounds  stated 
by  Deasy,  B.  that  the  conduct  of  the  parties  led  tho 
prisoner  to  form  the  opinion  that  he  would  escape  from 
the  consequences  of  his  acts.  1  do  not  mean  to  re- 
flect on  the  conduct  of  Superintendent  Ryan — quite 
the  contrary.  The  conduct  of  that  officer  In  that 
case  and  all  the  others  which  came  beforto  as,  was 
marked  by  fairness  and  propriety.  No  one  can 
fail  to  see  that  the  prisoner  listened  to  his  solicita- 
tion, and  went  to  the  magistrate  to  be  received  as  a 
Crown  witness  in  the  ordinary  course,  ue.  as  a  person 
who,  having  been  an  accomplice,  was  to  be  received 
as  a  witness  for  the  Crown.  Superintendent  Ryan 
in  fact  was  the  officer  who  had  the  charge  of  these 
prosecutions.  Thirty  or  forty  persons  were  in  custody. 
The  police  were  looking  for  evidence,  and  with  that 
object  brought  this  party  before  the  magistrate.  This 
was  not  a  mere  voluntary  statement,  but  induced  by 
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the  conduct  ef  this  person  in  authority,  It  was  said 
he  eame- forward  as  a  witness;  and  in  common  with 
«vsry  other  member  of  the  community  was  compellable 
ta  give  evidence,  fcot  if  is  place  of  coming  he  had 
hecb  simply  summoned  as  a  witness,  what  would  hare 
bees  lib  position  f  The  first  question,  he  might  have 
said,  lands,  to  criminate  myself,  or  may  be  a  link  in 
the  chain,  and  I  avail  myself  of  my  right  to  refuse  to 
answer  it.  In  place  of  that  he  makes  a  clear  state- 
ment, showing,  every  line  of  it,  that  he  was  an  ac- 
complice. The  evidence  was  not  receivable.  On  this, 
bath  at  the  Commission  and  here,  we  were  referred 
to  Beg.  y.  M'Hugh  as  being  directly  in  point.  I  am 
unable  to  distinguish  it.  This  is  stronger.  There 
the  magistrate  left  the  party,  and  in  an  hour  he  sent 
for  him,  and  he  requested  the  magistrate  to  take .  his 
information.  The  only  point  in  which  it  diners  is  that 
M'Hagh  was  then  in  prison;  but  though  that  is  to  be 
Ufa*  into  consideration,  I  am  not  aware  of  any  case 
deciding  that  imprisonment  is  essentially  an  ingredient 
to  make  the  information  be  rejected.  Everything 
short  of  imprisonment  has  been  In  this  case.  I  do 
not  think  the  absence  of  the  fact  of  actual  imprison- 
ment distinguishes  this  case  from  Reg.  y.  M'ffugh. 

Hughes,  B. — I  think  the  conviction  cannot  be^sus- 
tatned  for  the  reasons  which  Deasy,  B.  has  shortly 
stated. 

Fitzgerald,  B. — The  grounds  on  which  admissions 
in  a  suit  are  received  against  the  parties  making  them 
sure  the  same  in  civil  as  in  criminal  cases.  When  it 
is  added  that  they  are  made  nnder  oath,  our  law  does 
take  a  recognised  distinction  between  civil  and  cri- 
minal cases  without  doubt.  In  every  case  where  the 
question  arises,  it  resolves  itself  into  two:  one  of  law 
and  one  of  fact,  both  to  be  determined  by  the  judge,  the 
question  of  law  being,  what  are  those  matters,  the 
existence  of  which  is  to  exclude  the  admission?  and 
the  question  of  fact  being,  do  they  exist?  First, 
there  must  be  the  existence  of  a  charge,  or  at  least  a 
suspicion  of  a  party.  Secondly,  the  presence  of  a 
person  having  some  authority  over  the  party  arising 
from  the  existence  of  the  charge.  Thirdly,  some  rea- 
son to  infer  that  the  eonfeasion  was  made  under  some 
hope  or  fear  suggested  or  sanctioned  by  the  person  in 
authority.  With  reference  to  the  question  of  fact,  it 
'  seems  to  be  essential  that  whenever  the  confession  is 
made  in  the  presence  of  a  person  in  authority,  the 
prosecutor  must  negative  the  existence  of  any  induce- 
ment. The  prisoner  was  indicted.  At  least  three 
distinct  confessions  were  received  against  him,  the  two 
last  being  on  oath,  the  first  being  made  to  a  constable, 
while  that  constable  was  searching  the  forge.  At  that 
time  no  charge  was  made,  nor,  so  far  as  appears,  was 
any  suspicion  entertained  of  the  prisoner.  The  confes- 
sion implicated  others  as  well  as  himself.  It  is  not  con- 
tended that  this  could  have  been  excluded.  Jt  does 
seem  plain  to  me  that  from  the  moment  it  was  made, 
two  of  the  matters  existed  as  between  the  prisoner 
and  that  constable,  from  that  moment  the  prisoner 
-was,  by  the  confession,  under  a  charge,  or  at  least  a 
suspicion,  and  the  same  confession  placed  the  /consta- 
ble in  a  position  of  authority.  The  constable  denieq 
having  held  out  any  inducement  The  prisoner  was 
not  apprehended.  On  the  next  day  the  constable  re- 
fsrned.    The  prisoner  went,  so  far  as  appears,  quite 


voluntarily.  Efo  made  a  statement  the  particulars  of 
which  do  not  appear.  Here  again  the  prisoner,  know- 
ing he  was  charged  or  quspected,  was  in  t}ie  position, 
of  one  having  one  in  authority  over  him.  But. though 
I  cannot  help  concluding  he  had  some  motive  in  so 
placing  himself,  J  have  no  means  of  discovering  that 
it  was,  known  to  the  offieer.  The  prisoner  went  & 
the  justice.  When  presented  as  a  witness,  the  jus- 
tice was  not  fold  he  was  implicated  in  any  way. 
Treating  him  in  the  6i?t  instance  as  an  ordinary  wit- 
ness, he  took  his  information.  That  information  waijj 
also  received,  and  i{  is  impossible  to  read  it  without 
seeing  that  the  magistrate  persisted  in  questioning 
the  prisoner  after  he  knew  he  was  seriously  impli- 
cated. The  magistrate  gave  him  no  caution.  He 
says  he  gave  him  no  inducement.  It  is  said  thif 
mnst  be  considered  by  the  Court  in  connection  with 
the  known  usage  that  an  accomplice,  if  he  gives  tes- 
timony, is  fairly  warranted  in  expecting  immunity, ' 
and  the  information  must  be  held  to  be  given  under 
that  expectation.  J  .am  not  able  to  take  that  view, 
The  usage  which  creates  the  hope  must  be  more  than 
the  mere  asking  him  to  be  a  witness  and  his  assent- 
ing. There  must  be  something  to  show  that  lie 
is  actuated  by  the  hope  or  expectation,  though  there 
be  not  a  direct  encouragement.  There  must  be 
something  to  show  that  the  existence  of  the  expeo-. 
tation  was  intimated  to  the  superintendent  and  the 
magistrate  before  he  gaye  the  confession.  In  tpe  case 
in  1  Leach.  Lord  Mansfield  relies  on  the  party  not  be- 
ing in  custody  as  strong  evidence  that  he  was  not  an 
approver,  though  there,  as  here,  it  was  sworn  that 
he  was  treated  as  an  approver.  I  have  not  come  te 
the  conclusion  that  the  information  of  the  27 tb  Septem- 
ber was  inadmissible.  Dawes's  case  was  the  autho- 
rity cited  for  the  prisoner,  but  no  reasons  were  given, 
and  it  is  opposed  to  circuit  decisions  the  other  way* 
more  than  one.  The  case  seems  to  be  very  different 
as  to  the  third  information.  The  magistrate  was  fully- 
aware  of  the  circumstances.  There  is  sufficient  evi- 
dence of  the  state  of  mind  both  of  the  magistrate  anfl 
of  the  prisoner,  and  of  the  knowledge  each  had  of  the 
state  of  mind  of  the  other.  The  magistrate  took  no 
step  to  remove  the  expectation,  and  tijongh  that  alone 
would  not  be  sufficient  to  operate  on  the  prisoner's 
mind,  it  does  become  material  as  soon  as  the  state  of 
the  prisoner's  mind  was  known  to  the  magistrate. 
The  prisoner  stated  it  was  to  save  himself  he  came. 
After  that  the  magistrate  not  cautioning  him  must  be 
taken  to  sanction  the  expectation.  The  prisoner^ 
statement  of  his  expectation  is  a  part  of  his  whole 
statement.  He  told  it  with  the  magistrate's  sanction 
of  that  expectation,  and  I  cannot  tell  how  he  might 
have  modified  his  evidence  if  he  had  been  cautioned. 
The  statement  was  made  under  the  influence  of  hope, 
sanctioned  by  a  person  in  authority. 

OPBbjdt,  J.-— I  think  the  evidence  was  not  pro- 
perly received,  and  that  the  conviction  should  be  set 
aside.  Tijere  were  two  informations,  and  I  hold  ths 
{inadmissibility  of  both.  What  passed  between  the 
prisoner,  and  the  superintendent  amounted,  though 
not  in  express  termj  to  holding  but  an  expectation 
to  the  prisoner.  He  was  asked  to  make  the  state- 
ment as  a  witness.  We  are  not  naked  to  speculate 
as  to  what  passed  in  bis  mind,  as  UHrhat  expectation 
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lie  entertained  when  be  made  it.  He  may  have  made 
it  originally  with  the  hope  he  wonld  not  be  pro- 
secuted. I  do  not  think  the  verbal  statements  to 
Smith  wonld  have  been  excluded.  There  is  no  ob- 
jection to  them.  But  their  effect  was  this,  to  put  the 
prisoner  in  the  position  of  one  acknowledged  to  be 
guilty  of  felony  before  the  superintendent,  whose  dnty 
it  was  to  have  arrested  him.  Ryan  is  to  be  looked  at 
as  a  person  in  authority.  The  words  are  very  clear — 
"  Are  you  willing  to  make  that  statement  before  the 
magistrate?*'  He  says,  M  Yes."  "  I  understood  him 
to  go  before  the  magistrate  as  a  witness,  and  I  have 
no  doubt  he  understood  the  same."  When  asked  to 
make  it  as  a  witness,  was  it  not  clearly  in  the  light 
that  he  was  to  be  received  as  an  approver?  We  were 
pressed  with  the  fact  that  he  violated  the  condition 
afterwards;  bnt  whatever  effect  that  might  have  in 
rendering  it  proper  in  the  Crown  to  prosecute  him,  it 
is  quite  another  matter  whether  it  should  have  the 
effect  of  rendering  the  evidence  given  under  the  ex- 
pectation admissible.  A  good  deal  has  been  said 
about  the  circumstances  under  which  such  statements 
have  been  held  inadmissible.  We  were  referred  to 
a  case  in  which  it  was  said  it  was  improbable  that 
the  confession  was  made  from  hope  or  fear.  The 
ground  or  reason  for  excluding  snch  statements  is  in 
my  opinion  much  more  correctly  stated  by  Lord 
Campbell  in  Reg.  v.  Batdry  (2  Denison's  Cr.  Cases, 
446) — "The  ground  is  not  that  the  statement  is  false, 
but  made  under  a  bias;91  and  he  says  in  a  previous 
part  that  the  exclusion  does  not  proceed  on  the  ground 
that  the  statement  is  not  true.  Ryan  states  what 
took  place  most  fairly,  that  it  was  the  understanding 
of  the  prisoner  that  he  was  to  be  received  as  a  wit- 
ness. Both  the  first  information  and  the  second  were 
made  nnder  an  inducement.  Both,  I  think,  were  in- 
admissible. 

Ebogh,  J — I  have  the  misfortune  to  differ  from 
those  who  have  preceded  me.    As,  in  conjunction 
with  Judge  Fitzgerald,  I  had  the  misfortune  to  pre- 
side at  the  Commission,  I  shall  have  to  go  at  some 
greater  length  into  the  facts  of  the  case.     I  will  take 
up  the  facts  first  rather  than  the  cases.     The  facts 
are  remarkable.     The  prisoner's  counsel  objected  to 
the  reception  of  this  evidence.     It  was  open  to  the 
Crown  to  have  yielded  to  that  objection  and  to  have 
withdrawn  it;  and  the  case  would  have  rested  on  the 
other  evidence  which,  assuming  that  the  jury  did  not 
doubt  the  oral  evidence,  was  equally  strong.     But  the 
Crown,  acting  on  the  course  which  they  have  adopted 
in  the  whole  of  the  trials,  under  the  peculiar  circum- 
stances felt  they  onght  to  give  the  prisoner  any  ad- 
vantage he  might  have,  and  they  did  not  withdraw  it. 
That  did  not  pass  without  observation.     What  was 
the  evidence  as  regards  the  information?    The  case 
is  as  important  as  ever  was  considered  in  the  criminal 
trials  of  this  country.    How  came  the  informations  to 
be  taken?     Information  was  given  to  the  police  that 
a  forge  had  been  opened  on  the  premises  of  this  man. 
The  constable  went  to  the  man  and  asked  him  was 
there  a  forge.     The  charge  against  Moore  was  one  of 
pike-making.  "He  at  once  went  to  a  door  and  opened 
it,  and  admitted  us  to  the  forge.   He  said  he  had  let  the 
forge  to  Michael  Moore,  who  ho  knew  was  a  blacksmith. 
I  returned  again,"  <fcc.  The  constable  says  there  was  no 


inducement  held  out  to  him.    The  constable  is  cross* 
examined.    On  that  he  says — "  I  said  it  was  unplea- 
sant to  search  his  place,  but  that  I  must  do  my  dnty. 
I  did  not  go  to  make  an  arrest.    Prisoner  was  not 
in  our  custody."     And  on  his  direct  evidence  he 
says,   "I  asked  him,   'Are  yon  willing  to  come 
down  and  state  what  yon  stated  to  me  to  my  superin- 
tendent? '    He  said  '  I  am.'    He  put  on  his  coat  and 
came  along  with  me.     He  did  that  perfectly  volunta- 
rily."    He  goes  down  to  the  superintendent.     What 
is  the  evidence  of  the  superintendent?    We  must  see 
if  there  is  any  inducement.     He  goes  down.     He  re- 
plies that  he  had  no  objection.     There  is  a  passage 
here  which  a  person  might  take  an  erroneous  view  of* 
"  I  saw  him  afterwards  in  prison."     (I  am  speaking 
in  the  presence  of  Mr.  Butt;  there  is  nothing  in  that 
which  has  to  do  with  the  case.)     "  I  asked  him  was- 
he  willing  to  make  that  statement  before  the  magis- 
trate.     I  said — Here  is  a  man  named  Gillis,  and 
would  your  Worship  take  his  information  ?  "     That  is 
the  whole  of  the  evidence  of  the  superintendent;  and 
it  puzzles  me  to  discover  within  any  of  the  four  cor- 
ners of  that  anything  to  lead  me  to  think  there  was 
an  inducement  or  threat.     That  is  the  testimony  ex- 
clusive of  the  information.    Let  us  look  at  the  infor- 
mation.    He  says — "  I  swear  I  expect  nothing;  I 
came  to  save  myself."     It  is  not  "  I  was  brought," 
or  "  I  was  compelled  to  come,"  but  "  I  came."    The 
decisions  in  some  of  the  cases  in  this  country  are  owing 
to  a  mistake  of  the  rule  and  of  the  reason  of  the  rule. 
Is  it  to  be  that  the  statement  is  to  be  refused  till  it  be 
certain  that  no  motive  is  operating  on  tbe  mind  of  the 
party?     That  is  an  absolute  physical  impossibility. 
That  cannot  bo  the  rule;  and  I  flatter  myself  I  shall 
be  able  to  demonstrate  it.  Is  all  inducement  excluded? 
external  inducement?     Is  it  the  law  that  any  induce- 
ment will  exclude?     Plainly  not     The  statement  i* 
not  excluded  on  the  general  rule  that  there  is  iny  in- 
ducement at  all,  and  I  am  now  dealing  with  the  case 
of  prisoners.     Everything  I  am  putting  becomes  a 
fortiori  when  the  party  is  not  a  prisoner.     Is  tbe  pri- 
soner's statement  excluded  because  there  is  any  in- 
ducement? because  a  deliberate  exhortation  by  tbe  ma- 
gistrate to  tell  the  truth  will  not  exclude.  Take  the  case 
of  spiritual  inducement — a  clergyman  exhorting  the 
party  as  he  valued  his  future  welfare  to  tell  the  whole 
truth.     It  is  impossible  to  imagine  a  stronger  induce- 
ment; and  it  is  clearly  and  irrevocably  held  that  that 
will  not  avail.     It  must  be  the  hope  of  some  temporal 
welfare  which  will  operate;  an  exemption  from  pun- 
ishment or  otherwise  which  will  avail.     The  cases  are 
abstracted  in  Russell  on  Crimes,  vol.  iii.  pp.  403,  404; 
also  p.  397.     And  even  where  the  inducement  is  held 
out,  it  must  refer  to  the  very  charge  and  not  another 
charge. — Russell,  vol.  iii.,  pp.  394,  395,  note   by 
Greaves.     It  is  scarcely  necessary  to  say  that  Mr. 
Greaves'  authority  is  now  of  the  highest  value.     The 
object,  he  says,  is  to  exclude  the  confessions  made  by 
the  prisoner  when  he  thinks  it  better  for  himself  to 
admit  a  thing  he  never  was  guilty  of.     Is  there  any- 
thing here  to  show  it  did  not  come  from  the  prisoner 
himself?     It  is  not  with  reference  to  the  subsequent 
charge,  but  with  reference  to  pike-making;  and  it  is 
only  carrying  out  his  own  voluntary  statement  to  go 
and  make  it.    It  has  been  held  that  if  it  comes  from 
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the  prisoner  himself  it  is  admissible.  Suppose  a  man 
has  made  his  calculations— I  will  derive  an  advantage 
from  confession;  that  is  no  reason  for  not  receiving  it. 
There  most  be  some  motive.  The  distinction  is,  might 
he  have  made  it  or  not  as  he  thought  proper?  If  so 
it  is  no  matter  what  was  the  motive.  In  the  case 
in  3  Russell  on  Grimes,  4 1 3,  two  persons  were  indicted. 
That  case  would  seem  to  be  quatuor  pedibus  with  the 
-case  before  us.  There  is  the  recent  authority— the  great 
authority — of  the  eminent  person  who  presides  over 
the  Court  of  Queen's  Bench  in  England.  The  case  in 
Ryan  &  Moody's  Grown  Cases  goes  far  beyond  this 
case.  [His  Lordship  stated  the  facts  of  that  case.] 
That  appears  to  go  a  great  length.  Regina  v.  Winter 
was  the  case  of  a  bankrupt.  He  had  liberty  to  refuse 
answering  questions.  His  examination  was  put  in 
evidence  and  objected  to.  He  was  told  he  might  de- 
cline answering  any  questions.  His  examination  was 
received  in  evidence.  Lord  Abinger  alone  differed 
from  the  rest  of  the  judges.  Take  the  case  of  a  de- 
position before  the  Coroner,  where  the  judge,  after 
consulting  Parke,  B.,  admitted  the  evidence,  and  the 
prisoner  was  convicted  and  executed.  I  cannot  con- 
ceive a  case  of  greater  authority  brought  before  the 
profession  by  a  person  whose  learning  does  not  admit 
of  dispute.  Once  for  all,  I  say  on  the  evidence  there 
la  not  a  particle  to  lead  my  mind  to  the  conviction 
that  this  man  was  otherwise  than  a  witness  volunta- 
rily tendering  himself  and  making  answers  without  co- 
ercion. At  one  time  it  was  observed  that  it  was 
matter  of  treaty  between  the  Crown  and  the  witness, 
and  that  we  were  to  carry  out  the  treaty.  That  is 
the  business  of  the  Crown;  and  the  man  was  not  in 
custody;  he  was  not  a  prisoner.  But  in  such  a  case 
it  is  not  necessary  that  the  witness  should  have  been 
put  upon  his  guard.  It  does  strike  my  mind  that  the 
cases  are  stronger  in  every  branch  of  the  argument 
than  this  case  before  the  Court.  And  I  call  attention 
to  the  fact  now,  that  ail  these  arose  where  the  party 
was  in  custody.  There  is  not  a  case  cited  in  the  books 
where  the  element  of  being  in  custody  was  not  pre- 
sent. In  Regina  v.  M'Hugh  I  assented,  and  the  late 
Jndge  Moore  assented;  and  Baron  Greene,  a  late 
great  authority,  assented;  but  a  great  authority  dif- 
fered—Baron Pennefatber,  who  had  the  advantage  of 
trying  the  case.  But,  looking  at  the  case,  the  prisoner 
was  in  custody.  The  magistrate  refused  to  receive 
bail.  Who  will  say  that  is  the  case  that  is  here?  The 
man  is  at  large.  He  remains  in  his  own  house.  The 
policeman  comes  and  says,  are  you  willing  to  come 
and  make  the  statement?  He  says  he  will,  and  the 
policeman  goes  and  opens  the  door  and  says,  •  Here 
is  a  man,  Gillis,  will  your  worship  hear  him? '  It  is 
said  being  in  custody  cannot  affect  the  question ;  but 
I  find  that  in  the  case  of  Phillips  attention  is  called  to 
the  man  being  in  custody  as  to  the  point  of  whether 
the  statement  was  voluntary  or  not  voluntary.  What 
has  been  the  practice  as  to  taking  these  informations? 
From  the  earliest  times  prisoners  have  been  convicted, 
and  capitally,  on  their  own  informations.  In  R. 
v.  Burley  there  was  a  clear  fraud  practised  on  the 
man  to  induce  him  to  make  the  declaration.  On  the 
trial  he  denied  all  knowledge  of  it,  and  he  was  tried 
and  convicted  on  his  own  statement.  Here  is  a  case 
in  which  a  man  of  his  own  voluntary  motion,  no 


charge,  and  much  less  the  one  he  was  afterwards  tried 
on — that  of  treason  felony — being  made  against  him, 
goes  voluntarily  before  the  superintendent  and  induces 
him  to  introduce  the  same  witness  to  the  magistrate, 
and  then  refuses  to  give  evidence.  We  are  to  hold  that 
there  were  threats,  compulsory  inducements:  and  that 
he  is  to  relieve  himself  and  his  accomplices  by  putting 
the  law  in  motion,  and  then  refusing  to  give  evidence. 
No  doubt,  a  person  charged  is  entitled  to  all  the  bene- 
fit of  the  law,  but  with  all  respect  for  the  other  mem- 
bers of  the  Court,  I  think  he  was  rightly  convicted. 

Monahan,  C J. — I  too  have  the  misfortune  of  dif- 
fering from  the  majority.  The  facts  have  been  so  ac- 
curately stated  by  Judge  Keogh  that  it  is  unnecessary 
to  go  through  them.  The  policeman,  on  being  first 
examined,  states  that  he  went  to  the  house,  having 
received  information  that  pike-making  was  carried  on; 
that  he  met  this  man ;  told  him  what  brought  him  there. 
No  charge  being  then  against  him,  he  answers  the 
question.  A  somewhat  similar  question  was  asked  in 
Regina  v.  Johnston  (15  Ir.  C.  L.  Rep.  60);  and  the 
majority  of  the  Court  held  that  the  questions  were 
properly  given  in  evidence,  though  the  result  of  the 
answers  was  that  the  party  was  given  into  custody. 
And  so  it  is  admitted  that  the  first  statement  was  pro- 
perly given  in  evidence.  But,  then,  he  was  asked, 
44  have  you  any  objection  to  make  the  same  statement  yon 
made  to  me;  £e.,  the  same  admission  yon  made  to  me, 
to  my  superior— the  same  information  you  have  made 
to  me,  but  involving  particulars  in  it  about  yourself."  He 
answers, 4t  I  have  no  objection  to  give  the  same  informa- 
tion to  him  as  to  you."  I  differ  at  this  point  from  the  ma- 
jority of  the  Court,  for  I  cannot  find  anything  rendering 
inadmissible  the  subsequent  statements  but  what  would 
avail  to  exclude  the  previous  ones.  He  is  asked,  "  are 
you  willing  to  make  the  same  statements  ?  "  They  are 
not  on  oath.  They  are  not  made  by  a  person  in  cus- 
tody or  charged  with  an  offence.  It  is  plain  that  the 
first  admissions  disclosed  his  guilt.  He  is  asked,  4<  will 
you  make  this  statement  to  the  superintendent?"  He 
says,  44  Yes."  We  are  all  agreed  that  these  statements 
were  properly  received,  because,  forsooth,  he  is  not 
asked  to  become  a  Crown  witness.  What  next  hap- 
pens is  this:  Ryan  having  heard  his  statement,  asks 
him,  "  Are  you  willing  to  make  this  information  before 
Mr.  Stronge,"  according  to  the  evidence,  because  I  am 
not  at  liberty  to  speculate  as  to  what  passes  in  the 
mind  of  this  man.  This  deposition,  is  it  properly  re- 
ceivable in  evidence?  The  whole  is  first  sworn  before 
Mr.  Stronge  on  the  27th  September.  I  have  stated, 
though  not  so  argumentati vely  or  forcibly  as  Baron  Fits- 
gerald,  the  grounds  on  which  it  was  properly  received, 
though  it  contained  an  admission  of  guilt,  and  though 
it  was  given  on  oath.  If  a  man  is  charged  with  an 
offence,  and  if  a  hope  be  held  out  of  temporal  advan- 
tage, or  threats  used  in  reference  to  the  particular 
matter  with  which  he  is  charged,  these  admissions  in 
that  case  are  not  receivable.  The  case  most  strongly 
pressed  by  counsel  was  Regina  v.  M'Hugh,  a  case 
decided  by  this  Court.  By  some  accident  it  happened 
that  I  took  no  part  in  the  decision;  but,  however,  I 
might  question  it,  I  am  bound  by  it.  What  were  the 
facts  of  that  case  ?  M'Hagu  was  in  custody  charged  with 
a  criminal  offence,  and  being  so  he  sent  for  the  magis- 
trate, and  he  tells  him  he  is  anxious  to  make  a  state* 
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cession  of  questions  pat  by  him.   He  got  out  the  mos^ 
of  his  answers  by  the  repetition  of  hi}  questions. ' 

Conviction  quashed. 


,iTt:j  — . 

nent  He  does  not  go  farther  at  the  time.  If  that  ease 
is  not  distinguishable  in  any  inspect  I  would  consider 
Myself  bound  by  it.  Bat  there  is  this  difference* :  that  in 
tint  case  the  man  was  charged — he  was  a  prisdfceft 
ftom  the  report  m  Oox  it  is  not  qdite  clear  whai  jfern 
tbe  gronhds  of  the  decision ;  bat  from  the  filets  6f  the  <&se 
and  the  judgment  I  consider  the  reason  of  thttde6tti6A 
is  this.—that  ihe  man  wad  a  prisoner  in  custody,  and 
that  being  in  custody,  and  being  charged,  the  stale- 
nent  was  hot  admissible.  There  b  nd  wellcbhsideted 
casein  which*  under  these'  Circumstance*,  the  state- 
ment-^-thougb  it  contained  an  adinissidh  of  gaiit-^-was 
Ejected,  unless  where  it  appealed  distinctly  upon  evi- 
dence, and  not  upon  conjecture,  that  a  hope  bad  been 
held  out  by  a  person  in  authority.  '  The  c&es  referred 
to  by  Judge  Keogh  show  that  in  the  Case  of  a  coro- 
ner's inquest  persons  hare  been  afterwards  convicted 
and  executed  on  their  own  statements.  It  is  said  the 
language  of  the  superintendent  implied  a  promise  of 
protection,  It  appears  to  me  we  are  going 'a  step  far- 
ther. It  appears  to  me  there  is  no  authority  to  hold 
that  where  a  man  not  chaVged  and  not  in  custody 
conies  forward  voluntarily  (because  I  consider  it  was 
voluntarily  after  be  is  simply  asked,  "  Are  you  willing 
to  come  forward?  ")  the  evidence  Is  inadmissible.  We 
are,  I  say;  making  a  new  precedent,  because  he  might 
Have  refused  to  come  forward.  It  appears  to  me  that 
the  evidence  was  properly  received4,  also,  that  if  the 
prisoner' be  looked  on  as  an  accomplice  who  came  for- 
ward, that  is  a  matter  for  the  Ctown.  Whether  he 
went  back  of  his  engagement  or  not,  it  is  not  a  matter 
of  evidence,  it  1b  a  matter  for  the  Crown. 

Lflteor,  &J. — I  am  of  opinion  that  the  conviction 
was  bad,  because  of  the  admission  of  evidence  which 
ought  to  have  been  rejected;  and  that  to  hold  other- 
wise would  be  making  a  new  and  most  unwhdlesome 
precedent;  and  the  last  case  cited  by  my  brother  Mo- 
nahan  shows  that  The  voluntary  acknowledgment 
of  the  prisoner  is  departed  from,  and  there  M  then 
brought  forward  the  deposition  taken  before  the  ma- 
gistrate under  the  circumstances  Which  have  been  de- 
tailed so  accurately  and  so  often  that  it  would  be  a 
mere  waste  of  time  in  me  to  go  over  them.  But  un- 
der what  circumstances  did  the  prisoner  come  forward 
as  such  approver  ?  Upon  the  ground  upon  which  every 
approver  comes  forward  and  fs  accepted  as  a  witness 
lor  the  Crown)  and  whose  testimony  the  Crown  has 
the  benefit  of— upon  the  undertaking  that  he  shall  have 
the  protection,  as  the  Crown  has  the  benefit  of  the  in- 
formation given  by  the  approver.  He  is  ndt  left  to 
make  general  statements,  bat  what  he  says  is  con- 
firmed and  sanctioned  by  an  oath.  He  is  taken  as  an 
approver.  When  the  Crown  has  had  the  benefit  of 
that  is  he  to  be  deprived  of  the  benefit  of  the  protec- 
tion? Is  this  to  be  the  law:  that  we,  sitting  here, 
are  to  say  that  the  Crown  is  to  be  at  liberty  to  gain 
evidence  upon  terms  from  an  approver;  upon  the 
terms  that  he  is  to  have  the  protection,  and  that  that 
is  to  be  violated?  What  is  his  right  when  a  person 
is  brought  before  a  magistrate  not  as  an  approver? 
What  in  the  duty  Of  the  magistrate?  His  duty  is  not 
tb  put  questions  Which  would  criminate  the  man  him- 
self. There  is  tbe  statement  of  the  magistrate  here 
upon  his  oath  that  the  information  arose  from  a  sue- 


?be  Queen  v.  Wheelbb. — May  30;  June  10. 

Larceny  at  common  law — Larceny  under  24  j-  25- 
Vict.,  c.  96,  s.  3. 

The  prisoner  was  indicted  jor  ihe  larceny  of  £2  4f* 
'  the  property  o/B.  lv\  Upon  the  trial  B.  tif.  cfo- 
ptised  that  on  the  tOth  January \  1866,  he  bought  a 
load  of  hay  at  Smithfteld  through  the  clerk  to  a 
factor  theft;  that  the  prisoner  brought  the  hay  to 
Ms  place  the  same  day,  and  delivered  it;  that  he 
did  not  demand  any  money  from  him,  but  handed 
Mm  the  weigh-noti;  that  H.  N.put  his  nam  on  it, 
and  being  ignorant  of  the  practice  of  the  market, 
handed  the  prisoner  £2  2s.  Sd.t  and  returned  the 
Meigh-hote  to  him  ;  that  theprisoner  shortly  afterwards 
returned  and  said  that  the  amount  was  \s.  Ad.  short, 
and  Asked  for  (hi  Is.  Ad.  which  ti.  N.  gave  to  him. 
J.  0.,  to  whom  the  ha\j  had  belonged  before  it  wot 
soldi  deposed  that  he gdve  theprisoner  the  load  to  de- 
liver, but  did  not  autfiorise  him  to  get  any  money,  and 
that  the  prisoner  paid  him  no  money.  !the  prisoner 
was  convicted.  7%e  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  indictment  having  been 
reserved  Jot  the  Court  of  Criminal  Appeal— Tl&b, 
that  the  prisoner  was  not  guilty  of  larceny,  either 
at  common  law  or  under  24  ^  2fi  Vict,  c  96,  *  3 
(Lefroy,  C.  /.,  dksentiente). 

Case  reserved  by  Fitzgerald,  J.,  at  the  Commission 
for  the  city  of  Dublin.  The  case  stated  was  as  fol- 
lows:— 

The  prisoner  was  tried  before  me  and  Mr.  Baron 
Hughes  at  the  Commission  for  the  city' of  Dublin,  in 
the  month  of  April,  J  866,  oh  a  charge  of  embezzle* 
ment  and  larceny. 

The  first  count  of  the  indictment  charged  "that  the 
prisoner  beiug  employed  in  the  capacity  af  servant  to 
John  Garry,  received  ^2  4s.,  the  money  of  the  said 
John  Garry,  for  and  on  account  of  the  said  John 
Garry,  and  feloniously  embezzled,1'  &c.  The  second 
count  was  for  the  larceny  of  £2  4a.,  the  money  of 
Henry  tfoble. 

The  prisoner  was  hot  defended  by  counsel  or  at* 
torney. 

The  witnesses  examined  on  the  part  of  the  prose* 
cution  deposed  as  follows,  viz:^. 

1.  Henry  Noble On  the  30th  January*  1866, 1 

bought  a  load  of  hay  at  Smithfield,  through  Michael 
Morgan,  clerk  to  O'Connor,  a  factor  there.  The  pri- 
soner brought  the  hay  to  my  place  about  two  o'clock 
the  same  day  and  delivered  it.  He  brought  with  him 
the  weight-note,  how  produced,  to  me,  and  which  ia 
in  the  words  and  figures  following,  viz:— 
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Marks*. 
PoHfcr  We^VHWse  and  Scales,  4U  Queen-street, 

DnUU. 
No.  of  weekly  tickets,    ...      16 
No,  of  carl,         ...         ...4729' 

Description  of  goods  weighed.         Hay. 
Owner's  name.   ...         ...        ...  Garrj. 


Gfosa  weight,     

Tire,  as  pfer  No.  registered 
Re-weighed,       •••         ••• 


«T* 


6   i   o 


I  contended*  however,  that  the  ooriet  for  larceny  i 
tamed*  and  after  awe  dnenasfov  we  submitted  fete* 
case  to  tile  jury  o*  the  srieead  count; 

The  prisoner  was  found  guilty,  and  sentenced  Mr 
twelve  months?  imprisonment  with  hard  Uboor. 
!  The  queetieta  for  th4  consideration  of  the*  Oetart  of 
Griminat  Appeal  iaV  Whether  too  evidence  was  ernaV 
dient  to  sustain  the  second  coant  of  the  indictment. 

See  24  &  25  Vic.  c.  96,  s.  3;  Regina  v.  Hamilton 
ThotopMk  (I  Leigh  A  Give,  233,  arid  bote  to  that 
dase)?  afyiita  v.  Oertye  Thompson  (idi  825);  Atfe 
4*rrcaaf<i&6&). 

J*  D.  FvridBBAUfc 


Set  weight 

Dated  30th  day  of  January,  1865* 

Weigher's  nam*  John  Moon. 

Kom^-Th*  trayer  li  requested  to  keep  this  ticket 
mud  compare  it  with  the  numter  in  block  and  ori  th* 
cart  ?  and  hi  ail  instances*  if  required,  the  buyer  or 
setter  can  bare  the-  cart  re- weighed* 

He  did  not  demand  any  money  from  me*  but 
handed  me  the  weigh-note.  I  put  my  name  on  it; 
and  being  ignorant  of  the  practice  of  the  market, 
I  thought  I  was  to  pay  him,  and  totted  the  amount 
aa  16  ewt,  at  2s.  8cL  per  cwt,  and  I  handed  him  £2 
2s,  8d»  and  returned  the  weigh-note  to  him.  In  cal- 
culating the  amount  I  omitted  the  half  cwt  The 
prisoner  went  away,  but  soon  after  returned  and  said 
he  had  got  the  amount  made  up  at  a  public-house 
and  found  that  it  was  Is.  4d.  short,  and  asked  for  the 
la>  4d.     I  gave  him  the  Is.  4d. 

Cross-examined  by  prisoner. — It  was  Morgan  who 
told  me  I  was  to  put  my  name  on  the  weigh-note 
whan  brought  to  me. 

2.  Sarah  Slower,  servant  of  last  witness. — Was  pre- 
sent when  the  money  waa  handed  to  prisoner,  and 
corroborated  the  evidence  of  last  witness. 

3.  John  Garry. — On  the*30th  January  last  I  had 
a  load  of  hay  at  Smitbfield  on  O'Connor's  stand.  It 
was  sold  to  Noble.  1  saw  the  prisoner  there,  and  I 
gave  him  the  load  to  deliver,  but  I  did  not  order  or 
authorize  him  to  get  any  money.  If  the  money  waa 
to  be  paid  I  would  not  have  sent  him.  The  prisoner 
paid  me  no  money. 

4s  Michael  Morgan,  clerk  to  O'Connor. — I  sold  the 
load  of  hay  to  Noble  for  Garry,  who  said  he  would 
send  prisoner  to  deliver  it.  Prisoner  was  a  porter  in 
the  market,  bnt  he  never  received  money  for  as,  or 
had  any  authority  to  do  so.  The  practice  of  the  mar- 
ket is,  that  when  the  buyer  is  to  pay  the  amount  to 
the  seller,  the  bill  is  made  up  at  the  weigh-house,  and 
then  the  seller  or  his  servant  go  and  receive  the 
amount,  but  a  porter  is  not  sent  on  such  occasions. 
When  the  payment  is  to  be  made  through  the  factor, 
the  weigh-note  only  is  sent;  the  buyer  writes  his 
name  on  it,  and  we  collect  the  amount  afterwards. 
The  prisoner  brought  back  the  weigh-note  to  our 
office  with  Noble's  name  on  it.  He  did  not  pay  the 
amount  to  us. 

On  the  foregoing  state  of  facts  it  seemed  to  us  that 
the  first  count  of  the  indictment  was  not  sustained, 
and  we  so  ruled. 

Walsh,  Q.C.,  and  Heron,  Q.C.,  for  the  prosecution 


MoUay,  fo*  the  prisoner.— The  eonvictkra  cannot  be 
sustained,  for  larceny  at  common  law,  since  an  essential 
ingredient  is  absent  There  waa  no  trfkiug  by  the  pf* 
doner ;  he  obtained  possession  oE  the  motley  by  the 
delivery  of  the  owner,  without  any  frandU-^)  faMi 
107;  2 East  P.O.  654;  Bond.  Grim.  Bv.  pp.  47S-46& 
Neither  cam  the  conviction  for  larceny  be  sustained 
trader  thestatate  24  &  2ft  Vic.  c  9ft,  a.  &  Thw 6b» 
jects  of  this  section  are  pointed  out  by  Greater?  2 
ttuasell'  on  Crimes,  p.  247,  hot  edition.  Il  does  net 
apply  to  the  present  ease  ?  the  prisoner  was  under  no  ob- 
Ration  to  return  or  deliver  the  identical  money  he  re*- 
[ceived;  he  Was  only  bound  to  pay  the  amount— 
kegin<%  v.  Roar*  (1  F.  &  F.  647);  Regina  v.  Gar* 
rait  (2  F.  c¥  F.  14);  Regina  v.  Marsh  (3  F.  &  F.f 
523);  Reg.  v.  Hassell  (L.  &  Ci  58>  Reg.  v.  Thomp- 
son (L.  &  0.  225)  war  clearly  a  case  of  larceny.  The 
prosecutrix  there  had  never  parted  with  the  posses* 
sion  of  the  money,  Thompson  had  only  the  custody 
of  it;  and  further,  the  jury  found  that  be  obtained' 
the  money  by  a  trick.  Hamilton  Thompson**  cam 
(L.  4Y  0.  223)  was  a  case  of  false  pretences,  and 
does  not  apply.  Assuming  for  argument  drat  thw 
transaction  was  a  bailment  within  the  3rd  section,  the 
indictment  is  bad,  The  property  is  wrongly  laid  iff 
Noble,  the  evidence  shown  the  money  to  be  the  property 
of  Garry.  This  is  a  fatal  variance.—- Regina  v.  Jones* 
(5  Cox,  156);  Regina  v.  Hawtirt  (7  G.  <&  P.  28ty 
The  evidence  clearly  proves  that  the  offence  charged' 
in  the  first  count  was  committed;  This  is  an  addi- 
tional ground  for  quashing  the  conviction  on  the  se- 
cond count  Proof  of  entbezztenlent  will  not  support 
a  conviction  for  larceny. — Regina  V.  Oorbdtt  (ID. 
&  B.  166): 

Waleki  Q.  0.,  Heron,  Q.  C.,  and  Murphy,  for  the 
drown. — There  was  a  false  representation  as  to  the! 
1^4(L  This  case  cannot  be  distinguished  from  Re* 
v:  Metcalfe  (1  Moody,  a  a  433);  Re*  v.  Heath  (2 
Moody,  33).  Reg.  v.  Brown  (Dearsl.  6 1 6)  cannot  be 
distinguished  from  the  present  case.  The  jury  mutt 
hive  presumed  that  the  prisoner  intended  to  steal  the* 
money  when  he  took  it  from  Noble.  The  money,  after 
the  delivery  to  the  prisoner,  still  continued  NobfteY 
property.  Regina  v.  Stinea  decided  ia  this  Court 
last  term  is  an  authority  for  the  conviction;  so  is  Re* 
gina  v.  Welle  (I  F.  &  F.  109).  Unless  this  convic- 
tion is*  good  there  never  can  be  a  larceny  of  money. 

MoUoy  in  reply. — Metcalfe's,  Heath* 8<  and  Brown9* 
cases  do  not  apply.  They  were  cases  of  servants  who 
never  had  the*  possession,  but  merely  the  custody,  the 
possession  still  remaining  in  the  master.    The  dislinc- 
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tion  ia  pointed  out— 8  lost,  107.  It  does  not  appear 
in  Regina  v.  Wells  whether  or  not  the  prisoner  was 
bound  to  pay  over  the  identical  money.  Greaves,  2 
Russell,  p.  249,  in  the  note  calls  attention  to  this  omis- 
sion in  the  report  of  the  case.  In  Regina  t.  Stines 
the  treasurer  had  no  authority  to  part  with  the  cheque 
except  to  the  proper  owner.  Not  so  here;  Noble 
parted  with  both  the  property  and  the  possession. 

Cur,  adv.  vult. 

June  10. — O'Hagan,  J.— The  first  count  of  the  in  * 
dictment  states  that  the  prisoner  embezzled  this  money- 
The  second  count  was  for  larceny.  Witnesses  were  ex- 
amined. [His  Lordship  stated  the  evidence  of  the 
irst  witness.]  The  evidence  of  the  second  witness  is 
not  very  material.  Then  there  is  the  evidence  of  the 
owner  of  the  hay,  and  of  the  clerk  to  O'Connor,  the 
factor.  It  seemed  to  the  judges  that  the  first  count 
was  not  sustained.  The  counsel  for  the  prosecution 
contended  that  the  count  for  larceny  was  sustained. 
The  case  was  submitted  to  the  jury  on  that  count 
The  question  is,  if  the  evidence  was  sufficient  to  sus- 
tain the  second  sonnt  We  are  asked  only  to  say  if 
the  charge  of  larceny  is  legally  sustained.  A  good 
deal  of  argument  has  been  addressed  to  us  which 
might  be  important  if  applied  to  the  count  for  embec- 
slement,  or  if  the  charge  was  for  obtaining  money  un- 
der false  pretences.  The  point  reserved  is  merely 
whether  the  prisoner  was  guilty  of  larceny,  either  at 
common  law  or  as  a  bailee  nnder  the  section  of  the 
statute.  The  prisoner  had  no  authority  to  receive  the 
price.  Noble  thought  that  the  practice  of  the  market 
entitled  the  prisoner  to  be  paid;  and  he  paid  him  the 
price  of  the  hay,  save  one  shilling  and  four  pence, 
which  the  prisoner  afterwards  asked  for  and  received. 
I  will  not  go  through  the  cases.  They  are  very  nu- 
merous. Their  distinctions  are  endless,  and  not  very 
reconcileable.  They  were,  many  of  them,  taken  when 
the  judges  were  astute,  and  jurors  anxious  to  avoid 
the  consequences  of  the  law.  Now  the  law  is  human* 
iaed.  Where  the  owner  of  a  chattel,  having  full  do- 
minion over  it,  parts  with  the  possession,  the  receiver, 
though  he  may  bo  guilty  of  some  other  offence,  is  not 
guilty  of  larceny.  In  the  case  in  1  Leach,  520,  the 
authority  was  limited;  it  was  an  authority  to  deliver  to 
a  particular  person.  The  same  observation  will  apply 
to  the  case  in  R.  &  R.  1 63.  Reg.  v.  Stines  was  in  this 
Court;  and  it  was  held  that  the  prisoner  was  guilty 
of  larceny,  but  on  the  ground  that  the  party  had  only 
a  qualified  interest  in  the  money,  and  could  not  part 
with  the  property  to  the  prisoner.  In  this  view  all 
the  cases  are  reconcileable.  There  was  no  larceny  at 
common  law.  Can  the  count  be  sustained  under  the 
statute?  I  think  not  [His  Lordship  read  the  3rd 
section.]  I  am  clearly  of  opinion  that  the  prisoner  was 
not  a  bailee  within  the  meaning  of  this  section.  The 
reasons  why  the  prisoner  was  not  guilty  of  larceny  at 
common  law  are  applicable  to  this,  jfcegina  v.  Has- 
sell  (1  Leigh  &  Cave,  68)  sustains  the  note  in  Qreenfa 
cose,  that  two  things  must  be  proved:  first,  such  a 
delivery  as  divests  the  party  of  the  possession  and 
vests  it  in  the  prisoner  for  some  time ;  and  secondly, 
that  at  the  expiration  of  that  time  the  same  property 
was  to  be  restored. 

Djuay,B.  concurred  in  the  judgment  of  O'Hagan,  J. 


Fitzgerald,  J.— I  concur  in  the  very  clear  judg- 
ment of  O'Hagan,  J.,  and  would  not  say  anything 
but  that  the  case  was  reserved  by  myself.  Soma 
little  doubt  was  thrown  on  the  course  pursued.  The 
prisoner  was  undefended.  The  judges  had  to  some 
extent  to  watch  over  his  interests.  We  came  to  the 
conclusion  that  the  first  count  was  not  sustained.  I 
may  say  as  my  own  opinion  that  I  entertain  no  doubt 
as  to  the  course  adopted*  We  had  a  doubt  as  to  the 
second  count,  but  it  was  argued  by  the  counsel  for  the 
Crown  that  the  case  was  sustainable  under  the  sta- 
tute. My  judgment  was  not  much  shaken  by  the  ar- 
gument; but  in  deference  to  the  strenuous  arguments 
addressed  to  us,  we  allowed  the  case  to  go  to  the  jury. 
I  agree  with  O'Hagan,  J.  that  the  conviction  is  un- 
sustainable. Subsequent  misappropriation  does  not 
amount  to  larceny  at  common  law.  I  am  equally 
clear  that  the  count  is  not  sustainable  under  the  3rd 
section  of  the  statute.  The  reasons  given  in  refe- 
rence to  the  common  law  go  to  show  it  is  not  sustain- 
able under  the  statute.  [His  Lordship  referred  to  the 
judgment  of  Lord  Coke  in  Coggs  v.  Bernard']  It 
seems  to  me  at  the  same  time  possible  that  a  proper 
count  for  embezzlement  might  have  been  framed  under 
the  statute,  or  that  a  count  for  money  obtained  under 
false  pretences  might  have  resulted  in  a  conviction. 

Hughes,  B. — I  concur  with  O'Hagan,  J.  upon  the 
question  whether  the  indictment  for  larceny  could  be 
sustained.  I  am  of  opinion  it  could  not.  I  offer  no 
opinion  as  to  any'other  indictment. 

Fitzgerald,  B.  concurred. 

O'Brien,  J.  concurred  for  the  reasons  given  by 
both  the  judges. 

Ebogh,  J.  concurred,  and  adopted  the  reasons  and 
the  reservations. 

Monahan,  C.J. — I  entertain  no  doubt  for  the  rea- 
sons given  by  O'Hagan,  J.  and  Fitzgerald,  J.  As  to 
the  prisoner  being  a  bailee,  it  is  equally  clear.  The 
bailor  must  intend  to  retain  some  property  in  fcthe 
thing. 

Lkfrot,  C.  J. — I  have  the  misfortune,  and  perhaps, 
the  hardihood  to  differ  from  those  who  have  preceded 
me ;  but  it  does  appear  to  me  that  this  is  a  case  within 
the  statute.  My  grounds  for  thinking  so  are  not  so 
much  the  authority  of  the  cases  as  the  words  of  the  sta- 
tute. The  criterion  is  this :  did  the  owner  of  the  money 
part  with  it  for  a  special  purpose,  and  that  only? 
did  he  not  entrust  it  to  this  person  for  a  special  pur- 
pose ?  The  prisoner  being  the  bailee  and  depository  for 
that  special  purpose,  and  no  other,  the  property  will 
not  pass  from  the  bailor,  whose  money  it  remained  till 
the  purpose  was  answered  for  which  it  was  given.  The 
prisoner  violated  that  purpose  by  appropriating  it  to 
his  own  use,  aid  therefore  is  guilty  of  larceny  of  that 
money. 

Conviction  quashed. 
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CBtportod  by  Jamet  Patanon,  Eaq.,  of  the  Middle  Tempi* 

COLLDf  V.  Attornxt-Giniral. 
June  8. 

Legacy  duty— Exemption— Legacy  for  charitable 
purpose— Secret  trust—Statute, 

A  revenue  statute  exempted  from  legacy  duty  legacies 
given  for  a  charitable  purpose  in  Ireland.  F.  gave 
a  legacy  to  C.  which  on  the  face  of  the  will  was  abso- 
lute, but  by  reason  of  certain  letters  contempora- 
neously delivered  a  trust  was  created  which  was 
binding  in  a  court  of  equity: 

Held  (affirming  the  judgment  of  the  Irish  Court  of 
Exchequer),  that  such  legacy  was  not  exempt  from 
duty,  inasmuch  as  the  trust  arose  by  reason  of  mat- 
ters dehors  the  will 

Tms  was  an  appeal  from  a  decree  of  the  Court  of 
Exchequer  in  Ireland. 

An  information  was  filed  by  the  Attorney-General 
against  the  appellant  Archbishop  Oallen  for  legacy 
doty  amounting  to  £743  15s.  8d.,  being  10  percent. 
on  the  residue  of  Bridget  Fitzgerald's  personal  estate. 

Miss  Bridget  Fitzgerald,  the  testatrix,  made  her 
will  in  1829,  and  after  certain  legacies  gave  all  the 
residue  of  her  property,  real  and  personal,  to  the 
Bev.  Patrick  Doyle  and  the  Most  Rev.  Daniel  Murray, 
and  the  survivor,  requesting  that  all  the  intentions 
expressed  in  her  will  might  be  fulfilled. 

The  testatrix  made  five  several  codicils  to  her  said 
will:  the  first,  dated  the  30th  April  1831,  which  it 
is  not  necessary  further  to  notice;  the  second,  dated 
the  7th  October  1839,  by  which  she  confirmed  her 
■aid  will;  the  third,  also  dated  the  7th  October  1839, 
by  which  in  order  to  remove  any  doubt  of  her  inten- 
tion as  to  the  devise  of  her  property,  she  declared 
that  the  same  should  go  to  the  said  Rev.  Patrick  Doyle 
(therein  called  the  Rev.  Patrick  James  Doyle),  and 
the  said  Most  Rev.  Daniel  Murray,  named  in  her 
said  will,  and  the  survivor  of  them,  his  heirs,  execu- 
tors, administrators,  and  assigns,  according  to  the 
directions  therein;  and  that  it  was  not  intended 
that  the  same  or  any  part  thereof  should  be 
bequeathed  or  given  to  any  other  person.  By  the 
fourth  codicil,  dated  the  19th  November  1847,  she 
appointed  Anne  Carroll  executrix  in  place  of  Peter 
Locke,  who  was  then  dead;  and  by  the  fifth  codicil, 
dated  the  24th  January  1849,  she  declared  that  the 
Rev.  Patrick  Joseph  Doyle  was  the  person  whom  she 
had  by  her  will  appointed  executor,  under  the  name  of 
Patrick  Doyle. 

The  testatrix  died  on  the  15th  May  1850,  without 
having  revoked  the  said  residuary  bequest;  and 
probate  of  her  will  and  the  codicils  thereto  was 
granted  June  18,  1850,  to  Patrick  Joseph  Doyle  and 
Anne  Carroll,  but  only  the  former  acted,  and  the 
latter  died  intestate  in  the  year  1853,  never  having 
intefered  with  the  administration.  Patrick  Joseph 
Boyle  took  possession  of  the  asset*  as  executor,  and 
disposed  of  part  of  the  residue,  but  paid  no  legacy 
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duty  thereon.  The  Most  Rev.  Daniel  Murray  died 
in  February  or  March  1 85  2,^  and  Patrick  Joseph  Doyle- 
survived  him,  and  died  in  December  1852,  having  by 
his  will  bequeathed  the  residue  of  his  property  to  the 
appellant  for  such  religious  and  charitable  purposes  as 
he  should  think  fit,  and  made  the  appellant  and  the 
Rev.  Philip  Dowling  his  executors.  The  appellant 
alone  took  probate  of  his  will;  and  letters  of  adminis- 
tration of  the  goods  of  the  testatrix  left  unadministered 
were  also  granted  on  the  20th  June  1854  to  the  ap- 
pellant. 

The  appellant  having  entered  into  possession  of 
the  assets,  and  proceeded  to  admininister  the  same, 
was  called  upon  by  the  Commissioners  of  Inland 
Revenue  to  pay  duty  at  the  rate  of  10  per  cent,  upon 
the  residue— the  residuary  legatees,  Patrick  Joseph 
Doyle  and  Daniel  Murray,  who  were  strangers  in 
blood  to  the  testatrix.  But  the  claim  was  resisted 
on  the  ground  that,  by  certain  letters  written  by  the 
testatrix  to  P.  J.  Doyle  and  Daniel  Murray,  certain 
charitable  trusts  were  created,  and  that  therefore  the 
residue  was  exempt  from  the  payment  of  any  duty 
by  virtue  of  the  statutable  enactments  in  force  in 
Ireland  in  that  behalf. 

The  Commissioners  of  Inland  Revenue  were  of 
opinion  that,  as  the  alleged  letters  were  not  admitted 
to  probate,  or  alluded  to  in  the  will  or  any  of  the 
codicils,  or  in  any  way  testamentary,  they  could  not, 
according  to  the  true  construction  of  the  law  upon 
the  subject,  have  the  effect  of  creating  an  exemp- 
tion from  duty;  and,  accordingly,  the  present  infor- 
mation was  filed  in  the  Exchequer  in  Ireland  on  the 
14th  of  April  1862,  for  the  recovery  of  the  duty. 

The  Irish  Court  of  Exchequer  held,  that  a  legacy 
given  on  secret  trust  was  not  exempt  from  legacy  duty, 
whereupon  the  present  appeal  was  brought. 

The  56  Geo.  3,  cap.  56,  ached,  part  3,  includes, 
among  other  exemptions  from  legacy  duty,  "all 
legacies  given  for  the  education  or  maintenance  of 
poor  children  in  Ireland,  or  to  be  applied  in  support 
of  any  public  charitable  institution  in  Ireland,  or  for 
any  purpose  merely  charitable." 

The  same  exemption  is  continued  in  the  statute  5 
&  6  Vic.  c.  82,  s.  38,  in  the  same  words. 

Bolt,  Q.C.  and  Bagshawe,  for  the  appellant,  con- 
tended that  if  the  trust  which  the  letters  of  the  testatrix 
had  declared  had  been  declared  on  the  face  of  the 
will,  there  could  have  been  no  doubt  that  the  legacy 
would  have  been  exempt,  and  it  made  no  difference 
if  the  trusts  were  in  any  other  manner  held  binding 
by  a  court  of  equity. 

The  Attorney-General  for  Ireland  asid  C.  B.  Barry 
for  the  respondent. 

The  following  authorities  were  referred  to: 

Lomax  v.  Bipley  (8  Sm.  6  G.  48);  Walgrove  v. 
Tebbs  (2  K.  &  J.  313;  Attorney-General  y.  Dillon 
(13  Ir.  Ch.  Rep.  137);  Sweeting  v.  Sweeting  (1  Drew. 
331);  Be  Wilkinson  (1  Cr.  M.  &  R.  142);  Attorney- 
General*.  Nash  (1  M.  &  W.  237). 

Thx  Lord  Chancellor.— My  Lords,  this  is  a  ques- 
tion which  lies  within  the  narrowest  compass.  This 
lady,  Bridget  Fitzgerald,  by  her  will  and  several 
codicils,  gave  the  residue  of  her  property  to  two  gen- 
tlemen, both  of  whom  have  died,  and  who  are  now 
represented  by  the  appellant,  the  Most  Rev.  Archbishop* 
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Cullen.  By  her  will  she  gave  the  property  to  these  two 
persons  nmpUcUer,  bat  then  it  most  be  taken  as  an 
admitted  fact  that  she  gave  it  to  them  npon  their 
having  in  her  lifetime  validly  undertaken  that  they 
would  hold  it  upon  certain  charitable  trusts.  Now, 
in  that  part  of  the  Stamp  Act  relating  to  Ireland 
which  refers  to  testamentary  instruments  and  the  duty 
payable  upon  wills  or  administrations,  there  is  an  ex- 
emption which  does  not  exist  in  England,  namely,  in 
favour  of  any  legacy  given  for  the  education  or  mainte- 
nance of  poor  children  in  Ireland,  or  to  be  applied  in 
support  of  any  charitable  institution  in  Ireland,  or  for 
any  purposes  merely  charitable.  There  is  no  doubt 
that,  if  you  are  to  couple  that  which  was  undertaken 
by  these  gentlemen,  with  the  legacy,  this  gift  comes 
within  the  exemption,  for  it  is  admitted  on  all  bands 
that  it  was  a  gift  which,  coupling  the  will  with  the 
undertaking  of  the  legatees,  amounted  to  a  gift  for 
purposes  merely  charitable.  The  question  is  whether, 
inasmuch  as  the  gift  did  not  on  the  face  of  it  purport 
to  be  a  gift  merely  charitable,  but  was  apparently  a 
gift  to  the  legatees  themselves  for  their  own  benefit, 
you  can,  for  the  purposes  of  legacy  duty,  couple  that 
legacy  with  the  fact  that  the  legatees  had  undertaken 
to  hold  it  for  merely  charitable  purposes.  My  Lords, 
I  think  it  extremely  important  that  a  rule  should  be 
laid  down  on  this  subject;  and  nndoubtedly  the  more 
convenient  rule  is  that  which  has  been  adopted  by  the 
court  below;  because  it  is  a  rule  which  imposes  no  diffi- 
culty upon  executors  (administrators  are  not  within 
the  question  in  this  case),  when  they  come  to  pay  the 
duty,  in  knowing  what  the  amount  of  duty  is  to  be. 
I  cannot  disguise  from  myself  that  the  rule  so  laid 
down  is  one  which  may  enable  parties  (unless  the 
Succesion  Duty  Act  alters  it,  and  I  am  not  assured 
how  that  may  be)  always  to  evade,  or  rather  to  avoid, 
the  payment  of  any  legacy  duty.  Because,  if  the  testator 
is  a  married  man,  he  may  leave  the  whole  of  his  pro- 
perty to  his  wife  taking  an  undertaking  from  her,  which 
does  not  form  part  if  his  will  that  she  at  his  death  will 
dispose  of  the  property  in  such  and  such  a  way.  He 
can  probably  trust  her,  and  whether  he  can  trust  her  or 
not,  if  he  takes  measures  to  secure  that  it  shall  be 
forthcoming  at  his  death,  she  will  be  bound  to  execute 
the  trusts,  and  therefore  no  duty  will  be  payable,  be- 
cause ex  facie  of  the  will  it  is  all  given  to  her.  I 
observe  that  one  of  the  learned  judges,  Baron  Fitzge- 
rald I  think,  rather  alludes  to  a  case  of  that  sort,  and 
says  he  doubts  whether  in  such  a  case  the  court  might 
not  find  the  means  of  compelling  the  party  beneficially 
interested  to  pay  the  full  duty.  I  own  J  cannot  follow 
that;  and  the  Attorney-General  for  Ireland,  to  whom 
I  put  the  question,  did  not  contend  for  it.  The  rule, 
therefore,  as  laid  down,  is  open  to  the  objection  that 
it  may,  according  to  the  present  state  of  tho  law,  lead 
to  parties  escaping  from  the  payment  of  legacy  duty 
altogether,  or  very  nearly  so,  by  a  testator  giving  the 
property  to  his  wife,  in  which  case  there  is  no  duty  pay- 
able, or  to  a  child  in  which  case  the  duty  is  only  1  per 
cent.,  although  it  may  really  be  intended  to  be  given  to 
strangers,  the  duty  upon  a  bequest  being  1 0  per  cent 
in  England  and  5  or  6  per  cent,  in  Ireland.  That 
duty  of  10  per  cent,  or  5  per  cent.,  as  the  case  may 
be,  would  therefore  be  avoided,  and  a  duty  of  1  per 
cent  only  or  nothing  at  all  would  be  paid  according 


as  the  pioperty  was  given  on  the  face  of  the  will  to  a 
child  or  wife.  No  doubt  there  is  considerable  diffi- 
culty in  that  view  of  the  question.  Perhaps  the  only 
answer  to  it  is  that  the  statute  has  not  contemplated 
such  a  case,  and  that  is  the  real  answer  to  the  question 
which  was  put  two  or  three  times  at  the  bar  in  course 
of  the  argument.  What  is  the  meaning  of  the  word* 
"  legacy  given'*  in  the  proviso?  Do  they  mean  given 
by  will,  or  do  they  mean  so  given  that,  coupling  the 
gift  to  the  legatee  with  the  obligation  which  the  law 
imposes  upon  it,  the  two  together  are  to  be  taken  as 
the  legacy?  I  own  that  I  have  had  considerable 
doubts  upon  the  subject,  but  the  rule  laid  down  by 
the  court  below  is  certainly  the  more  convenient  of  the 
two,  and  as  I  know  that  both  my  noble  and  learned 
friends  who  have  heard  this  case  consider  the  decision 
t»  be  perfectly  right,  I  do  not  feel  it  necessary  to  state 
any  further  the  doubts  which  have  arisen  in  my  own 
mind.  Under  these  circumstances  I  think  the  decision 
which  has  been  come  to  by  the  court  below  in  the  case 
of  this  will  is  right.  1  have,  therefore,  to  move  your 
Lordships  that  the  judgment  of  the  court  below  be 
affirmed. 

Lord  Chelmsfobd. — My  Lords,  the  question  to  be 
decided  is,  whether  the  gift  of  the  residue  by  the  will 
of  Bridget  Fitzgerald  to  the  Rev.  Mr.  Doyle  and 
Archbishop  Murray  is  exempt  from  legacy  duty  by 
reason  of  its  being  made  applicable  to  trusts  for 
charitable  purposes  by  certain  letters  contemporaneous 
with  the  will,  and  which  trusts  were  accepted  by 
the  legatee;  confining  myself  entirely  to  the  words 
of  the  Acts  of  Parliament,  I  have  little  difficulty  in 
coming  to  a  conclusion  in  favour  of  the  Grown.  The 
definition  of  a  legacy  given  by  the  38th  section  of  S  & 
6  Vict.  c.  82,  and  the  4th  section  of  the  8  &  9  Vict, 
c  76,  is  a  gift  by  any  will  or  testamentary  instru- 
ment of  any  deceased  person  which  by  virtue  of  any 
such  will  or  testamentary  instrument  shall  have  effect 
or  be  satisfied  out  of  the  personal  estate.  It  is  clear 
upon  the  definition  that  the  gift  can  be  a  legacy  only 
to  the  person  named  in  the  will,  because  he  alone 
takes  by  virtue  of  the  will.  Bearing  this  in  my  mind, 
in  turning  to  the  exemption  in  the  38th  section  of  the 
5  &  6  Vict,  c  82,  on  which  the  question  turns,  the 
proper  construction  appears  to  be  obvious.  Thai 
exemption  is,  "  That  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  to  charge  with 
duty  in  Ireland,  any  legacy  given  for  the  education  or 
maintenance  of  poor  children  in  Ireland,  or  to  be 
applied  in  support  of  any  charitable  institution  in  Ire- 
land, or  for  any  purpose  merely  charitable.".  What 
is  the  meaning  of  the  words  '4any  legacy?"  it  ia  a 
gift  which,  by  virtue  of  the  will  is  to  have  effect  out 
of  the  personal  estate.  Now,  the  residue  in  this  case 
is  not  by  virtue  of  the  will  given  for  charitable  pur- 
poses, but  by  virtue  of  the  trust  imposed  by  the  letters 
contemporaneous  with  the  will  The  duty  is  chargea- 
ble upon  a  legacy  given  by  will.  The  exemption 
applies  to  a  legacy  given  or  to  be  applied  for  charitable 
purposes.  From  the  comparison  of  the  definition  of  a 
legacy  with  the  terms  of  the  exemption  which  I  hare 
made,  I  can  come  to  no  other  conclusion  than  that 
the  legacy  for  the  charitable  purpose  must  be  expressly 
so  given  by  the  will  itself  to  exempt  it  from  dnty. 
Upon  these  grounds,  therefore!  I  think  the  judgment 


?be  iRunnnisT. 


©fibe  court  below is  perfeUjj  right,  and  that Jt  ought 
to  be  affirmed. 

Lord  West-bust. — My  Lords,  having  regard  to  the 
argument  upon  this  case,  I  think  it  very  material  to 
point  out  that  where  there  is  a  secret  trust,  or  where 
there  is  a  right  created  by  a  personal  confidence  repo- 
sed by  a  testator  in  any  individual,  the  breach  of 
which  confidence  wonld  amount  to  a  fraud,  the  title  of 
a  party  claiming  under  the  secret  trust,  or  claiming  by 
virtue  of  that  personal  confidence,  is  a  title  dehors  the. 
will,  and  which  cannot  be  correctly  termed  testamentary. 
The  question  then  arises,  what  is  the  meaning  of  ike 
words  in  the  statute  that  has  tften  referred  to?  The 
object  of  that  portion  of  the  statute  is  to  charge  testa- 
mentary gifts  with  certain  rates  of  duty  according  to 
the  relation,  or  the  absence  of  relation,  between  the 
testator  and  the  donee.  Now,  a  gift  by  will  or  a 
legacy  by  will  involves,  of  necessity,  certain  things, 
not  only  a  description  of  the  subject  given,  but  also  a 
nomination  or  description  of  the  individual  to  take,  or 
the  purpose  which  is  to  be  answered  by  the  legacy.  If 
there  be,  therefore,  a  gift  to  A.,  and  if  there  be  a  col- 
lateral matter  which  renders  A.  bound  to  apply  the 
subject  of  the  gift  to  some  purpose  not  to  be  found 
within  the  expression  of  the  gift,  and  the  obligation 
arises  not  on  the  face  of  the  will,  or  by  virtue  of  the 
will,  but  arises  from  something  aliunde,  it  fellows  of 
necessity  that  the  person  to  be  benefited  cannot,  with 
any  correctness  of  language,  be  denominated  a  legatee, 
or  the  purpose  to  be  effected  a  testamentary  purpose. 
When  therefore  we  are  adverting,  as  we  have  to  ad- 
vert here,  to  the  effect  of  the  exemption  out  of  legacies  * 
charged  with  duties,  we  find  the  words  of  the  exemp- 
tion to  be  a  legacy  "for  a  purpose  merely  charitable." 
If  that  be  so,  does  it  not  of  necessity  follow  that  the 
purpose  merely  charitable  being  in  reality  the  real 
legacy  must  by  every  rule  to  be  derived  from  the 
nature  of  the  subject,  and  from  the  language  of  the 
statute,  be  a  purpose  expressed  on  the  face  of  the  will? 
The  exemption  is  intended  to  be  applied  only  to  testa- 
mentary bounty,  and  testamentary  bounty  to  a  charity, 
but  yon  cannot  say  that  this  is  bounty  to  a  charity 
when  the  charily  has  no  place,  and  is  not  to  be  found 
either  in  anything  that  is  expressed  in  the  will,  or  in 
anything  that  is  so  referred  to  in  the  will  as  by  that 
reference  to  be  made  part  of  the  will.  The  words 
unquestionably  would  not  include  a  person  taking  by 
anything  other  than  a  testamentary  title,  otherwise 
there  would  be  no  limit.  A  legatee  taking  a  sum  of 
money  by  virtue  of  a  will  might  declare  a  trust  a  day 
or  a  month  after  the  death'  of  the  testator,  and  the 
whole  of  the  reasoning  that  we  have  heard  to-day 
would  be  equally  applicable  to  a  charitable  purpose 
expressed  in  that  trust,  and  it  might  be  held  equally 
to  exempt  the  property  so  first  given  by  will  and 
afterwards  dedicated  to  charitable  purposes  from  being 
amenable  to  the  duty.  I  think  the  conclusion  arrived 
at  by  the  court  below  is  quite  a  correct  conclusion. 
In  matters  of  this  kind,  relating  to  the  interpretation 
of  fiscal  Acts  we  are  not  at  all  to  have  regard  to 
what  the  effect  of  the  decision  may  be  with  reference 
to  the  fiscal  duties.  Our  duty  is  limited  to  this, 
to  inquire  whether  the  tax  imposed  does  attach* 
or  whether,  when  the  tax  is  imposed  with  au  exemp- 
tion, the  .particular  case  comes  within  the  lair,  proper, 


and  legal  meaning  of  that  exemption,  Whatever, 
may  be  the  result  upon  other  fiscal  duties  is  not  pro- 
perly a  subject  of  judicial  reference  npon  the  occasion 
of  determining  a  question  of  this  kind.  I  therefore  un- 
doubtedly concur  in  the  opinion  of  my  noble  and 
learned  friend  on  the  woolsack,  that  the  judgment  of 
the  court  below  ought  to  be  affirmed. 

Loan  Chelmsfobd.— The  costs  follow  as  a  matter 
of  course. 

Bagshawe. — Perhaps  your  Lordships  would  aflow 
me  to  mention  that  the  Lord  Chief  Baron  thought  it 
was  a  proper  case  to  take  before  your  Lordships;  in 
fact  he  said  he  should  desire  that  the  decision  should 
be  reviewed. 

Lord  Chelmsford. — I  do  not  think  that  ought  to 
have  any  effect  in  this  case.  The  costs  must  follow 
the  result  of  the  appeal 

Decrees  affirmed  and  appeal  dismissed  with  costs. 

Solicitors  for  the  appellant — Eyre  and  Lawson. 
Solicitor  for  the  respondent— Solicitor  of  Inland  Revenue. 


Court  of  Cfjaturri). 

Reported  by  Olirer  J,  Burke,  Esq,,  Barriater-ai-Law. 

Irwin  v.  Robertson.— June  15. 

Guardian — Purchase  by,   of  minor's  estate  in  the 
Incumbered  Estates  Court. 

On  the  marriage  of  Ml.  /.  in  1826  with  her  husband 
C.  R.  a  sum  of  £1500  charged  on  the  several 
lands  of  C.  and  F.  the  property  of  said  M.  1 fe 
father,  was  vested  in  trustees  for  the  benefit  of  the 
Children  of  said  marriage;  afterwards  on  the  8tk 
March,  1637,  said  lands  of  F.  and  C,  charged  as 
aforesaid,  and  also  the  lands  of  T.  were  upon  the 
marriage  of  J.  I.  who  was  Af.  Vs  brother,  con- 
veyed to  trustees  upon  trust,  among  others,  for  the 
children  of  the  marriage.  Said  «/.  1.  made  his 
will  and  died  in  1842,  having  expressly  desired 
that  his  children  were  not  to  be  made  wards  of 
Court,  and  having  also  appointed  as  his  executor 
and  also  as  the  guardian  of  the  fortune  and  pro* 
perty  of  his  minor  children  his  said  brother-in-law 
C.  B  who  thereupon  as  such  guardian  entered  into 
the  receipt  of  the  rents  and  profits  of  these  denom- 
inations of  lands  which  were  m  1852  set  up  for 
sale  in  the  Incumbered  Estates  Court.  Of  one 
denomination  2\,  C.  R.  then  acting  as  such  guar* 
dian  and  receiver  was  declared  the  purchaser  for 
the  said  sum  so  charged  for  the  benefit  of  his  chil- 
dren, as  aforesaid,  on  said  lands  of  C.  andF. ;  and 
in  consideration  tliereof  said  Incumbered  Estatee 
Commissioners  conveyed  the  land  of  T.  to  the 
then  trustees  of  said  settlement  of  1826  upon  the 
trusts  thereof.  The  said  lands  of  T.  were  in 
1865  mortgaged  to  certain  mortgagees.  Held,— 
that  inasmuch  as  C.  R.  was  guardian  of  the  pro- 
perty of  the  minor  children,  the  sale,  though  not  to 
him  absolutely  but  as  mere  trustee  of  his  wife  and 
ohkdren,ojsaid!andsoouldiw€be  sustained,  and  that 
therefisnheskouldbeheldtob^atrueteefirthesaU 
minors,  eubjeet  howem  to  send  mortgage. 
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This  was  a  cause  petition  presented  by  the  petitioners, 
John  Irwin,  Lyndon  Irwin,  and  William  Irwin,  against 
the  respondents,  Caleb  Robertson,  senior,  Caleb  Ro- 
bertson the  younger,  and  John  Roche.  The  petition 
stated  that  in  the  year  1826  Caleb  Robertson,  se- 
nior (the  principal  respondent)  intermarried  with  a 
Miss  Mary  Irwin,  whose  father  gave  her  a  marriage 
portion  of  £1,500.  This  portion  was  not  paid  in 
money,  bat  was  charged  upon  the  townlands  of  Cor* 
neveagh  and  Finesklin,  which  formed  part  of  said 
Mary  Irwin's  father's  estate  in  the  County  of  Roscom- 
mon. The  petition  then  stated  an  indenture  of  mar* 
riage  settlement  dated  the  18th  December,  1820, 
made  previous  to  said  marriage,  between  John  Irwin 
(the  paternal  grandfather  of  petitioners),  and  said 
Mary  Irwin,  his  daughter,  of  the  first  part,  Caleb 
Robertson  of  the  second  part,  Geo.  O'Malley,  and  Geo. 
O'Malley  Irwin,  trustees,  of  the  third  part,  by  which 
it  was  agreed  that  the  interest  of  said  snm  was  to  be 
paid  to  said  Mary  Irwin  during  her  life  for  her  sepa- 
rate use,  and  if  she  died  leaving  issue  her  surviving, 
the  said  trustees  of  the  marriage  settlement  were 
empowered  to  raise  the  said  £1,500  off  the  aforesaid 
lands,  and  pay  same  among  the  surviving  issue,  in 
such  manner  as  said  Caleb  Robertson,  senior,  and 
said  Mary  Irwin,  his  then  intended  wife,  should 
jointly  appoint  by  deed,  and  in  default  of  such  ap- 
pointment, as  the  survivor  should  appoint  by  deed 
or  will,  or  in  default  of  6uch  appointment,  to 
be  divided  share  and  share  alike  among  the  issue 
of  said  marriage.  Said  marriage  was  duly  had 
and  solemnized,  and  there  was  issue  thereof. 

The  petition  then  stated  that  John  Irwin,  junior, 
son  of  said  John  Irwin  (petitioner's  said  grandfather) 
and  brother  of  said  Mary  Irwin,  intermarried  some 
time  in  the  year  1837  with  one  Emily  Bolton;  that 
upon  that  marriage  a  settlement  was  executed  bear- 


1842,  and  he  thereby  constituted  and  appointed  his 
said  wife  Emily  to  be  sole  guardian  of  his  said  chil- 
dren, and  he  nominated  his  two  brothers-in-law,  John 
Duke  and  Caleb  Robertson  the  younger,  to  be  execu- 
tors of  his  said  will,  and  that  by  his  said  last  will, 
which  was  witnessed  by  two  witnesses  only,  he  em- 
powered his  wife  to  exercise  the  power  of  appointment 
given  to  him  by  said  settlement  of  the  said  sum  of 
£4,000  among  petitioners,  Lynden  Irwin  and  William 
Irwin,  bat  which  power  his  said  wife  never  acted 
upon.  That  by  codicil  to  said  last-mentioned  will, 
dated  6th  July,  1 842,  the  said  John  Irwin  the  younger 
further  appointed  John9  Duke  and  Caleb  Robertson 
the  elder  to  be  guardians  of  the  fortune  and  pro- 
perty of  his  said  children,  who  he  desired  should  not 
be  made  wards  of  Chancery.  The  petition  then  stated 
that  petitioner,  John  Irwin,  junior,  was  resident  in  In- 
<lia  since  1859,  and  that  he  reached  21  on  the  21st 
vf  February,  1859,  and  petitioners,  said  Lynden  Ir- 
win and  William  Irwin,  attained  their  respective  ages 
of  21  on  the  20th  of  November,  I860,  and  21st  July, 
1 863.  That  after  the  death  of  said  John  Irwin,  junior, 
said  Caleb  Robertson,  senior,  as  such  guardian  of  peti- 
tioners, entered  into  the  receipt  of  the  rents  and  ma- 
nagement of  the  estates  down  to  the  sale  therein-after 
mentioned,  for  which  he  received  £75  a  year.  That 
said  John  Duke  acted  during  said  time  as  executor  of 
said  will  and  as  guardian  of  the  fortunes  of  the  peti- 
tioners. That  when  i.  Irwin,  junior,  died  in  1 842,  his 
property  was  deeply  incumbered,  and  in  1 85 1  a  Co- 
lonel St.  John  Augustus  Clarke  to  whom  was  due  a 
(iebt  of  £1,000  with  one  year's  interest,  presented,  at 
the  suggestion  of  said  John  Duke  and  Caleb  Robert- 
son, a  petition  for  the  sale  of  the  lands  comprised  in 
the  said  indenture  of  settlement,  and  an  order  for  sale 
having  been  made,  the  said  lands  of  Curnaveagh  and 
Finesklin,  and  the  said  lands  of  Tullaghan  were  among 


ing  date  the  8th  day  of  March,  1837,  whereby  John   others  put  up  for  sale  by  the  Incumbered  Estates  Com 

Irwin,  senior,  conveyed  to  trustees  said  two  townlands    missioners  on  the  30th  March,   1 852.      That    the 

of  Curnaveagh  and  Finesklin,  subject  to  said  charge  of '  yearly  rental  of  said  lands  was  £175.     That  the  said 


£1500,  and  also  the  to  wnland  of  Tullaghan  to  the  use 
of  himself,  the  said  John  Irwin,  senior,  for  his  life,  with 
remainder  to  the  first  and  other  sons  of  said  John  Irwin, 
junior,  and  Emily  Bolton  successively  in  tail  male,  and  ! 
it  was  thereby  provided  that  if  there  were  two  younger 
children  of  that  marriage,  the  trnstees  of  a  long  term 
in  settlement  mentioned  should  raise  out  of  said  lands 
by  sale  or  mortgage  a  sum  of  £4,000  for  such  two 
younger  children,  the  same  to  be  payable  to  them  in 
such  shares  and  proportions  as  John  Irwiu  the  younger 
should  by  any  deed  or  writing,  to  be  attested  by  two 
credible  witnesses,  or  by  his  will,  to  be  attested  by  three 
or  more  credible  witnesses,  appoint,  and  in  default  of 
Such  appointment,  tosuch  two  younger  children  in  equal 
shares  and  proportions,  on  their  attaining  the  age  of  2 1 . 
That  the  marriage  between  said  John  Irwin,  junior, 
and  said  Emily  Bolton,  was  immediately  after  the  ex- 
ecution of  said  deed  duly  had  and  solemnized,  and  there 
was  issue  of  said  marriage,  viz.,  petitioners,  John  Irwin 
and  said  two  younger  sons  Linden  and  Wm.  That  said 
John  Irwin  the  elder  departed  this  life  on  the  23rd  of 
May,  1842,  and  said  John  Irwin  the  younger  died  on 
the  1 8th  of  July  in  the  same  year;  that  previous  to 
his  death  the  said  John  Irwin  the  younger  executed 
his  last  will  and  testament  dated  the  18th  of  Jane, 


Caleb  Robertson,  senior,  while  acting  as  agent  and 
receiver  over  the  said  lands,  and  as  the  guardian  of 
the  fortunes  of  the  petitioners,  bid  for  and  was  de- 
clared the  purchaser  of  said  lands  of  Tullaghan  for 
the  sum  of  £1,850,  which  was  about  lOhfc  years* 
purchase.  That  by  the  direction  of  the  said  Caleb 
Robertson,  senior,  two  of  the  commissioners  for  the  sale 
of  Incumbered  Estates  in  Ireland,  by  deed  poll  dated 
19th  May,  1852,  in  consideration  of  a  sum  of  £1,850 
stated  therein  to  have  been  ascertained  by  the  said 
commissioners  to  be  due  to  the  said  John  Duke  and 
Frederick  Robertson,  the  then  trustees  of  said  mar- 
riage settlement  first  herein-before  mentioned — name- 
ly, the  settlement  executed  on  the  marriage  of  the 
said  Caleb  Robertson,  senior,  with  said  Mary 
Irwin,  bearing  the  aforesaid  date  of  18th  December, 
1826,  on  foot  of  an  incumbrance  affecting  the 
estate  of  petitioner  John  Irwin,  an  infant  nndcr  the 
age  of  21,  owner,  and  by  the  commissioners  autho- 
rized to  be  retained  by  the  said  John  Duke  and 
Frederick  Robertson  in  discbarge  of  the  purchase- 
money  of  £1,850,  they,  the  said  commissioners  did 
grant  unto  thelsaid  John  Duke  and  Frederick  Robertson 
(trustees)  the  said  town  and  lands  of  Tullaghan,  with 
the  appurtenances  to  hold  nnto  them,  their  heirs  and 
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assigns,  forever,  subject  to  the  tenancies  referred  to  in 
the  schedule  to  said  deed  poll  annexed.  That  said  Caleb 
Robertson  has  ever  since  continued  in  possession  of 
the  rents  and  profits  thereof,  and  has  applied  them  to 
his  own  use.  The  petition  then  alleged  that  said 
John  Duke  died  on  the  26th  March,  1854,  leaving 
said  Frederick  Robertson  him  surviving,  who  also  died 
in  the  year  1860,  leaving  Caleb  Robertson,  jnnior, 
his  next  brother  and  heir-at-law,  him  surviving,  who 
now,  as  petitioners  contend,  is  a  trustee  for  them  of 
said  lands  of  Tullaghan,  charged  with  said  sum  of 
£1,500  according  to  their  rights  as  declared  by  the 
trusts  of  said  deed  of  marriage  settlement  of  the  8th 
March,  1837. 

The  petition  then  alleged  that  said  Mary  Robertson, 
otherwise  Irwin,  is  long  since  dead,  and  there  were 
issue  of  her  said  marriage  with  Caleb  Robertson  the 
elder  living  at  the  time  of  the  execution  of  a  deed  of 
appointment  herein -after  mentioned,  namely,  said 
Caleb  Robertson,  Elizabeth  Barry,  otherwise  Robert- 
son, Mary  Robertson,  Frederick  Robertson,  Rebecca 
Robertson,  Maria  Grierson,  otherwise  Robertson,  and 
William  Robertson.  That  by  deed  of  appointment 
bearing  date  the  7th  of  December,  1864,  after 
reciting  that  ho  was  desirous  of  executing  the 
power  of  appointment  vested  in  him  by  his  mar- 
riage settlement  of  the  18th  of  December,  1826, 
it  was  witnessed  that  the  said  Caleb  Robertson, 
did  effectuate  said  intention,  and  in  pursuance  of  said 
power,  did  direct,  limit  and  appoint  that  the  sum  of 
£  1,500  therein  mentioned,  and  all  interest  due 
thereon,  and  all  accumulations  thereof,  should  bo 
shared  and  divided  amongst  the  children  of  said  mar- 
riage in  manner  following,  that  is  to  say,  five  shil- 
lings to  Elizabeth  Barry ;  five  shillings  to  Mary  Ro- 
bertson; five  shillings  to  Frederick  Robertson;  five  | 
shillings  to  Rebecca  Robertson,  five  shillings  to  Maria  ! 
Grierson,  and  five  shillings  to  William  Robertson,  and  ' 
all  the  rest,  residue  and  remainder  of  said  £1,500, 
and  accumulations  thereof,  to  Caleb  Robertson  the 
younger,  who  was  the  eldest  son  of  said  marriage. 

That  by  a  certain  indenture  of  mortgage  of  the  1st 
June,  1865,  made  between  Caleb  Robertson  the 
younger  of  the  first  part,  and  one  John  Roche,  of 
Fermoy,  in  the  County  of  Cork,  of  the  other  part,  he 
the  said  Caleb  Robertson  the  younger  did  thereby 
grant  to  the  said  John  Roche  and  his  heirs  all  that 
and  those  the  lands  of  Tullaghan  aforesaid,  habendum 
to  the  only  proper  use  of  said  John  Roche,  his  heirs, 
&c,  but  subject  to  redemption  on  the  payment  of  the 
sum  of  £900  with  interest ;  that  petitioners  are  wil- 
ling that  said  lands  should  stand  charged  with  said 
sum  of  £1,500  in  favour  of  the  parties  entitled  to 
same  under  the  trusts  of  said  settlement  of  18th  De- 
cember, 1826,  and  that  said  sum  of  £900,  with  inte- 
rest secured  by  said  mcrtgage  of  1st  June,  1865, 
should  be  declared  a  charge  on  said  lands  part  of  said 
XI, 500.  The  petition  then  prayed  that  the  lands  of 
Tullaghan  may  be  declared  to  be  vested  iu  Caleb 
Robertson  to  secure  the  said  sum  of  £1,500,  and 
subject  thereto  to  the  use  and  upon  the  trusts  of  the 
indenture  of  8th  March,  1837,  and  that  it  may 
be  referred  to  the  Master  to  take  an  account 
of  the  rents,  issues  and  profits  of  the  said  lands  of 
Tullaghan  by  the  said  Caleb  Robertson  received  since 


the  19th  May,  1852,  after  all  proper  deductions  and 
due  credits,  including  the  interest  due  and  payable  on 
said  sum  of  £1,500,  and  striking  a  balance,  and  that 
said  Caleb  Robertson  be  directed  to  lodge  the  amount 
of  said  balance  to  the  credit  of  this  matter,  and  that 
the  said  Caleb  Robertson  do  pay  to  the  said  petition- 
ers their  costs  of  suit 

The  respondent,  Caleb  Robertson  the  elder,  denied 
the  allegation  in  the  above  petition  that  he  had  ever 
suggested  the  said  sale  in  the  Incumbered  Estates 
Court,  and  said  that  he  received  the  rents  merely  in 
performance  of  a  promise  he  had  made  to  petitioners' 
father;  and  as  to  the  bidding,  he  merely  went  into 
the  market,  and  bid  up  at  the  sale  with  several 
strangers,  and  further,  that  he  did  not  deter  them 
from  bidding  up  the  lands. 

M'Causland  Q.C.,  Brewster,  Q.C.,  and  Boyd, 
were  for  the  petitioners. — Caleb  Robertson  the  elder 
and  Mr.  Duke  being  the  executors  of  the  will  of 
petitioners'  father,  and  guardian  of  their  fortunes,, 
wore  placed  under  a  great  responsibility  to  devote 
themselves  to  protecting  the  interests  of  the  peti- 
tioners, especially  as  their  father  had  desired  in 
his  will  that  they  should  not  be  made  wards  in 
Chancery.  The  purchase  of  Tullaghan  was  actually 
made  in  trust  for  Mrs.  Robertson  to  secure  at  least 
£1,500,  which  was  put  in  settlement  on  Mary  Irwin's 
marriage  with  Caleb  Robertson,  senior.  [The  Lord 
Chancellor. — Mr.  Duke  bought  this,  not  in  his  cha- 
racter of  guard7an,  but  as  a  trustee  of  Mrs.  Robert* 
son.  Is  not  that  so?]  Yes;  but  the  interests  of 
both  were  conflicting — as  guardian  of  the  children  he 
was  bound  to  raise  the  sale  to  the  highest  penny,  so 
as  to  get  the  maximum  of  money  for  the  minimum 
amount  of  laud;  while  as  trustee  for  Mrs.  Robertson 
his  duty  was  to  obtain  for  her  the  maximum  of  land 
for  the  minimum  of  money.  Duke  filled  then  thi*  double 
capacity  with  his  co  trustee,  Frederick  Robertson,  which 
Frederick  had  survived,  aud  whose  heir  Caleb  Robert- 
son is,  and  Caleb  himself  was  the  agent  and  guardian 
of  the  children.  It  is  well  settled  law  that  in  all 
cases  where  a  purchaser  occupies  a  fiduciary  relation 
towards  the  seller,  the  Court  will,  whether  the  buyer 
benefited  himself  or  not,  act  upon  the  wise  principle 
of  setting  aside  the  sale  if  even  there  was  a  chance 
that  Che  buyer  would  have  advantages  himself  at  the 
seller's  expense,  and  in  every  such  case  the  buyer  will 
be  decreed  to  hold  the  property  in  trnst  for  the  seller. 
In  this  case  the  purchase  was  made,  not  for  the  bene- 
fit of  the  minors  whose  interests  Caleb  Robertson  was 
bound  to  protect,  but  for  his  own  wife  and  children— 
that  purchase,  then,  cannot  stand.  Fox  v.  Mackreth 
(1  While  &  Tudor  L.  C.  92)  is  the  leading  case  oil 
this  doctrine.  In  Ex  parte  James  (8  Ves.  343)  Lord 
Eldon  said  that  "  the  principle  is,  that  as  the  trustee 
is  bound  by  his  duty  to  acquire  all  the  knowledge 
possible  to  enable  him  to  sell  to  the  utmost  advantage 
for  the  cestui  que  trust The  doctrine  as  to  pur- 
chases by  trustees1  assignees  and  persons  having  a 
confidential  character,  stands  much  more  upon  general 
principles  than  upon  the  circumstances  of  any  indivi- 
dual case."  A  trustee  cannot  buy  even  as  agent  for 
a  third  party. — Ex  parte  Bennett  (10  Ves.)  per  Lord 
Eldon — "The  general  interests  of  justice  require  that 
a  solicitor  cannot  be  permitted  to  buy  for  himself,  or 
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*»  Mother,  as-  for  several1  eases-  the  powers-  of  the 
Court  would  not  be  equal  to  protect  against  a  decep-  J 
tion,  from  the  impossibility  of1  knowings  the  truth  in 
every  case:  that  in  troth  is  tbe  principle  npon  which 
the  Gourfes  of  Equity  hare  held  that  trustees  shall  not 
bay*  If  a  trustee  can  boy  in  an  honest  case,  he  may 
in  a  case  having  that  appearance,  bat  which,  from 
the  infirmity  of  human  testimony,  may  be  grossly 
otherwise."1  Popham  v.  Etoham  (10  Ir.  Ob.  440) 
decides  that  a  solicitor  bidding  at  ar  sale  without  the 
leave  of  the  Court,  vitiates  the  sale  to  him. — Mal- 
comson  v.  Eager  (10  I.  E.  1);  Carey  v.  Carey  (2 
Sch.  6  Lefroy,  173). 

Ormsby,  Q.C,  and'  Gamble,  appeared  for  Caleb 
Robertson,  junior. — The  lands  here  were  sold  at  the 
highest  pennju  This  case  is  not  within  the  authori- 
ties cited  on  the  other  side;  he  did  not  buy  a  perch 
of  these  lands  for  himself.  [The  Lord  Chancellor. — 
But  he  did  for  his  wife  and  children.]  The  respondent 
here  came  of  age  in  1 859>  and  yet  the  party  never,  until 
now,  after  so  many  years,  comes  forward  to  have  his 
alleged  rights  declared,  and  if  a  trustee  purchase  his 
cestui  que  trusts  property,  and  the  latter  sleeps  on  his 
rights,  bis  remedy  is  gone. — Campbell  v.  Walker  (5 
Ves.  577).  The  Incumbered  Estates  Court,  which  was 
a  Court  of  Equity,  sanctioned  this  sale  and  purchase. 
If,  then,  the  consideration  was  adequate  here,  the 
Court  will  not  hold  that  we  are  trustees  for  the  peti- 
tioner— Luff  v.  Lord  (10  Jur.  N.  S.  1248).  The 
Master  of  the  Rolls  there  dismissed  with  costs  a  bill 
filed  by  a  cestui  que  trust  to  set  aside  a  purchase  made 
by  ft  trustee,  the  Court  being  of  opinion  that  the 
trustee  had  discharged  the  doty  cast  upon  him  of  pro- 
curing adequate  consideration.  Baker  v.  Reads  (18 
Beav.  898)  was  where  a  bill  was  dismissed  on  the 
ground  that  the  cestui  que  trust  had  lapsed  his  time, 
9B  in  the  case  before  the  Court. 

Warren,  Q.C.,  Chatterton,  Q.C.,  and  Finch  WhyU 
were  for  the  respondent,  Caleb  Robertson,  senior. 

William  O'Brien  appeared  for  the  respondents, 
Roche  and  Hunt,  the  mortgagees. 

Thx  Lord  Chancellor. — This  is  a  very  plain  case 
indeed,  and  I  thought  so  from  the  moment  when  I 
heard  it  opened.  As  to  the  essential  matter — and 
that  is  to  declare  that  the  purchase  is  one  which  un- 
der the  circumstances  cannot  be  sustained  in  this 
court — there  never  was  in  any  other  case  a  purchaser 
placed  in  so  many  positions  which  disqualified  him 
from  being  a  purchaser.  Mr.  Robertson  was  guardian 
of  these  minors ;  he  was  the  executor  of  their  father's 
will;  he  had  taken  upon  himself  the  management  of  the 
estate  he  was  the  receiver  over,  receiving  pecuniary 
compensation  for  acting  as  receiver;  and  he  was  in 
substance  a  creditor  on  their  estate,  through  his  wife 
and  family.  In  every  point  of  view  he  was  disquali- 
fied from  being  a  purchaser.  It  is  true  that  he  was 
not  the  purchaser  of  the  estate  in  point  of  form,  but 
substantially  he  was  in  the  same  position.  In  the 
case  of  Ex  parte  Bennett,  (9  Ves.  381)  it  was 
held  that  the  purchase  could  not  be  sustained,  though 
the  bidder  in  that  case  merely  acted  as  such,  and  was 
merely  a  nominal  purchaser  for  a  third  party.  Bat 
the  case  before  me  is  not  such  a  case.  It  is  not  the 
case  of  a  purchase  by  tbe  seller's  solicitor,  who  had 
bo  interest  in  the  case;  nor  is  it  the  case  of  a  com- 


mon purchaser  fdr  anotftter  party,  though  nominally 
for  himself.  The  present  case  is  one  of  a  buyer  who 
had  a  substantial  interest  in  the  estate;  not,  indeed,  in 
the  legal  or  equitable  sense,  but  who  was  substantially 
and  beneficially  interested,  since  he  bought  for  his 
wife  and  children.  It  was  a  very  fair  obiect  for  hint 
to  desire  to  do  the  best  he  could  for  bis  wife  and  chil- 
dren. It  was  an  eligible  purpose  he  bought  the  pro- 
perty fdr.  But  what  WB8  that  purpose?  fb  secure  the 
interests  of  bis  wife  and  children.  He  was  substan- 
tially interested  himself  in  the  purchase;  so  that  hi 
every  point  of  view  his  position  disqualified  him  from 
becoming  a  purchaser  of  the  property.  That  being 
the  case,  the  doctrines  of  this  Court  are  clear  and  im- 
perative that  the  purchase  cannot  be  sustained,  I  do 
not  think  it  necessary  to  enter  into  any  detail  of  what 
was  done  in  the  Incumbered* Estates  Court  upon  the 
petition  to  sell  the  estate,  or  into  the  records  of  this 
case.  I  don't  say  that  things  were  not  rightly  and 
regularly  dbne  in  that  Court,. nor  enter  into  any  in- 
quiries upon  the  subject.  It  must  be  presumed  that 
things  were  then  regularly  done,  having  regard  to  the 
Court  which  did  them.  But  there  is  not  enough  be- 
fore me  to  satisfy  me  that  the  petitioners  were  in  that 
Court  represented  in  such  a  formal  manner  as  would 
suffice  to  protect  their  interests;  therefore  the  case 
comes  back  again  to  the  same  question— Can  this 
purchase  be  sustained?  It  cannot;  and  I  thought  it 
could  not  from  the  moment  when  I  heard  the  case 
opened.  But  what  most  be  the  result  to  the  other 
two  respondents,  the  persons  who  have  advanced  their 
money  npon  mortgages  of  this  property?  The  mort- 
gages must  be  sustained.  They  will  stand  as  charges 
npon  the  estate  prior  to  the  balance  of  the  purchase 
money,  and  the  balance  of  the  purchase  money  will 
be  a  charge  npon  the  estate,  third  in  point  of  order. 
Then  the  next  question  is  upon  the  account  Mr.  Robert- 
son will  be  liable  to  account  for  tbe  rents  and  profits 
of  the  estate  independently  of  his  position  as  receiver 
for  his  wife,  if  that  were  material.  What  was  the 
transaction?  He  was  receiver  for  the  minors  before 
the  purchase  was  made,  and  he  cannot  displace  him- 
self from  that  position  of  receiver  for  these  parties  by 
acting  as  receiver  for  his  wife  after  the  purchase.  He 
therefore  still  remains  receiver  of  the  rents  of  the  estate 
for  the  minors.  Whether  he  accounted  with  his  wife 
or  not  is  nothing  to  them.  I  cannot  limit  the  account 
against  him  merely  as  administrator  of  his  wife,  bnt  it 
will  be  an  account  taken  in  the  ordinary  and  nsual 
way  of  the  rents  and  profits  received  by  him  since  the 
purchase,  and  of  how  they  have  been  applied.  If  any 
have  been  received  by  Caleb  Robertson,  junior,  the 
account  will  be  directed  against  him  also  while  he  re- 
ceived them. 

Ormsby,  Q.C,  for  Caleb  Robertson,  junior. — There 
is  no  prayer  in  the  petition  for  any  account  against 
my  client. 

M%Causland,  Q.C,  for  the  petitioners.  —  We 
have  charged  that  Mr.  Robertson,  senior  has  received 
the  rents  and  profits  down  to  the  present  day. 

The  Lord  Chancellor. — Then  the  account  will  be 
directed  merely  against  Caleb  Robertson  the  elder. 
An  account  must  also  be  taken  of  what  is  due  up  to 
the  sum  of  £1850,  with  interest  npon  the  charge  of 
£1500. 
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Warren,  Q.CX,  fbr  Mr.  Rtbertson,  senior.— The 
whole  £1850  became  purchase  money,  and  my  client 
It  entitled  to  be  allowed  interest  upon  tha  entire  rain. 

Brewster,  Q.C,  for  the  petitioHeffe.«*~Tbe»  sum 
«f  £860  wouM  be  assets  of  Mr.  Rebertson1*  wife. 

The  Lom>  Chamkexor.— Considering  Mr.  Robert- 
son** position,  and  that  he  was  interested  to  do  the 
best  he  could  for  his  wife  and  family,  and  that  this 
property*  has  been  improving,  I  think  that  the  allega- 
tion of  the  petitioners— that  the  proceedings  in  the 
Incumbered  Estates  Court  were  instituted  with  the 
^concurrence  and  at  the  suggestion  of  Mr.  Robertson 
was  well  founded,  and  that  the  petitioners  were  there- 
fore-warranted  in  making  it;  but  there  is  no  charge 
made  against  Mr.  Robertson  of  connivance  or  fraud 
in  the  transaction,  so  that  I  shall  leave  the  parties  to 
abide  their  own  costs  of  this  hearing. 

Brewster,  Q.C. — That  ruling  is  very  hard  as 
against  minors. 

The  Lord  Chancellor.— Well,  I  will  give  the  mi- 
Dors  their  costs  down  to  this  hearing,  excluding  an y 
charges  against  Mr.  Robertson  of  fraud  or  misconduct. 

Warren,  Q.C. —  The  petitioners  have  charged 
against  Mr.  Robertson  that  they  "  have  been  deprived 
of  the  entire  of  their  fortunes  by  reason  of  said  pro- 
perty having  been  pressed  to  a  sale  by  said  Caleb  Re* 
bertsen  at  so  unfavourable  a  time,  and  said  sale  hav« 
ing  been  conducted  in  the  improper  manner  in  which 
it  was  conducted." 

Tat  Lord  Chancellor.— -That  ia  a  great  deal  too 
strong. 


Court  of  Guttn'Q  !Stm% 

Reported  by  Wmitm  Woedloek,  Eiq.  B*rristor-at*Law. 

M'Oabi  v.  Foot.—- April  21. 

Slander — What  words  actionable  per  se — Imputation 
of  offence  against  the  Fishery  Acts,  5  4*  6  >VictJ  c. 
106—26  £  27  Vickc.  114. 

To  say  of  a  person  that  he  drew  a  river  at  night, 
thereby  imputing  an  offence  against  the  Fishery 
Acts,  5  £  6  Ficc,.  c*  106,  and  26  4r  27  Vict.  c. 
1 1 4,  is  not  an  imputation  of  such  an  offence  as  is 
sufficient  to  make  the  words  actionable  per  se. 

Dexurrer:  The  first  paragraph  of  the  summons  and 
plaint  complained  that  the  defendant  falsely  and  ma- 
liciously spoke  and  published  of  the  plaintiff  the  words 
following,  that  is  to  say — « I  (meaning  the  defendant) 
beard  that  Daniel  M'Cabe  (meaning  the  plaintiff)  and 
Timothy  Callagfaan  drew  the  River  Blackwater  with 
a  net  at  night "  (meaning  thereby,  and  giving  and 
causing  it  to  be  understood  that  the  plaintiff,  after 
the  making  and  passing  of  the  Salmon  Fishery  (Ire- 
land) Act,  1863,  had  used  a  net*  not  being  a  landing 
net,  for  the  capture  of  salmon*  and  trout  in'  the  fresh 


waterportion  of  the*  River  Bladrwater  ia  the  County 
of  Cork  as  defined  by  the  Commissioners  under  the 
said  Act,  between  the  hours. of)  eight,  o'clock  ia  the 
evening  and  sk^  o'clock  in  the  morning,  and  not 
within  the  limits  of  a  several  fishery  next  above  the 
tidal  flow,  and  held  nnder  grant  or  charter,  or  by  im- 
memorial usage).  The  second,  third  and  fourth  para- 
graphs all  complained  of  the  same  words,  alleging 
that  they  imputed  the  same  offence  of  night-fishing 
with  a  net  other,  than  &~  landing  net,  but  varying  the 
reasons  for  the  non-existence  of  the  right  of  fishing 
according  to  different  sections  of  the  Salmon  Fishery 
Acts  of  1863  and  1842.  To  theseseveral  paragraphs 
of  the  summons  and  plaint  the  defendant  demurred, 
saying  that  the  paragraphs  respectively  did  not  dis- 
close any  cause  of  action  good  in  substance,  for  that 
the  words  therein  alleged  to  be  spoken  by  the  defend 
dant  were  not,  nor  were  any  of  them,  slanderous,  in- 
asmuch as  they  did  not  impute  to  the  plaintiff  such  a 
criminal  offence  as  was  punishable  in  the  manner  re- 
quired by  law. 

James  Murphy  (with  him  JeUett,  Q.C.)  in  support 
of  the  demurrer. — To  make  the  imputation  of  an  of- 
fence slanderous  per  se,  the  offence  imputed  must  be 
one  which  would  snbject  the  party  to  some  corporal 
punishment.  The  penalty  consequent  upon,  the  acts 
here  imputed  is  jnerely  pecuniary.  No  case  will  be 
found,  in  which  slander  has  been  held  to  lie  for  imput- 
ing an  offence  for  which  a  fine  would  be  the  penalty. 
— Lewknorv.  CrutchUy  (Cr.  Ch.  140);  Turner  v. 
Ogden  (2  Salk.  626);  Onslow  v.  Home  (3  Wile. 
177);  Whitacre  v.  HiUideU  (Alleyn,  p;  11);  HoU 
v.  ScoMd  (6  T.  R.  691);  Feise  v.  Under  (3  Bos. 
6\PuL372);  Poland  v.  Mason. (Hob.  305) ;  1  Star- 
kie  on  Slander,  43. 

W.  M.  Johnson  and  Ctorke,  Q.C,  contra.— The 
imputation  here  is  of  night  poaching,  and  is  one  which 
would  tend  to  degrade  a  person  ia  the  eyes  of  society* 
The  offence  is  punishable  by>  fine-  and  forfeiture  of  the 
instruments  used  in  committing  it. — Stat.  5  &  6  Vict; 
c  106,  a.  94- — CoohaineY.  Witmrn  (Or.  .Elis.  49); 
Tibbott  v.  Haynes  (Cr.  EHa.  191).  Penalties  are 
every  day  being  substituted  fort  punishments.  Could 
it  be  said  that  the  imputation  of  such  crimes  as  arson* 
or  perjury,  or  forgery  would  not  support  an  action  of 
slander? 

JeUett  in  reply*— If  these  words  are  held  slanderous 
per  se,  then  the  imputation. of  the  breach  of  various 
municipal  regulations  for  which  fines  have  been  im* 
posed  by  statutes  must  also  be  held  actionable  per  se. 
Yet  can  it  be  said  that  the  imputations  in  those  cases 
are  imputations  of  infamous  offences  ? 

O'Brebt,  J. — It  certainly*  is  not  desirable  to  ea> 
tend  the  class  of  cases  in  which  actions  of  slander 
may  be  brought,  and  the  last  argument  of  Mr  Jelleti 
is  strong  to  show  that  the  Court  should  not  do  so  ia 
this  instance.  It  might  as  well  be  said  that  an  im- 
putation on  a  man  that  he  did  not  scour  a  ditch  lying 
along  a  public  road,  was  slanderous  per  se.  The  of- 
fence charged  here*  is  not  a  criminal  offence  in  the 
sense  which  is  required  for  an  action  of  slander. 

Frrzo-KBALD,  J.— An  action  does  not,  in  the  absence 
if  special  damage,  lie-  fbr  slander,  unless  the  words 
carry  the  imputation  of  an  offence  punishable  by  cor- 
poral punishment  in  a  temporal  Court,  and  I  should 
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My  that  I  consider  that  that  embraces  a  degrading 
punishment. 

Leprot,  C.  J.  concurred. 

Judgment  for  defendant. 


Court  of  tficfjrquer* 

Reported  by  William  A.  Sargent,  Esq.,  Barristar-at-Lair. 

[Before  the  Lord  Chief  Baroh.*] 

Hall  v.  Clat. — May^SlsL 

Action    against  an  attorney — Motion  to  set  aside 
counts  of  a  summons  and  plaint. 

A  count  in  a  summons  and  plaint  against  an  attor- 
ney by  a  client  for  negligence  in  conducting  a  case 
for  him  where  he  was  defendant,  averred  (inter 
alia)  "Though  he  knew  that,  except  as  to  £15 
lodged  in  court  by  the  said  H.  Hall,  the  said  H. 
Hall,  the  now  plaintiff,  had  a  good  defence,  he  ne- 
glected,19 $c.  Another  count  averred  that  defen- 
dant "for  a  long  time  "  neglected  to  pay  and  ap- 
ply certain  monies  which  he  had  received  from 
plaintiff.  Held,  on  motion  to  set  aside  or  amend 
the  count,  that  the  first  paragraph  must  be  struck 
out,  and  for  the  second  that  the  word  "  long  "  be 
changed  to  "unreasonable,"  but  that  defendant  should 
not  have  his  costs. 

This  was  an  action  against  an  attorney  by  a  former 
client.  The  summons  and  plaint  was  as  follows:— 
Victoria,  Ac.  to  the  said  William  Keating  Clay  greet- 
ing. William  Keating  Clay,  the  defendant,  is  sum- 
moned to  answer  the  complaint  of  Henry  Hall,  the 
plaintiff,  who  complains  that  defendant  is  indebted  to 
plaintiff  in  the  sum  of  £190  16s.  6d.  for  money  lent 
by  plaintiff  to  defendant,  and  for  money  received  by 
defendant  for  the  use  of  plaintiff,  and  for  money  paid 
by  plaintiff  for  defendant  at  his  request,  and  for  mo- 
ney found  to  be  duo  by  defendant  to  plaintiff  on  ac- 
counts stated  between  them,  and  for  interest  on  monies 
forborne  by  plaintiff  to  defendant  at  his  request,  the 
particulars  of  which  are  endorsed  hereon.  And  also 
for  that  an  action  was  depending  in  the  Court  of  Ex- 
chequer between  one  Nicholas  Starke  as  plaintiff  and 
the  said  Henry  Hall,  the  now  plaintiff,  as  defendant 
therein ;  and  that  the  now  defendant,  in  consideration 
of  a  retainer  as  attorney  by  tho  now  plaintiff,  under- 
took to  attend  to  and  manage  the  said  action  for  the 
now  plaintiff;  and  plaintiff  says  that  notice  of  trial 
was  given  on  the  20th  day  of  January,  1866,  for  the 
next  after  sittings  of  the  said  Court  of  Exchequer,  in 
the  city  of  Dublin,  and  that  it  was  the  now  defendant's 
duty,  and  he  undertook  within  a  reasonable  time  be- 
fore the  trial  of  the  said  action  came  on  to  prepare 
evidence  and  subpoena  witnesses,  and  to  deliver  briefs 
to  counsel  and  to  instruct  them  to  appear  at  the  trial 
and  defend  the  said  action ;  and  though  he  knew  that 
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except  as  to  £15  lodged  in  court  by  the  said  Henry 
Hall,  the  said  Henry  Hall,  the  now  pla  ntiff,  bad  a 
good  defence,  and  although  the  now  plaintiff  had 
given  to  the  said  William  Keating  Clay,  the  now  de- 
fendant, all  necessary  information  within  due  time  for 
conducting  his  defeuce,  and  as  to  the  evidence  to  sus- 
tain the  same,  and  as  to  the  witnesses  to  give  evidence 
therein,  yet  the  said  now  defendant  neglected  to  sub* 
poena  witnesses,  and  to  deliver  briefs  and  to  instruct 
counsel,  whereby  the  cause  was  taken  as  undefended 
and  a  verdict  passed  for  the  then  plaintiff  who  had 
judgment  against  the  now  plaintiff  for  £51  6a.  6d.9 
together  with  the  costs  of  said  action,  the  sum  ao 
recovered,  being  exclusive  of  the  amounts  so  lodged 
in  court  And  the  said  Nicholas  Starke  took  in  exe- 
cution the  goods  of  the  now  plaintiff,  who  was  com- 
pelled to  pay,  and  did  pay,  the  said  sum  of  £5 1  6s. 
6d.,  with  £32  5s.  for  the  costs  thereof,  and  was  pot 
to  other  expenses  therein.  And  also  for  that  in  con- 
sideration that  plaintiff  retained  defendant,  as  and 
being  an  attorney  of  the  Court  of  Exchequer,  to  con* 
duct  the  defence  of  the  now  plaintiff  in  an  action  de- 
pending iu  that  Court  at  the  suit  of  Nicholas  Starke 
against  the  said  now  plaintiff  for  reward  to  defendant, 
defendant  accepted  such  retainer  and  promised  the 
now  plaintiff  to  conduct  the  said  defence  with  doe  and 
proper  care,  skill,  and  diligence,  yet  defendant  did 
not  conduct  the  said  defence  with  due  and  proper 
care,  skill,  and  diligence,  whereby  the  said  Nicholas 
Starke  recovered  in  the  said  action  a  judgment  against 
the  now  plaintiff  for  a  large  sum  of  money  as  for  the 
damages  and  costs  of  the  said  Nicholas  Starke  therein  ; 
and  the  now  plaintiff  became  liable  to  pay,  and  did 
pay,  the  same  and  other  costs  and  expenses.  And 
also  for  that  heretofore  plaintiff  retained  and  employed 
defendant  in  carrying  on  business  as  an  attorney  and 
solicitor,  and  especially  in  the  completing  a  purchase  • 
in  the  Landed  Estates  Court  and  in  paying  off  certain 
debts  of  the  said  plaintiff  for  which  his  person  and 
property  were  liable;  and  defendant  accepted  such 
retainer,  and  undertook  and  agreed  with  plaintiff,  and 
it  became  his  doty,  to  apply  the  sums  of  money  which 
in  the  course  of  such  employment  came  into  his  hands 
for  that  purpose  in  completing  such  purchase,  and  in 
paying  off  the  said  debts  for  the  payment  whereof  the 
said  monies  were  from  time  to  time  received  by  him. 
And  plaintiff  says  that  a  sum  of  £1,200  was  paid 
by  and  on  behalf  of  plaintiff  to  defendant,  and  re- 
ceived by  him  in  pursuance  of  such  retainer,  and 
which  was  to  be  applied  by  him  as  to  portion  thereof 
in  paying  into  the  Landed  Estates  Court  the  sum  of 
money  payable  by  plaintiff  on  account  of  the  purchase 
of  his  lands  which  had  been  sold  in  the  Landed  Es- 
tates Court  for  the  debts  of  the  plaintiff,  and  had 
been  purchased  in  for  him,  and  as  to  the  residue  in 
discharging  certain  remaining  debts  of  plaintiff,  and 
which  monies  were  more  than  sufficient  therefor,  yet 
defendant  did  not  fulfil  his  undertaking  and  promise 
or  perform  his  duty  in  that  behalf,  but,  on  the  con- 
trary, for  a  long  time  neglected  to  pay  the  said  mo- 
nies payable  on  account  of  purchase-money  into  the 
said  Court,  and  did  not  procure  the  conveyance  from 
the  said  Court,  and  did  not  pay  the  said  debts  to 
which  the  said  residue  was  to  be  applied,  but  retained 
the  same  in  his  hands,  in  consequence  whereof  plain- 
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tiff  was  pot  to  and  incurred  heavy  costs  and  expenses 
in  proceedings  in  the  Landed  Estates  Court,  and  in 
the  Court  of  Bankruptcy  and  Insolvency,  and  in  pay- 
ment of  interest  on  such  purchase-money,  and  in  pro- 
caring  money  for  and  paying  said  debts,  and  in  costs 
incurred  and  proceedings  occasioned  by  such  non-pay- 
ment thereof  by  defendant  with  the  monies  which 
were  so  received  by  him  for  the  purpose,  by  which 
*aid  several  matters  in  the  three  last  counts  mentioned 
plaintiff  says  he  has  sustained  damage  to  the  amount 
of  £600.  And  plaintiff  prays  judgment  against  the 
said  defendant  to  recover  the  said  sum  of  £790  1 6s. 
6d.,  with  interest  on  £190  1 6s.  6d.  thereof  and  hit 
costs  of  suit. 

Dowse,  Q.C.  (with  him  Carton)  for  defendant  ap- 
plied to  the  Court  to  set  aside  or  amend  the  sixth 
count  by  striking  out  the  words  "  and  although  he 
knew  that  except  as  to  £15  lodged  in  Court  by  the 
said  Henry  Hall,  the  now  plaintiff,  had  a  good  de- 
fence," inasmuch  as  said  averment  is  for  the  purposes 
of  said  count  immaterial  and  is  untraversable,  aud  is 
calculated  to  prejudice  and  embarrass  defendant  in 
the  fair  trial  of  this  action;  and  further,  that  the  8th 
count  may  be  set  aside  or  amended  as  embarrassing, 
and  calculated  to  prejudice  defendant  in  the  fair  trial 
of  this  action;  because  it  is  uncertain  whether  the 
causes  of  action  complained  of  in  said  count  are 
fonnded  npon  a  violation  by  defendant  of  the  terms  of 
his  retainer,  as  stated  in  the  introduction  to  said 
count,  and  in  breaches  of  the  express  contract  al- 
leged therein,  and  because  if  the  causes  of  action  com- 
plained of  are  founded  on  breaches  of  that  express 
contract,  the  breaches  complained  of  do  not  follow 
the  terms  of  the  contract  as  alleged;  and  because, 
while  the  contract  stated  in  said  count  alleges,  amongst 
other  things,  a  promise  by  defendant  to  pay  certain  mo- 
nies into  the  Landed  Estates  Court,  the  breach  alleged 
appears  to  be  delay  only  and  not  default  in  making 
such  payments;  and  because  said  count  complains  in 
a  substantive  cause  of  action  that  defendant  did  not 
procure  a  conveyance  from  the  Landed  Estates  Court 
although  no  duty  or  promise  to  obtain  such  convey- 
ance is  expressed  or  charged  in  any  part  of  the  count. 

Leslie,  contra  for  plaintiff,'  in  support  of  the 
plaint. — The  plaint  is  taken  from  Hoby  v.  Built  (3 
B.  &  A.  360).  There  is  an  obligation  on  an  attorney 
to  bring  a  case  to  trial  when  he  has  undertaken  it.  I 
admit  that  it  is  not  necessary  to  aver  that  plaintiff 
had  a  good  defence,  but  still  that  averment  would  go 
to  increase  the  damages.  As  to  a  retainer  by  an  at- 
torney, Fray  v.  Vowles  (28  Law  Jour.  Q.B.  232); 
Marzetti  v.  Williams  (1  B.  &  A.  415).  There  is  an 
implied  promise  by  an  attorney  that  he  will  apply  the 
money  to  its  proper  purpose  when  he  has  received  it, 
and  not  keep  it  in  his  hands. 

Carton  not  called  on  to  reply. 

Pigot,  C.B. — The  passage  in  the  6th  count  aver- 
ring defendant's  knowledge  that  plaintiff  had  a  good 
defence,  must  be  struck  out,  but  on  the  condition  that 
defendant  undertakes  not  to  object  afterwards  to  the 
absence  of  that  allegation.  As  to  the  8th  count, 
there  being  no  allegation  that  defendant  did  not  pay 
or  apply  the  monies  received,  but  only  that  he  did  not 
do  so  for  a  long  time  it  is  ambiguous  and  embarrass* 
ing.  The  allegation  is  plainly  not  of  a  neglect  to  pay, 


but  only  a  neglect  to  pay  for  a  long  time.  This  mist 
be  amended  by  inserting  the  word  "  unreasonable  "  for 
"long;99  bnt  the  objection  is  so  small  that  I  won't 
give  defendant  his  costs.  His  costs  must  be  costs  in 
the  cause. 

Motion  granted,  but  without  costs. 


[Before  the  Lord  Chief  Baron.]* 

Dowlino  v.  Adams. — May  31**. 

Practice — Application  to  discharge  a  conditional  on* 
der  obtained  by  an  uncertificated  attorney 

On  an  application  to  discharge  a  conditional  order  ob- 
tained by  an  uncertificated  attorney — Held  that  the 
motion  must  be  refused,  but  without  costs  as  there  was 
a  case  reported  where  a  similar  motion  was 
granted.  But  semble,  the  Court  will  refuse  such  a 
motion  with  costs  for  the  future* 

This  was  an  action  for  a  wrongful  dismissal.  Defen- 
dant obtained  a  verdict,  and  plaintiff  a  conditional 
order  to  set  aside  the  verdict  on  the  ground  of  misdi- 
rection and  the  reception  of  illegal  evidence. 

Walker  (with  him  Exham,  Q.C,  for  defendant, 
applied  to  the  Court  that  the  conditional  order  be  set 
aside,  with  costs,  on  the  grounds  of  the  said  order 
having  been  improvidently  issued,  and  also  because 
plaintiff's  attorney,  Samnel  Bell  Carpenter  was  not  duly 
licensed  to  practice,  which  prevented  the  officer  from 
listing  the  motion  to  show  cause  against  the  condi- 
tional order.  There  was  a  letter  from  Mr.  Carpenter 
dated  May  28th,  saying  that  another  attorney  would 
be  employed  in  his  place.  Counsel  moved  on  the  affi- 
davit of  A.  D.  Kennedy,  defendant's  attorney,  which  set 
forth  the  facts  as  above.  \Pigot,  C.  B. — Can  yon 
treat  the  order  as  a  nullity ?J  Yes;  it  has  been  done. 
Quinton  v.  Butt  (5  Ir.  Jur.  N.  s.  106);  Patterson  v. 
Powell  (9  Bing.  620). 

Keogh  contra. — My  client  is  not  to  be  prejudiced 
by  the  default  of  his  attorney,  of  which  he  was  not 
cognisant.  Defendant  ought  to  have  served  a  notice 
on  our  attorney  that  this  motion  would  come  on  if  he 
did  not  take  out  his  licence. — 1  Archbold,  69.  If 
my  client  was  aware  that  his  attorney  had  no  licence, 
an  order  might  then  be  made  to  stay,  the  proceedings 
till  a  certificated  attorney  was  employed.  The  attor- 
ney may  be  punished,  but  the  client  ought  not  to  be 
injured—  Welch  v.  PribbU{\  D.  &  Ryl.  215);  Beeder 
v.  Bloom  (3  Bing.  9).  Patterson  v.  Powell  relied  on 
by  the  other  side  was  only  a  motion  to  set  aside  a 
notice  of  trial  which  could  not  do  much  barm  to  the 
client. 

Evham,  Q.C,  in  reply. — We  are  in  this  dilemma, 
we  are  ready  to  show  cause  but  cannot,  for  the  case 
cannot  be  put  into  the  list.  How  can  we  get  it  inte 
the  list?  We  have  taken  the  course  pointed  out  by-a 
former  decision  of  this  Court  in  Quinton  v.  Butt  (5 
Ir.  Jur.  N.s.  106).     The  proceedings  are  most  effec- 
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tually  stayed,  bat  I  want  to  remove  the  stay.  The 
Ooart  would  not  have  issued  the  order  had  they 
known  that  the  attorney  was  uncertificated. 

Piqot,  C.B.— This  case  involves  two  questions,— 
one  of  law,  on  which  I  most  decide  ex  debito  justitim, 
the  other  a  discretional  one.  The  first  is  whether 
the  order  should  be  set  aside,  the  second  as  to  the 
eosts  of  the  motion.  With  respect  to  the  first  I  have 
not  a  shadow  of  doubt.  The  only  thing  to  make  me 
at  all  hesitate  is  the  case  in  the  Jurist,  bnt  the  argu- 
ment there  is  very  short,  no  authorities  are  cited,  and 
the  circumstances  of  the  case  indicate  that  it  ought 
not  to  govern  the  present  case.  It  was  there  decided 
that  where  a  case  is  brought  before  the  Court  as  that 
was,  and  when  the  Couit  can  do  so  without  substan- 
tial injury  to  the  client,  it  will  set  aside  the  proceed- 
ings. There  was  a  subsequent  decision  in  this  Court 
in  the  case  of  Colclough  v.  Colclough,  where  by  inad- 
vertence a  licence  had  not  been  taken  out  by  an  at- 
torney, this  being  without  his  knowledge  or  that  of 
his  client ;  and  on  that  ground  we  ordered  that  the 
proceedings  adopted  by  the  uncertificated  attorney 
should  not  be  a  nullity,  and  that  the  client  ought  not 
to  suffer.  That  case  established  a  principle  wholly  at 
variance  with  that  which  is  contended  for  here  by  Mr. 
Exham.  A  party  ought  to  see  if  there  is  not  a  con- 
flicting authority  later  thau  some  former  decision 
which  was  in  his  favour.  I  must  decide  this  ease  ac- 
cording to  Colclough  v.  Colclough  and  the  authorities 
cited  by  Mr.  Keogfa,  and  also  from  my  recollection  of 
the  other  authorities  in  England;  and  I  must  refuse 
this  motion  so  far  as  it  seeks  to  set  aside  the  condi- 
tional order;  and  if  in  doing  so  it  were  necessary  for 
me  to  overrule  the  case  in  the  Jurist,  I  would  over- 
rule it ;  but  I  think  it  is  not  necessary  so  to  do,  for 
the  Court  there  acted  of  its  own  motion  and  did  no 
prejudice  to  the  client.  But  it  is  net  eo  here,  for  ir- 
reparable damage  would  be  done  to  the  client  if  I 
granted  this  motion.  As  to  the  costs,  if  it  were  net 
tor  the  ease  in  the  Jurist  I  would  order  that  the 
costs  be  paid  by  the  party  who  fails  in  the  motion; 
but  we  are  in  the  habit  of  taking  into  consideration 
the  fact,  that  there  are  decided  oases  which  may  have 
misled  a  party  into  making  a  motion  which  he  other- 
wise would  not  have  done.  I  do  not  feel  at  liberty, 
on  account  of  that  case,  to  give  the  costs  of  this  mo- 
tion; but  if  another  motion  such  as  this  should  here* 
after  arise,  I  would  refuse  it  with  costs.  I  now  give 
an  opportunity  to  either  party  to  apply  for  his  costs 
against  (he  uncertificated  attorney. 

Motion  refused,  but  without  costs. 


[Before  the  Lord  Chief  Baron  and  Fitzgerald 
akd  Huohes,  BB.] 

M'Ltas  v.  M'Ourdt.— iJime  1. 

New  trial  motim—An  award  finding  for  plaintiff, 
without  damages,  is  good. 

A.  brought  an  acti  n/or  trespass  qu.  cL  fr.  against 
iB.  who  traversed  piaitOijps possession  of  the  close. 


The  case  was  submitted  to  arbitration,  and  ■£ 
was  agreed  that  "  £  shall  not  be  necessary  for 
the  arbitrators  to  find  specifically  on  each  of  the 
several  issues,  but  that  they  shall  be  at  liberty  to> 
make  an  award  generally  either  for  plaintiff  or  de- 
fendant." It  was  agreed  also  that  the  costs  should 
follow  the  event  of  the  award.  The  arbitrator* 
found  that  the  close  was  plaintiffs,  and  therefor* 
found  for  him,  but  made  no  mention  of  damages. 
Defendant  refused  to  pay  the  costs,  £45  1 1*.  5<£, 
alleging  that  the  award  wis  not  final  as  it  did  not 
give  damages,  whereupon  plaintiff  brought  an  ac- 
tion against  defendant  for  the  costs.  The  jury,  by 
direction  of  his  Lordship,  found  for  plaintiff  Held, 
(Fitzgerald,  B.,  dissentiente)  on  motion  to  wet 
aside  the  verdict,  or  for  a  new  trial,  or  to  reduao 
it  to  £35  13 j.  Id.,  the  sum  found  to  b$  due  on 
taxation,  that  the  award  was  good,  but  that  the- 
verdict  should  be  reduced  as  above. 

The  summons  and  plaint  was  as  follows: — "  Victoria, 
&c.  Nathaniel  M'Curdy,  defendant,  is  summoned  to 
answer  the  complaint  of  Hugh  M'Lees,  who  complains 
that  before  and  at  the  time  of  making  the  agreement 
herein-after  mentioned,  matters  in  difference  were  de- 
pending between  plaintiff  and  defendant,  and  there- 
upon by  an  agreement  dated  6th  day  of  March,  1862, 
it  was  agreed  by  and  between  plaintiff  and  defendant 
that  the  said  matters  in  difference  should  be,  and  the 
same  were  thereby  referred  to  the  arbitration  of  Da- 
vid Wilson  and  James  Sinclair,  and  such  other  person 
as  the  said  David  Wilson  and  James  Sinclair  should 
appoint,  the  decision  of  the  said  arbitrators,  or  any 
two  of  them,  to  be  final  and  binding  upon  the  parties, 
provided  their  award  should  bo  made  and  signed 
by  the  said  arbitrators,  or  any  two  of  them,  in  writ- 
ing, on  or  before  1st  day  of  November  then  next; 
and  that  all  costs  incurred  in  the  case  up  to  the  date 
of  said  agreement,  as  also  the  costs  of  said  award, 
should  follow  the  award  made  by  the  said  David  Wil- 
son, James  Sinclair,  and  such  other  person  to  be  ap- 
pointed as  aforesaid,  or  any  two  of  them.  And  the 
said  David  Wilson  and  James  Sinclair,  before  pro- 
ceeding to  the  said  reference,  to  wit,  on  the  14th  day 
of  August,  1 862,  duly  appointed  one  John  Woods  to 
be  the  third  arbitrator  together  with  them,  the  said 
David  Wilson  and  James  .Sinclair,  in  and  concerning 
the  matters  in  difference  so  referred  as  aforesaid. 
And  the  said  David  Wilson,  James  Sinclair,  and 
John  Woods,  afterwards  and  before  the  time  so  ap- 
pointed for  making  the  said  award,  to  wit,  on  the 
day  and  year  last  aforesaid,  took  upon  themselves  the 
burthen  of  said  arbitration,  and  afterwards,  before  the 
time  for  making  the  said  award,  to  wit,  on  the  said 
day  and  year  last  before- mentioned,  the  said  David 
Wilson,  James  Sinclair,  aud  John  Woods  having 
taken  upon  themselves  the  burthen  of  the  said  arbi- 
tration, the  said  David  Wilson  and  John  Woods,  be- 
ing two  of  the  said  arbitrators,  made  and  published 
their  award  in  writing,  under  their  hands,  of  and  con- 
cerning the  matters  in  difference  so  referred  to  them 
as  aforesaid,  and  thereby  determined  the  said  matters 
in  favour  of  plaintiff.  And  plaintiff's  costs  incurred 
in  said  case  up  to  the  date  of  said  agreement,  together 
with  his  costs  6T  the  said  award,  amounted  to  the 
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0am  of  £45  Us.  5d\;  and  plaintiff  avers  thai  all 
conditions  were  fulfilled,  and  all  things  happened, 
and  ail  times  elapsed  necessary  to  entitle  plaintiff  to 
be  paid  the  said  sum  of  £45  Us.  5d.,  yet  the  said 
sum  of  4>45  lis.  5dM  the  particulars  of  which  are 
annexed  hereto,  is  still  dne  and  unpaid  by  defendant 
to  plaintiff.  And  plaintiff  prays  judgment  against 
the  said  defendant  to  recover  the  said  sum  of  £45  lis. 
3d.,  and  interest  thereon,  and  his  costs  of  suit." 

Defence — "  Nathaniel  M<Cnrdy,  defendant,  appears 
and  takes  defence  to  the  action  of  the  said  Hugh 
M'Lees,  plaintiff,  and  says  that  the  said  arbitrators 
did  not  make  any  such  award  as  in  the  summons  and 
plaint  is  averred,  and  therefore  he  defends  the  action.'' 

The  last  paragraph  of  the  submission  to  arbitration 
referred  to  in  the  snmmons  and  plaint,  upon  which 
the  sole  question  in  the  motion  turned,  was  as  follows 
— "  And  it  is  hereby  farther  agreed  by  and  between 
the  parties  aforesaid,  that  it  shall  not  be  necessary  for 
the  said  arbitrators  to  find  specifically  on  each  of  the 
several  issues  in  this~  cause,  but  that  they  shall  be  at 
liberty  and  have  fall  power  to  make  an  award  gene- 
rally either  for  plaintiff  or  defendant." 

The  pleadings  in  the  former  action  were  as  fol- 
lows:— 

Summons  and  plaint: — "Victoria,  &c.  Nathaniel 
M*Curdy,  defendant,  is  summoned  to  answer  the  com- 
plaint of  Hngh  M'Lees,  who  complains  that  defendant, 
to  wit,  on  15  th  day  of  July,  1861,  broke  and  entered 
certain  land  and  premises  of  plaintiff  situate  at  Bally- 
clough  in  the  County  of  Antrim,  and  cut  down  and 
carried  away  certain  grass  and  herbage  of  the  plaintiff 
then  growing  thereon,  to  wit,  of  the  value  of  £5.  and 
took  and  carried  away  the  same,  and  converted  and 
disposed  thereof  to  his  own  use.  And  also  for  that 
defendant  converted  to  his  own  use  plaintiff's  goods, 
that  is  to  say,  certain  grass  and  herbage,  to  wit,  of 
the  value  of  £5,  to  plaintiff's  damage  of  £20.  And 
plaintiff  prays  judgment  against  said  defendant  to  re- 
cover the  said  sum  of  £20  and  his  costs  of  suit. 

Defence — "  The  said  defendant,  Nathaniel  M'Curdy, 
appears  and  takes  defence  to  the  action  of  the  said 
Hagh  M'Lees,  plaintiff,  and  as  to  the  first  count  in 
the  summons  and  plaint  says,  that  the  land  and  pre- 
mises in  the  said  count  mentioned  were  not  the  land 
and  premises  of  plaintiff,  as  therein  alleged.  And  for 
a  farther  defence  to  the  said  count  defendant  says 
that  he  did  the  acts  in  the  said  count  complained  of, 
and  every  of  them,  by  the  leave  and  licence  of  plain- 
tiff. And  as  to  the  second  count  of  the  said  summons 
and  plaint,  defendant  says  that  the  goods  therein 
mentioned  were  not  the  goods  of  plaintiff,  as  therein 
averred.  And  for  a  further  defence  to  the  said  se- 
cond count,  defendant  says  that  he  did  the  acts  in  the 
said  second  count  complained  of  by  the  leave  and 
licence  of  plaintiff,  and  therefore  he  defends  the  sction. 

The  award  was  as  follows — "We  find  that  the 
ground  claimed  by  plaintiff  belongs  to  the  mill  hold- 
ing, and  we  find  for  plaintiff  accordingly.  We  recom- 
mend that  the  banks  of  the  stream  be  repaired  and 
clearly  defined  on  the  east  side  Dated,  Bushmills, 
14th  Angust,  1862.  David  Wilson,  John  Woods, 
arbitrators." 

The  case  was  tried  before  Fitzgerald,  B.,  at  the 


last  Belfast  Spring  Assizes,  and  the  jury,  by  direction 
of  his  Lordship,  found  for  plaintiff  for  the  sum  claimed, 
the  learned  Baron  reserving  leave  to  defendant  to 
move  to  have  the  verdict  entered  for  him. 

Falkiner,  for  defendant,  having  obtained  a  rule 
nisi  accordingly, 

Harrison,  Q.C.,  (with  him  Seeds)  for  plaintiff; 
showed  cause  against  the  conditional  order  obtained 
that  the  verdict  had  for  plaintiff  be  set  aside,  and  in- 
stead thereof  that  a  non-suit  or  a  verdict  for  defen- 
dant be  entered,  or  that  a  new  trial  be  had  on  the 
ground  of  misdirection  of  the  learned  judge,  or  thai 
the  verdict  for  plaintiff  be  reducedjfrom  £45  lis.  5<L 
to  £35  13s.  Id.  pursuant  to  leave  reserved.  The 
only  question  is,  was  the  alleged  award  an  award,  as 
it  does  not  give  damages  to  plaintiff  though  finding 
for  him.  It  is  a  good  award,  for  by  the  terms  of  the 
submission,  the  arbitrators  are  not  bonnd  to  find  spe- 
cifically, but  may  make  a  gcueral  award  unbound  by 
technicalities.— JMy.  M lKeirnan  (Moo.  &  M.  340); 
Strangjord  v.  Green  (2  Mod.  228).  I  give  up  the 
other  point  as  to  the  reduction  of  the  verdict 

Falkiner,  contra,  for  defendant. — This  award  cannot 
stand.  It  is  the  duty  of  arbitrators  to  award  damages, 
and  the  clause  in  the  submission  relied  on  by  plaintiff 
does  not  discharge  them  from  what  is  a  legal  obliga- 
tion.— Morgan  v.  Thomas  (9  Jar.  92)  cited  in  Russell 
on  Awards,  ed.  1856,  p.  340,  where  other  authoritiea 
are  referred  to.  Mortin  v.  Burge  (4  A.  &  E.  973); 
Wakefield  v.  SlantUy  Railway  and  Dock  Co.  (11 
Jnr.  N.  S.  456;. 

Seeds,  in  reply,  relied  on  Wood  v.  Duncan  (7 
Dowl.   91);    Taylor  v.  ShuUleworth   (6   Bingham, 

N.  C.  277). 

Cur.  adv.  vult. 

June  12.— The  judgment  of  Pigot,  C.B.,  and 
Hughes,  B.,  was  now  delivered  by 

Pigot,  C.B. — Courts  of  justice  ought  to  consider 
what  is  the  substantial  matter,  and  reject  what  is  for- 
mal, and  thus  give  a  reasonable  construction  to  an 
instrument.  In  the  present  case  the  controversy  ia 
whether  plaintiff  or  defendant  is  entitled  to  a  small 
piece  of  ground.  The  action  was  for  trespass  qu.  cL 
Jr.  with  a  count  de  bonis  asportatis.  Defendant  tra- 
versed the  trespass  and  asportation,  and  pleaded  also 
leave  and  licence.  The  controversy  was  referred  for 
settlement  to  two  arbitrators,  who  had  power  to  ap- 
point a  third  if  they  thought  fit  The  submission  to 
arbitration  provided  that  all  costs  should  follow  the 
event  of  the  award,  and  there  was  a  further  provision 
in  the  following  terms — "  And  it  is  hereby  farther 
agreed  by  and  between  the  parties  aforesaid  that  it 
shall  not  be  necessary  for  the  said  arbitrators  to  find 
specifically  on  each  of  the  several  issues  in  this  cause, 
but  that  they  shall  be  at  liberty  and  have  full  power 
to  make  an  award  generally  either  for  plaintiff  or  de- 
fendant The  arbitrators  entered  on  the  reference, 
and  made  their  award  as  follows — "  We  find  that  the 
ground  claimed  by  plaintiff  belongs  to  the  mill-holdings 
and  we  find  for  plaintiff  accordingly/'  To  this  waa 
added  a  memorandum — "We  recommend  that  the 
banks  of  the  stream  he  repaired  and  clearly  defined 
on  the  east  side.'1    The  costs  were  taxed  on  the  prin- 
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dple  that  this  was  a  finding  for  plaintiff  and  defen- 
dant refused  to  pay  the  costs,  whereupon  plaintiff 
brought  an  action  to  recorer  them.     The  action  waa 
tried  before  Baron  Fitzgerald,  who  saved  the  point  as 
to  whether  plaintiff  was  entitled  to  the  costs,  defen- 
dant contending  that  the  award  was  not  final,  as  the 
arbitrators  did  not  award  an/  damages.      It  is  much 
to  be  lamented  that  the  coarse  was  not  adopted  of 
making  the  submission  a  rule  of  Court— the  Court 
might  then  have  made  an  amendment  in  the  award. 
We  must  now  construe  the  submission.    What,  then, 
were  the  matters  in  controversy?    Whether  the  mill- 
holding  was  the  property  of  plaintiff.    On  that  de- 
pended the  decision  of  the  issues.      If  the  case  had 
been  before  a  jury,  and  they  found  for  plaintiff,  they 
must  have  given  some  damages,  nominal  at  least,  else 
the  plaintiff  would  not  have  judgment:  and  costs  un- 
der the  statute  of  Gloucester,  would  only  follow  the 
damages.      But  here  the  submission  gave  power  to 
the  arbitrators  to  determine  the  question  unbound  by 
technicalities.     We  ought  to  construe  the  submission 
by  considering  the  subject-matter.     Plaintiff  and  de- 
fendant were  fanners,  whose  land  adjoined,  and  the 
law  allowed  them  to  refer  the  matter  in  dispute  to 
unprofessional  men,  and  I  do  not  think  it  otherwise 
than  natural  to  hold  that  the  parties  gave  the  arbitra- 
tors power  to  find  generally,  and  thus  the  arbitrators 
would  have  done  all  that  was  required  of  them.    I 
think  the  finding  of  damages  was  not  required  if  the 
arbitrators  thought  it  unnecessary.     Suppose  the  ar- 
bitrators thought  the  land  and  herbage  belonged  to 
plaintiff,  but  that  there  was  no  appreciable  injury  done 
to  him,  and  therefore  awarded  him  no'damages,  would 
that  be  a  bad  award?    It  would  be  clearly  within  the 
terms  of  the  submission,  and  this  appears  to  me  to  be 
what  the  arbitrators  have  done.      They  derive  their 
authority  by  consent  of  the  parties,  and  are  not  bound 
to  find  damages  if  none  have  been  sustained.      The 
Duke  of  Beaufort  v.  The  Swansea  Harbour  Trustees 
(8  0.  B.  n.  s.  146)  shows  the  disposition  of  Courts  to 
hold  an  award  sufficient  when  the  arbitrators  decide 
the  question  submitted  to  them,  though  in  an  irregu- 
lar way.    The  following  cases  are  in  point  also — Gray 
t.  Gwennap  (1  B.  &   Al.  106);  Dunn  v.  WarUers 
(9  M.  &  W.  293);  In  the  matter  of  arbitration  be- 
iween  Broum  and  the  Croydon  Canal  Co.  (9  A.  ft 
S.  523).     I  have  entered  into  this  question  at  some 
length,  because  I  have  considerable  difficulty  in  the 
case,  especially  when  I  find  that  my  brother  Fitzge- 
rald differs  from  me.      On  the  whole,  this  award  in 
substance  determined  the  question  in  the  case,  and  we 
must  therefore  hold  it  to  be  a  good  award.    The  ver- 
dict, therefore,  will  stand,  but  will  be  reduced  to  £35 
13s.  Id.,  and  we  will  give  no  costs  of  this  motion,  as 
both  plaintiff  and  defendant  have  succeeded  in  part 
and  have  failed  in  part. 

Fitzgerald,  B. — I  regret  that  I  cannot  concur  in 
the  judgment  of  the  majority  of  the  Court.  I  need 
only  refer  to  the  ground  of  my  dissent,  which  is,  that 
1  am  unable  to  find  any  provision  in  the  submission 
enabling  the  arbitrators  to  dispense  with  the  assessing 
of  damages. 

Rule  absolute  for  reducing  the 
verdict,  but  without  costs. 


[BlVQU  TBI  FULL  COUBT.] 

FraPATExx  v.  Moruur .— Jtuw  60. 

Practice—Motion  to  send  back  a  case  to  the  Master- 

A  case  was  referred  to  aMasterfor  arbitration.  He 
made  his  award  m  favour  of  A.  but  gave  him  no 
costs,  though  thinking  him  entitled  to  costs,  because 
he  did  not  know  if  he  had  jurisdiction  to  give  costs. 
Upon  motion  to  send  back  the  case  to  the  Master  to 
certify  in  respect  of  the  costs*  Held  thai  the  matter 
should  be  sent  back  to  him  for  that  purpose. 

This  was  a  complicated  matter  of  account;  there  waa 
also  a  cross-action  of  Moylan  v.  Fitxpatrick;  both 
cases  were  by  consent  referred  to  Mr.  Cathrew  to 
arbitrate,  and  he  made  his  report  in  favour  of  Mr. 
Moylan  in  both  cases,  but  conceived  that  he  had  no 
jurisdiction  to  deal  with  the  question  of  costs;  and 
though  he  thought  Mr.  Moylan  entitled  to  costs,  yet 
was  of  opinion  that  the  matter  should  be  brought  be- 
fore the  Court,  that  it  might  make  the  proper  order. 

Martin  accordingly  (with  him  Heron,  Q.C.),  for 
Mr.  Moylan  moved  that  Mr.  Moylan  might  be  declared 
entitled  to  have  final  judgment  entered  op  in  his  fa- 
vour in  both  causes,  and  that  he  might  be  declared 
entitled  to  his  costs  of  the  reference  to  the  Master 
and  his  report;  and,  if  necessary,  that  the  report 
might  be  remitted  to  the  Master  to  certify  in  respect 
of  the  said  costs.  Counsel  moved  on  an  affidavit  of 
one  Michael  Reddin  (who  deposed  to  the  tacts  as 
above  stated),  and  relied  on  Cross  v.  Oross  (13  C.B. 
N.  s.  253)  ;  Bell  v.  Postlethwaiie  (5  E.  ft  B.  695); 
Caswell  v.  Chrowcutt  (31  Law  Jour.  Exch.  361). 

PaUes,  Q.C.,  contra  for  Mr.  Rupatrick. — A  case 
will  not  be  sent  back  to  an  arbitrator  unless  his  award 
has  been  clearly  b*A.—(XdJield  r  Price  (6  C.B.  H.S. 
539);  Phillips  v.  Evans  (12  M.  ft  W.,  309;  C.  L. 
P.  Act,  sec.  11);  Duke  of  Beaufort  v.  Swansea 
Harbour  Trustees  (8  C.B.  n.s.  146);  Leg  go  y.  Young 
(16  C.  B.  626);  Hutchinson  v.  Shefferton  (13  Q.B. 
955);  Cleary  v.  Cleary  (10  Ir.  C.  L.  R.  329).  The 
arbitrator  did  not  make  any  affidavit. 

Heron,  Q.C.  in  reply. 

Pioot,  0.  B. — We  must  make  the  order.  We  are 
within  the  power  given  to  us  by  the  statute.  We  so 
hold  upon  the  ground  that  the  arbitrator  has  made  a 
mistake,  which  is  sufficient  ground  for  sending  the 
case  back  to  him. 

Motion  granted. 
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Court  of  Cfwnrrrp. 

Btparted  by  OttTOr  J.  Burke,  Beq.,  B«rrUter-at-L«w. 

_  Macnamara  v.  Caret — May  8;  June  22. 

ZVti*k#— Afarrwi^  settlement — Recital  in,  of  agree- 
ment to  convey  certain  premises — Omission  of  con- 
veyance thereof  in  operative  part  of  deed —  Omission 
to  register  deed. 

A  marriage  settlement  recited  the  title  ofM.  the  intended 
husband,  to  various  properties,  and  then  recited  an 
agreement  to  settle  all  the  said  several  properties 
upon  the  trusts  of  said  settlement.  The  operative 
part,  however,  omitted  two  of  said  properties  from 
the  grant  to  the  trustees.  The  intended  husband 
was  a  solicitor,  and  he  it  was  who  had  prepared 
the  said  settlement.  C.  one  of  the  said  trustees  and 
the  brother  of  the  lady  was  a  practising  barrister, 
and  it  was  in  the  petition  alleged,  but  not  proved, 
that  he  had  acted  professionally  for  his  sister  in  the 
approval  of  the  draft  of  the  settlement.  After  the 
marriage,  M.  the  husband  mortgaged  the  very  lands 
omitted  from  the  operative  part  of  the  settlement, 
and  they  were  lost.  It  was  not  proved  that  the 
trustee  C.  was  aware  of  the  omission  of  the  lands 
from  the  settlement  before  the  loss  occurred  after 
IPs  death.  In  a  suit  against  C.  as  surviving 
trustee  by  the  eldest  son  of  M.  to  make  him  liable 
for  the  lose  resulting  from  the  omission  of  the  lands 
from  the  settlement.  Held — That  C.  was  not  liable 
for  the  loss. 

A  trustee  is  not  liable  for  the  non-registration  in  the 
Registry  office  of  a  deed  conveying  lands  to  him, 
when  his  attention  has  not  been  catted  to  the  fact  of 
the  non-registry  thereof. 

This  was  a  cause  petition  presented  by  the  petitioner, 
Richard  Francis  Macnamara,  against  the  respondents, 
Henry  Carey,  Esther  Jane  Macnamara,  George  Ma- 
thews, and  Elisabeth  Agnes  Mathews,  his  wife,  Shef- 
field Beetham  and  John  0.  Tatlow.  The  petition 
prayed  that  the  trusts  of  a  certain  indenture  of  9th  of 
May,  1839,  might  be  performed  and  carried  into  exe- 
cution nnder  the  direction  of  the  Court,  and  that  it 
might  be  declared  that  Henry  Carey  had  been  guilty 
of  breaches  of  trust,  and  that  he  might  be  removed 
from  being  a  trustee  of  the  same  indenture,  and  for  a 
reference  to  the  Master  to  appoint  two  fit  and  proper 
persons  to  be  trustees  in  the  place  of  the  said  Carey, 
and  of  another  trustee,  named  Smith,  deceased,  and 
that  Carey  might  be  ordered  to  procure  proper  con- 
veyances to  such  new  trustees,  when  appointed,  of 
the  several  lands  and  premises  agreed  by  the  said 
indenture  of  settlement  to  be  settled,  including 
certain  lands  called  the  lands  of  Qnilty,  and  the 
house  No.  24  Gardiner's-place,  free  from  any  incum- 
brances charged  thereon,  by  one  Connell  Wilkins 
Macnamara  since  the  execution  of  the  said  indenture. 
The  petition  also  prayed  for  a  reference  to  the  Master 
to  inquire  and  report  what  loss  had  been  occasioned 
to  the  trust  estate,  and  which  loss  respondent,  Henry 
Carey,  might  be  ordered  to  recoup  to  the  estate.  The 
petition  opened  by  Btating  that  a  certain  indenture  o( 


9th  May,  1839,  purporting  to  be  a  settlement  mad 
previous  to  the  marriage  of  Esther  Jane  Carey  with 
her  husband,  ConnellWilkins  Macnamara, was  executed 
by  the  parties  to  said  indenture,  being  Connell  W  il- 
kins  Macnamara,  of  the  first  part,  CharlotteJMacnamara, 
widow,  of  the  second  part,  Esther  Jane  Carey,  spinster, 
of  the  third  part,  and  Francis  Pratt  Smith  and  Henry 
Carey,  barrister-at-law,  one  of  the  respondents,  of  the 
fourth  part.  This  indenture  amongst  other  things  recited 
that  said  Connell  Wilkins  Macnamara  was  under  the 
last  will  of  one  Dillon  Macnamara  entitled  to  all  and 
singular  the  interest  which  the  said  Dillon  Macnamara 
had  in  the  lands  of  Quilty  in  the  County  of  Clare, 
producing  a  profit  rent  of  £40  a  year,  and  that  be 
the  said  Connell  Wilkins  Macnamara  was  also  entitled 
to  the  profit  rent  arising  out  of  the  house  No.  24 
GardinerVplace,  Dublin,   and  the  estate,  property, 
and  interest  of  Dillon  Macnamara  in  said  house,  and 
further  recited  that  said  Connell  W.  Macnamara  was  en- 
titled to  the  reversion  expectant  on  the  death  of  Char- 
lotte Macnamara  in  the  dwelling-house  and  tenements 
known  as  "  the  twenty- six  chimney  House,"  with  the 
lands  thereto  attached  amounting  to  40  acres,  or 
thereabouts,  situate  at  Rathmines,  in  the  barony  of 
Upper  Cross  and  County  of  Dublin,  and  further  re- 
cited that  said  Esther  Jane  Carey  was  entitled  to 
certain  premises  in  petition  fully  stated,  and  was  also 
entitled  to  two  sums  of  £1,000  and  £700  each,  and 
said  indenture  contained  a  further  recital  in  the  words 
following,  that  is  to  say,  "  And  whereas  a  marriage 
is  intended  to  be  shortly  had  and  solemnized  between 
the  said  Connell  Wilkins  Macnamara  and  Esther  Jane 
Carey,  and  whereas  upon  the  treaty  for  said  intended 
marriage,  the  said  Connell  Wilkins  Macnamara  and 
Esther  Jane  Carey  respectively  agreed  to  convey,  set- 
tle and  assure  the  said  several  lands,  tenements,  and 
premises  whereof  they  are  so  respectively  seised,  pos- 
sessed of  and  entitled  to,  as  also  the  rents  herein-before 
mentioned,  to  the  several  uses  and  upon  and  for  the 
several  trusts,  intents,  and  declarations    hereinafter 
limited  and  declared  concerning  the  same,"  and  it  was 
agreed  that  the  said  sum  of  £1,700  should  be  paid 
over  to  the  said  Connell  Wilkins  Macnamara  imme- 
diately upon  the  execution  of  said  indenture.     The 
petition  then  stated  that  said  indenture  of  settlement 
was  duly  executed  by  Connell  Wilkins  Macnamara, 
Esther  Jane  Carey,  Henry  Carey,  and  by  all  the  above 
named  parties  to  said  indenture — that  the  said  sum 
of  £1,700  was  paid  to  Connell  Wilkins  Macnamara, 
and  the  said  marriage  was  on  the  11th  May,  1839, 
duly  solemnized  between  the  said  Connell  Wilkins 
Macnamara  and  Ester  Jane  Carey.    Of  this  marriage 
there  was  issue,  two  children,  viz.,  petitioner,  Richard 
Francis  Macnamara,  who  attained  the  age  of  21  on 
the  9th  October,  1864,  and  the  respondent,  Elizabeth 
Agnes  Macnamara,  now  the  wife  of  the  respondent, 
George  Mathews,  of  Coolock  House,  in  the  County 
of  Dublin,  esquire,  who  attained  her  age  of  21  on  the 
26th  March,  1861.      The  petition  then  stated  that 
Connell  Wilkins  Macnamara  was,  at  the  time  of  the 
execution  of  said  indenture,  and  of  the  solemnization 
of  said  marriage,  seised  and  possessed  of  all  the  said 
lands  and  premises  of  which  he  is  in  the  same  inden* 
ture  mentioned  to  have  been  seised  or  possessed,  and 
among  others,  that  he  was  entitled  to  all  and  singular 
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the  lands  of  Quilty,  situate  in  the  County  of  Glare,  aa 
held  under  and  by  rirtne  of  an  indenture  of  lease 
dated  the  6th  of  November,  1782,  for  the  residue  of 
a  term  of  900  years,  and  producing  a  profit  rent  of  £40 
a  year,  and  was  also  entitled  to  the  house  No.  24  Gar- 
diner's place,  ra  the  city  of  Dublin.  That  upon  the 
treaty  of  the  said  intended  marriage  it  was  agreed  be- 
tween said  Esther  Jane  Carey  and  Connell  Wilkins  Mae- 
samara  that  the  said  lands  of  Quilty  and  the  said  house 
and  premises  In  Gardiner's  place  should  be  granted  and 
assigned  to  said  trustees  upon  the  trusts  of  said  inden- 
ture, yet  that  the  said  indenture  did  not  contain  any 
clause  directly  granting  or  assigning  the  said  lands  of 
Quilty  or  the  said  house  and  premises  in  Gardiner's- 
place  to  the  trustees  thereof;  but  petitioner  submit- 
ted that  the  aforesaid  agreement  to  settle  the  same 
was  binding  in  equity  on  the  parties  to  the  said  set: 
tlement,  and  that  according  to  the  true  construction 
thereof  It  should  be  held  that  the  said  lands  of  Quilty 
and  the  said  house  and  premises  in  Gardiner's-place 
became,  on  the  execution  thereof,  subject  to  the  uses 
and  trusts  therein  declared  concerning  the  said  lands 
and  premises,  and  that  under  the  covenants  and  agree- 
ments therein  contained  the  said  Connell  Wilkins 
Macnamara  could  hare  been  compelled  immediately 
thereafter  to  grant  and  assign  the  said  lands  of  Quilty, 
and  the  said  house  and  premises  in  Gardiner's-place, 
to  the  trustees  of  the  said  settlement,  upon  the  trusts 
aforesaid 

The  petition  then  stated  that  the  said  Henry  Carey, 
one  of  the  trustees  named  in  the  said  settlement,  was  the 
brother  of  the  said  Esther  Jane  Macnamara,  and  acted 
as  her  professional  adviser  and  agent  in  and  about 
the  preparation  of  the  said  deeds,  and  did  not  employ 
any  solicitor  on  her  behalf,  but  allowed  the  said  Con- 
nell Wilkins  Macnamara,  who  was  himself  a  solicitor, 
to  prepare  the  draft  of  said  indenture  of  settlement, 
and  that  he,  the  said  Henry  Carey,  who  was  a  bar- 
rister,  approved  of  the  draft  on  behalf  of  Esther  Jane 
Carey,  and  acted  with  such  negligence  with  regard  to 
the  settling,  comparing,  engrossing,  and  executing  of 
the  said  indenture  of  settlement  that  he  allowed  the 
said  lands  of  Quilty,  and  the  said  house  and  premises 
of  No.  24  Gardiner's-place,  to  be  left  out  of  the  grant- 
ing part  of  said  deed  contrary  to  the  agreement  re- 
cited therein  as  aforesaid.  That  immediately  after 
the  execution  of  said  marriage  settlement  the  same 
was  handed  to  said  Henry  Carey,  and  that  the  same 
remained  in  his  possession  for  about  two  months,  and 
during  that  period  the  said  Henry  Carey  neglected  to 
have  same  registered  in  the  Registry  of  Deeds  Office 
in  Ireland,  as  petitioner  submitted  he  was  bound  to  do 
and  afterwards,  contrary  to  his  duty  as  such  trustee, 
handed  the  original  indenture  of  settlement  after  its 
oxecution,  and  unregistered,  to  the  said  Connell  Wil- 
kins Macnamara,  to  deal  therewith,  and  with  the 
lands  and  premises  thereby  granted  and  assigned,  as 
he  should  think  fit.  Petitioner  further  charged  that 
from  the  time  of  the  execution  of  said  indenture  of 
settlement  on  the  9th  of  May,  1839,  to  the  year  1843, 
said  Henry  Carey  allowed  the  original  indenture  of 
settlement  to  remain  in  the  hands  of  Connell  Wilkins 
Macnamara,  and  beyond  the  control  of  him  the  said 
Henry  Carey,  without  taking  any  steps  to  have  the 
said  indenture  of  settlement  registered  so  as  to  pre- 


vent the  said  Connell  Wilkins  Macnamara  dealing 
with  the  said  lands,  and  never  took  any  steps  to  com- 
pel the  said  Connell  Wilkins  Macnamara  in  pursuance 
of  his  covenants  and  agreements  in  said  indenture  of 
settlement  contained,  to  grant  and  convey  the  said 
lands  of  Quilty  and  the  house  and  premises  of  24 
Gardiner's-place  by  a  proper  conveyance  to  the  uses 
and  upon  the  trusts  of  the  said  indenture  of  settle- 
ment as  petitioner  submitted  he  was  bound  to  do,  and 
said  indenture  was  not  registered  until  10th  of  April, 
1 843.  That  said  Connell  Wilkins  Macnamara  taking 
advantage  of  the  non-registration  of  the  said  indenture 
of  settlement,  by  an  indenture  of  mortgage  bearing 
date  the  27  th  February,  1841,  and  made  between 
Wilkins  Macnamara  of  the  one  part,  and  William 
Hopkins,  of  Fitzwilliam- square,  Dublin,  esquire,  of 
the  other  part,  he,  the  said  Connell  Wilkins  Macna- 
mara, in  consideration  of  the  sum  of  £500  therein 
mentioned  to  have  been  paid  to  him  by  the  said  Wil- 
liam Hopkins,  granted  unto  the  said  William  Hopkins, 
his  executors,  administrators,  and  assigns,  among 
other  premises,  the  said  house  and  premises  known  as 
No.  24  Gardiner's-place,  and  also  the  said  lands  of 
Quilty,  containing  by  estimation  33  acres,  situate  In 
the  barony  of  Irlanst  and  County  of  Clare,  being  the 
lands  in  the  said  indenture  of  settlement  mentioned, 
to  hold  the  same  for  a  term  of  800  years,  to  be  com- 
puted from  the  date  of  the  indenture  now  in  state- 
ment, with  a  proviso  for  redemption  on  the  payment 
of  £500,  and  interest  thereon  at  5  per  cent  aa  by 
same  indenture  of  mortgage  which  was  registered  on 
3rd  of  March,  1841,  appears.  That  by  a  farther 
indenture  bearing  date  18th  October,  1841,  the  said 
Connell  Wilkins  Macnamara  for  the  considerations 
therein  mentioned,  granted  and  assigned  unto  William 
Gibson,  his  executors,  administrators  and  assigns,  the 
said  lands  of  Quilty,  to  hold  to  the  said  William  Gib- 
son, his  executors,  administrators  and  assigns,  for  the 
residue  of  the  term  of  900  years  for  which  the  said 
lands  were  held  under  an  indenture  of  the  6th  of 
November,  1782.  That  by  another  indenture  of 
the  12th  May,  1842,  and  made  between  Charlotte 
Macnamara,  widow,  of  the  first  part,  Connell  Wilkins 
Macnamara,  of  the  second  part,  George  F.  Woodroffe 
of  the  third  part,  the  said  Charlotte  Macnamara  and 
Connell  Wilkins  Macnamara,  for  the  considerations 
therein  mentioned,  and  according  to  their  several  es- 
tates and  interests,  granted  unto  the  said  George  F. 
Woodroffe  all  the  capital,  messuage,  dwelling-house,  or 
tenement  known  as  the  six-chimney  house,  and  the 
appurtenances  thereto  belonging,  to  hold  to  the  said 
George  Woodroffe,  his  heirs  and  assigns,  being  a  lease 
of  lives  renewable  for  ever.  The  petition  then  stated 
that  Francis  Pratt  Smith  did  not,  to  petitioner's 
knowledge,  interfere  with  the  preparation  of  said  in- 
denture ;  that  he  was  long  since  dead,  and  died  in  insol* 
vent  circumstances,  without  having  ever  interfered 
with  the  said  trusts  in  any  way;  that  said  Connell 
Wilkins  Macnamara,  having  emigrated  to  Australia, 
was  returning  in  the  month  of  August,  1853,  on 
board  the  ship  Madagascar,  bound  from  Melbourne  to 
London,  and  that  said  ship  was  lost  on  her  homeward 
passage,  with  all  persons  on  board,  including  said 
Connell  Wilkins  Macnamara.  The  petition,  which  was 
of  great  length,  stated  a  multitude  of  mots  connected 
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with  the  case.  The  foregoing  statement,  however,  is 
considered  sufficient,  the  simple  question  being,  was 
Carey  guilty  of  a  breach  of  trust  or  not. 

Mr.  Oarey,  the  respondent,  denied  in  his  answer- 
ing affidavit  that  the  said  deed  of  9th  May,  1839, 
contained  any  agreement  to  settle  the  lands  of  Qailty, 
•r  24  Gardiner's-place,  or  at  least  that  it  contained 
any  that  could  be  enforced  against  the  said  Oon- 
nell  Wilkins  Macnamara,  or  if  it  did  that  no  obliga- 
tion was  cast  on  him  (Henry  Oarey)  to  enforce  same ; 
and  it  was  submitted  that  his  duty  as  trustee  was 
confined  solely  to  the  lands  and  premises  purported  to 
be  conveyed  to  him  by  the  said  settlement;  that  he 
(Henry  Carey)  never  acted  as  professional  adviser  or 
agent  of  his  sister,  Ellen  Jane  Macnamara;  that  she 
was  then  at  the  time  of  the  making  of  said  deed  of 
lull  age;  and  that  she  and  also  respondent  (Henry 
Carey)  had  implicit  confidence  in  him,  the  intended 
husband,  Connell  Wilkins  Macnamara,  who  was  a 
practising  solicitor.  And  be  denied  that  he  acted 
as  her  professional  adviser;  and  alleged  that  though 
he  might  have  seen  the  draft,  he  did  not  di- 
rectly or  indirectly  interfere  with  the  engrossing 
thereof,  and  that  he  was  not  bound  so  to  do;  and 
that  he  never  caused  the  lands  of  Quilty  or  Gardi- 
ner's-place to  be  left  out  of  the  granting  part  of  said 
deed;  and  when  said  deed  was  executed  he  was 
wholly  ignorant  of  the  omission  complained  of,  and 
that  as  trustee  he  could  not  be  held  responsible  for 
any  act  prior  to  the  execution  of  said  deed ;  and  the 
omission  must  have  been  owing  either  to  the  default, 
breach  of  duty,  or  fraud  of  Connell  Wilkins  Macna- 
mara, who  was  the  solicitor  selected  by  said  Esther 
Jane  Carey.  And  as  to  the  non-possession  of  said 
deed  by  deponent,  and  the  permitting  of  Connell  Wil- 
kins Macnamara  to  take  possession  of  same,  he  sub- 
mitted that  said  Connell  Wilkins  Macnamara  being 
ander  said  indenture  tenant  for  life  of  all  the  proper- 
ties included  therein,  he  was  entitled  to  the  custody 
of  said  deed ;  and  further,  he  submitted  that  it  was 
Dot  part  of  the  duty  of  a  trustee  to  see  to  the  re- 
gistration in  the  registry  office  of  the  settlement 
creating  the  trusts,  which  is  an  act  which  ought  not 
properly  to  be  done  by  a  trustee  personally,  and  that 
such  act  was  and  should  have  been  performed  by  the 
solicitor  of  said  Esther  Jane  Carey,  via.  Connell  Wil- 
kins Macnamara. 

Ormsby,  Q.C.  Warren,  Q.C.  and  Gamble,  were  for 
the  petitioners. — Mr.  Carey,  the  respondent,  who  was  a 
practising  barrister,  and  who  undertook  the  office  of 
trustee,  u  brother  of  petitioner.  He  was  bound  to  see  to 
the  registration  of  this  deed  in  his  capacity  of  trustee, 
and  he  was  further  bound  to  see  to  the  reformation  of 
the  deed;  and  if  those  lands  of  Quilty  and  24  Gardi- 
ner's-place  were  omitted  from  the  operative  part  of 
the  deed  by  the  fraudulent  act  of  Connell  Wilkins 
Macnamara,  yet  even  so  the  trustee  Carey  is  respon- 
sible for  snob  omission ;  and  it  was  his  duty  to  enforce 
the  reformation  of  the  deed;  he  did  not  do  so, 
and  is  now  liable  for  his  neglect.  In  Bostock  v. 
Floyer  (1  Law  Rep.  Eq.  Ser.  26)  a  trustee  was  held 
liable  for  the  loss  of  a  trust  fund  by  the  fraudulent 
act  of  his  solicitor,  although  in  employing  such  solici- 
tor he  might  have  exercised  ordinary  care  and  discre* 
t\on—Chaigneau  v.  Bryan  (10  Ir.  Ch.  172).   In  Les- 


ter v.  Lester  (6  Ir.  Ch.  613)  a  trustee  was  held  liable  to 
make  good  any  loss  that  accrued  to  the  estate  of  the 
cestui  que  trust  by  reason  of  an  omission  to  register 
a  judgment  as   a  mortgage.      That  case  goes  a 
great  length  when  it  will  be  remembered  how  perilous 
it  is  to  deal  with  those  judgment  mortgages;   bat 
nevertheless  the  trustee  was  there  held  liable.      la 
Fenwick  v.  QrtmweU  (10  Beav.  412)  trustees  were 
made  personally  responsible  for  the  consequences  of 
their  neglect  to  enforce  a  covenant  contained  in  a 
marriage  settlement.     Hobday  v.  Peters  (28  Bear. 
603)  that  will  be  relied  upon  by  the  other  side,  is  a  case 
unworthy  of  consideration.     The  trustees  there  had 
covenanted  to  keep  up  a  policy  on  the  life  of  a  man 
who  had  not  a  farthing,  and  of  course  they  were  not 
liable  for  the  non-payment  of  the  policy;  but  hero 
the>  are  clearly  liable — Ex  parte  Oeaves  in  re  jSfe-a- 
han  (8  De  Gex,  M'N.&Gord.  291).  Beyond  a  doubt 
the  court  would  have  reformed  this  deed  had  the 
trustee  but  done  his  duty — Holies  v,  Carr  (3  Sw. 
638).    On  the  operation  of  recitals  in  a  deed  see 
Moore  v.  Mqgrath  (i  Cowp.  9). 

Brewster,  Q.C,  PaUes,  Q.O,  and  5.  Walker,  were 
for  the  respondent,  Henry  Carey. — We  admit  that 
the  trustee  would  be  liable  for  a  breach  of  trust  the 
moment  he  became  aware  of  the  non-  registration  of 
the  deed  if  he  omitted  to  register  it;  but  every  trus- 
tee has  a  right  to  expect  that  everything  has  been 
properly  done;  the  trustee  had  a  right  to  expect  that 
the  very  deed  by  which  he  was  created  a  trustee  was 
correct.  There  must  be  strong  and  conclusive  evi- 
dence of  mistake  to  persuade  a  court  of  equity  to  alter 
a  settlement — Alexander  v.  Crosbie  (Lloyd  &  Goold. 
temp.  Sugd.  145);  Bunbury  v.  Lloyd  (Jones  &  Lat. 
638).  In  this  last  case  Sir  Edward  Sugden,  at  page 
675,  says  that  a  subsequent  settlement  will  prevail 
over  prior  articles,  which  articles  he  took  to  be  proved 
by  the  recitals  in  the  settlement.  The  trustees  are 
answerable  only  for  whatever  passed  to  them  by  the 
conveyance,  and  of  anything  beyond  that  they  are  ig- 
norant; and  as  Quilty  and  24  Gardiner's-place  did  not 
pass  to  the  trustees,  of  course  the  trustee  is  saved  harm- 
less. Mr.  Oarey  did  not  act  as  professional  adviser.  He 
was  not  bound  to  compare  the  draft  with  the  en- 
grossment; and  as  to  the  charge  that  he  permitted 
the  deed  to  remain  with  Connell  Wilkins  Macnamara, 
why  he  was,  as  tenant  for  life,  entitled  to  the  custody 
of  the  title  deed — Garner  v.  Hannyngton  (22  Beav. 
627).  There  is  not  a  single  esse  in  the  books  to 
show  that  a  duty  was  cast  upon  the  trustee  to  reform 
a  deed  ano!  to  register  same.  In  Young  v.  Smith 
(Law  Rep/Eq.  Cases,  180),  a  marriage  settlement 
contained  a  recital  of  an  agreement  that  after  acquired 
property  of  a  wife  should  be  settled,  the  correspond- 
ing operative  part  was  merely  a  covenant  by  the  hus- 
band alone  without  the  usual  words  u  it  is  hereby 
agreed; "  and  it  was  held  that  the  covenant  was  not 
controlled  by  the  recital,  and  was  binding  on  the 
wife* 

June  15.  The  Lord  Chancellor. — In  this  case 
the  petitioner  seeks  to  make  the  respondent  respon- 
sible for  a  breach  of  trust  with  regard  to  certain  pre* 
mises  which  were  agreed  to  be  put  in  settlement  by 
a  certain  deed  of  the  9th  of  May,  1839.  That  set* 
dement  was  made  previous  to,  and  in  contemplation 
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<rf,  the  marriage  of  Miss  Esther  Jane  Carey.  This 
indenture  was  executed  by  the  several  parties  thereto ; 
by  Connell  Wilkina  Maonamara  of  the  first  part; 


been  made;  neither  baa  any  complaint  been  made  by 
Mrs.  M acnamara  from  the  time  her  husband  was  lost 
— for  thirteen  years.  Apart,  then,  from  the  difficulties 


Charlotte  Macnamara,  widow,  of  the  second  part;    attending  the  reformation  of  the  settlement,  I  am  strongly 


Esther  Jaqe  Macnamara  of  the  third  part;  and  a  Mr, 
Franots  Pratt  Smith  and  Mr.  Henry  Carey  of  t*e 
fourth  part.  This  indenture  deals  with  a  number  of 
properties  which  are  recited  therein,  bnt  the  important 
ones  are  two  in  number-— namely,  Quilty,  in  the 
county  of  Clare,  and  a  house  at  number  24  Gardtner's- 
place  in  this  city.  By  this  indenture  of  marriage 
settlement  it  was  agreed  thai  those  premises  should 
fee  put  into  settlement.  That  agreement  was  not  car- 
ried into  effect,  inasmuch  as  those  premises  were  left 
out  of  the  granting  part  of  the  deed.  The  petitioner 
also  charged  that  the  respondent,  Mr.  Carey,  had  ne- 
glected to  have  the  deed  registered  as  he  was  bound 
$o  do;  and  now,  by  reason  of  the  deed  being  left  un- 
registered,  it  appears  that  Mr.  Connor  Wilkina  Mao 
namara  took  advantage  of  its  nonregistration,  and 
nothing  appearing  «n  the  registry,  he  mortgaged  those 
premises  as  in  the  petition  mention*]}.  Now,  there 
is  no  necessity  in  going  verbatim  thropgh  ail  the  facts 
which  have  been  fully  stated.  I  shall  pass  by  the 
charges  that  Mr.  Carey,  who  is  a  barrister,  was  his  sla- 
ter's legal  adviser,  inasmuch  aa  Mr.  Carey  point  blank 
denies  that  he  acted  as  his  sister's  professional  legal  ad- 
viser in  aoy  way;  and  indeed  this  accusation,  though 
made,  is  not  supported.  This  charge  of  being  pro- 
fessional adviser  then  is  of  no  weight  and  is  out  of 
the  case.  The  first  question  that  I  shall  consider  is, 
was  flenry  Carey  as  trustee  bound  to  see  and  have 
this  deed,  which  actually  constituted  him  trustee,  re- 
formed? He  says  he  knew  nothing  about  the  omis- 
sion at  at  all.  These  premises  had  been  subsequently 
mortgaged  for  value;  and  if  this  settlement  had  con- 
tained the  lands  of  Quilty  and  24  Gardiner's-place 
premises  in  the  granting  part  thereof  these  premises 
could  not  have  been  mortgaged;  that  is,  if  the  settle- 
ment had  been  then  registered;  so  that  the  first  ma- 
terial question  has  reference  to  the  reformation  of  the 
deed.  The  question  whether  the  recital  in  the  deecj 
pf  itself  amounted  to  a  contract  on  behalf  of  the  set- 
tlers to  settle  those  premises,  and  whether  it  was  the 
dqty  of  the  trustees  to  have  filed  a  bill  to  have  en- 
forced  that  settlement,  I  have  considered  I  think, 
nntfer  the  pecpjitf  construction  of  this  suit,  be  conk) 
not  enforce  it.  Gould  GonueU  Wilkina  Macnamara 
himself  tore  erforced  it?  Ha  could  not.  He  who 
liad  fraudulently  kepi  oat  of  the  granting  part  of  the 
deed  what  it  was  agreed  to  grant  in  the  recital  part, 
ta  I  say,' cpuld  not  cal)  npon  the  trusteea  to  enforce 
a,  reformation  of  this  deed  The  heir-at-law  is  the 
pejilioqer  here'  and  stands  in  the  shoes  of  Connejl 
\y  ilkine  Ma^nanwa.  WeU,  those  premises  have  been 
mortgage^  by  the  retry  man  who  prepared  the  deed. 
Ti?a  mortgagee*  were  innbbent  parties.;  and,  to  use 
the  words;  of  Sir  Edward  Sugden  in  Ales&nder  v. 
CroMe  (Lloyd  &  Goold,  149),  a  court  of  equity,  is' 
*AwAya(  tender  in  vaiying  a  settlement  when  the  effect 
will  1*  to  dtfejU  vested  rights;  Is  like  manner  thte  5 
«•#  *ir*WW*  T.  Pmtp  (31  Beat!.  US).-  Now : fa 
t^>ca^<^  he>-a>law  aadowfjar  of  those 
WfiMR*  them.  Tkst' mortgage 
tgn*  ^(arfae  an^  twej^tjeaw  nocoinpleint  has 


inclined  to  think  that  if  such  attempt  were  made  by  Mr. 
Carey  it  could  not  be  sustained.  The  next  question  I 
shall  consider  is  the  substantial  one  as  to  the  non- 
registration of  the  deed.  Now  is  the  respondent  to 
be  made  liable  on  account  of  the  nonregistration 
of  the  deed  ?  "A  trustee  is  onfv  answerable  for 
fraud  or  gross  neglect;  and  therefore  where  trtist- 
mooey  is  suffered  by  *  trustee  to  remain  in  the  hands 
of  A.  with  the  privity  and  approbation  of  the  parties 
beneficially  interested,  instead  of  laying  it  out  fnf  a 
purchase  pursnant  to  marriage  artfcSes,  and  A.  be- 
comes insolvent,  the  trustee  is  not  in  this  esse  an- 
swerable—Alien  v.  Runcorn  (7  Brown,  Par.  Cas. 
375)."  Mr.  Carey  was  ianorant  for  many  yakrs 
of  the  non-registration  of  this  deed.  I  hare  heard 
the  ease  now  argued  folly,  and  have  coneidereH  the 
cases  that  have  been  cited  attentively,  and  i  most 
hold  that  the  respondent  is  absolved  from  the  charge 
of  absolute  negligence.  Now,  as  to  constructive  ike- 
giigenc*  this  is  the  first  attempt  that  has  been  made 
to  fasten  on  a  trustee  to  whom  the  conveyance  of  the 
premises,  for  the  purposes  of  the  trusts,  has  been 
made,  the  doty  of  employing  a  solicitor  of  his  own  to 
see  that  the  conveyance  to  him  was  registered.  I 
have  not  heard  in  the  coarse  of  the  argument  any  such 
case  put,  and  that  although  the  Registry  Act  is  in 
operation  for  one  hundred  and  fifty  years— Lester  v. 
Lester  (6  Ir.  Chan.  £13)  has  been  relied  upon  for 
the  petitioner.  There  die  trustee  was  made  liable 
for  an  omission  to  register  a  judgment  as  a  mort- 
gage. That  case  is  quite  different  from  this.  It 
was  there  the  duty  of  the  trustee  to  see  that  the 
affidavit  was  properly  registered  as  a  mortgage.  It 
was  not  registered,  and  that  owing  to  the  trustee's 
neglect;  bnt  here  it  was  the  very  deed  constituting 
him  trustee  that  was  unregistered.  Luther  v.  Bian- 
ooni  (10  Ir.  Ch.  194)  was  where  "L.  on  his  marriage 
gave  a  bond  and  warrant  to  the  trustees  of  his  settle- 
ment npon  trust,  when  the  trustees  should  think  fit 
and  expedient  so  to  do,  to  levy  the  amount  and  told 
it  for  the  nses  of  his  settlement.  No  judgment  on  the 
bond  was  ever  entered,  and  the  amount  of  the  bond 
was  lost;  and  it  was  there  held  that  the  discretion 
conferred  on  the  trustees  was  not  absolute,  but' to  be 
controlled  by  the  Court;  and  that  the  circumstance 
that  the  enforcing  the  bond  might  have  been  injurious 
to  L.'s  credit  as  a  trader,  and  have  lost  him  various 
situations  did  net  justify  him  in  omitting  to  enforce 
the  bond"  Now,  that  case  is  not  a  parallel  case 
with  the  one  we  are  now  considering.  The  distraction 
is  plain  there.  The  trustees  not  atone  had  (JRscretton 
to  act  but  knew  they  had  the  discretion;  in  fact  the 
trustees  were  perfectly  aware  of  the  facts,  but  here 
the  case  i*  that  they  were  Ignorant  of  the  omtssio^, 
and  even  ignorant  of  the  non-registration;  In  M%Q&. 
chmy.  Drew  (15  Beat.  84) '« trustees  wWtn$*e 
liable  for  net  taking- the  proper  sfett  to  g?t  trust 
fends  transferred  with  tmfir'  names:*  Tm)re  also 
the  trustee*  bad  Vied  oej^feenwy.  If  a  trustee  his 
des*< all' that  he  ootid  oVh*~shafr  be  held  harts- 
lass,    So  in  Clock  v.  Jnr<*fcfts?r(r9  JUNK  £02).    A 
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nomber  of  cases  have  been  cited  against  trustees,  but 
I  have  not  heard  a  single  one- that  goes  the  length' 
sought  for  here,  IhsJ  a  trustee  is'  liable  to  see  to  the 
registration  of  the  deed  appointing  him  trustee.  I 
shall  then  dismiss  this  petition,  but  I  shall  not  give 
costs. 


Baported  by  H}  W,  &  Maokqr,  Eaq.,  B*riiat6P«t-L*w 

In  be  M'Cit,  solicitor. — May;  July  3. 

Costs^-Taxatwri — Solicitors9  Act — Special  circum- 
stance*. 

A  ptefitkm  for  taxation  (presented'  more  tharitttelv* 
months  after  &e  bUt  of  costs'  tbak  furnished)  by 
&ie  of  two  trustees  behind"  (he  back  of  his  co~irus- 
Hi^Befusedy'  oMbi^gh  the  solicitor  had  commenced 
ari  action  at  law  against  the  petitioner  atone. 

This  was  a  petitpn  under  the  Solicitors9*  Act,  12  & 
13  Vie.  c  53,  that  it  might  be  referred  to.one  of  the 
taxing*  masters  to  tax  the  bill  o£  costs  furnished  by 
WilHam  M*Cay,  solicitor  W  William  Hay**,  the  peti- 
tioner, and  to  take  ab  accourit  of  credits  to  which 
William  Hayes  or  orie  Obadiah  Willans,  l|is  co-trtts- 
tee,  migbt.be  entitled,  and  strike  a  balance;  and  that 
William  Hayes  and  Obadiah  Willans  might  be  or- 
dered td  pay  the  amount*  if  any,  whichshdulfl  be  found 
due  on  stlch  ascertainment,  after,  ail  credits,  within, 
one  fortnight  after  taxation;  And  to  tax  the  costs  of 
the  reference,  Ac.:  And)  thnk  on  payment  by  William' 
Hayes  and:  Obadjah  Willans.  of  any  balance  due  by 
them  William  M'Cay  might  be:  ordered  to  hand  over 
to  them. all  deeds  and  documents  in  his  custody  or 
power  belonging  to  them:  And  that  he  might  be  re- 
strained from  proceeding,'  pending  such  reference,  with 
an  action  at  law  hereafter  mentioned  hiought.  by  hiin 
ia  relation  to  the  said,  bill  of  costs.  The.  Affidavit  of 
Mr*  Hayes  stated  that  he  had  on  behalf  of  himself  and 
Captain  Willans,  as'  his  co-trustee,  placed  .certain 
deeds,  constituting  an  equitable  mortgage,  in  the  hands 
of  Mr.  M'Cay,  with  Instructions  to  look  after  their  in- 
terests;, and  that  Mr.  M'Cay.  subsequently  instituted 
proceedings  in  the  Landed  Estates  Court,  and  on  the 
25th 'September,  1864,  furnished  deponent. with. a  bill 
of. costs  on  foot  of  the  proceedings,  debiting  him  and 
his  co-trustee  with  £140  3s.  :3d.;.  and  on  the  21st  of 
January,.  1S6&,  furnished,  him  with  two  other  bills  of 
coats,  the  one  on'  foot,  of:  proceedings  in  the  Landed 
Estates'Court  denting  them  with  £4  2s.  3d.,  and  the 
other  on  foot  of  proceedings,  in  a  bankrupt,  matter 
debiting' them  with  £3. 3s1.  6<L  That  deponent  ap- 
plied to  Mr.  M'Cay  not  to  press  for  payment  qntil 
certain  foods  In  the  Landed  Estates ,  Cdutt  should  be 
distributed  i  and  the  hitter  induced  him  to  believe  that 
this  would  have  been 'acceded  to,  but. that  he  was  af- 
terwards (25th  January,  1866)  farnished  with  a.trit 
of  summons  and  plaint  for  recovery  of  the  first  bill. of 


costs,  without/  hoWever;  any  claim  being  made  on 
fotot  of  the  others.  That  Captain  Willans  resided  at 
Aadershot,  and  was* the  brother-in-law  of  Mr.  M'Cay; 
apd  that  he  had  been  made  no  party  to  the  proceed- 
ings for  recovery  of  the  costs,  nor  even,  as  deponent 
believed,  famished  with  the  bill;  Mr.  M'Cay  also 
filed  att  affidavit  stating  that  the  sum  part  of  which 
Was  invested  on  the  security  of  the  equitable  mort- 
gage, had  been  raised  under  the  powers  of  a  marriage  * 
settlement  and  received  by  Mr.  Hayes  alone,  Captain 
Willans  having  merely  joined  in  receipt  for  the  sake 
of  conformity.  That  after  receipt  of  this  sum  Captain 
Willans  never  in  any  manner  interfered  with  or  con- 
trolled the  disposal  of  it,  which  was  altogether  ma- 
naged by  Mr.  Hayes  without  the  privity  or  sanction 
in  any  way  of  Captain  Willans;  and  that  the  ac- 
count rendered  to  the  cetteux  que  trustent  was  in  the 
handwriting  of  Mr.  Hayes.  That  Captain  Willaus 
never  gave  deponent  authority  to  act  professionally  for 
him  in  the  master*  but,  on  tbe  contrary,  stated  to  de- 
pon^t  £hat  Mr.  fi^ayes,  having  lent  the  money  of  thp 
equitable  mortgage  on  his  own  responsibility  and  with- 
out his  (Captain  Willans')  knowledge  or  sanction  he 
would  npt  interfere  in  the  matter,  but  leave  it  altoge- 
ther tq^r.  Hayes.to  recover  that  portion  of  the  trust 
fund  as  he  might  think  proper.  That  deponent  had 
only  been  the  brother-in-law  of  Captain  Willans  from 
March;:  1864;'  that  nearly  three,,  and  a-half  years 
elapsed,  after  the  termination  of  the  proceedings  in  the 
Landed  Estates  Court  before  the  biH  was  furnished; 
tii at  application  had  been  made  for  payment  to  Mr. 
Hayes  but  without1  effect;  and  thai  proceedings'  in  the 
action  at  law  had'  been  stayed  frotn  time  to  time  at 
bis  request  on  the  understanding  that  he  was  about  to 
come  to  a  settlement.  Mr.  tlayes  filed  a  farther  affi- 
davit* stating  that  Captain  Witlans  co-operated  in  the 
disposal  of  the  sum  lent  on  nf6rtguge;  and  that  Mr. 
M'Cay  was  the  solicitor  of  Captain  Willans,  and  was 
aware  of  the  nature  of  the  investments,'  and  had  ex- 
amined the  accounts  and  received  the  interest  on  one 
ofthe  loans.  A  letter  from  Mr.  M'Cay  to  Mr.  Hayes 
was  put  in,  in  which  he  admitted  having  received  an 
account  adafttted  by  the  cetteux  que  trustent. 

F.  W.  WaishtQ.C,  for  Mr.  Hayes,  cited  Morgan 
on  Costs,  320;  Re  Strother  (3  K.  oVJ.,  518);  Re 
Nicholson  (3  De  G.  F.  &  J.f,  93j  102);  Lochdrt  v. 
Hardy  (4  Beav.  224). 

Berkeley,  Q.C.,  and  Vereker^for  Mr.  M'Cay  ob- 
jected that  the  proceedings  were  being  taken  behind 
the  back  of  Captain  Willand,  Whom,  nevertheless,  it 
was  proposed  to  charge  with  costs,  and  cited  Morgan's 
Chancery  Orders,  1 1  med<  On  tbe  question  of  special 
circumstances  required  (sedtion  2)  by  the  Act,  he  cited 
Morgan's  Chancery  Orders,  1&. 

The  Master  of"  tab  Rolls  commented  strongly 
upon  tbe  injustice  of  refusing*  the  prayer  of  the  peti- 
tion* but  reserved  the  question  in  order  to  consider  the 
authorities;  and  on  July  3  made  the  following  ordett 
It  is  ordered  that  no  rule  be  made  on  the  said  peti- 
tion, the'  bill  of  costs  having  been  delivered  more 
than  twelve  months;  and  having  regard  to  the 
provision  in  the  statute  that  no  reference  to  tax 
shall  be  made  after  the  expiration  of  twejv* 
mouths  after  the;  bill  of  costs  shall  be  delivered* 
sent,  or  left  with  the  client,  except  under  special 
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circumstances,  to  be  proved  to  the  satisfaction  of 
the  court  or  judge  to  whom  the  application  for 
aoch  reference  shall  be  made;  and  no  such  spe 
cial  circumstance  haying,  in  the  opinion  of  the 
court,  been  shown  according  to  the  cases  decided 
in  England,  and,  amongst  others,  to  the  case  of 
Re  Strother  (3  K.  4  J.  518).  And* it  is  further 
ordered  that  the  petitioner  do  pay  to  the  respon- 
dent, William  Macartney  M'Cay,  the  costs  of 
this  motion  and  order. 


Court  of  Queen's  ttetufi* 

Reported  by  William  Woodlock,  Eiq.  Barrlster-at-Law. 

The  Queen  at  the  prosecution  op  John  M«Cartht 
v.  The  Justices  of  the  Peace  in  and  for  the 
County  or  Cork. — May  26. 

Game  Laws — Summary  jut  isdtction  of  magistrates— 
'\Setting  dog*— Statutes  10  W.  3,  c  8;  »7  Q.  3, 
c.  35  (/r.) 

Magistrates  have  no  jurisdiction  under  statutes  1 0  W. 
3,  c  8;  27  (7. 3,  c.  85  (Jr.),  to  convict  summarily 
for  keeping  a  "setting  dog." 

This  was  a  motion  to  make  absolute  a  conditional 
order  that  a  writ  of  certiorari  should  issue  directed  to 
the  Justices  of  the  Peace  in  and  for  the  County  of 
Cork,  to  remore  into  this  Court,  for  the  purpose  of 
being  quashed,  all  and  and  singular  records  of  convic- 
tion of  whatsoever  trespasses  and  contempts  whereof 
John  M'Cartby  was  at  Petty  Sessions  held  for  the 
Mallow  Petty  Sessions  district  of  said  county  on  the 
28th  November  and  12th  December,  1865,  convicted 
on  the  complaint  of  one  James  Hartnett,  for  having 
and  keeping  a  certain  dog,  on  the  ground  that  the 
grounds  that  the  said  conviction  was  made  without 
and  in  excess  of  jurisdiction,  and  that  the  said  con- 
viction was  insufficient,  and  disclosed  no  offence  the 
subject  of  summary  jurisdiction,  or  for  which  justices 
of  the  peace  at  Petty  Sessions  had  jurisdiction  to  im- 
pose a  pecuniary  penalty,  or  the  penalty  mentioned 
in  the  said  conviction,  and  that  there  was  no  evidence 
to  warrant  the  said  conviction. 

From  the  affidavit  of  the  prosecutor  it  appeared 
that  he  was,  on  the  17th  November,  1865,  sum- 
moned to  appear  before  the  justices  at  Petty  Sessions 
on  the  complaint  of  one  James  Hartnett,  which  com- 
plaint stated  the  prosecutor,  "on  the  10th  day  of 
November,  1865,  at  Rahan  in  said  county,  did  have 
and  keep  a  certain  dog  called  and  being  a  setting 
dog,  the  same  not  being  a  whelp  under  tbe  age  o? 
twelve  months  kept  at  nurse  for  persons  qualified 
within  the  statute  in  snch  case  made  for  the  having 
the  same,  he,  the  prosecutor,  not  then  having  an 
estate  of  freehold  in  his  own  or  his  wire's  right  of  the 
yearly  value  of  £100,  tbe  former  currency  of  Ireland, 
equal  to  £92  6s.  1  jd.  sterling,  present  currency,  or 
a  personal  estate  of  the  value  of  £1,000  of  said  for- 


mer currency  of  Ireland,  equal  to  £923  Is.  6£d.  ster- 
ling, present  currency,  nor  being  a  person  allowed  or 
licensed  thereunto  by  the  justices  of  the  peace  of  the 
County  of  Cork  at  any  general  quarter  sessions  of  the 
peace  held  for  the  county  where  he  then  lived,  nor 
being  in  any  other  manner  whatsoever  qualified,  em- 
powered, licensed,  or  authorised  by  law,  to  have  or 
keep  the  same  for  himself  or  any  other  person,  con- 
trary to  the  statutes  in  that  case  made  and  provided, 
whereby  he  had  forfeited  the  snm  of  £4  12s.  3J4 
sterling,  present  currency."  The  affidavit  then  far- 
ther stated  that  the  complaint  came  on  after  a  post- 
ponement to  be  heard  at  Mallow  on  the  28th  Nov.; 
that  the  complainant,  James  Hartnett,  swore  that  on 
the  day  named  in  the  summons  he  saw  the  prosecu- 
tor, M'Carthy,  with  a  dog  and  gun  on  the  lands  of 
Fiddane,  and  not  of  Rahan,  as  stated  in  the  gammons, 
and  that  he  had  seen  the  dog  set  On  cross-exami- 
nation, however,  he  admitted  that  he  was  thirty  jean 
of  age,  that  he  never  was  the  owner  of  a  pointer, 
honnd,  beagle,  greyhound,  land  spaniel,  or  setting 
dog,  and  could  not  tell  the  difference  between  any  or 
either  of  them.  The  only  other  witness  examined  for 
tbe  complainant  was  Captain  William  Harris,  who 
proved  that  he  had  on  a  former  occasion  shot  over  the 
dog  in  qnestion,  and  that  he  saw  said  dog  set  par- 
tridge, bnt  on  cross-examination  the  said  William 
Harris  admitted  that  he  knew  a  terrier  dog  to  set 
partridge,  and  the  said  William  Harris  woold  not 
swear  what  breed  the  said  dog  was,  bnt  admitted  that 
he  would  not  call  a  terrier  a  setting  dog.  The  affi- 
davit of  the  prosecutor  then  stated  that  the  said  dog 
was  not  a  pointer,  hound,  beagle,  greyhound,  or  land 
spaniel,  but  was  a  dog  which  set  game,  and  was  of  a 
species  and  breed  totally  different  from  either  a 
pointer,  hound,  beagle,  greyhound,  or  land  spaniel, 
and  he  said  that  it  was  not  and  could  not  be  proved 
that  the  said  dog  was  either  a  pointer,  honnd,  beagle, 
greyhound  or  land  spaniel.  He  went  on  in  his  affi- 
davit to  say  that  no  evidence  was  offered  by  the  com- 
plainant that  the  prosecutor  (defendant  below)  was 
not  a  properly  qualified  person  to  have  said  dog.  The 
solicitor  for  the  prosecutor  submitted  that  the  justices 
had  no  jurisdiction  to  convict  summarily.  The  ma- 
gistrates submitted  a  case  to  the  law  adviser  upon  the 
variance  as  to  place  between  the  summons  and  the 
evidence,  bnt  refused,  though  asked,  to  submit  the 
whole  case  to  his  opinion;  and  the  law  adviser  bar- 
ing given  his  opinion  that  the  variance  was  not  ma- 
terial, the  magistrates,  on  the  12th  December,  con- 
victed the  prosecutor  of  the  offence  mentioned  in  the 
summons,  and  ordered  him  to  pay  a  fine  of  £4  1&* 
3fd.  sterling,  to  be  applied  and  distributed  according 
to  law,  that  was  to  say,  10s.  thereof  to  be  paid  to 
said  James  Hartnett  the  informer,  and  the  remainder 
thereof  to  the  Crown,  the  said  fine  to  be  paid  within 
one  month  from  the  date  of  conviction,  and  in  default 
of  payment  of  said  sum,  to  be  levied  by  distress  sad 
sale  of  the  defendant's  (below)  goods  if  need  were* 
The  prosecutor  then  went  on  to  say  that  before  and 
at  tbe  time  of  the  alleged  offence  he  was  duly  licensed 
by  the  excise  to  kill  game,  and  that  at  the  time  of  tbe 
said  alleged  offence  he  was  merely  walking  over  bis 
own  lands  with  said  dog  and  sua  at  Fiddane  afore- 
said. 
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WUUam  Johnson  for  the  prosecutor. — The  convic- 
tion for  keeping  a  setting  dog  h  not  good,  as  the  ma- 
gistrates hare  no  summary  jurisdiction  id  that  case. 
The  question  turns  on  the  statutes  10  Wm.  3,  c.  8, 
and  the  27  G.  3,  c.  35.  The  second  section  of  the 
first-mentioned  Act  provides  thai  "  no  person  or  per- 
sons whatsoever,  not  having  an  estate  of  freehold  jn 
Ids  own  or  his  wife's  right  of  the  yearly  Value  of  £40 
*t  the  least,  or  a  personal  estate  of  the  value  of 
J  1,000  at  least,  over  and  above  all  debts  by  him 
owing  either  for  himself  or  as  a  servant  to  any  other. 
unless  he  be  such  servant  as  hath  no  other  way  or 
livelihood  for  his  wages  from  such  person,  have  or 
keep  any  bound,  beagle,  greyhound,  or  land  spaniel 
within  this  kingdom,  other  thdn  and  except  whelps 
under  the  age  of  twelve  months,  which  shall  be  kept 
at  nurse  for  persons  qualified  within  this  Act  for  the 
having  the  same,  on  pain  that  such  hound,  beagle, 
greyhound,  or  spaniel  So  kept  contrary  hereunto,  shall 
or  ifcay  be  seised  or  taken  away  b$  any  justice  of  the 
peace  of  the  respective  counties  where  the  same  shall 
be  so  kept,  or  by  any  person  or  persons  authorised 
thereunto  by  warrant  utifler  the  hand  and  seal  of  such 
justice  of  the  petite,  or  by  any  person  having  a  free- 
held  of  the  yearly  value  of  £30  or  upwards  within  such 
ftttmty,  which  justice  df  the  peace  and  freeholder  re- 
reSpectively  seizing  inch  hound,  beagle,  greyhound  or 

Sfilnfcl,  ma'y  detain  the  same  to  his  and  their  own  uses, 
otherwise  dispone  of  the  same  as  they  shall  think  fit ; 
*nti  all  and  every  person  or  persons  so  keeping  such 
hound,  beagle,  greybdtma*  or  spaniel  contrary  here- 
unto, and  being  thereof  convict  before  some  Justice  of 
the  peace  of  the  county  Where  such  offence,  shall  be 
committed,  on  the  Oath  of  oiie  or  more  credible  wit- 
ness  or  witnesses,  which  oath  &tich  justice  of  the  peace 
is  hereby  authorised  to  administer,  shall  for  every  such 
otifence  forfeit  and  lose  the  sum  of  £5,  to  be  levied  by 
Warrant  of  such  justice  of  the  peace  before  whom  such 
offender  shall  bo  convict,  by  distress  and  sale  of  tne 
gbods  of  such  offender,  returning  the  overplus  (if  any 
be)  to  the  party  distrained  on — the  one  moiety  thereof 
to  the  informer  who  shaft  prosecute  for  the  same,  the 
other  moiety  to  be  issued  for  the  use  of  the  poor  of 
the  parish  where  ttach  offence  shall  be  committed." 
That  section  Specifies  certain  dogs,  among  which 
**  setting  dogs  "  are  not  included.     Then  section  10 
of  the  same  Act  enact*  "that  no  person  or  per- 
sons not  having  an  estate  of  freehold  of  the  yearly 
▼aloe  Of  £100  or  upwards,  or  a  personal  estate  of 
the  value  of  £1,000,  shall  have  or  keep  any  setting 
dog  or  'bitch,  other  than  such  person  or  persons  as 
shall  be  allowed  and  licensed,  thereunto  by  the  justices 
of  tile  peace  of  the  county  where  he  shall  five,  at  the 
general  quarter  sessions  of  the  peace  to  be  held  for 
such  County  next  dftef  Christmas  in  every  year,  in 
Order  to  the  making  and  training  up  setting  dogs  or 
pitches;  and  that  tinder  such  regulations  only,  and  not 
otherwise,  as  ahafl  he  allowed  and  specified  in  sach 
ficense."  The  twentieth  section  keeps  up  the  distinction 
between  different  classes'  of  tfogi.     It  provides  "  that 
tkittiirig  herein  contained  Snail  restrain  any  person 
within  any  nrandr.  front  keeping  hounds,  teagles, 
jgrejfoonuds,  spaniels;  or  setting  dogs  within  the  same 
to  bunt,  course,  let  with,  or  otherwise  use  in  suoh 
-  inanor,"  t&b.    Wider  thli  ktktote  the  justices  have  no 


power  to  convfct  summarily.  If  the  matter  violated 
be  of  private  right,  the  party  injured  may  bring  his 
action ;  if  of  public  right,  the  party  is  guilty  of  a  mis- 
demeanor, and  may  be  indicted. — 2  Inst.  pp.  131, 
165.  "  Whensoever  anything  is  prohibited  by  a  sta- 
tute, the  party  grieved  shall  have  his  action  upon  the 
statute,  and  the  offender  shall  be  for  his  contempt 
fined  and  imprisoned."  Then  stat.  27  G.  3,  c.  35/ 
e.  8,  recites  that  by  the  10th  section  of  the  10  Wm. 
3,  c.  8,  "  it  is  enacted  that  no  person  or  persons  shall 
have  or  keep  any  setting  dog  or  bitch  under  the  qua- 
lifications and  regulations  therein  particularly  men* 
turned,"  and  it  enacts  "  that  no  person  or  persona 
shall  have  or  keep  any  pointer,  hound,  beagle,  grey- 
hound or  land  spaniel,  other  than  and  except  such 
person  or  persons  as  by  the  said  Act  may  have  or 
keep  any  setting  dog  or  bitch,  and  nnder  and  subject 
to  the.  same  qualifications,  regulations  and  penalties." 
But  there  is  no  penalty  named  in  the  Act  of  Wm.  3 
for  keeping  a  "  setting  dog  or  bitch."  Too  convic- 
tion here  merely  states  that  the  party  did  keep  a  set- 
ting dog,  and  that  being  so,  the  only  jurisdiction  which 
t}ie  magistrates  had  was  to  take  information^  and  send 
them  forward. 

Heron,  Q.C.  for  the  prosecutor  below,  contra,  to 
support  the  conviction. — Some  effect  must  be  given  to 
the  concluding  words  of  s.  8  of  at.  27  G.  3,  c,  36V 
and  the  best  way  to  do  it  is  bf  extending  the  penalty 
given  in  s.  2  of  st.  10  Wm.  3,  c  B,  to  the  case  of  a 
setting  dog  mentioned  in  s.  10.      [Fitigeredd,  J.— 
Surely  the  section  of  the  Act  of  0.  3  dtbed  dfrt  alter 
the  law  as  to  setting  dogs,  whatever  it  may  do  to  to 
others.]      Mr.  Longfield,  in  his  book  on  the  Game 
Laws,  p.  31,  puts  die  construction  which  I  contend 
for  on  these  Acta,      [O'Brien,  J. — Mr.  Levtnge,  in 
his  book  on  the  Game  Laws,  expresses  an  opinion  the 
other  way  J     The  effect  of  the  8th  section  of  27  G.  3, 
is  to  put  the  animals  mentioned  in  the  10th  section  of 
the  10th  Wm.  3  under  the  same.. sanction  aa  those 
mentioned  in  s.  8  of  27  G.  3.    All  are  put  together 
under  the  same  qualifications  and  penalties*   [0'2?rtsri» 
J.— All  are  put  nnder  the  same  qualifications  and  pe- 
nalties, but  those  are  the  qualifications  and  penalties 
given  in  the  case  of  setting  dogs.]      Then;  the  effect 
will  be  that  the  penalties  given  In  a.  2  of  10  Wm.  3, 
vanish  altogether.     [Fitzgerald,  J.— I  do  not  see  die 
difficulty  of  holding  that  the  Act  of  27  G.  3  ititended 
to  place  the  dogs  mentioned  in  it  under  the  same  qua- 
lifications as  those  mentioned  in  a.   10  of  the  10th 
Wm.  3.    The  stat.  27  G.  3,  s.  10,  does  not  alter  the 
law  as  to  setting  dogs,  but  it  says  as  to  the  other 
dogs  mentioned  in  it  that  no  one  shall  ktop  them  ex* 
cept  those  qaalified  to  keep  setting  dogs.]     I  say  that 
as  the  qualifications  ore  the  same  for  both  classes  of 
dog,  so  the  penalties  should  be  the  same. 

The  Court  held  that  the  certiorari  should  go; 
the  order  was  made  by  consent  to  bring  np  the 
conviction  and  quash  it  without  farther  irgumettt,  and 
the  prosecutor  was  declared  entitled  to  has  costs. 
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Thb  Grand  Jubt  of  the  Coontt  op  Dublin  v.  Tbk 

RaTHMINBS   AND    RATHGAB    iMPROVDffiNT    CoiWIS- 

.  honebs. — June  2. 

Grand  jury — Presentment— Liability  of  township  to 
county  charges. 

A  township  in  the  county  of  Dublin  held  not  exempt 
from  contributing  to  the  cost  of  repairing  a  pier 
situate  in  the  county  and  outside  t?ie  township. 

The  single  question  in  this  case  was  as  to  the  validity 
of  a  presentment  made  by  the  grand  jury  of  the 
county  of  Dublin,  by  which  the  district  of  Rath  mines 
was  made  liable  to  contribute  to  the  expenses  of 
repairing  a  pier  at  Rush,  in  the  said  county.  The 
Commissioners  of  the  Rathmines  and  Rathgar  Town- 
ship were  of  opinion  that  their  district  was  not 
liable  to  contribute  to  such  a  part  of  the  county  ex- 
penditure as  this:  the  case  had  stood  oyer  from  time 
to  time,  and  now  by  consent  came  on  to  be  argued 
before  the  Court  upon  the  single  question  above 
stated. 

Jelletty  Q.C.,  for  the  commissioners. — The  grand 
jury  had  no  right  to  place  this  charge  upon  this  dis- 
trict.    Previous  to  the  passing  of  the  local  Act  by 
which   Rathmines  and  Rathgar  were  constituted  a 
township — namely,  the  Statute  10  &  11  Vic.  c  253 
(local  and  personal) — this  district  in  common  with 
other  portions  of  the  county  was  subject  to  the  Ge- 
neral Grand  Jury  Act.    The  Dublin  Grand  Jury  Act, 
statute  7  &  8  Vic.  e.  106,  made  special  provisions 
for  the  county  of  Dublin.     Section  18  of  that  Act 
enables  the  grand  jury  to  present  sums  of  money  to 
be  raised  off  the  county  at  large  for  the  building  and 
repairing  of  court-houses  and  sessions-houses.    The 
following  sections  contain  the  other  public  works  for 
which  presentments  may  be  made  on  the  county  at 
large,  being  milestones,  fever- hospitals,  and  dispensa- 
ries, and  lunatic  asylums.     Section  53  empowered 
the  grand  jury  to  present  either  on  the  county  at 
large  or  on  particular  baronies  for  building  or  repair- 
ing bridges,  gullets,  &c  Section  55  and  the  following 
provide  for  presentments  for  roads,  which  are  to  be 
made  on  the  baronies.     Then  came  the  Rathmines 
Local  Act  of  1847,  10  A  11  Vic.  c.  258  (local  and 
personal),  which  incorporated  the  Towns  Improve- 
ment Clauses  Act  of  1847,  10  &  1 1  Vic.  c  34.     By 
section  28  of  the  Local  Act  it  is  enacted  that  after 
its  passing  the  county  grand  jury  is  "  not  to  make 
presentment  for  the  making  or  maintaining  of  any 
road  or  bridge,  or  any  other  work  within  the  said  dis- 
trict which  the  said  commissioners  are  hereby  autho- 
rised and  empowered  to  make  or  maintain ;  and  that 
in  consideration  of  the  said  district   being  hereby 
made  chargeable  with  the  cost  of  making  and  main- 
taining the  roads,  bridges,  and  other  works  which  the 
said  commissioners  are  hereby  authorized  to  make  and 
maintain  within  such  district,  it  shall  not  be  charge- 
able, with  the  cost  of  making  or  maintaining  any 
other  like  works  within  the  county  or  barony,  save 
and  except  those,  the  cost  of  which,  under  the  7  &  8 
Vie.  c.  106,  are  chargeable  upon  the  county  at  large." 
Section  48  of  the  Towns  Improvement  Clauses  Act 
enacts  that  the  commissioners  are  to  be  surveyors  of 


highways  within  the  limits  of  the  special  Act,  «•  sod 
the  inhabitants  of  the  district  within  the  said  limits 
shall  not,  in  respect  of  any  lands  situate  within  the 
said  district,  be  liable  to  the  payment  of  any  highway 
rate,  grand  jury  cess,  or  other  payment  in  respect  of 
making  and  repairing  roads  within  the  other  parts  of 
the  parish,  township,  barony,  or  place  in  which  the 
said  district  or  any  part  thereof  is  situate."    Then 
comes  the  Act  under  which  this  presentment  was 
made.     Under  previous  statutes  piers  and  harbours 
had  been  vested  in  the  Commissioners  of  Public  Works. 
This  was  altered  by  statnte  16  &  17  Vic.  c  186, 
sections  7  &  8  of  which  gave  the  commissioners  power 
to  transfer  these  works  to  the  grand  juries  of  coun- 
ties, and  empowered  the  grand  juries  to  present  for 
the  repairs  of  those  works  sums  of  money  to  be 
raised  «  off  the  county  at  large,  or  any  barony  or  ba- 
ronies therein."    The  warrant  transferring  the  pier 
in  this  case  to  the  grand  jury  was  dated  the  25th  of 
February,  1864.     But  this  Act  being  subsequent  to 
the  Rathmines  Local  Act  and  to  the  Towns  Imple- 
ment Clauses  Act,  cannot  avail  to  place  any  part  of 
this  charge  on  the  township,  although  the  present- 
ment is  one  to  be  levied  off  the  county  at  large.    As 
to  the  effect  of  general  words  in  a  general  Act  of  Par- 
liament to  control  the  words  of  a  special  Act,  see 
Fitzgerald  v.  Champneys  (2  Johns*  &  Hem.  31). 
All  Acts  of  Parliament,  the  effect  of  which  is  to  im- 
pose a  new  burden  on  any  place,  must  be  expressed 
in  such  clear  and  unambiguous  words  as  to  leave  no 
doubl  of  the  intention  of  the  Legislature.— <Sfiow  r. 
Ruddin  (9  Ir.  0.  L.  R.  214),  Mahony  v.  Wright  (10 
Ir.  C.  L.  B.  420).     The  meaning  of  the  I Oth  sec- 
tion of  the  10  &  11  Vic  followed  up  by  the  30th 
section  of  the  first  local  Act  is  to  show  that  it  wis 
intended  that  this  district  should  be  exempted  from 
all  expenses  generally  chargeable  exoept  such  as  would 
be  thrown  on  the  county  at  large.     Section  23  of  25 
Vice. 25  (local  and  personal)  enacts  that  " the  grand 
jury  shall  not  have  any  jurisdiction,  <fec  with  respect 
to  making  or  maintaining  roads  and  bridges  within 
the  district  which  are  to  be  maintained  by  the  com* 
missioners  at  the  cost  of  the  district; "  and  the  grand 
jury  shall  not  have  any  jurisdiction,  power,  or  autho- 
rity with  respect  to  any  other  work  within  the  dis- 
trict.    Section  25  enacts  that  "  after  the  commence- 
ment of  this  Act  the  grand  jury  shall  not  make  say 
presentment  for  the  making  or  maintaining  of  spy 
bridge  or  other  work  within  the  district,  and  the  dis- 
trict shall  not  be  chargeable  with  the  tost  of  making 
or  maintaining  any  road,  bridge,  or  other  work  within 
the  district." 

Brewster,  Q.O,  and  Robert  0'Eara>  for  the  grand 
jury. — Sections  47  &  48  of  the  Towns  Improvement 
Clauses  Act  show  that  that  Act  is  confined  to  roads 
and  streets,  and  extends  to  nothing  else.  The  Bath- 
mines  local  Acts  are  confined  in  a  similar  way.  Ex- 
cept so  far  as  those  Acts  extend,  the  township  is  part 
of  the  county.  For  the  purpose  of  crime  and  police 
it  is  part  of  the  county.  The  recital  in  the  Act  10 
Ail  Vic.  c  253  (Load  and  personal)  shows  that  inten- 
tion of  the  Legislature.  The  district  is  made  a  town- 
ship for  purposes  of  paving,  lighting,  &c.  By  seetion 
SO  the  grand  jury  is  to  make  out  a  separate  warrant 
for  the  district,  leaving  out  the  matters  from  which  it 
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is  exempt.  The  Piers  and  Harbours  Act  was  passed 
on  the  20th  August,  1853;  on  the  25th  February, 
1854,  the  warrant  was  issued  placing  the  repair  of 
this  pier  upon  the  count y  rates.  Then  in  1862  the 
second  Rathmines  Act  was  passed.  Section  23  of 
that  Act  must  be  read  with  reference  to  the  works 
which  by  the  other  Acts  the  grand  jury  is  disabled 
from  executing  within  this  district.  If  the  section 
was  to  be  construed  literally,  the  grand  jury  could 
not  erect  a  lunatic  asylum,  or  a  bridewell,  or  a  court- 
house within  the  district;  and  those  are  works  for 
which  the  commissioners  have  no  power  to  tax  the 
district.  The  charge  for  the  county  surveyor  would 
be  payable  out  of  this  district  as  well  as  out  of  any 
other  district  of  the  county  but  for  section  26  of  the 
25  Vic  c.  25  (local  and  personal),  which  is  a  legis- 
lative declaration  to  that  effect.  Section  25  of  the 
first  Rathmines  Act  contained  a  similar  exemption. 
An  opposite  doctrine  to  that  of  the  cases  cited  on  the 
other  side  will  be  found  in  The  Central  Oas  Consu- 
mers' Company  v.  Clarke  (13  G.B.  n.  s.  838).  Upon 
the  meaning  of  the  words  "  other  works,"  which  oc- 
cur in  some  of  these  stations,  The  King  v.  Mostly 
(2  B.  k  Cr.  226);  Landman  v.  Breach  (7  B.  &  Or. 
96);  and  Kitchen  v.  Shaw  (6  Ad.  &  £11.  729),  are 
important. 

Jellett,  Q.C  replied. — The  most  that  can  be  argned 
is  that  the  district  is  chargeable  with  such  works  as 
are  chargeable  on  the  county  at  large.  This  is  a 
work  which  the  grand  jury  has  a  right  to  present 
either  on  the  county  at  large  or.  on  any  barony. 

Lftrsor,  CJ. — We  are  of  opinion  that  Rathmines 
is  not  exempt. 

O'Brien,  J. — The  question  in  this  case  is  certainly 
one  of  importance,  not  only  as  to  this,  but  as  to  simi- 
lar taxes  which  might  be  imposed  from  time  to  time. 
It  is  the  manifest  object  of  the  first  Rathmines  Act 
of  1847  to  give  the  commissioners  certain  powers, 
and  then  the  25th  section  recites  the  fact  that  under 
the  7  &  8  Vic.  c  106  the  grand  jury  of  the  county 
of  Dublin  "  at  each  presenting  term  are  authorized 
and  empowered  to  make  presentment  for  the  making 
and  maintaining  of  roads  and  bridges  within  the  said 
county,  comprising  the  district  included  in  this  Act. 
And  whereas  the  making  and  maintaining  of  such 
works  within  the  said  district  are  by  this  Act  trans- 
ferred to  the  said  commissioners,  and  the  expenses 
thereof  made  chargeable  upon  the  rates  hereby  autho- 
rized to  be  levied  by  the  said  commissioners  upon 
said  district,  be  it  enacted  that  from  aud  after  the 
passing  of  this  Act  it  shall  not  be  lawful  for  the  grand 
jury  of  the  said  county  to  make  presentment  for  the 
making  or  maintaining  of  any  road  or  bridge,  or  any 
other  work  within  the  said  district,  which  the  said 
commissioners  are  hereby  authorized  and  empowered 
to  make  or  maintain ;  and  that  in  consideration  of  the 
said  district  being  hereby  made  chargeable  with  the 
cost  of  making  and  maintaining  the  roads,  bridges, 
and  other  works  which  the  said  commissioners  are 
hereby  authorized  to. make  and  maintain  within  such 
district,  it  shall  not  be  chargeable  with  the  cost  of 
making  or  maintaining  any  other  like  works  within 
the  county  or  barony,  save  and  except  those  the  cost 
of  which  under  the  said  Act  of  the  seventh  and  eighth 
jears  of  her  Majesty's  reign  are  chargeable  upon  the 


county  at  large."  That  is,  that  the  powers  given  to 
the  commissioners  are  taken  from  the  grand  jury,  and 
in  consideration  of  what  is  referred  to,  what  is 
done?  The  district  shall  not  be  chargeable  with  the 
cost  of  making  or  maintaining  "  any  other  like  works." 
There  is  the  exemption.  Now,  the  words  "like 
works "  refer  not  only  to  the  class  of  roads  and 
bridges,  but  also  the  class  of  works  which  the  com- 
missioners are  entitled  to  make.  The  power  of  mak- 
ing roads  and  bridges  is  taken  away  from  the  grand 
jury  and  given  to  the  commissioners.  The  commis- 
sioners are  authorized  to  make  them,  to  raise  the 
funds,  and  therefore  the  Rathmines  district  is  ex- 
empted from  any  charge  for  works  such  as  they  are 
thereby  empowered  to  make.  If  this  section  stood 
alone  the  case  would  be  almost  too  clear  for  argument. 
We  should  construe  the  words  "  other  like  works  " 
as  words  ejusdem  generis,  because  the  Act  of  Parlia- 
ment shows  that  it  extends  to  works  that  the  com- 
missioners are  obliged  to  make.  Then,  going  to  the 
exception,  what  does  it  do?  Assuming  that  Mr.  Jel- 
lett  is  well  founded  in  his  argument  that  the  exemp- 
tion of  works  chargeable  on  the  county  at  large  refers 
not  to  works  that  it  was  discretionary  to  the  grand 
jury  to  throw  on  the  county  or  barony,  but  to  pre- 
sentments and  works  exclusively  chargeable  on  the 
county  at  larpe,  assuming  that,  can  that  have  the 
effect  of  extending  the  exemption  ?  Then,  is  there 
anything  in  the  subsequent  provisions?  We  now 
come  to  the  subsequent  Act  of  1862.  In  the  inter- 
val had  passed  the  Act  16  &  17  Victoria,  which  gave 
the  grand  jury  a  discretionary  power  to  charge  the 
costs  of  these  piers  on  th'e  county  at  large  or  on  the 
barony.  Well,  then  comes  the  Act  of  1862,  and  I 
was  struck  at  first  with  the  25  th  section.  It  is  al- 
most impossible  to  construe  that  section  in  its  strict 
terms;  for,  if  so,  it  would  exempt  the  Rathmines  dis- 
trict from  all  kinds  of  works  of  all  descriptions.  It 
is  impossible  to  say  it  can  be  pushed  to  that  extent. 
Are  we  violating  the  terms  of  the  Act  of  Parliament 
by  not  doing  so?  The  2nd  section  provides  in  ex- 
press terms  that  the  two  Acts  are  to  be  read  together. 
That  shows  that  we  are  to  look  to  the  whole  of  the 
two  Acts  to  construe  the  25th  section,  and  are  not  to 
constrne  it  in  a  manner  totally  inconsistent  with  the 
first  Act. 

Fitzgerald,  J — I  too  am  of  opinion  that  Rath- 
mines is  not  exempt.  For  all  general  purposes  this 
district  remains  a  part  of  the  county  at  large,  subject 
to  the  liabilities  of  the  county  at  large,  save  where  it 
is  exempted.  I  am  clearly  of  opinion  that  it  is  not 
exempt  from  its  proportion  of  the  charge  in  question, 
and  I  adopt  and  follow  the  reasons  given  by  my 
brother  O'Brien.  In  fact,  I  very  much  adopt  the 
argument  of  Mr.  Brewster. 
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(Court  of  Common  $lta». 

fEUporUd  by  J.  FWd  Joknatos,  £aq ,  Bamt«r«t-Lftv.  J 

.abnstboxg  v.  Fobtebcot. — June  2. 

Zi5«^ — Interrogatories. 

In  an  action  for  libel,  the  plaintiff  hating  applied  for 
have  to  furnish  interrogatories  to  the  defendant,  the 
Court  refused  to  allow  the  following  interrogatories 
to  be  exhibited.  1.  Whether  the  defendant  ever 
saw  or  read  the  writing  complained  of  or  ever 
corresponded,  communicated  or  conversed  with  any 
person  in  relation  to  Uf  2.  Whether  any  person 
to  the  knowledge  or  beUefof  the  defendant  ever 
read  said  writing  t  8.  Whether  the  defendant 
composed  or  soused  to  be  composed  and  transmitted 
or  delivered  said  writing  to  any  person  f  4.  Whether 
the  defendant  caused  lithographed  copies  of  said 
writing  to  be  made,  and  if  yea,  what  became  of  said 
copies  f 


Ik  this  ease,  the  pleadings  in  winch  wHI  be  found  la 
the  present  volume  of  the  Ibisb  Jurist,  p.  129,  the 
defence  having  been  sinoe  amended  pursuant  to  the 
order  of  the  Court  there  reported,  the  plaintiff  applied 
to  the  Court  for  leave  to  exhibit  to  the  defendant  the 
folio  wing  Interrogatories;— 

1.  Whether  the  defendant  ever  saw  or  read  the 
writing  oomplained  of  set  forth  in  the  writ  of  sum- 
mons and  plaint,  or  did  he  ever  correspond  or  com- 
municate or  converse  with  William  Jones  Armstrong, 
Edward  Burke  White  Yenables,  or  any  other  person 
or  persons,  and  whom,  in  relation  to  said  writing.  If 
yea,  set  forth  such  correspondence,  communications, 
and  conversations,  and  state  when  same  respectively 
took  place. 

2.  Did  any  person  or  persona,  and  whom,  (sie)  and  at 
or  about  wbat  time  or  times,  to  the  knowledge  or  be- 
lief of  the  defendant,  ever  read  or  peruse  said  writing 
or  any  copy  thereof,  or  of  any  part  thereof? 

3.  Did  the  defendant  compose  or  cause  to  be  com- 
posed said  writing,  and  did  fie  send,  or  transmit,  or 
deliver,  or  cause  to  be  sent,  transmitted,  or  delivered, 
said  writing,  or  any  copy  thereof,  by  post  or  by  hand, 
or  otherwise,  to  any  person  or  persons,  and  if  yea,  let 
the  defendant  set  forth  the  nairies  of  the  several  per- 
sons to  whom,'  and  the  times  when  said  writing  was 
sent,  transmitted  or  delivered,  or  caused  by  him  to  be 
sent,  or  transmitted,  or  delivered? 

4.  Did  the  defendant  cause  any  and  what  number 
of  lithographed  copies  of  said  writing  to  be  made,  and 
if  yea;  whom  did  he  employ  to  make  said  copies,  what 
became  of  said  copies,  and  where  aire  they  respectively 
to  the  defendant's  knowledge  or  belief?  did  the  de- 
fendant at  any  time  and  when,  send  or  cause  to  be 
sent  by  post  or  otherwise,  to  any  person  or  persons, 
and  whom,  any  and  what  number  of  lithographed  co- 
pies of  the  said  writing? 

The  following  affidavit  So  ground  the  motion  had 
been  made  by  the  plaintiff  and  his  attorney. 

John  Tew  Armstrong,  of  No.  15  Lower  Dominick- 
street,  in  the  county  of  the  city  of  Dublin,  one  of  the 
attorneys,  and  the  plaintiff  in  this  action,  and  John 
Thomas  Hinds,  of  No.  28  Westmoreland-street,  in 


the  county  of  the  city  of  Dublin,  attorney  for  the 
plaintiff  in  this  action,  severally  maketfa  oath  and  take, 
and  the  said  pkimtiff  for  himself  saith  that  he  has  been 
for  the  last  thirty  yean  and  upwards  an  attorney  and 
solicitor,  having  an  extensive  practice,  and  stiH  ia  an 
attorney  and  solicitor,  practising  in  the  city  of  Dahlia, 
and  said  plaintiff  saith  that  the  libel,  the  subject  ef 
the  present  action,  was  on  or  about  the  13th  day  of 
June,  1865,  received  by  him  through  the  Post  Oatoe 
from  the  defendant  in  the  form  of  a  letter  beating  date 
the  12th  day  of  June  aforesaid,  signed  by  the  defen- 
dant, in  the  defendant's  own  handwritiag,  and  ad- 
dressed by  him  to  plaint  h%  and  this  deponent  has  been 
informed  and  believes  that  the  defendant  caused  lithe- 
graphed  copies  of  said  letter  to  be  struck  off,  and  that 
he  sent  several  of  said  copies  to  the  mutual  friends  of 
the  plaintiff  and  the  defendant,  tome  of  whom  are  the 
plaintiff's  clients,  although  this  deponent  does  not 
know  to  whom  said  copies  were  seat,  except  so  for  as 
same  is  admitted  and  disclosed  by  die  defences  filed 
by  the  defendant;  and  the  plaintiff  saith  *hat  imme- 
diately upon  his  discovering  that  each  circular  letter 
had  been  prepared  by  the  defendant,  plaintiff;  en  the 
28th  day  of  June,  186a,  wrote  and  sent  to  the  defen- 
dant a  letter  containing  in  reference  to  the  said  Kbel 
the  following  passage — "  I  had  at  first  intended  not 
to  reply  to  it,  bet  as  I  have  reason  to  believe  that  you 
have  had  lithographed  copies  of  it  sent  amongst  our 
mutual  friends  and  my  clients,  it  is  absolutely  neces- 
sary that  I  should  reply  to  U.      I  must  also  request 
you  to  furnish  me  with  names  of  the  several  persons 
to  whom  yon  sent  copies  of  your  letter,  that  I  may 
also  furnish  them  with  my  reply  to  you.9'    That  by 
letter  bearing  date  the  3rd  day  of  October,  1865,  re- 
ceived in  due  course  by  plaintiff  from  defendant,  de- 
fondant  states  as  follows:— a  I  have  but  to  add  hi 
conclusion  that  I  have  not  sent  copy  of  my  letter  of 
the  12th  uk.  to  any  of  your  clients,9'  and  plaiatiff  fur- 
ther saith  that  by  a  letter  written  and  sent  by  him  to 
the  plaintiff  on  the  5th  day  of  July,  1865,  the  plain- 
tiff stated  in  reference  to  said  libel  as  follows:— 
"  Your  answer  to  that  is,  that  you  did  not  send  copy 
of  your  letter  of  the  12th  ultimo  to  any  of  my  cHenta, 
I  have  now  to  request  you  to  inform  me  to  whom  you 
sent  copies  of  your  letter."    And  plaintiff  saith  that 
defendant  gate  no  reply  whatever  to  said  last  fetter, 
and  saith  that  the  said  defendant  and  plaintiff  are  near 
relations,  and  the  relations,  friends  and  acquaintances 
of  both  parties  are  mutual  and  intimate  friends  and 
acquaintances,  and  deponent  verily  believes  that  the  de- 
fendant had  the  said  lithographed  or  circular  letter  com- 
posed and  prepared  with  a  'view  to  circulating  same 
among  the  mends,  acquaintances,  cnents,  and  others  of 
the  said  plaintiff;  and  plaintiff  says  hehelieves  that  such 
circular  letter was  in  fact  circulated  by  the  defendant 
amongst  the  persona  aforesaid}  and  plaintiff  saith  that  it 
is  material  and  necessary  for  enabling  him  to  have  a 
fair  trial  in  this  action  that  he  should  obtain  she  disco- 
very sought  by  the  interrogatories  herein,  and  that  ft 
fa  not  and  will  not  be  In  the  power  of  the  plaintiff  to 
procure  such 'information  unless  through  the  aid  of 
bterrogatories  as  proposed  by  plaintiff \  and  the  said 
John  Thomas  Binds  for  himself  sajth  that  he  has  been 
advised,  and  he  believes  H  to  be  true,  that  it  is  mate- 
rial that  the  plain**;  ft*  a  fair  trial  of  this  action, 
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should  be  furnished  with  the  information  aforesaid, 
and  the  said  plaintiff  and  the  said  Joun  Thomas  Hinds 
jointly  make  oath  and  say  that  the  said  plaintiff  will 
derive  material  benefit  in  this  canse  from  toe  discovery 
which  he  seeks  by  the  interrogatories  which  he  re- 
quires to  be  delivered  in  this  canse,  and  that  we  be- 
lieve the  plaintiff  has  a  good  cause  of  action  upon  the 
merits  in  the  present  canse. 

Heron,  Q.C.  (with  him  Macmahon)  in  support  of 
the  application,  cited  Donohoe  v.  Thompson  (10  jr. 
Jar.  N.  S.) 

Dowse,  Q.C,  and  Tandy,  contra — This  is  a  differ- 
ent case  from  Donohoe  v.  Thompson.  The  interroga- 
tories sought  to  be  exhibited  here  are  fishing  interro* 
riea.  They  are  too  vague.  They  would  tend  to 
criminate  the  defendant.  "  The  plaintiff  cannot  new 
assign,  becanse  he  has  taken  issue  on  these  publica- 
tions. There  is  no  demurrer  here.  Notice  of  trial 
has  been  served — Tupling  v.  Ward  (6  H.  &  N.); 
Sterne  v.  Sevastopol*)  (14  G.  B.  n.  s.  737);  Keaney 
t.  Tottenham  (unreported);  Baker  v.  Lane  (3  ft.  & 
0.544);  Hawkins  v.  Carr  (14  W.  R.  148)  High 
t.  BuUerfield  (5  B.  &  Smith);  Bobson  v.  Craw- 
ley  (2  H.  &  N.  766);  M'Mahon  v.  Ellis. 

Macmahon  in  reply.— [Monahan,  C.  J. — How  do 
jou  distinguish  this  case  from  those  English  cases?] 
BartieU  v.  Lewis  (12  C.  B.  n.  s.  249)  decides  that 
whatever  question  may  be  put  to  a  witness,  though  he 
may  refose  to  answer  it,  may  be  exhibited  as  an  in- 
terrogatory, though  the  party  may  refuse  to  answer  it. 
No  case  goes  so  far  as  Donohoe  v.  Thompson,  [Mon- 
<xhan,  C.  J. — The  action  there  was  not  brought  for 
any  personal  act  of  the  party;  it  was  for  false  impri- 
sonment. Keoghy  J. — Does  not  this  appear  to  be  a 
very  different  sort  of  action,  an  action  of  libel?  Ton, 
knowing  of  no  other  publication,  are  to  search  the  de- 
fendant's conscience  as  to  his  private  transactions.] 
The  plaintiff  swears  he  believes  the  defendant  did  pub- 
fish  the  libel.  [Xeo^A,  V.— No  more  was  done  in 
Donohoe  v.  Thompson  than  was  done  in  Sterne  v. 
Sevastopol).  The  jurisdiction  of  the  Court  was  ad- 
mitted.] The  marginal  note  in  Macmahon  v.  Ellis  is 
not  correct. 

Cur.  adv.  vult. 

June  5.— The  Court  refused  to  allow  the  interro- 
gatories, to  be  exhibited. 


[Coram  Monahan,  C.  J.,  Keogh,   J.,  and 
O'Haqan,  J.] 

Lives  v.  Cohngeb — June  5,  6. 

Fraudulent  conveyances— 10  Chas.  I.  (Zr.)w*5Vc*9- 

C.  who  held  a  farm  of  lands  under  D.  his  landlord 
hf&nq  in  arrear  for  a  half  year's  rem\  D.  with  this 
knowledge  that  a  judgment  had  been  obtained 
against  C.  by  a  creditor  accepted  fom  C.  a  9urrcn~ 
derof  the  farm  '  Held—  That  2>.  was  hoiliffle 
to  penalties  under  10  Chas.  J.  (It.)  sess.  %cap.  S. 

Thx  first  count  of  the  summons  and  plaint  complained 


that  up  to  and  for  a  long  time,  previous  to  the  7th  of 
April*  1965,  one  Matthew  Paly,  then  of  ffippagh,  in 
the  county  of  Cork,  jpas  possessed  pf  pr  entitled  fp 
and  interested  in  as  Ua^  under  a  lease  thereof  in 
certaip  lands,  tenements,  and  hereditaments,  to  wit, 
the  law}*  of  Kippagb,  in  the  couaty  of  Code,  of  great 
value,,  to  wit,  of  the  yearly  value  of  five  huadred 
pounds;  and  the  plaiptiffs  averred  that  the  said  Mat- 
thew Daly  being  so  possessed  of,  entitled  to,  and  in- 
terested as  aforesaid  in  the  said  lands,  tenements, 
and  hereditaments,  became  and  was  indebted  to  the 
plaintiffs  in  a  large  sum  of  money,  to  wit,  the  sum  of 
sixty-nine  pounds  eight  shillings  and  sixpence,  being 
the  amount  of  a  judgment  theretofore  recovered  by  tie 
plaintiff  against  the  said  Matthew  Daly.  Nevertheless 
the  plaintiff  averred,  that  the  said  debt  being  still  un- 
paid, and  the  defendant,  well  knowing  the  premises, 
collusively  and  in  contravention  and  in  violation  of 
the  statute  in  such  case  made  and  provided,  and  to 
the  end,  intent,  and  purpose  to  delay,  hinder  or  de- 
fraud the  plaintiff*,  then  being  such  creditors  of  the 
said  judgment  debts,  was  party  to  a  fraudulent  con- 
veyance of  the  said  estate  and  interest  in  the  said 
lands,  tepements,  and  hereditaments  from  the  said 
Matthew  Daly  to  the  said  defendant  by  a  deed  in  the 
nature  of  a  surrender  of  said  lease  or  assignment  of 
said  lands,  tenements,  and  hereditaments,  dnly  exe- 
cuted under  the  hand  and  seal  of  said  Matthew  Daly, 
and  which  deed  bears  date  on  or  about  the  7th  day 
of  April,  1865.  And  the  plaintiffs  averred  that  af- 
terwards and  without  the  plaintiffs  having  been  paid 
their  said  full  debt,  the  defendant  did  fittingly  and 
willingly  put  in  ure,  maintain,  and  justify  said  deej 
and  conveyance  to  the  intent  before  stated,  as  true, 
simple,  and  made  bona  fide,  and  upon  good  conside- 
ration, contrary  to  said  statute;  end  the  pkiatUSi 
averred  that  they  were  the-  parties  aggrieved  thereby* 
whereby  an  action  had  acorued  to  the  plaintiff*  to  de- 
mand and  have  for  her.  Majesty  the  Queen,  and  for 
themselves  of  and  from  the  defendant,  being  a  party 
to  said  deed  and  conveyance,  one  year's  value  of  the 
said  lessee's  estate  and  interest  in  the  said  lands, 
amounting  to  the  sum  of  £500,  one  moiety  thereof  to 
be  for  her  said  Majesty,  and  the  other  moiety  for  the 
plaintiffs. 

The  second  count,  to  save  prolixity,  prayed  that  the 
entire  of  the  first  count  might  be  read  as  if  incorpo- 
rated in  and  forming  part  of  it,  save  and  except  the 
words  4|<8d  wittingly  and  willingly  put  in  ure,  main- 
tain, defend,  and  justify  the  said  deed  and  convey- 
ance to  the  intent  before  stated,  as  true,  simple,  and 
made  bona  fide  and  upon  good  consideration ;"  and 
that  w  Ken  of  said  words  might  be  read  the  words 
"  did  alien  or  assign  the  said  lands,  tenements,  and 
hereditaments,  or  a  part  thereof." 

The  defendant  pleaded  to  each  count  of  the  sum- 
mons and  plaint— 1 .  That  the  defendant  was  not  col- 
lusively, or  m  contravention  or  violation  of  the  statute 
hi  that  behalf,  or  to  the  end,  interest,  or  purpose  iu 
the  said  counts  respectively  mentioned,  party  to  the 
conveyance  therein  aWo  respectively  mentioned;  nor 
waa  tip  said  cpn^ejanee  £rffltfnlent,  nor  had  the  de- 
fendant afljoh  taawjfltev  t|  in  the  said  counts  respec- 
tive^ i*  allege^  2.  That , the  dafrift  ^ere  **t  at 
the  time  of  the  commensement  of  this  action  the  par- 
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ties  aggrieved  within  the  meaning  of  this  statute  10 
Chas.  I.  sess.  2,  cap.  3. 

The  following  were  the  issues: — 1.  Whether  the 
first  defence  is  true  in  substance  and  fact?  2.  Whe- 
ther the  plaintiffs  were  at  the  time  of  the  commence- 
ment of  this  action  the  parties  aggrieved  within  the 
meaning  of  the  statute  as  alleged?  The  case  was 
tried  before  O'Hagan,  J.  at  the  Spring  Assizes  for  the 
city  o:  Cork.  The  action  was  brought  to  recover  pe- 
nalties under  the  provisions ,  of  10  Charles  L  sess.  2, 
cap.  3 ;  and  the  main  question  to  be  tried  was — whe- 
ther or  not  a  deed  of  assignment  on  surrender  of  a 
lease  of  a  farm  of  lands  in  the  county  of  Cork  called 
Kippagh,  executed  by  one  Matthew  Daly  in  favour  of 
the  defendant,  and  dated  7th  April,  1865,  was  or  was 
not  accepted  by  defendant  in  contravention  of  that 
statute.  At  the  trial  the  defeudant  produced  on  sub- 
poena a  lease  of  the  lands  dated  4th  May,  1859*  made 
by  one  James  Moore  to  the  said  Matthew  Daly,  which 
was  an  ordinary  farm  lease  of  seventy-five  acres,  at 
£65  per  annnm,  for  a  term  of  lives  still  in  being.  It 
was  admitted  that  Daly  held  this  farm  under  that 
lease  till  the  date  of  the  assignment.  The  defendant 
then  produced  the  assignment  of  7th  April,  1865, 
which  appeared  to  have  been  prepared  by  the  defen- 
dant himself,  who  was  an  attorney  and  solicitor.  The 
plaintiff,  John  Lynch,  proved  that  ho  was  the  husband 
of  the  co-plaintiff,  and  that  in  March,  1 864,  the  co-  ' 
plaintiff  had  recovered  a  verdict  against  the  said  Mat- ' 
thew  Daly  at  the  Cork  Spring  Assizes.  An  attested  j 
copy  of  the  judgment,  which  bore  date  24th  March, 
1865,  was  produced,  the  amount  being  £69  8s.  6d. 
The  plaintiff  proved  that  Daly  was  then  in  possession 
of  the  form  of  Kippagh,  and  that  it  was  then  well 
stocked;  that  immediately  afterwards  Daly  sold  off 
all  his  stock  and  left  the  farm,  and  that  the  plaintiffs 
were  never  afterwards  able  to  realize  the  amount  of 
their  verdict.  The  defendant's  agent  proved  the  fol- 
lowing correspondence  between  himself  and  the  de- 
fendant in  relation  to  Daly's  farm : — 

Millstreet,  March  26th,  1865. 
Win,  B.  Copinger,  Esq.,  Cork. 

Dear  Sir, — I  have  been  speaking  to  your  tenant, 
Mat.  Daly;  he  is  in  great  trouble  of  mind.  He  has 
removed  all  the  cattle  off  the  lands,  and  feels  you 
have  a  right  to  distrain  all  property  left  behind  in  or- 
der to  save  yon  in  the  rent.  He  is  determined,  with 
your  assistance,  to  manage  so  that  they  shall  not 
benefit  by  bis  farm  by  trying  to  dispose  of  his  inte- 
rest in  it.  He  is  of  opinion  that  the  only  way  he 
can  do  so  Is  to  surrender  the  lease  and  give  you  pos- 
session; then  to  procure  you  a  tenant  of  undoubted 
solvency  who  will  pay  the  amount  due  on  the  farm  at 
present,  you  giving  a  fresh  term.  Can  this  land  be 
really  sold,  it  being  held  for  lives  and  not  for  years. 
For  your  own  sake  it  behoves  you  to  be  active  in  this 
matter,  as  poor  Daly  does  not — as  I  can  clearly  see 
-—want  to  keep  your  land,  or  have  you  at  a  loss.  It 
would  be  a  great  calamity  if  this  Lynch  could  by  any 
chance  get  into  the  farm.     Yours  truly, 

Jeremiah  Heoabtt. 

Offices,  54  South  Mall,  Cork, 
27th  March,  1865. 
Dear  Sir, — I  am  in  receipt  of  yours  of  yesterday. 


My  anxious  wish  would  be  to  assist  Daly  in  every 
way  in  my  power,  but  he  must  not  expect  me  to  do 
any  act  that  would  compromise  me  as  a  gentleman,  or 
place  me  in  the  power  of  those  Lynches;  and  if  I 
were  now  to  take  a  surrender  of  his  farm  and  re-let  it 
to  his  nominee,  it  would  be  a  moral  fraud;  for  much 
as  I  deplore  Daly's  present  position,  he  mast  not 
expect  me  to  do  what  is  wrong.  I  will  not  distrain 
his  goods  now  on  the  farm,  for  rent  only  due  upon  Sa- 
turday; what  would  the  world  say  to  me  if  I  did  such  ' 
an  act?  If  Daly  finds  that  he  cannot  hold  on  hit 
farm,  and  is  willing  to  surrender  it  to  me  absolutely 
and  without  any  contingent  promise  or  arrangement, 
I'll  take  up  the  farm  and  forgive  him  the  rent  now 
due ;  and  I  think  that  if  he  means  to  act  fairly  and 
justly  towards  me,  he  ought  to  do  this.  I  would 
most  willingly  assist  him  if  I  could,  but  yon  most 
upon  a  moment's  reflection  see  how  improvident  it 
wonld  be  for  me  to  place  myself  in  the  power  of  these 
Lynches.  If  Daly  is  prepared  to  give  an  absolute 
surrender  of  the  farm  with  a  virtual  possession,  I'll 
send  down  to  you  a  surrender  for  him  to  execnte. 
Yours, 

W.  R.  Copinger. 

The  witness  also  proved  the  contents  of  a  memo- 
randum from  himself  to  the  defendant,  led  at  the  de- 
fendant's office  in  Cork  on  April  1st,  1865,  to  the 
effect  that  Daly  was  about  to  abandon  the  farm,  and 
urging  the  defendant  to  accept  a  surrender  from  him. 
In  reply  to  this  the  defendant  on  receipt  of  it  wrote 
the  following: — 

Offices,  54  South  Mall,  Cork, 
1st  April,  1865. 

My  dear  Sir, — I  am  in  receipt  of  yours  of  yester- 
day. I  regret  I  did  not  see  yon,  but  was  so  moch 
engaged  :n  Court  that  I  could  not  leave  for  a  moment. 
With  respect  to  Daly's  farm,  I  am  resolved  to  do  no 
act  for  which  anyone  can  attach  blame  to  me,  I 
would  feel  myself  fully  justified  in  taking  a  surrender 
of  Daly's  farm  and  forgive  him  the  present  rent,  bat 
if  1  was  to  pay  him  a  penny  it  would  be  said  I  acted 
improperly,  and  no  matter  what  the  loss  will  be  I'll 
not  have  that  said  of  me.  If  Daly  gives  me  an  ab- 
solute unequivocal  surrender  of  the  farm  I  will  accept 
of  it ;  and  should  I  hereafter  receive  any  fine  for  it,  I 
will  of  my  own  accord  make  him  a  present  of  any 
sum  I  receive  over  the  half  year's  rent,  or  over  what 
will  recoup  me.  Beyond  that  I  cannot  and  will  not 
go.  I  am  sorry  indeed  that  he  is  obliged  to  leave  the 
land,  for  I  always  heard,  and  particularly  from  your- 
self, that  he  was  a  very  honest  man ;  but  I  am  sore 
he  wont  think  worse  of  me  by  not  compromising  my- 
self in  the  transaction. 

Offices,  54  South  Mall,  Cork, 
3rd  April,  1865. 
My  dear  Sir,— I  am  afraid  this  Kippagh  is  turning 
out  an  unfortunate  business  with  me.  If  this  unfor- 
tunate Daly  cannot  get  anything  for  his  farm  I  think 
he  is  acting  prudently  to  surrender  it  I'll  make  him 
no  promise  directly  or  indirectly,  but  if  he  surrenders 
the  farm  to  me  absolutely,  I'll  forgive  him  the  rent  he 
owes  me;  but  privately  I  tell  you  that  if  I  manage  to 
let  the  farm,  and  receive  a  fine  for  it,  I'll  give  him  of 
my  own  accord  any  sum  over  the  March  rent  now 
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•doe;  bat  this  you  are  not  to  tell  him,  for  I  hold  oat 
no  inducement  to  him  to  obtain  a  surrender  the  lands* 
What  I  am  now  doing  is  legal  and  proper,  and  ont  of 
that  coarse  I'll  not  travel.  I  send  herewith  a  deed 
of  surrender  and  memorial  for  execution  by  Daly  if 
he  is  still  of  the  same  mind  to  surrender  his  farm, 
bat  I'll  not  accept  a  partial  surrender.  It  must  be  an 
nneqai vocal  surrender  with  an  absolute  possession.  In 
requiring  this  it  is  not  with  any  feeling  of  distrust  for 
the  man  I  require  it;  but  if  I  was  to  take  from  him 
a  deed  of  surrender  and  allow  him  to  remain  in  pos- 
session, I  might  by-and-by  be  wrongfully  charged 
with  accepting  a  mere  fictitious  surrender  of  the  farm; 
and  as  I  conveyed  to  you  before,  Til  not  put  myself 
in  the  power  of  anyone  whatever;  I  must  be  above 
board  and  straight.  If  the  man  is  prepared  to  give 
op  the  farm,  then  let  him  execute  the  deed  and  memo- 
rial in  the  presence  of  two  witnesses;  and  I  shall  ask 
yon  kindly  to  be  one  of  them,  and  get  Daly  to  read 
the  documents  first;  and  when  he  gives  np  the  posses- 
sion you  will  please  put  a  man  in  care  of  the  farm.  If 
there  are  any  labourers9  houses  on  the  farm,  get  the 
possession  of  them  also,  and  put  them  back  as  care- 
takers.    Yonrs  ever, 

W.  B.  Cofingbb. 

The  defendant's  counsel  called  upon  the  judge  to 
nonsuit  the  plaintiffs,  but  after  some  discussion  with- 
drew his  application  and  went  into  evidence.  The 
defendant  was  examined  and  deposed  that  he  had  no 
fraudulent  intention  in  taking  the  assignment,  or  any 
other  intention,  but  to  get  his  land  when  he  could  not 
get  his  rent,  which  was  in  arrear  for  six  months. 
Upon  cross-examination  he  deposed  that  he  knew  of 
the  verdict  against  Daly;  that  he  refused  to  set  the 
lands  after  the  surrender  to  Daly's  father  for  fear  he 
might  be  supposed  to  be  acting  in  collusion  with  Daly; 
that  he  afterwards  set  them  to  one  O'Reardan  at  a 
rent  of  £70,  and  received  a  fine  of  £40,  and  gave 
£10  to  Daly.  At  the  dose  of  the  defendant's  case 
the  plaintiffs'  counsel  called  on  the  learned  judge  to 
direct  a  verdict  for  the  plaintiffs  as  the  defendant's  in- 
tention was  of  no  consequence  in  the  matter,  which 
lie  refused  to  do,  and  charged  the  jury,  calling  their 
attention  to  the  terms  of  the  statute,  and  telling  them 
that  the  defendant  would  be  liable  to  the  penalties, 
civil  and  criminal,  imposed  by  the  11th  section  if  the 
impeached  instrument  had  been  executed  with  any  of 
the  intents  and  purposes  specified  in  the  10th  section; 
and  that  if  ft  had  not  been  executed  and  accepted 
with  any  of  those  intents  or  purposes  they  should  find 
against  the  plaintiff.  That  it  was  material  to  them 
to  consider  whether  the  defendant's  object  was  to  de- 
feat the  execution,  or  to  serve  himself  by  taking  a 
surrender  bona  fide  upon  a  release  of  the  rent  in  ar- 
rear from  a  defaulting  tenant;  and  that  if  he  had  the 
latter  object  and  took  the  surrender  from  the  tenant 
bona  fide*  making  it  for  such  a  consideration,  he  was 
not  liable  to  penalties  under  the  statute.  The  plain- 
tiff's counsel  called  on  the  learned  judge  to  tell  the 
jury  that  if  the  defendant  had  notice  of  the  intended 
fraud  of  the  tenant,  and,  having  'such  notice,  drew 
and  accepted  the  surrender — even  for  his  own  benefit 
—they  should  find  for  the  plaintiff,  which  he  refused 
to  do.    The  jury  found  for  the  defendant    In  the 


Easter  term  following  the  plaintiff's  counsel  obtained 
an  order  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  against  evidence  and  the  weight  of  evidence, 
and  on  the  ground  of  misdirection  by  the  learned 
judge,  against  which 

Clarke,  Q.C.  (with  him  Jellett,  Q.O.,  m&W.M.  John- 
son) showed  cause — If  a  man  who  is  in  debt  and  has  a 
judgment  entered  against  him,  and  expects  an  execution 
to  come  down  upon  him,  sells  his  property  bona  fide 
to  me,  and  I  buy  it  bona  fide*  and  I  am  quite  aware 
that  this  is  done  for  the  purpose  of  avoiding  payment 
of  a  debt,  that  act  is  protected.  Wood  v.  Dixie  (7 
Q.  B.  892)  is  now  considered  a  leading  case.— Riches 
v.  Evans  (9  G.  &  P.  640);  Clarke  v.  Wright  (6  H. 
&  N.  849);  Hall  v.  Omnibus  Saloon  Co.  (4  Drury, 
492);  DarviU  v.  Terry  (6  fl.  &  N.  807).  The  whole 
question  is — was  the  sale  intended  to  be  bona  fide  t 

Heron*  Q.C.,  and  Keogh  in  support  of  the  order.— 
There  were  two  English  Acts  passed  in  the  reign  of 
Elisabeth,  both  of  which  .are  included  in  the  one  Irish 
Act  of  Charles  I.  Deeds  purely  voluntary  are  void 
as  against  subsequent  purchasers,  and  notice  in  that 
case  is  immaterial — Doe  v.  Manning  (9  East.  59) 
followed  in  Gardiner  v.  Gardiner  (12  Ir.  C.  L.  B. 
565).  A  deed  is  fraudulent  if  intended  to  defeat 
creditors,  and  if  the  assignee  is  cognisant  of  that  in- 
tention. In  the  one  statute  there  are  the  words — 
"  not  having  notice  of  such  fraud,"  Ac.,  but  in  the 
statute  which  refers  to  purchasers  these  words  are 
omitted.  The  other  parts  are  the  same.  So  the  3rd 
section  in  the  Irish  Act  which  has  the  saving  clause 
as  regards  purchasers  has  no  words  about  notice;  and 
that  is  the  distinction  between  that  section  and  the  four- 
teenth, the  one  respecting  creditors.  So  3  &  4  Wm.  4, 
c  27,  a.  26.  All  these  statutes  are  only  declaratory 
of  the  common  law.  Section  1 1  of  the  statute  of 
Cuarles  L  is  the  section  which  gives  this  action ;  sec- 
tion 10  avoids  the  conveyance.  The  same  state  of 
facts  gives  the  action  against  both  grantor  and  gran- 
tee. Bona  fides  means  the  intention  really  to  pass  the 
estate.  'There  are  the  three  elements  necessary  to 
validate  the  assignment,  good  consideration,  bona  fides, 
and  the  absence  of  notice;  that  runs  down  throngh  all 
the  legislation.  In  the  cases  cited  on  the  other  side 
the  party  had  no  notice  of  the  fraud.  Wood  v.  Dixie 
is  law.  [Monahan*  C.J. — The  language  of  that  14th 
section  is  very  general.]  The  two  English  Acts  are  put 
into  one.  The  second  Act,  13  Eliz.  c.  5,  begins  at  s.  10 
of  the  Irish  Act.  A  creditor  has  a  greater  protection 
than  a  purchaser.— Holt  v.  Kelly  (13  Ir.  L.  R.  33; 
1  Ir.  Jur.  118);  Butcher  v.  Harrison  (4  B.  &  Ad. 
129);  Cresswell  v.  Coatee  (3  Dyer,  351  b)\  Allen  v. 
Stear  (Cro.  Eliz.  645).  [Keogh*  J. — Your  argument 
would  apply  equally  to  Wood  v.  Dixie.]  Wood  v. 
Dixie  decides  that  a  mere  intention  to  defeat  creditors 
will  not  invalidate  the  deed.  If  this  surrender  had 
been  sent  by  post  it  would  havo  been  good.  The 
cases  before  Wood  v.  Dixie  decided  that  a  mere  in- 
tention to  defeat  creditors  was  suntcient  to  invalidate 
the  deed.  [Keogh>  J. — The  fallacy  that  seems  to 
pervade  your  argument  is  this,— that  an  intention  to 
defeat  creditors  is  fraud] — Stevenson  ▼.  Newnham  (13 
O.B.  285).  If  the  intention  were  to  put  the  property 
of  a  party  in  a  course  of  distribution  amongst  his  cre- 
ditors it  would  not  be  fraudulent:  but  it  would  if,  at 
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here,  ft  was  not  with  a  view  of  distribution  (for  there 
were  no  other  creditor*),  bnt  to  deprive  the  plaintiff 
of  the  result  of  the  verdict  the  law  gave  him.  [Keogh, 
J. — That  has  been  held  not  to  be  fraud.] 

Jellett,  Q.C.  was  not  called  on. 

MoNAHAtf,  C.J. — That  an  assignment  for  the  pur- 
pose of  defeating  the  creditor,  though  bona  fide,  might 
be  within  the  mischief  of  the  statute,  was  thought  for 
a  considerable  time,  bat  Wood  v.  Dixit,  established  a 
contrary  doctrine.  Wood  v.  Dixie  decided  that  if 
made  with  the  intent  to  defeat  creditors,  still,  if  bona 
fid*  and  not  a  mere  pretence,  such  an  assignment  is 
not  void  within  the  statute.  The  jury  have  found 
here  that  Mr.  Copinger*s  object  was  to  get  payment 
of  his  debt  and  to  get  op  his  land.  I  do  not  see  that 
even  that  question  need  have  been  left  to  them. 

O'Hag&k,  J. — Upon  the  authorities  I  think  I  pnt 
the  case  too  strongly  fbr  the  plaintiff,  for  I  asked  the 
jury  what  were  the  defendant's*  motives.  My  charge, 
if  erroneous;  was  so  rather  against  Mr.  Copinger 
that  otherwise. 

KeoGh,  J.  eoncurred. 

Rule  discharged* 


Court  of  ©xc!)tqun\ 

Reported  by  William  A.  Sargent,  fcsq.,  Bftrrtster-tt-Law. 

[Before  the  full  Court.] 

DftOtJGHt  V.   DROUQHT.-l-JttTK  1. 

Demvrrer— Estoppel — RevitaU  in  a  deed. 

A  recital  in  a  deed  of  the  absence  of  incumbrances  on 
an  estate,  is  of  the  vendor  only,  and  does  not  hind 
the  vendee. 

fne  summons  and  plaint  was  as  rnlWwsr—Vtetoria; 
ic Frederick  Drought,  the  defendant,  is  sum- 
moned to  answer  the  complaint  of  Robert  Seymour 
Drought,  the  plaintiff,  who  complains  that  by  inden- 
ture bearing  date  the  30th  day  of  August,  1854, 
Jnade  between  the  said  defendant  of  the  first  part,  Isa- 
bella Drought  of  the  second  part;  and  Jane  Drought 
bf  the  third  part,  defendant,  for  the  consideration 
therein  mentioned,  granted,  bargained,  sold;  aliened, 
assigned,  released,  and  confirmed  to  the  said  Jane 
brought,  her  heirs  and  assigns,  the  lands,  heredita- 
ments, and  premises  descHbed  in  the  said  indenture, 
to  hold  the  sime  uiito  the  &*id  Jane  Drought,  her 
heirs  and  assign?;  for  the  term  m  the  said  Indenture 
mentioned;  which  term  is  still  subsisting,  subject  never- 
theless to  the  payment  of  two-sixth  parts  of  this  yearly 
rent  and  fines  for  renewal  by  the  brigihal  lease  of  24th 
October;  1094,  in  said  indenture  tnfentioned,  restirVtf 
ind  made  payable  lh  respect  Of  the  jirethises  btthve^od 
by  bid  Indenture,  And  also  subject  tb  a  certain  6ttb» 
grant  or  sab-release  of  the  3rd  clay  of  September, 
If  &5,  in  Said  tridehtntfe  alio  mentioned.  And  tie 
laid  Frederick  Brotifcht  ,dtd  by  the  said  indenture 
iotenant  fbr  himself  and  his  heirs  with1  the  skid  Jane 


Drought*  h^r  heirs  and  assigns,  it  manner  following 
that  is  to  say,  that  am  %nd  etoeft  tie  payment  of 
the  Said  yearly  rent  and  fines  fbr  renewal  and  the  said 
sub-grant  or  snb  fefoate,  the  said  lands,  heredita- 
ments, and  premises  thereidbefbie  granted,  sold,  and 
rdeteed  weie  not,  nor  was  any  of  them,  subject  or 
liable  to  any  former  or  other  gift,  grant,  release,  or 
assignment,  or  any  judgment,  recognisance,  or  ia- 
cumbrance  of  any  nature  or  kind  whatsoever;  and  the 
said  Jane  Drought,  by  indenture  bearing  date  the 
28th  day  of  March,  1859,  granted,  bargained,  sold, 
assigned,  released,  and  confirmed  to  the  said  plaintiff, 
his  heirs  and  assigns,  the  said  lands,  hereditaments, 
and  premises  in  the  said  first-mentioned  hdeatai* 
mentioned,  and  all  the  estate  and  interest  of  the  said 
Jane  Drought  therein  subject  as  aforesaid,  and  plain- 
tiff entered  into  said  lands  and  premises,  and  became 
and  was,  and  continually  hath  been,  and  now  is,  pos- 
sessed thereof,  and  seised  of  and  entitled  to  *M  such 
estate  and  interest  in  the  same  as  the  slid  Jaw 
thought  had;  and  although,  after  the  making  of  the 
said  first- mentioned  indenture,  and  previous  to  the 
mating  of  the  said  last-mentioned  Indenture;  the  said 
Jane  Drought,  and  since  the  making  of  the  last-nien- 
tioned  indenture  plaintiff  respectively,  did  all  things 
necessary  to  be  done  on  their  behalf  respectively,  or  to 
be  done  or  performed  by  them  respectively  according 
to  the  tenor  and  effect,  true  intent  and  meaning,  of 
the  said  first- mentioned  indenture;  yet  the  said  lands, 
heriditamerlts,  and  premises  were,  at  the  time  of  the 
tanking  of  the  said  first-mentioned  indenture)  and 
from  thence  continually  hitherto,  and  during  the  con- 
tinuance of  the  said  term  have  been,  and  still  are,  sub- 
ject and  Kabie  to  another  and  former  Incumbrance; 
Other  than  and  different  from  the  said  yearly  rent  and 
fines  for  renewal',  and  the  said  sub-grant  or  sub-re- 
lease, namely — to  a  certain  annual  rent  charge  of 
£10  bf  the  late  Irish  currency,  which  is  equivalent  to 
£9  4s.  Y£d.  of  the  present  currency,  charged  npen 
the  Said  lanth  and  payable  thereout  to  one  Anne 
Clancy,  otherwise  Drought,  by  reason  of  all  which 
matters  aforesaid  the  said  lands  and  premises  are  of 
much  less  value,  to  wU,  less  by  the  sum  of  £300  to 
plaintiff,  than  they  otherwise  would  be,  and  he  hath 
not  been  able  to  sell,  and  hath  been  prevented  from 
selling  the  same  for  so  large  a  price,  or  so  adran- 
tageoasly  as  he  otherwise  might   have  done;  and 
plaintiff  has  not  only  been  Compelled  to  pay,  and  bis 
paid  divers  large  sums  of  money,  amounting  in  the 
whole  to  a  large 'sum  of  money,  to  witj  the  sirm  of 
£1 19  10s.  5d.  on  foot  of  the  said  yearly  rent  charge, 
but  hath  also  befen  obliged  to  pay,  and  has  i>aid,  the 
costs  and  charges  sustained  by  the  said  Anne  Clancy, 
otherwise  brought,  in  prosecuting  a  certain  suit  ia 
Equity;  for  the  recovery  thereof,  which  amounted  te 
a  large  fcttm  of  money,  to  wit,  the  sum  of  £10.   And 
so  defendant,  although  often  requested  so  to  do,  hath 
not  kept  the  said  covenants,  so  by  him  made  as  afore- 
said, but  hath  broken  the  same ;  and  to  keep  the 
same  wKh  pluirilifr,  hath  hitherto  wholly  neglected 
and  refuted,  and  still  doth  neglect  and  refuse,  to  the 
damage  of  plaintiff  of  £300. 

Defence: — The  said  Frederic*  Drought  appears 
and  fates-defence  to  the  action  of  the  said  Robert 
Seymour  Drohght,  plaintiff,  and  says  that  he,  the  said 
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-defendant,  never  executed  the  alleged  deed,  alleged  to 
bear  date  the  30th  day  of  August,  1854,  in  the  aum- 
mons  and  plaint  mentioned.  And  for  a  farther  de- 
fence to  the  said  alleged  cause  of  action,  in  plaint 
mentioned,  defendant  says,  admitting  for  the  purposes 
of  this  defence  the  making  of  the  said  indenture  of  30th 
August,  1854,  that  the  said  lands,  heriditaments, 
and  premises  in  said  indenture  mentioned,  were  not 
nor  was  any  part  of  them,  at  the  time  of  the  making 
of  the  said  indenture,  nor  at  any  time  since,  nor  are 
they  now  subject  or  liable  to  the  other  and  former  in- 
cumbrance, or  to  any  part  of  same,  in  said  indenture 
stated,  namely — to  the  annual  rent-charge  of  £10  of 
the  late  Irish  currency,  in  the  said.summons  and  plaint 
mentioned,  and  alleged  therein  to  be  payable  to  one 
Anne  Clancy,  otherwise  Drought.  And  for  a  further 
defence  to  the  said  alleged  cause  of  action  in  plaint 
mentioned:  defendant  says,  admitting  for  the  purposes 
of  this  defence  the  making  of  the  said  indenture  of 
the  30th  day  of  August,  1854,  that  plaintiff  ought 
not  to  be  permitted  to  say  that  the  lands,  heridita- 
ments, and  premises,  in  said  indenture  mentionod, 
were,  at  the  time  of  the  making  of  the  said  indenture, 
and  from  thence  continually  hitherto,  have  been  and 
■till  are  subject  and  liable  to  the  annual  rent-charge 
of  £  10  of  the  late  Irish  currency,  agreed  to  be  charged 
on  said  lands,  and  payable  thereout  to  one  Anne 
Clancy,  otherwise  Drought;  because  defendant  says 
that  heretofore  and  before  the  execution  of  the  deeds 
or  either  of  them,  in  the  plaint  mentioned,  and  which 
said  deeds  are  deeds  by  indenture,  one  Frederick 
Drought  being  seised  in  fee  of  the  lands  in  said  in- 
denture described,  did,  by  his  will  bearing  date  22nd 
September,  1802,  devise  all  his  interest  in  said  lands 
to  two  trustees  upon  trust,  to  the  use  of  his,  the  said 
Frederick  Drought's,  wife,  for  the  term  of  her  natural 
life,  and  from  and  after  her  death,  in  trust,  to  the  in- 
tent and  purpose  to  permit  and  suffer  his,  the  said 
testator's,  grand  nieces,  Eliza  Drought,  Isabella 
Drought,  Morris  Drought,  and  Anne  Drought  (being 
the  person  in  the  plaint  called  Anne  Clancy,  otherwise 
Drought),  during  their  respective  lives,  to  have,  re- 
ceive, and  take  the  several  sums  or  rent-charges  of 
£10  each,  of  the  then  currency  during  their  respective 
natural  lives,  over  which  said  annuities  their  respec- 
tive husbands  should  have  no  manner  of  power  or 
division,  and  subject  to  said  annuities  ;  the  testator 
devised  said  lands  to  the  use  of  his  grand  nephew, 
the  defendant,  and  to  his  heirs  and  assigns  for  ever; 
and  defendant  says  that  save  under  the  said  will  the 
said  annuitants  or  any  of  them  had  no  title  to  said 
respective  annuities,  or  any  part  of  same;  and  defen- 
dant says  that  the  said  Frederick  Drought  and  his 
wife  died  before  the  execution  of  the  indenture  of  the 
30th  day  of  August,  1854,  in  the  plaint  mentioned; 
and  that  afterwards,  and  before  the  execution  of  said 
indenture,  the  said  defendant  entered  into  possession 
of  the  said  lands,  and  remained  in  possession  thereof 
until  the  execntion  of  the  said  indenture;  and  defen- 
dant says  in  the  said  indenture,  are  contained  the 
words  following,  that  is  to  say — "And  whereas  of  the 
said  four  annuitants  (meaning  the  said  Eliza  Drought, 
Isabella  Drought,  Morris  Drought,  and  Anne  Clancy, 
otherwise  Drought)  Isabella  Drought,  party  hereto, 
is  now  the  only  survivor,  and  all  the  gales  and  arrears 


of  the  three  of  the  said  annuitants,  which,  by  reason  of 
the  death  of  said  three  other  annuitants,  have  ceased  to 
be  payable,  have  been  fully  paid  and  satisfied."  And 
in  the  said  indenture  are  also  contained  the  words 
following,  that  is  to  say — "And  whereas  the  said 
Isabella  Drought,  for  the  purpose  of  enabling  him 
(meaning  defendant)  so  to  do  at  his  (meaning  defen- 
dant's) request,  hath  agreed  to  release  the  same 
(meaning  the  said  lands)  from  the  said  annuity  to 
which  she  is  entitled,  which  is  sow  the  only  one  of 
the  said  four  annuities,  chargeable  and  payable  out  of 
the  said  part  of  the  said  lands.9'  And  defendant  says 
that  the  said  Isabella  Drought,  by  said  indenture,  re- 
leased said  lands  from  said  charge  to  which  she  was 
entitled;  and  that  the  said  indenture  is  signed  with 
the  respective  proper  names,  and  in  the  handwriting 
of  defendant;  and  of  the  said  Isabella  Drought,  and 
of  the  said  Jane  Drought,  and  sealed  with  their  re- 
spective seals,  and  was  delivered  as  the  act  and  deed 
of  the  respective  parties  thereto;  and  defendant  says 
that  the  said  Jane  Drought  afterwards,  to  wit,  on 
28th  day  of  March,  1859,  conveyed  by  indenture 
(being  the  indenture  in  plaint  secondly  mentioned), 
under  her  hand  and  seal,  all  her  estate  and  interest  in 
the  said  lands,  under  said  indenture  of  the  30th  day 
of  August,  1854,  to  plaintiff,  and  which  indenture  of 
28th  March,  1659,  was  executed  by  plaintiff,  under 
his  hand  and  seal;  and  defendant  avers  that  the 
said  Jane  Drought  and  the  said  Isabella  Drought  and 
defendant,  did  by  the  said  deed  of  30th  day  of  Aug- 
ust, 1854,  severally  admit  and  acknowledge  the 
truth  of  the  statements  in  said  indenture,  and 
hereinbefore  set  forth,  and  in  the  said  last-mentioned 
Indenture  contained;  and  for  the  reasons  aforesaid 
that  the  said  plaintiff,  as  the  assignee  of  the  said 
Jane  Drought,  by  the  said  indenture  of  28th  March, 
1859,  is  estopped  from  saying,  and  ought  not  be  per- 
mitted to  say,  that  there  are  any  such  causes  of  action 
as  in  said  plaint  alleged,  and  ought  not  to  be  permitted 
to  aver  that  the  said  annual  rent-charge  or  any  part  of 
same,  alleged  to  be  payable  to  said  Anne  Clancy,  was, 
at  the  time  of  the  execution  of  said  indenture  of  30th 
day  of  August,  1854,  or  of  the  said  indenture  last- 
mentioned,  or  at  any  time  since  an  existing  charge  on 
said  lands  or  any  part  of  same,  and  therefore  defen- 
dant defends  the  action. 

Replication  and  demurrer: — As  to  the  1st  and  2nd 
pleas  of  said  defendant,  by  him  above  pleaded,  the 
said  Robert  Seymour  Drought,  plaintiff,  traversing 
the  same  and  the  several  matters  therein  respectively 
stated  and  alleged,  takes  issue  thereon  respectively. 
And  as  to  the  plea  of  defendant,  by  him  above  thirdly 
pleaded,  the  said  R.  S.  Drought  says,  that  the  same 
does  not  disclose  any  defence  to  the  said  summons  and 
plaint,  or  to  the  cause  of  action,  or  claim  of  plaintiff 
therein  set  forth  good  in  substance,  because  according 
to  the  true  construction  of  the  said  indenture  of  30th 
August,  1854,  in  the  said  summons  and  plaint,  and 
3rd  plea  mentioned  and  referred  to,  the  said  recitals 
in  said  indenture  contained;  and  in  said  plea  set  forth 
do  not  nor  does  either  or  any  of  them  contain,  nor 
are  they,  nor  is  any  of  them,  the  statements  of  all  the 
parties  to  the  said  indenture,  but  on  the  contrary 
thereof,  contain  and  are  the  statements  of  the  slid  de- 
fendant, Frederick  Drought,  the  vendor  only,  and  by 
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which  he  alone  is  boond.  And  also  because  the  said 
recitals,  or  either  or  any  of  theto,  not  containing 
statements  of  plaintiff,  or  of  any  person  or  persona 
through  whom  he  derives  or  with  whom  he  is  in  pri- 
vity; plaintiff  is  not  in  any  wise  boond  or' estopped  by 
the  said  recitals,  or  either  or  any  of  them,  or  by  the 
matters' contained  in  them  dr  hi  any  of  them. 

E.  ££0y(with  him  J.  E.  Walshe,  Q.G.)  forplaia- 
tift  opened  the  demurrer. — The  recital  hot  one  party 
onl^^tbe  vendor— and  cannot  bind  plaintiff.'  The 
authorities  are  collected  in  The  Duchess  of  Kingston's 
case: (2  8.  L.  C.  706);  StronghiU  v.  Buck  (14  Q.  B. 
781);  Edwards  v.  Brown  (3  Y  &  J.,  423);  Bayrn 
t.  Maltby  (3  Term  R,  438);  Young  v.  Raincock  (7 
C.R,  810). 

Buchanan  (with  him  Dowse,  Q.G.,)  contra,  in  sop- 
port  of  the  plea.— The  recital  is  the  recital  of  both 
parties  and  binds  plaintiff, — Baker  v.  Dewey  (1  B  & 
Q.i  704*);  Bowman  v.  Taylor  (2  A  &  B.,  278)f 
Bmngloev.  Odddsm{5  Bin£  N.G.,  738);  Rowntru 
t.  JtoD*  (2  Taunt.,  141);:  JBTM  v."  Manchester  Watev 
Works  (2  B.  6  A.,  544);  £«£ett  r.  j?riw%  (7  M. 
A  G.,  994);.  Re  Forsyth  (1 1  Jar.  N.S.,  213). 

Dowse;  Q.C.,  on  same  side. 

The  cases  cited  on  the  other  side  are  distinguish- 
able from  this. 

Jl  E.  Walshe,  Q.C,  was  not  called  on  to  reply. 

Floor,  G.B. — The  role  in  case*  such  as  this  is  sta- 
ted by  Patteson,  J.,  iri  StronghiU  v.  Buck.  Defen- 
dant's argument  carries  its  own  refutation  with  it; 
he  has  expressly  excepted'  some  incumbrance*  and 
covenanted  against  others.  This'  is  the  first  instance 
I  have  known,  in  all  my '  experience,  of  an  attempt  to 
shake  the  covenants  in  a  purchase  deed  by  estoppel. 
Boch  covenants  are  expressly  made  td  guard  against 
the  possible  fldlure  of  the  recitals.  The  case  is  too 
plain  to  make  h  necessary  for  us  to  review  the 
authorities. 

Demurrer  allowed. 


[Before  the  Lord  Chief  Baron,  Fitzgerald,  B., 

AMD   HUOHES,    B.j 

Reynolds  v.  Ktosella. — June  lltL 
New  trial  motion — Way  of  necessity, 

A\  brought  an  action  against  B.  for  disturbance'  of  a 
right  of  way.  B.  traversed  plaintiff's  right  to  the 
way.-  Plaintiff  swdre  at  the  trial  that  he  had'  no 
other  way  by  which  to  bring  his  care',  and  itial  it 
was-  a  way  of  necessity.  The  jury  found' for  plain- 
tiff. 

Held— (Fitagerald,  B.,  dissentiente)— -On  motion  [for 
a  new  trial  or  td  enter  a  verdict  for' defendant,  tftat 
it  wot  mot€  satisfacfdrjf  to  direct  a  new  trial  though 
plaintiff  had  proved  a  prima  facie'-ca*4 

This  wasun  action  ft*  distnrbance  of  a  rtgttt  of  waj. 
It  waa  tried  befort  the  Lord  'Ohfof  Jasttee  at  the  last 


Assises  for  the  Queen's  County.    The  summons  and 
plaint  contained  one  count  which  stated  that  plaintir 
was  nossessed  of  certain  lands,  premises,  and  a  messu- 
age therein,  together  with  the  right  of  turbary  upon 
the  beg  of  Garrymore,  and  was  entitled  to  a  right  of 
way  from  she  said  lands,  premises,  and*  messuage  over 
a  certain  close  to  the  said  bog  and  back  again  from 
the  bop  over  the  close  to  the  said  lands,  premises,  and 
messuage  for  himself  and  his  servants  on  foot,  and 
with  horses,  cattle,  and  carts,  at  all  times  of  A*  year. 
And  the  count  then  stated  the  disturbance.    Defen- 
dant -filed  4  defences.     1.  That  plaintiff  had  not  the 
right  of  turbary  as  alleged.      2.  That  plaintiff  waft 
not  entitled  to  the  right  of  way  as  alleged:    31  A 
traverse  of  the  obstruction.      4.  That  plaiatifr  tres- 
passed on  defendant's  dose  outside  the  way  which 
defendant  prevented;  which  are  the  grievances.    Plain- 
tiff at  the  trial  put  in  the  following  deeds.     A  lease 
dated  May  4th,  1769,  wlitereby  George  Sandesddnised 
to  Andrew  Delaney  (plaintiff's  grandfather  on  the 
mothers  side),  part  of  Kildavan  in  the  Queen's  County 
then  in  his  possession,  containing  54  acres,  be  the 
same  ihore  or  tees,  giving  and  granting  sufficient  tur- 
bary in  the  most  convenient  part  of  the  safd  bog  of 
Qarrymore  fbr  Andrew  Delany,  his  executors,  ad- 
ministrators, add  assigns,  and  their  under  tenants, 
with  liberty  to  and  from  the  high  road  to  draw  same. 
To  hold  from  May  1st,  1789,  for  61  years.    A  lease 
of  May  31st,  1794,  whereby  Gedrge  Sandes  demited 
to  Lawrence  Reynolds  (plaintiff's  father,  son-in  law  of 
Andrew  Delaney)  part  of  the  lands  of  Garry more'aod 
Kilcavan,  called  "The  Old' Street,"  and  a  Urge  field 
east  of  the  Old-street  for  the  lives  of  three  persons  (ill 
since  deceased) ;  amf  the  lease  provided  that  if  ahonse 
were  built  on  the  demised  premises  there  is  sufficient 
turbary  to  be  allowed  on  Garrymore  bog.    The  pre* 
mises  demised  by  this  lease  were  different  itoth  those 
in  the  lease  of  May  4th,  17B9.    A  lease  of  January 
30th,  1860,  whereby  William  Stephen'  Sandes  de- 
mised to  Andrew  Reynolds,  the  plaintiff,  "thVlaadstft 
both  the  former  leases  of  May  4th,  1789i  and  Hay 
3 1  st,  1 794,  together  with  other  lands  (all  whictf  lantfs 
were  described  in  a  map  on  the  lease),  togfctner  with 
a  right  of  turbary  and  bog  mould  for  the  use  of  the 
said  Andrew  Reynolds;  bis  executors,  administrators 
or  assigns  only,  and  to  be  cotfsnmed  and  made1  use  of 
on  the  said  demised  premises,  and  not  elsewhere,  the 
same  to  be  procured  at  and  taken  from  snch  part  of 
Garrymore  bog,  and  in  such  quantity  as  the  said 
lessor,  his  heirs  or  assigns,  or  his   or  their  agent 
for  the  time  being  shall  from  time  to  time •petit lont 
and  apj>r6re  of,  with  liberty  for  the  said  Andrew  Rey- 
nolds, Ms  executors,  administrators,  and  assigns,  to 
draw  the  safd  turbary*  only  from  the  high  road  through 
a  field  in"  Kilcavan,  now  occupied  by  William  Fi'gott. 
Plaintiff  examined. —  Andrew   Delany    was   my 
mother's  father,  he  and  my  mother  are  dead;  my 
grandfather  was  the  lessee  of  Kilcavan;  my  father 
(Lawrencb)  marrted  Andrew  Delaney's  daughter,  and 
built *a 'house  when  he  got  possession;  my  father  and 
myself  are  in  possession  of  Kilcavan  50  years;  through 
•alUhat  ttme  turf  was  cut  by  us  on  the  bog  of  Garry* 
.more:  we  drew  it  heme  by  the  way  now  in  dispute, 
>we  bad s  another  road  out  of  the  bog;  it  is  marked 
lyellDW'tra '  the  niap  from  B,  to  F.,  it  went  to  the  lor 
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part  of  lb*  same  bank,  and  was  cut  away  by  defen- 
dant; I  bare  no  way  of  drawing  from  tht  low  part  of 
the  bank:  in  drawing  turf  from  B.  to  F.  I  always  bad 
a  wida  space  that  1  made  myself  with  gravel  and 
Scotch  grass;  I  used  to  have  a  great  many  carts;  1 
made  a  road  wide  enough;for  five  or  six  carts'.  I  loaded 
my  cans  there  with  the  tnrf.  At  letter  B.  I  made  a 
bridge;  the  cars  would  pass  over  that  bridge  on  their 
way  to  my  house;  from  that  they  would  go  ovep 
Pigott's  field  to  my  bouse.  All  the  time  I  can  re- 
member, the  horses  went  that  way.  Since  the  yellov 
road  was  destroyed,  I  have  no  other  way  to  go;  the 
best  part  of  the  road  was  gravelled  within  a  few 
perches  of  the  bog.  All  that  period  I  never  was  dis- 
possessed of  or  interrupted  in  it. 

Plaintiff  also  gave  evidence  as  to  the  disturbance. , 

Cross-examined — Under  the  lease  of  May  4,  1789, 
I  cnt  till  the  lease  expired.  The  lease  of  1794  relates 
to  totally  different  lands.  The  lease  of  I860  comprises 
the  lands  in  the  lease  of  1789,  and  the  lands  in  the 
lease  of  1794,  and  other  lands  in  addition,  f/he  live} 
in  the  lease  of  1794  are  all  dead.  The  last  died  13 
or  14  years  ago;  they  died  before  1855.  Qefore  the 
lease  of  I860 1  claimed  myself  the  bottoms,  where  tnq 
road  in  question  now  is.  I  claimed  the  soil  of  it 
myself.  I  was  served  with  a  notice  to  quit  (notice 
produced);  can't  recollect  the  service  of  any  other  no- 
tice. Turpin's  letter  was  written  shortly  after  I 
caught  young  ginselia.  I  told  Turpin  my  road  was 
cat  away.  Mr.  Sandes'  free  bog  adjoins  the  bank 
where  I  cut;  it  is  all  Mr.  Sandes'  bog;  it  extends 
op  to  the  bridge. 

Re-examined. — My  father  and  I  cat  away  down  to 
par  bank,  and  as  we  cut  we  kept  possession,  and  used 
the  cat  away  bog  till  defendant  got  the  lands.  The 
notice  tq  qnit  only  mentioned  the  lands  of  Garrymore. 
I  gave  np  the  bottoms,  reserving  to  myself  the  privi- 
lege pf  tjie  roads  and  bottoms.  I  had  no  other  way 
for  bringing  my  turf 

Tp  ajurpr— From  the  yellow  mark  I  gave  np  pos- 
session of  the  cutaway  bog  when  served  with  tha  no- 
tice to  qnit.  I  said  to  the  driver,  "  I'll  keep  posses- 
sion of  the  road  and  turf  bank."  I  gave  np  the  cut- 
away bog  and  grove,  reserving  the  road  and  liberty  to 
get  to  my  bank.  1  had  no  other  way  of  getting  to 
my  hank;  they  took  in  the  cutaway  bog  in  the  lease 
of  18$5*    The  landlord  never  questioned  my  right. 

George  Parkinson  examined. — I  live  at  Garrymore. 
As  long  as  1  have  known  the  road  the  Reynolds  used 
it.  J  went  with  my  father  to  demand  possession  of 
^qtaway  bog;  he  demanded  possession  of  the  cutaway 
fag*  and  the  grove,  and  the  road  and  high  banks  from 
Mr.  Reynolds,  The  road  is  the  road  in  dispute; 
Beynok^r  said  he'd  give  up  the  grove  and  cutaway 
bottoms,  bat  not  the  road  nor  the  banks.  Mr.  PJgott 
wrote  to  take  possession;  it  is  now  narrower,  be  oan*t 
use  it  compared  to  the  way  he  did  use  it  Possession 
was  given  to  Kbsella  of  all  bat  the  road  and  the 
bank. 

On  cross-examination,  witness  stated  that  If  M*. 
Sandes,  made  a  road  over  his  bog  plaintiff  could  go  by 
it  encLtbe  Jbog  without  passing  the  road  in  question, 
wdlnat  Ife  Sondes'  bog  extends  so  that  snob  sroaft 
4Q*Jd  fee  made, 

K&wacd  Keetau-J  know  the  road  now  indtspnte^ 


Mr/Reynold*  used  it  for  drawing  his  turf.  I  know 
the  place  where  he  used  to  carry  his  turf;  I  saw  Kin- 
sella's  men,  one  of  them  digging  them  convenient  to 
the  road.  I  saw  the  place  where  the  road  was  gra- 
velled. Reynolds  cannot  draw  as  well  now  as  he 
used  before  the  road  was  made  narrow.  It  is  narrower 
than  it  was  for  27  years.  The  bog  road  should  be 
wide  enough  for  two  carts ;  Kinsella's  bog  road  is  nine 
yards  wide. 

Edward  Delany. — I  have  known  the  road  in  die* 
pate;  I  know  peit  of  it  40  years,  as  the  bog  was  cut 
in  the  road  advanced.  I  knew  Reynolds  and  bis  fa- 
ther to  pnt  down  fane  and  scutch  grass.  Part  of  it 
is  dangerous  for  two  carts. 

j  Tfcis  closed  plaintiff's  ease.  For  defendant  there 
was  given  in  evidence  a  lease  dated  May  30,  ^855, 
from' William  Stephen  Sandes  to  defendant  of  the 

a  land  over  which  the  right  of  way  was  claimed,  to  hold 
from  November  1  then  last  past  for  61  years. 

{     J.  Meighan  examined. — I  -remember  the  giving 

|  possession  of  the  bog  to  defendant;  the  boundaries 

|  were  laid  out  with  marks  outside  the  road  in  dispute; 

(  sod  and  turf  were  given  to  Kinsella  of  all  within  the 

1  mark.  The  rest  of  the  evidence  on  the  part  of  de- 
fendant related  to  the  alleged  disturbance. 

At  the  close  of  the  evidence  for  defendant  his  coun- 
sel called  upon  his  Lordship  to  direct  a  verdict  for 
defendant  upon  the  second  issue— on  the  existence  of 
the  alleged  right  of  way — upon  the  following  grounds 
—That  no  sufficient  evidence  was  given  of  the  right 
claimed.  That  the  user  prior  to  1860  being  in  exer- 
cise of  the  rights  granted  by  the  leases  of  1 789  and 
1794,  or  one  of  them,  is  not  available  for  the  purpose 
of  relying  upon  a  prescriptive  right,  and  that  any 
rights  granted  by  those  old  leases  expired  when  those 
leases  expired,  or  at  all  events  in  1860,  when  any  te- 
nancy created  by  overholding  was  determined  by  sur- 
render by  the  acceptance  of  the  lease  of  Jan.  30, 
1860.  That  the  right  of  turbary  granted  by  the  lease 
of  1860  Is  essentially  different  from  any  rights  which 
had  existed  under  the  previously  expired  leases,  and 
that  the  terms  of  the  right  granted  in  said  lease  being 
a  right  to  cut  and  take  from  such  ,place,  and  in  such 
quantity  as  the  lessor  should  point  oat  and  approve 

[  of,  does  not  sustain  or  prove  the  right  alleged.  That 
such  a  state  of  circumstances  as  would  have  had  the 
effect  of  reserving  to  Mr.  Sandes  a  right  of  way  br 
necessity  by  the  grant  of  the  lease  of  1855  had  not 
been  proved,  and  even  if  it  were  proved,  such  a  right 
of  way  did  not  pass  to  plaintiff  by  the  deed  of  186% 
and  if  it  did  pass  would  not  prove  the  right  alleged. 
That  the  only  right  of  way  plaintiff  can  claim  i*  that 
expressly  granted  by  the  lease  of  1860  through  Pi- 
gott's holdings  and  that  Mr.  Sandes  had  not  any 
power  to  either  expressly  or  impliedly  grant  in  186# 
a  right  of  way  over  the  lands  previously  granted  to 
defendant  by  the  lease  of  3rd  May,  1855. 

The  Lord  Chief  Justice  directed  a  verdict  for  plain- 
tiff upon  said  issue*  bat  reserved  liberty1  to  defendant 
to  move  to  have  a  verdiot  upon  said'  issue  entered  fyr 
hfa  if  the  Cfeurt  should  be'  of  opinion  that  his  LoroN- 

•Vp  should  have  so  directed.     The  Court  to  be  at 

liberty  to  draw  inferences1  of  fact 
PaBss,  Q:0.,  'fcr'diBlWfotf*;  having  obtained  a  rule 

niii  SJCtftttnjfry, 
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Battersby,  Q.C.  (with  him  Martin)  for  plaintiff, 
now  showed  canst  against  the  conditional  order  ob- 
tained bj  defendant  that  the  verdict  had  for  plaintiff 
be  set  aside,  and  instead  thereof  that  a  verdict  be  en- 
tered for  defendant  pursuant  to  the  leave  reserved  by 
the  learned  judge,  or  that  a  new  trial  be  had  on  the 
ground*  of  misdirection  of  the  said  learned  judge,  and 
that  said  verdict  was  against  evidence.  The  sole 
question  is,  did  the  right  of  way  exist  or  not.  Tho 
cases  on  this  subject  are — Doe  d\  Egremont  v.  Cour- 
tenay  (11  Q.  B.  702);  Doe  d.  Biddulph  v.  Poole  (id. 
716);  Howton  v.  Frearson(8  Term.  R.  50);  Buchby 
v.  Coles  (5  Taunt.  311);  Morris  v.  Edgington  (3 
Taunt.  24);  Barlow  v.  Rhodes  (3  Tyrw.  285);  Pin- 
nington  v.  Gotland  (9  Exch.  1);  Pearson  v.  Spencer 
(1  B.  6  S.  571). 

J.  E.  Walshe,  Q.C.  (with  him  PaUest  Q.C.,  and 
Byrne)  contra,  for  defendant  in  support  of  the  order. 
— The  cases  cited  are  not  material  here.  As  to  a  way 
of  necessity — Holmes  v.  Goring  (9  Moo.  166;  s.c.  2 
Bing.  76 j;  Plant  v.  James  (5  B.  &  A.  791). 

Palles,  Q.C.  on  same  side. — Suffiddv.  Brown  (10 
Jur.  N.  S.  1 1 1);  Polden  v.  Bastardy  B.  &  S.  258); 
Hargrove  v.  Lord  Congleton  (12  Ir.  C.  L.  R.  362). 

Martin  in  reply. — Jordan  v.  Atwood  (Owen,  1 21) ; 
OldfeiUTs  case  (Noy.  L23);  Packer  v.  WeUstead 
(2  Sid.  Ill);  Clatk  v.  Cogg  (Cro.  James,  170.) 

Cur.  adv.  vult. 

June  12. — The  judgment  of  himself  and  Hughes, 
B.,  was  now  delivered  by 

PIgot,  0  B. — We  think  there  was  prima  facie  evi- 
dence of  the  existence  of  a  way  of  necessity.  Plaintiff 
says  he  had  no  other  way  but  the  one  in  dispute. 
We  are  all  of  us  aware  of  the  great  difficulty  there  is 
in  the  access  to,  and  still  more  so  in  the  exit  from,  a 
bog;  and  the  expense  of  making  a  road  through  the 
bog  would  be  veryjgreat.  I  consider  the  circumstances 
to  have  been  as  follows,  from  what  we  know  to  have 
occurred  with  regard  to  several  estates.  Mr.  Sandes 
had  a  considerable  tract  of  land,  and  houses  on  it,  and 
therefore  he  required  a  right  of  turbary  for  his  tenants 
in  those  houses.  In  letting  the  land  where  the  bog 
intervened,  it  was  necessary  to  give  a  right  of  way 
through  the  bog,  which  was  more  extensive  formerly, 
as  appears  from  the  evidence  of  plaintiff  aud  others. 
In  1855  the  land  was  let  to  defendant,  and  from  that 
time  to  the  period  of  the  interruption  of  the  right  of 
way,  that  road  was  constantly  used  for  going  to  the 
bog,  and  this  was  some  evidence  to  go  to  the 
jury  that  defendant  was  aware  of  the  fact  that 
that  road  was  a  way  to  which  plaintiff  was  en- 
titled, and  that  it  was  a  way  of  necessity,  and 
plaintiff  swears  that  it  was  a  way  of  necessity.  The 
jury  therefore  might  reasonably  find  that  it  was  a 
way  of  necessity.  But  if  we  allowed  the  verdict 
to  stand  for  plaintiff,  defendant  would  be  concluded 
without  ^having  had  his  case  sufficiently  investigated, 
so  that,  on  the  whole,  we  think  it  more  satisfactory  to 
direct  a  new  trial.  It  must  be,  however,  on  the  terms 
that  if  plaintiff  obtains  a  verdict  in  the  new  trial,  he 
shall  have  the  costs  of  both  trials,  and  in  no  case  shall 
defendant  have  the  costs  of  the  former  trial. 

Fitzgerald,  B.— I  am  unable  to  concur  in  this 
judgment.    It  appears  to  me  that  there  was  no  evi- 


dence of  a  way  of  necessity.  It  is  settled  that  a  party 
who  relies  on  a  way  of  necessity  must  aver  in  his 
plaint  there  is  no  other  way,  and  must  then  prove 
that  there  is  no  other  way.— Holmes  v.  Goring  (9 
Moo.  166;  *jc2  Bing.  76).  I  therefore  think  that 
the  verdict  ought  to  be  entered  for  defendant 

RuU  absolute  for  anew  trial,  tut 
without  costs. 


Court  of  $rofiate. 

Icportod  by  W.  R.  Miller,  Qq.,LLD.,  Burlflter.at.Uw. 

Eastwood  v.  Eastwood. — June  27. 
Interest — Pleading. 

When  the  interest  of  an  alleged  next  of  kin  is  dis- 
puted on  the  ground  of  the  illegitimacy  of  his  ances- 
tor, the  objecting  party  may  require  the  party  whose 
kindred  is  objected  to  to  file  a  pleading  setting  out 
his  kindred\  and  the  Court  will  direct  him  to  do  so. 

Fetherstone,  for  the  plaintiff,  the  eiecutor  and  resi- 
duary legatee  in  a  will,  moved  that  before  he  should  be 
called  on  to  propound  or  prove  the  validity  of  the  will 
of  James  Eastwood,  deceased,  the  deceased  in  the  cause, 
the  defendant  should  file  a  declaration  propounding  and 
setting  forth  her  interest,  and  proceed  to  prove  the 
same.  A  caveat  and  appearance  to  the  plaintiffs 
warning  had  been  entered  by  the  defendant.  An 
affidavit  in  support  of  the  motion  was  filed  by  tlie 
plaintiff's  solicitor  alleging  the  illegitimacy  of  the  de- 
fendant's father,  whose  father  was  the  uncle  of  the 
alleged  testator. — Crispin  v.  Doglioni  (2  S.  &  Tr. 
17);  Hingeston  v.  Tucker  (ib.  596). 

Dr.  Miller  for  the  defendant. — The  practice  in 
Ireland  has  been  in  cases  of  this  kind  for  the  plaintiff 
to  file  a  petition  in  the  nature  of  a  peremptory  excep- 
tion, and  for  the  defendant  to  answer  it,  setting  out 
fully  her  interest.  An  issue  then  would  be  knit,  -and 
the  question  could  be  tried  either  on  affidavits  or  viva 
voce  before  a  jury. — Davidson  v  Woods  (7  Ir.  Jur. 
N.s.  202). 

Keatinoe,  J. — That  case  was  a  very  peculiar  one.  A 
decree  bad  been  made  establishing  a  will  of  a  Dr. 
Colvin.  of  Armagh ;  but  it  was  not  a  decree  in  the 
ordinary  way,  but  was  grounded  on  the  consent  of  the 
parties.  The  party  who  alleged  herself  injured  by 
that  decree  came  in  and  made  this  case:  "  I  was  one 
of  the  next  of  kin  of  the  deceased,  and  interested  in 
setting  his  will  aside ;  bnt  the  case  was  compromised 
behind  my  back,  and  I  am  not  bound  by  the  decree." 
The  general  rule  [is — that  next  of  kin  who  are  privy 
to  a  suit  touching  a  will  are,  though  not  parties, 
bound  by  it.  But  the  case  made  there  was  a  double 
one.  First  she  said  I  am  a  next  of  kin;  and  secon^ 
I  was  no  party  to  the  compromise,  and  am  not  bou 
by  the  decree.  In  that  case  the  inquiry  was  a  preli- 
minary one ;  and  a  petition  had  been  properly  filed  by 
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the  executor  to  restrain  the  threatened  litigation.  In 
that  proceeding  I  decided  that  the  party  was  not 
bound  by  the  decree.  Then  another  inquiry  arose  as 
to  the  legitimacy  of  the  party  so  seeking  to  re-agitate 
the  question.  I  allowed  that  inqniry  to  be  carried 
on  in  the  coarse  of  the  same  proceeding  by  petition. 
That  inqniry  went  to  a  jnry,  and  they  found  against 
the  party,  finding  that  she  was  illegitimate.  But 
here  the  inquiry  is  as  to  legitimacy  and  nothing 
else;  and  it  is  very  desirable  to  have  a  uniformity  of 
practice  in  the  Courts  in  England  and  in  Ireland.  The 
case  cited  of  Crispin  v.  Doglioni  is  an  authority  in 
support  of  the  motion,  and  the  notice  given  here  is 
evidently  taken  from  it;  and  it  establishes  that  where 
*  preliminary  objection  is  made  to  the  kindred  of  a 
party,  the  Court  has  a  clear  right  to  direct  that  the 
matter  shall  be  inquired  into,  and  that  for  such  pur* 
pose  the  party  objected  to  shall  file  some  kind  of 
pleading,  whether  called  a  declaration,  petition,  or 
pleading  showing  the  locus  standi  of  the  party.  The 
70th  rule  (contentious)  also  supports  this  view,  di- 
recting that  "  any  question  arising  in  a  cause,  and 
not  being  one  of  interest,  domicile,  or  other  matter 
usually  brought  before  the  Court  by  declaration  and 
plea,  may  be  brought  before  the  Court  by  petition.'9 
Unquestionably,  in  cases  merely  of  interest — as  in  a 
contention  whether  parties  are  first  or  second  cousins 
and  similar  cases — the  case  is  brought  forward  by  a 
declaration  alleging  intestacy,  and  setting  out  the 
kindred  of  the  party  to  the  deceased,  and  negativing 
the  existence  of  any  kindred  in  a  nearer  degree,  to 
which  declaration  the  other  party  files  a  plea  object- 
ing the  interest  of  the  party  so  declaring;  but  in  such 
cases  that  is  the  sole  question  in  controversy.  In 
this  case  the  inquiry  as  to  kindred  is  only  preliminary; 
if  the  kindred  is  made  out  the  inquiry  remains  as  to 
the  validity  of  the  will.  On  the  whole,  I  think  that 
this  preliminary  inquiry  should  be  raised  by  a  plead- 
ing, by  whatever  name  it  may  be  termed,  whether 
declaration,  plea,  petition,  or  statement;  and  accord- 
ingly. I  now  direct  that  such  pleading  or  statement 
be  filed  in  the  Registry  by  the  defendant  within  four 
days,  and  that  it  do  set  forth  the  interest  of  the  de- 
fendant; and  though  I  am  not  called  on  to  make  an 
order  to  that  effect,  yet  I  recommend  the  party  to  set 
forth  folly  the  interest  she  relies  on — in  fact  to  give  a 
detailed  pedigree;  and  let  the  plaintiff  within  four 
days  after  having  received  notice  of  the  filing  of  the 
defendant's  pleading,  file  her  pleading  or  abatement  in 
answer  to  the  plaintiffs  pleading,  the  costs  of  the  mo- 
tion to  be  costs  in  the  cause. 

Order  accordingly. 


Watson  v.  Watson.— Juty  2. 
Executor— Probate. 

It  is  no  ground  for  the  Court  passing  over  As  sur- 
viving executor  that  he  is  dd\  and  tn  embarrassed 
ttrcwwffcwoff,  and  without  interest,  but  the  grant 
was  ordered  to  be  impounded  for  fourteen  days, 

T.  P.  Lynch,  for  the  defendant,  moved  that  letters 


of  administration  of  the  goods  of  Andrew  Watson, 
deceased,  with  his  will  and  codicil  annexed,  should  be 
granted  to  the  defendant,  notwithstanding  that  the  plain- 
tiff, the  surviving  executor  of  said  testator  is  alive. 
Andrew  Watson,  by  his  will  dated  13th  Jan.  1832, 
appointed  three  executors,  one  of  whom  is  the  plain- 
tiff, and  gave  him  a  legacy  of  £300,  and  to  his  eldest 
son  considerable  sums  of  money,  and  by  his  codicil 
he  made  him  his  residuary  legatee.  On  the  2nd  Oct. 
1832,  probate  was  granted  to  Henry  Watson,  one  of 
the  said  executors  saving  the  rights  of  the  others. 
He  died  on  the  9th  March,  1860,  but  did  not  name 
any  executor.  Letters  of  administration  with  Henry 
Watson's  will  were  granted  on  the  3rd  April,  1860, 
to  the  defendant,  one  of  his  sons,  and  a  legatee  in  his 
wilL  The  second  executor  named  in  Andrew  Wat- 
son's will  died  on  the  22nd  February,  1840,  without 
having  proved  that  will,  and  not  having  intermeddled. 
The  unadministered  assets  of  said  Andrew  Watson 
now  consisted  of  £590  2s.  Id.,  part  of  a  fund  in  the 
Bank  of  Ireland,  and  which  the  Landed  Estates 
Court  in  a  matter  there  pending,  had  set  apart  by  an 
order  of  Judge  Dobbs,  dated  the  14th  May,  1866,  to 
the  separate  credit  of  the  personal  representative  of 
the  said  Andrew  Watson.  It  was  sworn  by  the 
defendant  that  the  plaintiff  had  never  acted  as  exe- 
cutor to  said  Andrew  Watson,  and  was  over  80  years 
of  age,  and  nearly  blind,  and  in  very  embarrassed 
circumstances,  and  had  no  beneficial  interest  on  the 
personal  estate  ef  said  Andrew  Watson,  but  that  he 
had  a  claim  against  said  estate  which  was  unfounded, 
and  that  if  he  got  possession  of  said  sum  of  money, 
that  he  would  apply  it  to  pay  off  said  alleged  claim, 
and  that  the  defendant  and  other  persons  named  were 
the  only  persons  beneficially  interested  in  the  unad- 
ministered assets  of  said  deceased,  and  they  all  desired 
the  grant  to  be  given  to  the  defendant.  Counsel 
contended  that  this  was  a  case  coming  under  the  78th 
section  of  the  Probate  Act. 

Dr.  Ball,  Q.C.  for  the  plaintiff.— The  plaintiff  is 
named  by  the  testator  executor.  He  is  able  and  will- 
ing to  act,  and  therefore  the  Court  cannot  pass  over 
him. 

Heatings,  J. — This  case  is  not  within  the  section 
referred  to.  I  must  therefore  set  aside  the  caveat 
filed  by  the  defendant,  and  the  plaintiff  desiring  to  ac- 
cept the  grant,  I  order  that  the  grant,  when  sealed, 
be  impounded  in  the  registry  for  fourteen  days,  so  as  to 
enable  the  defendant  to  take  such  proceedings  as  In 
may  be  advised. 


In  thi  ooons  or  Robert  Mkbxdt,  supposed  deceased. 

Person  missing  since  4th  February,  1866 — Adminis- 
tration on  presumption  of  death— Security. 


A.  B.  a  captain  in  the  Bombay  Staff  Corps% 
was  m  England  on  leave  of  absence,  left  his  lodg- 
ing in  London  on  the  4th  February,  1866,  in  a 
cab,  with  his  luggage,  consisting  of  several  articles. 
Stating  to  hts  landlady  that  he  was  going  by  the 
Irish  mail  tram  to  Ireland  (where  his  relations  re- 
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tided).  He  had  never  since  been  heard  of,  nor 
could  anything  beheard  of  hie  luggage,  though  adr 
vertieemente  and  inquiries  had  been  made  in  every 
quarter.  Held*  under  the  circumstances,  thai  a 
grant  of  administration  with  hie  will  annexed 
might  be  granted  to  hie  brother  on  giving  security, 
and  on  the  renunciation  of  the  executor  named  in 
the  will,  as  the  Court  could  not  dispense  with  jus- 
tifying security. 

Dr.  Townsend,  Q.C.,  for  Noel  Kennan,  the  sole  exe- 
cutor named  in  the  will  of  the  said  Robert  Mecredy, 
applied  for  a  grant  of  probate  to  his  will,  dated  the 
26th  February,  1857,  on  the  presumption  of  his  death. 
It  appeared  from  the  affidavit  of  Henry  Sandys  Me- 
credy, an  elder  brother  of  Robert  Mecredy,  that  the 
latter  had  left  Ireland  for  India  in  1851,  having  ob- 
tained an  appointment  in  the  East  India  Company's 
Service,  and  was  at  the  tims  of  his  disappearance  a 
captain  in  the  Bombay  Staff  Corps  in  India.  That 
Robert  Mecredy,  in  the  year  1855,  returned  from 
India  on  medical  certificate,  and  after  two  yean  he 
returned  to  India,  whence  he  finally  returned  to  Eng- 
land on  sick  leave  in  the  spring  of  1862.  In  March, 
1862,  he  went  to  reside  with  his  said  brother  in  Sum- 
mer-hill, in  Dublin,  and  remained  there  until  the  4th 
May,  1862,  whence  he  went  to  England,  and  was 
seen  by  his  said  brother  in  August  of  that  year  in 
Harrogate.  On  the  6th  December,  1862,  Robert 
Mecredy  again  visited  his  said  brother  in  Dublin,  and 
remained  with  him  until  the  13th  April,  1863,  whence 
he  went  to  Delgany,  and  thence  to  London,  and  then 
on  a  tour  through  the  Continent  of  Europe,  and  re- 
turned to  London  in  December,  1863.  He  intended 
to  have  again  paid  a  visit  to  his  brother,  but  on  ac- 
count of  the  latter  at  the  time  changing  his  residence, 
he  was  not  in  a  position  to  be  able  to  offer  him  suit- 
able accommodation  for  some  short  time,  and  conse- 
quently he  remained  in  London*  On  the  11th  Feb. 
1364,  and  27th  Feb.  1864,  his  said  brother  wrote4o 
Robert  Mecredy,  asking  him  over  on  a  visit,  his  house 
being  then  quite  ready  to  receive  him,  but  no  answer 
was  ever  received  to  either  of  said  letters,  and  were 
found  nnopened  at  Robert  Mecredy's  agent's  office 
in  London  (the  Messrs.  Barber  &  Co.)  in  August, 
1864,  to  which  agents  he  had  written  on  the  4th  of 
February,  1 864,  desiring  them  to  keep  all  letters  for 
him  until  he  sent  his  address;  but  no  address  what- 
ever was  ever  sent  to  such  agents,  and  he  had  told 
them  that  he  was  going  into  Wales.  He  had  drawn 
from  his  agents  previous  to  his  departure  only  £6, 
and  had  in  their  hands  a  cash  balance  of  £700,  be- 
sides various  Indian  securities,  and  no  further  sum 
had  been  drawn  by  or  for  him.  He  had  left  his  lodg- 
ings in  Bury-street,  St.  James9,  on  the  4th  of  Feb., 
1866,  in  a  cab,  with  three  articles  of  luggage,  stating 
that  he  was  going  to  Ireland  by  the  mail  train  to  visit 
his  brother,  but  no  further  trace  of  him  could  be  dis- 
covered. The  several  offices  and  agents  in  England, 
Wales,  Ireland,  and  Scotland,  and  the  Dublin  Steam 
Packet  Company,  and  also  the  London  Commissioners 
of  Police,  and  the  Detective  Office,  the  Secretary  of 
State  for  India,  and  various  other  persons  were  ap- 
plied to  for  information,  besides  advertisements  inserted 
in  numerous  papers,  but  none  could  be  had  either  as 


to  Robert  Mecredy  or  his  luggage.  In  his  lodgings 
some  additional  luggage  was  found,  and  in  it  was 
found  a  will  bearing  date  the  25th  Feb.  1857,  ap- 
pointing Noel  Kenuau,  of  Dublin,  his  executor,  and 
dividing  between  his  two  sisters  all  his  property,  with 
benefit  of  survivorship  between  them.  Robert  Me- 
credy was  a  bachelor,  and  of  very  regular  and  tempe- 
rate habits,  and  had  besides  the  said  two  sisters  seve- 
ral other  sisters  and  brothers,  who  would  be  his  next 
of  kin.  His  sword  and  regimentals,  and  some  other 
articles  of  small  value,  were  in  Dublin,  and  it  ap- 
peared that  he  was  always  on  most  friendly  terms 
with  all  his  family,  and  previous  to  and  up  to  his 
disappearance  had  been  in  constant  communication 
with  them,  and  also  with  his  agents,  as  to  his  money 
investments.  He  was  highly  educated,  as  a  classical 
and  also  an  oriental  scholar,  and  was  qualified  to  act 
as  interpreter  in  India,  and  was  very  studious  in  his 
habits.  He  was  affected  with  chronic  dysentery, 
whieh  sometimes  preyed  on  his  spirits,  but  when  he 
left  hia  lodgings  he  appeared  in  bis  usual  manner. 
The  object  in  taking  the  grant  here  is  for  the  conve- 
nience of  the  parties,  as  the  grant  can  be  resealed  in 
England  (Miller's  Pr.  Pr.  470). 

Keatinge,  J. — I  can  entertain  little  doubt  that  the 
unfortunate  gentleman  has  met  with  some  mischance, 
and  that  his  death  may  be  presumed.  The  only  difficulty 
is  as  to  the  form  of  the  order.  The  party  applying  is 
executor,  and  wonld  if  the  grant  were  taken  by  him, 
be  exempt  from  giving  security,  but  I  could  not  make 
a  grant  in  this  case  without  requiring  justifying  secu- 
rity. If  the  executor  will  renounce,  I  will  give  admi- 
nistration with  the  will  annexed  to  Henry  Sandys 
Mecredy  as  oue  of  the  next  of  kin  on  his  entering  into 
justifying  security.  I  doubt  whether  even  if  an  exe- 
cutor consented  to  give  security,  the  bond  wonld  be 
assignable  under  the  Act. 

[The  executor  consented  to  renounce,  and  the  or- 
der was  made.] 


In  thx  goods  or  Cathkbisk  Galuqan,  widow. — 
July  11. 

Grant  of  administration— Presumption  of  death — 
Grant  per  saltum  not  allowed. 

The  Court  unll  not  grant  administration  to  the  goods 
of  a  deceased  person  who  left  surviving  several 
children  and  next  of  kin,  supposed  to  be  dead,  but 
will  require  the  party  applying  to  take  out  in  the 
first  instance  a  grant  to  one  of  such  children. 

Dr.  Miller,  on  behalf  of  John  Martin  Moorhead,  a 
brother  of  the  deceased,  moved  for  a  grant  of  letters 
of  administration  to  be  given  to  him  of  her  goods  on 
the  presumption  of  the  death  of  her  four  and  only 
children  and  next  of  kin.  Catherine  Galligan  died 
on  the  6th  March,  1844,  a  widow,  and  intestate, 
leaving  surviving  her  a  son,  Edward  Galligan,  and 
three  daughters.  All  of  those  children  emigrated  in 
the  Spring  of  1846  to  New  York,  and  had  never 
since  been  heard  of.    Advertisements  had  been  in- 
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sorted  in  several  papers  in  New  York  in  the  month  of 
March  last  inquiring  for  information  of  said  children, 
and  detailing  folly  the  purpose  for  which  it  was  re- 
quired, namely — respecting  certain  monies  in  the 
Landed  Estates  Court  standing  to  the  credit  of  the 
personal  representative  of  the  said  Catherine  Galli- 
gan,  and  to  which  the  said  children,  if  alive,  would 
be  entitled  as  her  next  of  kin.  No  claim  or  reply 
had  been  made  by  anyone  to  any  of  said  advertise- 
ments. The  fund  in  the  Landed  Istates  Court  was 
a  small  sum  of  £69  4s.  7<L  and  interest  thereon, 
£38  19s.  2d.,  together  making  £108  3s.  9d.  The 
party  applying  was,  if  the  children  were  dead,  one  of 
the  next  of  kin  of  Catherine  Galligan.  #  In  some 
cases  Sir  C.  Creswell  had  made  such  a  grant,  passing 
oyer  the  parties  who  had  a  prior  right  on  their  renun- 
ciation, if  alive.— Goods  of  Johnson  (2  S.  &  T.  595); 
but  Sir  J.  P.  Wilde  has  objected  to  that  practice,  and 
refused  in  the  Goods  of  AUen  (3  S.  &  T.  559)  to 
give  a  grant  per  solium.  The  fund  is  so  small  in 
this  case  that  it  will  scarcely  bear  the  additional  ex- 
pense of  a  doable  grant. 

Keahnqe,  J. — I  don't  think  that  I  can  avoid  re- 
quiring the  party  to  take  out  a  preliminary  grant  to 
one  of  the  children  on  the  presumption  of  the  death 
of  all  of  them.  I  will  therefore  allow  the  applicant 
to  apply  for  and  obtain  a  grant  of  the  goods  of  Ed- 
ward Galligan,  deceased,  making  such  order,  how- 
ever, in  his  goods.  Then  the  party  can  in  the  office, 
without  any  further  order,  get  a  grant  in  the  goods  of 
Catherine  Galligan. 

Order  accordingly,  with  justifying  security. 

Proctor— George  Scatty. 


Court  of  Cfjancrrj?. 

Beportod  by  Oliror  J.  Burke,  Esq.,  Barrister-at-Law. 
SWDTTMAN  V.  SWEETMAN.— May  2  d  3. 

WW  made  More  Wills  Act  of  1 837— Devise  of  lands 
enquired  subsequent  to  making  of— Heir-at-law — 
Section  by. 

W.  S.  in  1804  conveyed  certain  premises  in  two  seve- 
ral streets  in  the  city  of  Dublin  of  which  he  was 
seised,  to  the  Commissioners  of  Wide  Streets,  for  a 
sum  of  £10,570,  they  paying  said  W.  8.  interest 
at  st6  per  cent,  equal  to  £528  per  annum;  and  it 
was  covenanted  by  them,  that  they,  when  the  said 
premises  should  be  of  the  value  of  £528  a  year, 
would  convey  so  much  thereof  back  to  said  W.  S. 
his  heirs,  &c.  After  said  conveyance  of  1804, 
viz.  in  1818,  W.  S.  made  his  wUl,  whereby  he  de- 
vised "  all  the  rest,  residue,  and  remainder  of  my 
property,  real,  freehold,  and  personal,"  [the  per- 
sonal amounted  to  £100,000]  "  which  I  shall  die 
possessed  of  or  entitled  to,  I  give  and  bequeath  the 
same  unto  my  two  sons,  W.  and  J.  their  heirs,  &c. 


in  equal  shares  and  proportions.39  In  1828,  the 
said  Commissioners  conveyed,  in  pursuance  of  said 
covenant,  certain  premises  amounting  to  £528  per 
annum  to  said  W.  S.  his  heirs,  o>c.  W.  S.  died 
in  1826,  leaving  two  sons  him  surviving,  namely, 
W,  the  elder,  and  J.  the  younger.  Held,  that  this 
will  being  made  before  the  Wills  Act  of  1837,  the 
real  estates  in  said  premises  conveyed  by  said  deed 
of  1823  were  not  operated  upon  by  said  will,  and 
that  therefore  said  W.  S.  died  intestate  as  to  same* 
and  that  the  heir-at-law  was  bound  to  elect  whether 
he  would  take  under  the  said  will  or  against  same. 

This  was  a  cause  petition  filed  by  John  Stanislaus 
Sweetman  against  the  respondent,  William  Andrew 
Sweetman.  The  petition  prayed  for  a  declaration 
that  petjtipper  was  entitled  to  an  equal  moiety  of 
certain" plots  of  ground,  hereditaments  and  premises 
comprised  in  and  granted  by  a  certain  indenture  of 
the  17th  October,  1823.  The  facts,  as  abstracted 
from  the  cause  petition,  are  as  follows: — In  1781 
William  Sweetman,  the  testator,  intermarried  with  . 
Margaret  Cosgrave,  by  whom  he  had  two  sons,  Wil- 
liam the  elder,  and  John  Andrew  Sweetman  the 
younger,  and  two  daughters.  That  said  William 
Sweetman,  the  testator,  in  the  year  1800  sold  cer- 
tain leasehold  premises  of  which  he  was  then  seised  in 
Hawkins'-street  and  Aston's  quay,  in  the  city  of  Dublin, 
to  the  commissioners  appointed  by  statute  for  making 
wide  and  convenient  streets  in  the  city  of  Dublin,  for 
a  sum  of  £10,579,  and  by  two  several  indentures  of 
assignment  bearing  each  the  same  date  of  20th  Feb- 
ruary, 1804,  by  one  whereof  the  said  William  Sweet- 
man, the  testator,  conveyed  the  Baid  premises  and  all 
his  interest  therein  to  the  daid  commissioners,  and  by 
the  other  said  indenture  made  between  three  of  the  said 
commissioners  of  the  one  part,  and  said  William 
Sweetman,  of  the  other  part,  after  reeiting  that  at  the 
time  of  the  execution  of  said  indenture  of  assignment 
the  said  commissioners  had  not  any  funds  to  pay  said 
sum  of  £10,579  so  agreed  upon  to  be  given  to  Wil- 
liam Sweetman,  the  said  testator,  and  that  the  said 
commissioners  had  in  consequence  proposed  to  the 
said  William  Sweetman,  the  testator,  that  so  soon  as 
they  should  demise  and  set  so  much  ground  then  in 
their  possession  as  that  the  rents  thereof  wonld 
amount  to  £528,  being  equal  to  the  interest  at  5  per 
cent,  on  said  sum  of  £10,579,  the  said  commis- 
sioners would  convey  the  said  rents,  and  the  rever- 
sion incident  thereto,  in  fee  to  the  said  William 
Sweetman,  the  testator,  and  until  such  conveyance 
would  be  so  made  by  such  commissioners,  that  they 
wonld  pay  interest  on  the  said  sum  at  the  rate  afore- 
said, it  was  witnessed  that  the  said  commissioners 
thereby  covenanted  that  so  soon  as  aoy  of  their 
ground  should  be  set,  so  that  the  rent  payable  there- 
out to  the  said  commissioners  should  be  sufficient  for 
the  payment  of  said  annual  sum  of  £528,  they  would 
grant  and  convey  unto  the  said  William  Sweetman, 
his  heirs  and  assigns,  so  much  of  the  ground  so  to  be 
demised,  and  the  rents  and  reversions  incident  thereto, 
as  should  amount  to  the  said  annual  sums.  Said 
William  Sweetman,  after  the  death  of  the  said  Mar- 
garet Cosgrave,  his  first  wife,  intermarried  secondly 
with   Charlotte  Maria  D9 Alton,  and  an  indenture 
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of -settlement  was  mad*  on  that   marriage,  windr 
boj-ev  date  aha.  7th  o*  Qeoejnber,  1896/  thereby 
all  the  interest  of  the  said.  WiWam  Swe^mao,  the 
testator,  under*  said 'deed  of  1804*  from  the  commis- 
sioners was  nested  is>j  Arthur  Dunne  and  Patrick 
Plnnket  as ,  trustees  fee  certaUr  trusts  therein,  men- 
tioned for  th*.  .benefit'  of  said   William  Sweetman 
daring  hii  life,  and  to  secure  a  certain  annuity,  and 
subject  thereto  in  case  his  said  wife,  Charlotte  Maria, 
survived  him,  to  the  intent  that  she  should  have 
an  annuity  of  £400  a  year,  with  an  ultimate  trust  for 
the  benefit  of  said  William  Sweetman,  the  testator, 
his  heirs  and  assigns.      On  the  11th  of  September, 
1818,  William  Sweetman,  the  testator,  made  his  will 
duly  attestedr  whereby,  after  reciting  the  said  deed  of 
settlement  of  7th  December,  1805,  by  which  the  said 
ground  rents  of  JB528  a  year  were  charged  with  said 
£400  a  year  for  his  wife,  he  gave  her  a  farther 
^annual  sum  of  £200,  £128  thereof  to  be   paid 
out  of  said  ground  rent,  and  £72  oat  of  such  fund  as 
his  executors  should  think  proper  to  appropriate  for 
that  purpose,  and  testator  then  bequeathed  to  his  jw>n 
John  Sweetman  a  sum  of  £8,000,  and  he  then  made 
certain  bequests  in  fayonr  of  his  daughters,  and  he 
devised  the  residue  of  his  estates  in  the  words  follow- 
ing— "  And  as  to  all  the  rest,  residue  and  remainder 
of  my  property,  real,  freehold  and  personal,  which  I 
shall  die  possessed  of  or  entitled  to,  I  give,  devise, 
and  bequeath  the  same  unto  my  two  sons,  William 
and  John  Sweetman,  their  heirs,  executors,  adminis- 
trators, and  assigns,  in  equal  shares  and  proportions, 
for  their  own  use  and  behoof."    On  the  20th  of  Oct. 
1825,  said  William  Sweetman,  the  testator  made  a 
codicil  to  his  will  attested  by  one  witness  only, 
whereby  he  bequeathed  a  sum  of  £1,000  to  his 
daughter  Mary,  but  he  in  no  otherwise  thereby  al- 
tered his  said  will,  and  in  or  about  the  year  1826  the 
said  William  Sweetman,  the  testator,  died  without 
having  in  anywise  revoked  or  altered  his  said  will  and 
codicil,  leaving  the  said  William  Sweetman,  the  elder 
son  and  heir-at-law,  and  also  the  said  John  Sweet* 
man,  the  younger  son,  and  the  other  persons  named 
in  the  said  will,  him  surviving.     That  after  the  mak- 
ing of  said  will,  which  will  was  made  before  the 
passing  of  the  Wills  Amendment  Act  of  1837,  the 
said  commissioners,  by  indenture  of  the  17th  Oct. 
1823,  conveyed  to  said  William  Sweetman  in  pursu- 
ance of  said  agreement  of  the  20th  of  July,  1804, 
certain  premises  in  said  deed  mentioned,  which  pre- 
mises were  not  the  exact  premises  conveyed  to  the 
commissioners  by  the  deed  of  1804,  the  annual  profit 
rent  of  which  was  £528.      That  upon  the  death  of 
the  testator  the  said  two  sons,  after  setting  apart 
funds  to  meet  the  pecuniary  legacies,  divided  the  en- 
tire residue  of  testator's  estate,  both  real  and  personal, 
in  pursuance  of  said  residuary  devise  and  bequest  be- 
tween them,  and  under  the  said  residuary  clause  the 
said  William  Sweetman  took  and  acquired  as  one  of 
such  residuary  legatees  as  aforesaid  considerable  per- 
sonal property,  especially  sums  of  bank  stock  and 
other  moneys  amounting  in  value  to  £35,000,  as  well 
as  interests  of  considerable  value  in  houses  and  other 
lands  and  tenements  held  by  the  testator.      That  it 
was  the  wish  of  said  testator  that  his  two  sons  should 
share  equally  his  property!  and  so  he  expressed  him- 
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said  will'in  addition  to  -the  titoiWy^  in ^ij^idtuu^ 
property,  inasmuch  as  he  gave. tofts  son.  William  on1 
his  marriage,  also  the  sum  of  £8,000,     That  it  was 
manifestly  the  intention  of  the  testator  not  only  t# 
include  in  said  residuary  devise  the  estate  he  was 
seised  of  at  the  time  of  the  making  of  his  will,  but  also 
at  the  time  of  his  death.    That  said  William  Sweet- 
man well  knew  that  it  was  the  intention  of  his  father 
to  give,  as  petitioner  submitted  he  did  give,  under  the 
said  residuary  devise,  an  equal  moiety  to  his  said  son, 
John  Sweetman,  in  said  lands,  ground  rents,  and  he- 
reditaments so  comprised  in  the  before-mentioned  in* 
denture  of  conveyance  so  made  to  the  said  testator  on 
the  17th  October,  1823,  by  the  said  commissioners  in 
pursuance  of  the  said  agreement  so  previously  entered 
into  by  them  as  aforesaid,  and  by  the  said  William 
Sweetman  at  all  times  acquired  therein  daring  his  life, 
and  on  all  arrangements,  dealings,  and  calculations 
with  respect  to  the  said  residuary  estate  and  interest 
so  given  in  equal  moieties,  that  the  said  two  brothers  at 
all  times  dealt  between  themselves,  on  the  footing  that 
they  had  become  entitled  to  the  entire  of  the  property 
which  the  testator  was  in  any  wise  possessed  of  or 
entitled  to  as  of  the  entire  of  the  property  of  which  the 
testator  was  in  any  wise  possessed  of  or  entitled  to  at 
the  time  of  his  decease,  subject  to  the  payment  of  his 
debts  and  legacies  in  equal  moieties.      That  the  said 
William  Sweetman,  the  said  eldest  son  and  heir  ot 
William  Sweetman,  the  testator,  on  more  occasions 
than  one  during  his  lifetime,  expressly  stated  that  he 
was  only  entitled  on  the  decease  of  his  stepmother, 
the  said  Charlotte  Maria  D' Alton,  to  enter  into  pos- 
session and  receipt  of  a  moiety  of  the  said  ground 
rents  and  premises,  so  comprised  in  and  granted  by 
the  said  indenture  of  the  17th  of  Gctober,  1823,  and 
that  he  at  all  times  acquiesced  in,  and  was  satisfied 
with  the  provisions  of  the  said  will,  and  acknowledged 
that  all  the  property  of  ^very  nature  or  kind  which 
the  testator  was  possessed  of  or  entitled  to  at  the 
time  of  his  death  passed  under  the  said  will,  and  as 
evidence  thereof  amongst  other  acts  and  acknowledg- 
ments petitioner  relied  upon  recitals  and  statements  in 
a  certain  deed  of  the  9th  March,  1827,  which  was 
prepared  by,  one  Mr.  Barry  Lawless,  solicitor,  who 
also  had  acted  as  solicitor  for  said  William  Sweetman 
during  his  lifetime,  by  which  said  deed  William,  for  the 
considerations  therein  mentioned,  conveyed  his  said 
moiety  to  said  John  Sweetman,  and  petitioner  also  relied 
on  another  deed  which  was  executed  by  said  William, 
wherein  he  and  his  brother  were  described  as  the  only 
sons  and  residuary  devisees  of  testator.  That  in  pursu- 
ance of  the  provisions  of  said  settlement  and  will,  said 
Charlotte  Maria  Sweetman,  otherwise  D' Alton,  was  per- 
mitted by  the  said  William  and  John  Sweeetman  to 
enter  into  possession  and  receipt  of  the  entire  of  said 
ground  rents  and  premises  so  comprised  in  the  inden- 
ture of  the  1 7th  of  October,  1823,  and  she,  under 
such  permission,  continued  in  the  sole  and  exdasiro 
possession  thereof  down  to  the  period  of  her  death, 
and  each  of  them  the  said  William  Sweetman  and 
John  Sweetman  daring  their  respective  lifetimes  paid 
each  oat  of  their  own  moneys  a  sum  of  £35  10s.  6U 
by  equal  half-yearly  payments!  so  as  to  make  np  the 
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annual  ram  of  £71  Is.  so  directed  to  be  paid  by  the 
before-stated  will  as  the  remainder  or  balance  of  tbe 
annuity  of  £200  as  aforesaid  mentioned  in  that  will, 
and  given  to  said  Charlotte  Maria  Sweetman,  other- 
trise  EPAlton.  Tbe  petition  then  alleged  that  in  all 
the  dealings  between  the  said  William  and*  John 
Sweetman,  and  the  tenants  of  said  plots  of  ground  so 
granted  by  the  said  commissioners  to  tbe  said  William 
Sweetman,  the  testator,  his  said  sons  after  bis  death, 
the  said  William  and  John  Sweetman  dealt  with  the 
tenants  on  the  understanding,  and  it  was  at  all  times 
conceded  that  each  of  them,  the  said  William  and 
John  Sweetman,  were  entitled  in  equal  moieties  to 
the  reversion  expectant  on  the  determination  of  tbe 
said  leases  which  had  been  so  granted  as  aforesaid  by 
tbe  said  commissioners*  and  as  evidence  thereof  peti- 
tioner relied  on  tbe  fact  that  one  Robert  Smith,  to 
whom  one  of  the  plots  of  ground  and  premises  se 
comprised  in  said  indenture  of  17th  October,  1823, 
had  been  leased  by  the  said  commissioners  for  a  term 
of  three  lives  renewable,  on  or  about  the  30th  May, 
1834,  applied  to  the  said  William  Sweetman  and  to 
the  said  John  Andrew  Sweetman^  to  grant  him  a  re- 
newal of  the  said  lease  of  30th  May,  1834,  and  ac- 
cordingly, by  indenture  of  the  30th  May,  1834,  that 
they,  the  said  William  Sweetman  and  John  Sweetman, 
granted  said  renewal  for  the  lives  in  said  indenture 
mentioned  to  said  John  Robert  Smith,  subject  to  the 
yearly  rent,  &c.  That  said  William  Sweetman  never 
claimed  mors  than  a  moiety,  and  that  he  claimed  as 
tenant  in  common.  Said  William  Sweetman,  the  son 
of  testator,  died  intestate  in  1845,  leaving  his  eldest 
son  and  heir-at-law,  William  Andrew  Sweetman,  the 
respondent,  him  surviving.  The  petition  then  stated 
an  indenture  of  12th  July,  1862,  wherein  it  was. re- 
cited that  John  Sweetman  was  entitled  to  one  undi- 
vided moiety  of  the  said  houses  and  premises  so  con- 
veyed by  said  commissioners,  and  that  he  thereby 
granted  unto  bis  nephew,  the  present  petitioner,  his 
aforesaid  moiety ;  and  he  the  said  John  Sweetman 
subsequently  by  will  confirmed  said  deed*  That  after 
the  decease  of  said  William  Sweetman  in  1845  his 
said  son,  William  Andrew  Sweetman,  the  respondent, 
acknowledged  that  John  Sweetman,  during  his  life, 
and  petitioner,  as  representing  bis  estate,  was  entitled 
to  one  eqnal  moiety  with  the  respondent  of  the  lands 
comprised  in  said  indenture  of  17th  October,  1828. 
That  respondent  never  claimed  up  to  the  month  of 
September,  I860,  to  be  entitled  to  more  than  a  moiety 
of  the  reversion  in  said  hereditaments,  or  otherwise 
than  as  tenant  in  common,  and  that  then  for  the  first 
time  each  claim  was  made  by  said  respondent,  who, 
upon  making  said  claim,  served  notices  on  the  several 
tenants  of  the  premises  that  he  was  legally  entitled, 
not  alone  to  his  own  moiety,  but  to  the  whole  thereof. 
That  in  consequence  of  such  notices  served  by  the 
respondent,  nearly  all  the  tenants  had  declined  to  pay 
the  petitioner  his  demands  upon  them. 

Petition  then  alleged  that  it  had  been  pretended 
by  the  respondent  that  said  William  Sweetman,  the 
testator,  died  intestate  as  to  the  hereditaments  and 
premises  so  comprised  in  said  indenture  of  17th  Oct. 
1823,  and  that  same  did  not  pass  under  said  residuary 
clause  contained  in  said  will,  and  that  he  the  respon- 
dent is  now  entitled  thereto  as  heir-at-law  of  his  said 


father,  but  petitioner  insisted  that  the  premises  passed 
according  to  the  expressed  intention  of  said  testator 
under  his  said  will,  and  that  said  William  Sweetman 
and  his  brother,  John  Sweetman,  became  on  the  de- 
cease of  their  father,  the  testator,  entitled  thereto  in 
equal  moieties,  and  that  the  petitioner  and  respondent 
were  now  entitled  thereto  aa  tenants  in  common ;  and 
further  also  it  was  insisted  upon  by  petitioner  that 
even  if  William  Sweetman  died  intestate,  as  to  the 
hereditaments  and  premises,  and  that  same  descended 
to  the  said  William  Sweetman  as  his  heir-at  law,  yet 
that  as  the  said  William  Sweetman  received  bank  stock 
and  other  moneys  left  by  the  testator  to  an  amount 
far  exceeding  the  saleable  value  of  the  said  moiety  of 
the  said  hereditaments  and  premises  left  to  his  said 
brother  John,  and  as  he  jglso  received  personal  pro- 
perty and  chattels  real  under  the  said  will  of  consi- 
derable value,  he  was  bound  to  elect  whether  he  would 
take  under  the  will,  and  confirm  the  residuary  clanse 
so  made  by  the  said  testator;  and  that  said  William 
Sweetman  did  in  fact,  as  it  was  his  interest  to  do,  so 
elect  And  further,  if  the  said  William  Sweetman 
did  not  elect  that  the  respondent  is  bound  now  to  elecf . 
The  petition  also  charged  that  the  late  William  Sweet- 
man and  John  Sweetman,  on  a  settlement  between 
themselves  of  tbe  properties  derived  under  and  from 
their  father  the  testator,  agreed  to  accept,  and  hold  tbe 
aforesaid  premises  in  equal  moiejies  as  tenants  in  com- 
mon, and  tbe  petition  prayed  that  such  arrangement 
shpuld  be  carried  out 

The  petition  then  prayed  that  it  might  be  declared 
that  petitioner  was  entitled  to  one  equal  moiety  of  the 
plots  of  ground,  hereditaments,  and  premises  so  com- 
prised in  and  granted  by  the  said  indenture  of  the 
17th  October,  1823,  and  that  if  William  Sweetman, 
the  father  of  the  respondent,  had  or  acquired  as  heir- 
at-law  of  the  testator  or  otherwise  apy  right,  estate  or 
interest  which  the  testator  disposed  of  or  assumed 
to  dispose  of  by  bis  said  will,  it  might  also  be  de- 
clared that  the  said  William  Sweetman  was  bouud 
to  elect  conformably  to  the  intentions  and  provisions 
expressed  and  contained  in  the  said  will,  or  to  re- 
nounce the  benefits  and  interests  thereby  given  to  bim, 
and  that  the  said  William  Sweetman  had  in  fact  so 
elected  and  that  the  respondent  as  bfc.  heir-at-law  is 
bound  by  the  election  so  made  by  bis  said  father,  and 
if  no  election  has  been  made,  that  (he  respondent  is 
now  bound  to  elect,  and  that  a  partitjpn  be  made  be- 
tween tbe  petitioner  and  respondent,  and  that  the  re- 
spondent might  be  ordered  to  do  all  such  acts  and  deeds 
as  might  be  requisite  to  confirm  the  petitioner  in  the 
undisturbed  possession  of  his  said  moiety.  The  peti- 
tion also  prayed  for  an  injunction  to  restrain  the  re- 
spondent from  serving  notice  on  the  tenants,  or  in  any 
way  interfering  with  petitioner's  moiety. 

The  respondent,  on  tbe  other  hand*  submitted  as  a 
matter  of  law  that  the  intentions  of  the  testator  could 
only  be  collected  from  the  four  corners  of  the  will,  and 
not  as  alleged  in  petition,  and  that  there  wece  no  words 
in  the  will  from  which  there  could  be  collected  any 
intention  specifically  to  dispose  of  any  interest  in  said 
testator's  covenant  or  contract  with  said  Commission- 
ers of  Wide  Streets,  with  the  exception  o£  the  interest 
thereunder  of  said  Charlotte  Maria  Sweetman,  and 
further  also,  even  if  such  intention  appeared  on  the 
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face  of  said  will,  or  if  such  an  interest  was  capable  of 
being  devised,  which  the  respondent  insisted  it  was  not, 
yet  that  the  subsequent  deed  of  17th  Oct.  1823,  and 
another  deed  of  10th  May,  1824,  herein-after  men- 
tioned, entirely  rendered  said  will  inoperative  as  to 
the  land  conveyed  by  said  deed  of  the  17th  October, 
1823,  and  he  denied  the  allegations  that  the  said 
William  and  John  Sweetman  ever  treated  those  lands 
as  if  they  were  tenants  in  common  under  said  will, 
and  that  therefore  no  election  had  been  ever  made. 
That  said  deed  of  10th  May,  1824,  was  a  conveyance 
of  the  said  plots  of  ground  to  trustees  upon  the  trusts 
therein  mentioned.  The  respondent  also  insisted  that 
the  will  was  wholly  inoperative  to  pass  real  property 
acquired  after  making  the  said  will,  and  consequently 
that  testator  died  intestate  as  to  the  premises,  and 
that  said  respondent  was  not  bound  to  elect  now. 

Brewster,  Q.G.,  Warren,  Q.G.,  Lawless,  Q.O.,  and 
P.  Martin,  appeared  for  the  petitioner. — The  ques- 
tion before  the  Court  arises  on  the  construction  of  a 
will  made  before  the  late  Wills  Act  of  1837.  What 
meaning  will  the  Court  put  upon  the  testator's  ex- 
pression? Will  the  Court  hold  that  this  will  speaks 
from  the  time  of  the  making  the  will,  or  from  the  time 
of  the  death?  This  will  shows  a  clear  intent  on  the 
part  of  the  testator  to  devise  all  freehold  estates  which 
he  "  might  die  possessed  of  or  entitled  to."  It  was 
not  shown  that  the  testator  was  entitled  to  any  other 
freehold  estates,  and  under  these  circumstances  the 
words  of  the  will  were  sufficiently  large  to  carry  pro- 
perty acquired  subsequent  to  the  making  of  said  will. 
But  if  the  after-acquired  property  in  the  lands  do  not 
pass  under  the  will,  and  the  property  is  not  di- 
visible between  the  said  two  brothers,  the  heir  is  put 
to  his  election  as  to  whether  he  will  take  under  or 
against  the  will  If  he  takes  under  the  will,  he  takes 
a  moiety  of  the  lands  and  a  moiety  of  the  money;  if 
he  takes  against  the  will,  he  must  take  the  entire 
lands  and  give  up  so  much  of  the  money  as  the  moiety 
of  the  land  he  takes  is  equivalent  to  in  value.  This, 
then,  is  a  question  of  election.  Here  the  heir,  through 
the  bounty  of  the  testator,  received  a  sum  of  £50,000 
worth  of  personal  assets.  The  dealings  between 
the  parties,  and  the  deeds  executed  between  the 
two  sons  of  the  testator,  show,  we  contend,  that  such 
election  has  in  point  of  fact  been  made.  But  if  not 
made  it  must  be  made  sow,  and  the  respondent  de- 
riving through  the  heir-at-law  is  bound  either  to  bring 
in  the  sum  received  by  his  father,  namely,  the 
£50,000,  or  that  this  property  shall  be  held  accord- 
ing to  the  intent  of  the  testator.  That  the  testator 
intended  that  all  the  property  should  pass  that  he 
might  be  seised  or  possessed  of  at  the  time  of  his 
death  is  clear,  and  if  cases  were  wanting  on  this  point 
none  could  be  more  in  point  than  Churchman  v.  Ire- 
land (1  Russel  &  Mylne,  250)  a  case  on  a  will  made 
before  the  Wills  Act  of  1837.  There  the  words 
were  very  similar.  The  marginal  note  is,  "  A  devise 
and  bequest '  of  all  my  estate  and  effects  both  real  and 
personal,  which  I  shall  die  possessed  of  extends  to 
lands  purchased  by  the  testator  after  tbe  date  of  his 
will;  and  therefore  the  heir  taking  benefits  under  the 
will  must  elect." — Schroder  v.  Schroder  (1  Kay,  578). 
Hance  v.  lruwhitt  (2  Johns.  &  Hem.  216)  was  upon 
the  construction  of  a  will.     The  marginal  note  there 


is  as  follows: — "  A  devise  before  1838  of  all  my  free- 
hold, hereditaments,  and  all  my  goods,  chattels,  *and 
generally  all  other  my  real  and  personal  estate  aud 

effects  whatsoever whereof  I,  or  any  person  or 

persons  in  trust  for  me,  am,  is,  or  are  or  shall  or  may 
be  seised  or  possessed ' — Held,  to  put  the  heir  to  his 
election  as  to  after- acquired  lands.''  AH  the  authori- 
ties on  election  by  the  heir  nnder  such  a  devise,  are 
reviewed  here  by  Sir  Page  Wood. 

J.  E.  Walsh,  Q.O,  Hemphill,  Q.C.,  and  Litton, 
were  for  the  respondent — The  effect  of  the  convey- 
ance of  1823  from  the  Commissioners  of  Wide  Streets, 
and  also  the  conveyance  to  trustees  by  the  deed  of 
1824,  had  the  effect  of  revoking  this  devise,  and  there- 
fore the  testator  died  intestate.  This  doctrine  of  re- 
vocation is  discussed  in  Brydges  v.  Duchess  of  Chan- 
dos  (2  Ves.  Jun.  417).  That  was  where  there  were 
"  articles  to  settle  the  estates  of  the  husband,  subject  to 
certain  uses  and  trusts,  on  the  first  and  other  sons  in  tail 
male,  remainder  to  the  husband  in  fee.  The  hnsbaod 
confirming  the  articles  devised  the  same  estates,  in 
case  he  should  die  without  issue  male,  or  on  failure  of 
issue  male  in  the  life  of  his  wife,  and  by  a  subsequent 
settlement  in  performance  of  the  articles  conveyed  to 
trustees  and  their  heirs  (after  certain  uses  and  trusts) 
to  the  use  of  the  first  and  other  sons  in  tail  male,  re- 
mainder to  himself  in  fee,  the  whole  fee  being  con- 
veyed; and  some  of  the  purposes  being  inconsistent 
with  the  will  and  the  articles,  the  will  is  revoked  as 
to  the  settled  estates;  and  evidence  here  to  prove  the 
intention  of  the  parties  to  a  settlement  was  refused." 
This  is  the  root  of  all  decisions  on  revocations.  The 
conveyance  of  1824  revested  the  estate  in  the  testa- 
tor, and  consequently  produced  a  total  revocation  of 
the  will.  So  in  Cave  v.  Halford(3  Ves.  683)  parol  in- 
tention  not  to  revoke  was  rejected.  And  any  alteration 
of  the  estate,  or  a  new  estate  taken,  is  at  law.  a  revo* 
cation,  whether  for  a  partial  or  a  general  purpose.— 
Harwood  v.  Oglander  (6  Ves.  221  a,  and  decided  on 
appeal — 8  Ves.  125  to  127),  where  the  authorities 
up  to  1803  are  reviewed.  The  above  cases  then  go 
to  show  that  even  supposing  the  words  of  the  will  are 
large  enough  to  carry  after-acquired  property,  yet  that 
the  alteration  in  the  estate  by  the  conveyance  to  trus- 
tees by  the  deed  of  1824  was  in  itself  a  revocation  of 
the  wilL  The  heir  will  not  be  put  to  his  election  in 
cases  of  revocation  by  alteration  of  the  estate— 
Plowden  v.  Hyde  (2  Sim. ».  s.  171);  Tenant  v.  Te- 
nant (LI.  &  Goold.  516).  In  the  discussion  of  Thttr 
lusson  v.  Woodford  (13  Ves.  209,  1  Dow.  249),  Sir 
Samuel  Romily  put  it  as  a  doubtful  point  whether  the 
heir  must  elect  where  a  legacy  is  given  to  him  and 
an  estate  to  a  stranger,  and  after  tbe  will  a  recovery 
is  suffered  by  the  testator,  whereby  the  will  is  revoked 
and  the  estate  descends  to  the  heir,  and  he  thought 
the  heir  could  not  be  put  to  his  election.  Sir  Edward 
Sugden,  commenting  on  this  case  in  2  Sugden  on 
Powers,  7th  ed.  147,  says  "the  point  seems  very 
doubtful,  for  notwithstanding  that  the  testator  in- 
tended the  estate  to  go  to  the  devisee,  yet  the  will 
being  revoked  as  to  the  devise,  there  seems  to  be  no 
equity  attaching  to  the  conscience  of  the  heir.  Schro- 
der v.  Schroder  (Kay,  578,  a.  a  24  L.  J.  Ch.  5 10) 
does  not  assist  the  petitioner  here,  inasmuch  as  it  ii 
not  a  question  of  revocation. — Power  v.  Power  (9 


THE  IRISH  JURIST. 


317 


Ir.   Ch.   178);    Walker  v.  Armstrong  (21    Beav., 
284). 

The  Lord  Chancellor. — Having  beard  this  case 
at  great  length  I  am  of  opinion  that  the  property  ac- 
quired after  the  making  of  the  will  did  not  pass  by 
the  terms  of  the  will,  the  will  being  made  before  the 
recent  Wills  Acts,  7  Wm.  IV.,  and  1  Vic.  c.  26,  ss. 
24-34.  Those  estates  were  acquired  under  the  con- 
veyance by  the  Commissioners  of  Wide  Streets  to  Mr. 
William  Sweetman ;  if  the  property  did  not  pass  by 
the  terms  of  the  will,  it  descended  to  the  heir-at-law 
beneficially;  that  is,  the  real  estates  acquired  by  the 
testator  between  the  date  of  the  execution  of  his  will 
and  the  day  of  his  death  passed  to  his  heir  at- law,  and 
he  is  now  bound  to  elect,  if  he,  or  if  his  father,  have 
not  as  yet  elected,  whether  he  will  take  those  real  es- 
tates as  heir,  or  whether  he  will  accept  his  interest 
under  the  will;  and  I  shall  therefore  declare  that  the 
father  of  the  respondent  was  bound  to  make  election 
between  those  premises  granted  and  conveyed  by  the 
deed  of  the  1 7th  of  October,  1823,  and  the  benefits 
in  the  real  and  personal  estate  given  to  William 
Sweetman  by  the  will  of  his  father.  Should  it,  how- 
ever, appear  to  me  that  no  election  has  been  hereto- 
fore made  in  the  lifetime  of  William  Sweetman,  the 
lather  of  the  respondent,  William  Andrew  Sweetman, 
or  by  the  respondent  himself,  then  I  shall  declare 
that  the  respondent  is  bound  now  to  elect  whether  he 
will  take  under  the  provisions  of  the  will  or  against 
it.  I  have  considerable  doubt  just  now  on  my  mind 
whether  such  election  has  as  yet  been  made,  and  I 
shall  therefore — inasmuch  as  the  respondent  has  de- 
nied that  any  election  has  been  made — refer  it  to  the 
Master  of  the  Court  in  rotation,  to  inquire  whether 
the  respondent,  or  his  father,  has  elected  to  take  under 
or  against  the  said  will.  This  is  the  order  than  I 
shall  make.  On  the  first  point  that  has  been  argued, 
that  is — that  the  after-acquired  property  was  operated 
npon  by  the  will,  I  am  clearly  of  opinion  that  it  did 
not  pass  under  the  terms  of  the  will,  this  will  being 
made  before  1838.  That  being  so,  then  is  the  heir 
boand  to  elect?  Clearly  he  is.  In  Hance  v.  Tru- 
vhitt  (2  Johns.  <&  Hem.  216)  the  testator  made  a  will 
very  similar  to  the  one  now  before  the  Court.  There 
the  testator  in  his  will,  made  before  the  passing  of 
the  late  Act,  devised  all  property  he  might  be  seised 
of  at  his  death.  And  it  was  there  held  that  the  heir 
was  put  to  his  election ;  and  so  I  think  that  this  is  a 
case  of  clear  election.  Conceding  now  that  the  testatot 
had  an  equitable  estate  in  those  lands  under  the  agree- 
ment between  him  and  the  Wide  Street  Commis- 
sioners, did  he  not  deal  with  that  estate,  was  not  that 
estate  altered  by  his  several  acts  and  deeds?  Clearly 
it  was.  He  gave  himself  quite  another  estate ;  it  is 
the  same  estate  so  far  as  his  mind  is  concerned.  But 
no  matter  what  his  mind  was,  I  am  of  opinion  that 
the  petitioner  is  entitled  to  the  relief  he  seeks  here, 
and  also  to  his  costs  up  to  and  including  the  hearing. 
The  Conrt  then  made  the  following  order : 
"  His  lordship  doth  declare  that  William  Sweetman, 
the  eldest  son  and  heir  at-law  of  William  Sweet- 
man the  testator  in  the  cause  petition  mentioned 
and  the  father  of  said  respondent,  was  bound  to 
elect  between  the  estate  and  interest  as  heir-at- 
law  in  the  lands  and  premises  granted  and  con- 


veyed by  the  deed  of  17th  of  October,  1823,  in 
the  cause  petition  mentioned,  and  the  interests 
and  benefits  in  the  real  and  personal  estate  given 
to  the  said  William  Sweetman  by  the  will  of  his 
said  father;  and  it  is  further  declared  that  in  case 
it  shall  appear  that  no  election  has  been  hereto- 
fore made  in  the  lifetime  of  William  Sweetman, 
the  father  of  the  respondent  William  Andrew 
Sweetman,  or  by  the  said  respondent,  then  the 
said  respondent  William  Andrew  Sweetman,  ss 
eldest  son  and  heir-at-law  of  his  said  father  Wil- 
liam Sweetman,  is  bound  to  elect  whether  he  will 
take  under  the  provisions  of  said  will  or  against 
the  same,  and  the  said  respondent  denying  that 
any  such  election  has  been  made,  his  lordship 
doth  order  that  it  be  referred  to  the  Master  of 
the  Court  in  rotation  to  inquire  whether  the  said 
William  Sweetman,  the  sen  of  the  testator  Wil- 
liam Sweetman,  in  his  lifetime  elected  to  take 
under  or  against  the  said  will,  or  whether  the 
respondent  William  Sweetman,  since  the  death  of 
his  father,  elected  to  take  under  or  against  the 
said  will  as  aforesaid ;  and  his  lordship  doth  de- 
clare, that  the  petitioner  is  entitled  to  the  costs 
of  this  suit  up  to  and  including  this  hearing  and 
decretal  order.  And  it  is  further  ordered,  that 
the  respondent  William  Sweetman  do  pay  to  the 
petitioner  John  Stanislaus  Sweetman  the  amount 
of  said  costs  when  taxed  and  ascertained. 

Solicitor  for  the  petitioner — Mr.  John  Martin,  45  Lower 
Gardiner-street 

Solicitors  for  the  respondent — Messrs.  John  Vincent  &  Co., 
81  South  Frederick-street. 


Court  of  Common  $Ua0» 

r  Reported  by  J.  Field  Johnston,  Esq ,  Bamter-at-Law.] 

Levingston  v.  Board  of  Guardians  of  the  Lurgan 
Union. — April  24. 

Trespass — Liability  of  Poor  Law  Guardians  to  be  sued 
for  an  act  done  in  their  corporate  capacity. 

To  an  action  brought  by  the  plaintiff,  a  linen  manu- 
facturer, against  the  defendants,  the  Poor  Law 
Guardians  of  the  Lurgan  Union,  for  opening  a. 
sewer  and  causing  impure  matter  to  be  discharged 
into  the  stream  of  a  river,  the  water  of  which  the 
plaintiff  was  entitled  to  have  flow  past  his  premises, 
the  defendants  pUaded—\.  That  the  Poor  Law 
Commissioners  had  issued  a  general  order  which  di- 
rected the  defendants  whenever  there  should  be  such 
a  defect  in  the  drainage  of  the  Lurgan  Union 
Workhouse  as  might  tend  to  injure  the  health  of 
the  inmates,  to  remedy  such  defect;  that  such  defects 
had  arisen ;  that  it  was  necessary  that  they  should 
open  a  sewer,  j-c,  and  that  they  did  so;  and  that 
in  no  other  way  could  they  have  remedied  the  de- 
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fects  so  existing;  and  that  they  acted  bona  fide,  ' 
with  due  skilfulness  and  without  negligence.     2.  1 
That  under  the  powers  conferred  by  1  0-2  Vic.  c 
56,  the  defendants  ordered  one  R.  M.  to  construct 
a  sewer,  j-c,  which  he  did;  and  that  that  order 
made  by  the  defendants  had  not  been  quashed.  Upon 
demurrer  held,  1.  that  the  pleas  were  bad,  but  2. 
that  the  action  was  unmaintainable,  as  the  damages, 
if  recovered,  could  not  be  levied  out  of  the  rates  of 
the  union,  and  that  there  must  bs  judgment  for  the 
defendants. 

Thi  first  count  of  the  summons  and  plaint  complained 
that  the  plaintiff  was  possessed  of  a  certain  messuage 
and  lands,  and  was  entitled  to  have  the  water  of  a 
certain  stream  or  water-course  rnn  and  flow  to  and 
past  his  said  premises,  and  to  have  the  nse  of  the 
same  for  the  purpose  of  his  business  aa  a  linen  manu- 
facturer, and  for  other  purposes,  without  being  injured 
and  polluted  as  thereinafter  mentioned,  jet  the  defen- 
dants, while  the  plaintiff  was  so  entitled  as  aforesaid, 
wrongfully  opened  a  sewer'  into  the  said  stream  at  a 
point  higher  up  than  where  it  flows  past  the  plaintiffs 
land,  and  caused  large  quantities  of  filthy  and  impure 
matter  to  be  discharged  within  the  said  stream, 
whereby  the  water  thereof  had  become  greatly  fouled 
and  polluted,  and  rendered  unfit  and  unsuited  to  be 
used  by  the  plaintiff  aa  theretofore  in  his  said  business 
and  for  other  proper  and  necessary  purposes,  by  rea- 
son whereof  the  plaintiff  had  been  deprived  of  the 
use  and  benefit  of  the  said  water  as  he  formerly  en* 
joyed. 

The  second  count  complained  that  the  plaintiff  was 
possessed  of  such  messuage  and  lands  as  in  the  first 
count  mentioned,  with  the  appurtenances,  and  was 
entitled  to  have  the  water  of  the  stream  or  water- 
course run  and  flow  to  and  past  the  same  as  therein 
mentioned,  and  without  being  injured  and  polluted  as 
thereinafter  stated ;  yet  the  defendants,  on  divers 
days  and  times,  wrongfully  and  injuriously  caused  and 
procured  to  be  discharged  into  the  said  stream  divers 
large  quantities  of  filthy  and  impure  matter,  and  ren- 
dered the  water  of  the  said  stream  offensive  and  im- 
pure, and  unfitted  and  unsuited  for  the  use  of  the  said 
plaintiff  in  his  business  of  linen  manufacturer,  and  for 
other  lawful  and  proper  purposes  as  it  had  theretofore 
been  used,  and  by  reason  whereof  the  plaintiff  was 
deprived  of  the  benefit  of  the  said  stream  as  thereto 
fore  enjoyed,  and  to  which  he  was  lawfully  entitled, 
and  had  been  otherwise  greatly  injured. 

The  fifth  defence*  pleaded  to  these  two  counts  was 
'as  follows: — That  before  the  doing  of  any  of  the  acts 
in  the  said  counts  complained  of  the  commissioners 
for  administering  the  laws  for  the  relief  of  the  poor 
in  Ireland,  and  according  to  the  forms  of  the  statu- 
tory enactments  in  Chat  behalf,  made  and 'issued  a 
general  order  under  their  hand  and  Beal,  and  which 
was  approved  of  by  the  then  Lord  Lieutenant- Gene- 
ral and  General  Governor  of  Ireland,  according  to  the 
form  of  the  said  enactments;  and  by  the  said  order 
they,  the  said  commissioners,  ordered  and  directed  the 
"iaid  defendant!  if  and  whenever  there  should  be  or 
otherwise  any  such  defect  in  the  drainage  of  the  work- 
house of  the  Lurgan  Union  as  might  tend  to  injure 
the  health  of  the  inmates  thereof,  without  delay  to 


remedy  such  defects.  And  the  defendants 'say  that 
immediately  before  the  doing  of  the  several  acts  in 
the  said  several  counts  in  the  said  summons  and  plaint 
respectively  complained  of,  certain  defects  bad  arisen 
and  did  exist  in  the  drainage  of  the  said  workhouse, 
and  which  defects  then  tended  to,  and,  in  feet,  did  in- 
jure the  health  of  the  inmates  thereof,  and  they  say  that 
thereupon  and  by  virtue  of  the  said  order  and  of  the 
statute  in  that  case  made  and  provided,  it  became  and 
was  their  duty  without  delay  to  remedy  such  defects, 
and  that  to  remedy  same  it  became  and  was  necessary 
that  they  should  open  and  construct  a  sewer  from  the 
said  workhouse  to  and  into  a  certain  stream  com- 
monly called  the  Union  Stream,  which  flows  through 
and  past  the  ground  belonging  to  the  said  workhouse, 
and  thence  onward  till  it  fells  into  a  certain  river 
called  the  Pound  River,  which  is  the  stream  or  water 
in  said  counts  mentioned;  and  that  they  should  cause 
the  drainage  of  the  said  workhouse  to  pass  away  from 
the  same  and  flow  through  the  said  sewer  so  con* 
structed  by  them  into  said  union  stream.  And  Che 
defendants  say  that  accordingly,  and  for  the  purpose 
of  remedying  the  said  defect  so  existing  iu  the  drain- 
age of  the  said  workhouse  as  aforesaid,  they  did  open 
and  construct  a  certain  sewer  from  the  said  workhouse 
to  and  into  the  said  union  stream,  and  thereby  to 
some  extent  did  necessarily  and  unavoidably  cause 
ilthy  and  impure  matter  to  be  discharged  into  the 
said  uuion  stream  or  water- course  in  the  said  sum- 
mons and  plaint  mentioned,  which  are  the  opening  of 
the  sewer  and  the  causing  filthy  and  impure  matter  to 
be  discharged  into  the  said  union  stream  or  water- 
course in  the  said  counts  respectively  complained  of. 
And  the  defendants  say  that  in  no  other  way  than  by 
the  means  aforesaid  could  they  have  remedied  the  de- 
fects so  existing  in  the  drainage  of  the  said  work- 
house as  aforesaid,  and  that  in  so  doing  they  acted 
bona  fide,  with  due  skilfulness  and  without  negligence, 
and  with  the  sole  object  of  remedying  the  defects  in 
the  drainage  in  the  said  workhouse,  as  they  were 
bound  to  do  for  the  cause  aforesaid. 

The  sixth  defence  was  as  follows: — That  under  the 
powers  conferred  upon  them  by  the  statute  of  1  &  2 
Vic  c.  56  they  duly  made  an  order  and  thereby  or- 
dered one  Robert  M4Connell  to  construct  a  sewer  from 
the  said  workhouse  to  and  into  the  said  union  stream, 
the  said  union  stream  being  a  stream  which  flows 
into  the  said  stream*  oc  water-course  in  the  said  counts 
respectively  mentioned,  and  to  discharge  the  drainage 
and  sewage  of  the  said  workhouse  through  the  said 
stream  into  the  said  union  stream.  And  in  pursuance 
of  and  in  conformity  with  the  said  order  the  said  Ro- 
bert M4Connell  did  construct  a  sewer  for  the  said 
workhouse  to  and  into  the  said  union  stream,  and  did 
discharge  the  drainage  and  sewage  of  the  said  work- 
house through  the  said  sewer  into  the  said  union 
stream  so  flowing  into  the  stream  or  water-course  in 
the  said  counts  respectively  mentioned  as  aforesaid, 
and  thereby  did  necessarily  cause  Borne  fiHhy  and  impure 
matter  to  be  discharged  into  the  said  last-mentioned 
stream  or  watercourse,  which  are  the  opening  of  the 
sewer,  and  causing  filthy  and  impure  matter  to  be  dis- 
charged into  the  Baid  stream  or  water-course  and  pollut- 
ing the  same  and  thewaterthereof,  and  other  matters  in 
the  saidicounts  respectively  complained  o£  And  the  de- 
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fendants  in  fact  say  that,  save  by  the  making  of  the 
said  order,  they  did  not  do  or  cause  to  be  done  tha 
matters  in  the  said  counts  complained  of,  or  any  of 
them ;  and  that  the  said  order  has  not  been  quashed, 
bat,  on  the  contrary,  is  still  in  fall  force  and  effect. 
To  these  defences  the  plaintiff  demurred.  The  follow- 
ing were  the 

Points  of  demurrer. 

1.  That  it  does  not  by  the  said  defence  appear  that 
defendants  had  nnder  said  order  or  otherwise  any  sta- 
tutable or  other  authority  to  cause  the  said  sewage  to 
flow  into  plaintiff's  stream. 

2.  That  it  does  not  by  said  defence  appear  that 
either  the  said  commissioners  or  the  defendants  had 
any  lawful  authority  to  cause  the  said  sewage  to  come 
into  plaintiff's  stream  or  water-course  at  such  a  level 
or  in  such  a  manner  as  might  prejudice  or  injure  the 
plaintiff. 

3.  That  the  necessity  in  the  5  th  defence  alleged  is 
no  sufficient  defence  or  justification  of  the  grievances 
complained  of. 

4.  That  it  does  not  appear  that  the  order  of  the 
commissioners  and  the  statute  therein  referred  to  di- 
rected and  authorised  the  said  alleged  defects  in  the 
drainage  of  the  workhouse  to  be  remedied  in  the  man- 
ner complained  of. 

5.  That  the  statute  in  the  sixth  defence  referred  to 
did  not  authorise  the  making  of  the  said  defence 
therein  stated. 

6.  That  it  does  not  appear  that  the  defendants  had 
any  statutable  or  other  authority  to  do  any  act  whieh 
would  cause  the  sewage  matter  of  the  workhouse  to 
flow  to  the  plaintiff's  premises. 

7.  That  it  does  not  appear  by  said  defence  that  de- 
fendants had  any  authority  under  the  statute  or  other- 
wise to  send  the.  sewage  matter  of  the  workhouse  into 
the  river  therein  mentioned,  so  that  the  same  would 
come  to  plaintiff's  premises. 

Ferguson  (with  him  Harrison,  Q.  0.)  for  the 
demurrer. — The  General  Orders  published  in  1844, 
art.  61,  art.  62,  direct  that  cesspools  shall  be  cleaned, 
and  that  when  there  is  any  defect  in  the  ventilation 
or  drainage  of  a  workhouse,  it  is  to  be  remedied. 
These  orders  do  not  justify  the  defendants  in  turning 
the  contents  into  the  plaintiff's  river.  Independently 
of  that  the  orders  of  the  commissioners  could  not  di- 
rect what  was  not  in  accordance  with  the  law.  The 
commissioners  have  no  power  to  order  this  to  be  done 
in  violation  of  the  rights,  of  third  parties.  The  28  & 
29  Vic  c.  75  authorizes  full  compensation  for  injuries 
done  under  it.— Cator  v.  Lewisham  Board  oj  Works 
(34  L.  J.t  Q.  B.,  74);  Spokes9  case  (1  Law  Reports, 
Equity  Series,  42).  The  sixth  defence  relies  on 
an  order  made  by  the  defendants  themselves ;  but  the 
Poor  Law  Guardians  have  no  power  to  make  orders, 
they  can  only  carry  them  out.  Dudden  v.  Clutton 
Guardians  (1  H.  AN.  627)  was  brought  for  diverting 
a  water-course,  but  the  law  must  be  the  same  in  respect 
to  fouling  it.  Southampton  Bridge  Co.  v%  Lamb  (8  £11. 
it  BL  801)  is  precisely  in  point.— Gibbs  v«  Trustees  (3 
H.  &  N.  164; ;  Whkehouse  v.  FeUowes  (10  0.  B.  N.s. 
765);  Ooldsmidv.  Tunbridge  WelU(3B  L.J.Ch,  88.) 

Law,  Q.C.,  and  Monroe,  contra.— ?The  demurrer 
admits  that  the  order  to  drain  was  made  by  the  com- 
missioners.   It  farther  admits  that  the  health  of  the 


paupers  was  liable  to  be  injured.  It  further  admits 
that  a  sewer  was  necessary,  and  that  in  no  other  way 
could  this  have  been  done.  It  farther  admits  that  it 
was  done  bona  fide,  and  that  there  was  no  negligence. 
Where  trustees  in  exercise  of  a  public  function  with- 
out emolument  do  something  bonafide1  they  are  not 
liable  in  an  action  for  damages.  In  11  &  12  Vic.  c 
73  there  is  a  provision  to  punish  the  guardians  when 
they  do  not  obey  the  orders  of  the  commissioners. 
It  is  their  duty  to  drain  the  workhouse,  and  that  in- 
cludes the  grounds  of  the  workhouse. — Sutton  r. 
Clarke  (6  Taunt.  29).  A  writ  of  certiorari  is  the 
method  of  quashing  this  Older  if  it  be  illegal;  it  can* 
not  be  done  by  action. — Meredith's  case  (4  T.  R. 
796).  The  only  way  of  testing  whether  they  have 
exceeded  their  anthority  is  by  certiorari.  Again,  the 
summons  and  plaint  is  bad.  The  damages  could  not 
be  levied  but  out  of  the  rates ;  and  where  the  damages 
cannot  be  recovered  the  action  is  unmaintainable.— 
Coe  v.  Wise  (5  B.  &  Smith,  475)  shows  that  where 
only  trust  property  can  be  taken  in  execution  the  ac- 
tion is  not  maintainable. — Duncan  v.  Findlater  (6 
CI.  &  Fin.  907);  Trustees  v.  Boss  (12  CI.  &  Fin. 
512).  In  all  the  cases  referred  to  on  the  other  side 
there  was  authority  to  give  compensation.  The  rates 
are  exempted  from  anything  but  supporting  the  in- 
mates. The  party  has  his  remedy  by  proceeding 
against  the  individuals  who  have  exceeded  their  legal 
powers  if  they  have  done  so — ss.  102,  114,  117. 

Harrison,  Q.O.  in  reply.— There  was  no  power  in 
the  defendants  to  do  this.  As  to  what  is  said  about 
certiorari,  the  order  is  good  on  the  face  of  it;  it  is  an 
order  to  drain  the  workhouse,  and  no  one  could  quar- 
rel with  it.  In  an  action  against  the  same  board  brought 
for  a  similar  thing,  and  tried  before  Hayes,  J.,  the 
guardians  undertook  to  abate  the  nuisance.  McDon- 
nell v.  Guardians  of  the  Cork  Union  (5  Ir.  G.  L>  R. 
108).  The  defendants  are  authorized  to  levy  a  rate 
to  recoup  the  plaintiff,  as  well  as  a  rate  to  recoup  the 
labourer  who  makes  the  works— Dos  v.  Parr  (1  Geale 
&  Davis).  In  KembU  v.  Kean  (17  C.  B.  483)  it  was 
held  that  though  the  judgment  be  not  available,  the 
plaintiff  was  entitled  to  have  his  judgment.  What  was 
said  in  Coe  v.  Wise  was  not  necessary  to  the  decision 
there  as  will  be  seen  from  the  judgment  of  Black- 
burn, J.  in  that  case.  If  judgment  be  not  given  for 
the  plaintiff,  a  board  of  guardians  may  do  anything 
they  please. — Craw  find  v.  Corporation  of  Dublin 
(10  Ir.  Jur.  N.S.  109.) 

Cur.  adv.  vult. 

Monroe  on  a  subsequent  day  called  the  attention 
of  the  Court  to  Richardson  v.  Corcoran  (7 1.  0.  L.  R. 
131). 

May. — Monahan,  C.J.—In  this  case  the  action 
was  brought  by  Mr.  Levingston,  who  is  a  linen  manu- 
facturer, residing  in  the  county  Armagh,  against  the 
guardians  of  the  Lurgan  Union  to  recover  damages 
for  the  pollution  of  a  stream  which  had  been  always 
used  by  him  for  the  purposes  of  his  business,  by  open- 
ing a  sewer  into  it  at  a  point  above  that  at  which  it 
reached  his  premises-  The  defendants  have,  [among 
other  defences, .  pleaded  that  certain  defects  having 
arisen  in  the  sewage  of  the  workhouse  injurious 
to    the   health    of  the  inmates,    it    became  their 
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duty,  under  an  order  of  the  Poor  Law  Com- 
missioners previously  toned,  in  pursuance  of  the 
statute,  forthwith  to  remedy  such  defects;  and  that 
each  defect  could  be  remedied  only  by  opening  a  sewer 
from  the  workhouse  into  the  said  stream,  which  was 
accordingly  done;  and  that  the  guardians  had  all 
through  acted  bona  fide,  and  with  the  sole  object  of 
remedying  the  defects  in  the  drainage.  They  also 
pleaded  that  under  the  powers  conferred  on  them  un- 
der the  statute  1  &  2  Vic.  c.  56,  they  duly  made  an 
order  directing  one  Robert  M'Connell  to  construct 
such  a  sewer,  and  that  M'Connell  accordingly  did  so, 
which  necessarily  produced  the  pollution  in  the  plaint 
complained  of;  and  that  except  by  making  such  order 
they  did  not  do  or  cause  to  be  done  any  of  the  mat- 
ters complained  of,  and  that  the  said  order  has  not 
been  quashed,  but  is  still  of  full  force  and  effect.  A 
demurrer  has  been  taken  to  these  two  defences;  and 
it  has  been  argned  that  the  commissioners  had  the 
power  under  the  Act  of  Parliament  to  make  this  gene- 
ral order,  and  that  the  guardians  were  bound  to  obey 
it;  and  further,  that  if  anybody  wished  to  find  fault 
with  that  order,  their  course  should  have  been  to  have 
it  quashed  by  the  Court  of  Queen's  Bench.  The  an- 
swer to  this  is,  that  the  order  as  it  stands  is  merely  an 
innocent  one;  but  it  would  be  perfectly  unjustifiable 
that  they  would  have  a  right  to  do  any  injury  to  an- 
other person.  We  cannot  see  the  slightest  pretence 
for  any  such  authority.  No  doubt,  there  are  very 
many  Acts  of  Parliament  that  do  authorize  inter- 
ference with  the  rights  of  third  parties;  but  there  is 
not  to  be  found  any  Act  of  Parliament  that  does 
not  provide  compensation  to  the  party  injured  thereby. 
Can  it  then  be  supposed  that  either  by  an  order  of 
the  Poor  Law  Commissioners,  or  by  a  supposed  order 
of  a  board  of  guardians  themselves  that  board  could 
authorize  themselves  to  commit  a  trespass  by  the  act 
of  another?  If  any  snch  power  was  given,  com- 
pensation would  surely  have  been  provided.  We  are 
therefore  of  opinion  that  the  only  power  they  have  is 
the  same  as  that  of  any  private  person.  In  point  of 
fact  the  learned  counsel  who  argued  the  case  can 
scarcely  be  said  to  have  relied  seriously  upon  these 
points,  but  availed  himself  of  the  privilege  to  which 
he  was  entitled  of  turning  round  upon  the  plaint  it- 
self, and  contending  that  the  summons  and  plaint  it- 
self would  have  been  bad  upon  general  demurrer  and 
cannot  now  be  maintained  when  judgment  is  to  be 
given  upon  the  entire  record.  It  is  true  that  this 
point  has  not  been  noted  upon  the  demurrer  books. 
There  was,  however,  evidently  no  surprise  upon  the 
other  side  caused  by  the  omission.  The  question, 
then,  is  whether  or  not  if  the  board  of  guardians  bad 
done  such  an  act  any  action  could  be  maintained 
against  them  in  their  quasi  corporate  capacity  for  such 
an  act.  The  argument  in  favor  of  the  plaintiff  is — 
that  the  general  principle  is  that  where  any  act  is 
committed  by  anybody,  that  person  is  liable  to  make 
compensation  for  any  injury  resulting  from  the  act; 
but  can  it  again  be  said  that  such  an  action  should 
lie  when  it  is  conceded  that  if  judgment  followed  the 
only  property  liable  to  satisfy  that  judgment  will  be 
the  quasi  corporate  property?  It  is  not  contended 
that  either  the  property  or  persons  of  the  guardians 
themselves  could  be  taken  in  execution  under  such  a 


judgment.  I  believe  that  the  real  property  of  the 
anion  is  vested  in  the  commissioners;  and  though  the 
bedding,  furniture,  &c,  are  said  to  be  vested  iu  the 
guardians,  it  is  quite  plain  that  this  property  most  in 
the  event  of  seizure  be  replaced  from  the  rates.  Well, 
then,  the  question  that  arises  is  whether  or  not  the 
rates  or  proceeds  of  the  rates  are  properly  applicable 
to  discharge  a  liability  of  this  kind.  The  61st  sec- 
tion of  the  1  &  2  Vic.  c.  56  is  the  section  which  gives 
power  to  the  guardians  to  levy  rates  for  the  purpose 
of  defraying  expenses  incurred  in  the  execution  of  the 
Act.  Again,  the  51st  section  makes  provision  for  the 
levying  of  certain  rates  for  the  purpose  of  facilitating 
emigration  under  certain  circumstances;  and  in  the 
following  section  (52)  it  is  enacted  and  declared  that 
"  It  shall  not  be  lawful  for  the  commissioners  or  any 
guardians,  or  other  persons  acting  in  the  execu- 
tion of  this  Act,  to  apply  directly  or  indirectly  any 
money  raised  under  the  authority  of  this  Act  to  the 
relief  of  the  destitute  poor  in  any  other  manner  than 
is  herein  expressly  mentioned,  or  to  any  purpose  not 
expressly  provided  for  in  this  Act"  In  the  note  to 
this  section  in  the  book  that  I  am  reading  (Moore's 
Irish  Poor  Law,  p.  42)  several  cases  are  referred  to. 
Then  the  94th  section  expressly  directs  "that  all 
payments,  charges,  and  allowances  made  by  any  guar* 
dian  or  other  person,  and  charged  upon  the  rates  for 
the  relief  of  the  destitute  poor  contrary  to  the  provi- 
sions of  this  Act,  or  at  variance  with  any  order  of  the 
commissioners  made  under  the  authority  of  this  Act, 
are  hereby  declared  to  be  illegal,  and  shall  be  disal- 
lowed accordingly."  Therefore  it  is  plain  that  if  we 
were  to  allow  a  judgment  to  be  recovered,  and  execu- 
tion to  issue  in  this  case,  we  should  be  directly  bring- 
ing about  an  application  of  the  rates  contrary  to  the 
provisions  of  the  Act.  What,  then,  is  to  be  done?  Has 
the  plaintiff  any  right  to  recover  any  damages  against 
anyone?  Were  I  disposed  to  make  a  great  display 
of  legal  learning  I  might  quote  many  cases  bearing 
upon  the  point,  and  might  attempt  to  reconcile  them. 
Anyone  who  refers  to  the  case  of  Coe  v.  Wise  (5  B. 
&  S.  475)  will  find  a  page  and  a  half  completely  oc- 
cupied in  enumerating  the  different  authorities.  The 
judges  there  differed  in  opinion.  [His  Lordship 
stated  the  facts  of  that  case.]  The  majority  of  the 
Court  held  that  the  plaintiff  was  remediless,  on  the 
ground  that  it  would  be  a  disgrace  to  the  law  if  an 
execution  should  be  allowed  to  issue  when  it  would 
be  of  no  use.  They  also  expressed  an  opinion  that 
the  parties  would  have  no  remedy  against  the  com- 
missioners in  their  individual  capacity  as  being  a  body 
actiug  gratuitously  in  the  discharge  of  a  public  trust. 
Blackburn,  J.  differed  from  the  rest  of  the  Court.  He 
was  of  opinion  that  under  the  terms  of  the  Act  of 
Parliament  it  was  open  to  them  to  levy  a  rate  for  the 
purpose  of  idemnifying  themselves  against  such  liabi- 
lities. And  partly  on  that  ground,  and  partly  on  the 
ground  that  there  was  an  express  duty  imposed  on 
them  by  the  Act  of  Parliament,  he  he^d  that  an  ac- 
tion was  maintainable.  [His  Lordship  quoted  the 
opinion  of  Lord  Cottenham  in  Duncan  v.  Findlaisr 
(6  CI.  &  Fin.  907),  and  referred  to  Richardson  v. 
Corcoran  (7  I.  0.  L.  R.  131),  which  had  been  cited 
in  the  argument.]  In  Richardson  v.  Corcoran  the 
judgment  went  upon  the  assumption  that  the  act  was  the 
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*ct  of  the  commissioners  in  their  individual  capacity. 
It  is  impossible  for  me  to  go  through  all  the  cases. 
The  result  of  oar  judgment  is,  that  though  we  hold 
the  pleas  to  be  bad,  still,  as  the  action  is  in  its  nature 
nnmain  tain  able,  the  judgment  upon  the  entire  record 
must  be  for  the  defendants. 

Judgment  for  the  defendants. 


The  Earl  of  Mayo  v.  Bentley. — May. 
New  Trial — Surprise — Absence  of  a  material  witness. 

The  defendant  in  an  ejectment  on  the  title  having  di- 
rected a  subpama  to  be  served  on  the  plaintiff  requir- 
ing him  to  attend  at  the  trial,  which  subpoena  was  not 
personally  served  on  the  latter*  but  left  at  his  house, 
and  kept  back  from  him  by  the  members  of  his  fa- 
mily, the  Court,  upon  the  defendant's  affidavit  that 
she  had  so  caused  the  subpama  to  be  served,  and  that 
she  relied  upon  his  evidence  to  prove  the  existence  of 
an  equitable  agreement  which  would  be  a  bar  to  the 
ejectment,  made  absolute  a  conditional  order  for  a 
new  trial,  although  the  plaintiff  made  an  affidavit 
denying  the  existence  of  the  agreement. 

Semble — The  rule  that  a  new  trial  will  not  be  granted 
on  account  of  the  absence  of  a  witness,  when  there 
appears  no  reasonable  probability  that  his  attendance 
would  lead  to  a  different  verdict,  does  not  apply  to 
a  case  in  which  the  absent  witness  is  not  a  third 
person,  but  one  of  the  parlies  in  the  action. 

This  was  a  motion  to  show  cause  against  making  ab- 
solute the  conditional  order  which  had  been  obtained 
by  the  defendant  for  a  new  trial,  on  the  ground  of 
surprise,  and  of  the  absence  of  the  plaintiff,  who  was 
a  material  and  necessary  witness  for  the  defendant 
The  action  was  one  of  ejectment  on  the  title,  brought 
to  recover  possession  of  the  lands  of  Harristown,  in 
the  County  Meath,  and  was  tried  before  Monahan, 
C.J.,  at  the  preceding  Trim  Assizes,  when  a  verdict 
was  directed  for  the  plaintiff  but  leave  was  reserved 
for  the  defendant  to  apply  for  a  new  trial  The  de- 
fendant relied  on  an  equitable  agreement  alleged  to 
tave  been  entered  into  by  Lord  Mayo,  whereby,  in 
consideration  of  certain  moneys  expended  by  her  and 
her  deceased  uncle  on  the  premises,  she  was  to  be 
allowed  to  continue  in  possession  during  life.  The 
defendant  had  made  an  affidavit  stating  that  on  the 
27th  February  last  she  caused  a  subpoena  to  be  served 
on  Lord  Mayo,  requiring  him  to  attend  the  trial,  and 
state  on  oath  whether  he  had  not  entered  into  the 
agreement  on  which  the  defendant  relied;  that,  on 
28th  February,  notwithstanding  the  service  of  the 
subpoena.  Lord  Mayo  left  his  residence  in  the  county 
Meath  and  went  to  London,  and  was  absent  from  Ire- 
land on  the  1st  March,  when  the  trial  took  place;  that 
the  defendant  believed  she  would  have  had  the  benefit 
of  Lord  Mayo*s  evidence  at  the  trial,  and  believed  he 
would  have  admitted  the  agreement  if  he  had  been 
asked  about  it;  and  that  his  absence  at  the  time  of 
the  trial  was  a  great  surprise  to  her.  Lord  Mayo 
bad  made  an  affidavit  to  discharge  the  rule,   in 


which  he  stated  that  for  a  considerable  time  past  he 
was  afflicted  with  severe  illness,  and  that  for  some 
months  before  the  trial  it  was  arranged  that,  if  possi- 
ble, he  should  bo  removed  to  London  about  the  1st 
March,  for  the  purpose  of  getting  medical  advice; 
that,  accordingly,  he  did  leave  for  London  on  the  28th 
February,  but  was  so  infirm  that  he  was  unable  to 
enter  or  leave  his  carriage  without  assistance;  that  up 
to  the  28th  February  he  never  heard  or  suspected  that 
his  presence  would  be  required  at  the  trial,  or  that  any 
subpoena  had  been  served,  in  any  manner,  and  that, 
in  fact,  no  personal  service  of  any  subposena  had  ever 
been  had ;  that  after  the  trial  and  after  his  arrival  in 
London  he  was  informed  for  the  first  time  that  a  sub- 
poena had  been  left  at  bis  residence  in  the  County 
Meath  on  the  evening  of  the  27th  February!  but  that, 
in  consequence  of  the  state  of  his  health,  and  the  or- 
ders of  his  medical  adviser,  who  had  directed  that  all 
matters  of  business  should  be  kept  from  him,  the 
members  of  his  family  did  not  communicate  to  him  the 
fact  of  the  subpoena  having  been  left  at  his  resi- 
dence; that  he  believed,  if  his  presence  had  been 
bona  fide  required  at  the  trial,  the  subpoena  would 
have  been  left  at  his  house  at  an  earlier  period; 
that  his  intended  journey  to  London  was  well-known 
to  his  neighbours  long  before  the  27th  February,  aud, 
he  believed,  to  Harriet  Bentley,  who  lived  within  a 
mile  of  his  residence;  that  on  the  previous  Sunday  he 
attended  church,  but  was  unable  to  reach  his  own  pew 
owing  to  his  illness,  and  was  obliged  to  sit  in  another 
part  of  the  church ;  that  he  never  knew  or  heard  that 
Harriet  Bentley  ever  advanced  or  lent  £500  or  any 
other  sum  to  George  M'Vittie,  her  uncle,  or  expended 
it  on  the  faqn  as  alleged,  or  that  any  agreement  ex- 
isted between  the  defendant  and  her  uncle  about  the 
farm  or  money,  nor  did  he  ever  knpw  or  suspect  that 
she  and  her  uncle  were  joint  occupiers  of  the  lands,  or 
that  she  had  any  interest  whatever  therein;  that 
she  lived  with  her  uncle  upon  sufferance,  and  that  no 
promise,  directly  or  indirectly,  had  ever  been  made 
to  M'Vittie  or  the  defendant  for  a  lease  of  any  kind 
whatever,  nor  was  any  agreement  of  any  sort  ever 
made  with  M'Vittie  or  the  defendant  concerning  the 
lands,  or  that  they  should  hold  the  lands  during 
their  joint  lives  and  the  life  of  the  survivor,  as  al- 
leged, or  at  all;  that  no  agreement  such  as  was 
put  forward  by  the  defendant  was  ever  contem- 
plated or  thonght  of  by  the  plaintiff,  or  heard  of 
by  him,  and  no  such  sum  of  money  as  the  defendant 
alleged  had  ever  been  spent  by  M'Vittie  in  permanent 
improvements  thereon;  that  he  did  not  spend  more 
than  £20  upon  the  permanent  improvements  of  the 
cottage  in  which  he  lived,  and,  had  any  such  improve- 
ments been  effected  at  the  expense  of  the  defendant, 
as  alleged  by  her,  the  plaintiff  would  have  made  her 
due  compensation  on  the  decease  of  her  uncle;  but, 
for  reasons  well  known  to  the  defendant,  it  was  his 
intention  not  to  allow  her  to  occupy  any  land  or  pre- 
mises on  the  estate  should  she  survive  her  uncle,  and 
such  intention  was  well  known  to  M'Vittie  in  his  life- 
time. The  defendant  had  made  an  affidavit  in  reply, 
in  which  she  stated  that  the  subpoena  was  served  in 
the  bona  fide  belief  that  the  plaintiff  would  in  his  evi- 
dence, admit  the  matters  alleged  in  her  defence;  that 
she  had  no  idea  that  the  plaintiff's  condition  was  such  aa 
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to  render  him  incompetent  to  attend  the  assises,  as  he 
was  in  the  habit  of  taking  exorcise  on  horseback,  and 
frequently  after  service  of  the  summons  and  plaint 
•be  was  anxious  to  meet  the  plaintiff,  bnt  on  every 
occasion  he  orged  his  horse  to  a  gallop,  as  she  be- 
lieved, to  avoid  holding  conversation  with  her;  and, 
as  a  test  of  the  plaintiff's  willingness  to  compensate 
ber  for  any  improvements  she  had  made,  she  offered 
to  have  an  issue  tried  at  the  next  Meath  assizes  as  to 
the  amonnt  of  expenditure  made  by  her  uncle  in  im- 
provements during  the  period  of  his  occupation  and 
that  of  the  defendant,  and  she  was  willing  to  sur- 
render the  farm  on  payment  of  the  sum  that  might  be 
ascertained  to  have  been  expended  by  her.  Dr.  Rad- 
oliffe,  of  Cavendish-square,  London,  had  also  made 
an  affidavit,  stating  that  he  found  Lord  Mayo  suflfbr- 
iug  from  a  threatening  of  paralysis,  and  a  very  weak 
state  of  the  heart,  aud  he  believed  it  would  have  been 
dangerous  for  him  to  have  attended  at  the  Court- 
house on  the  trial  of  the  action. 

Battersby,  Q.  C.,  and  Pallet,  Q.  C.  (with  them 
O'DriscoU)  for  the  plaintiff,— There  were  two  de- 
fences pleaded,  the  common  one  and  a  special  one, 
upon  which  the  parties  went  at  the  trial.  Fer- 
guson's Practice  lays  it  down  that  the  subpoena 
must  be  served  within  a  reasonable  time,  and  that  the 
Court  will  judge  of  the  notice.  Thero  are  three 
grounds  upon  which  the  application  for  a  new  trial 
is  resisted.  1 .  The  defendant  during  the  trial  was 
aware  that  Lord  Mayo  was  not  in  attendance,  and 
ought  to  have  asked  for  a  postponement.  2.  Upon 
all  that  transpired  at  the  trial  there  is  no  reasonable 
probability  that  the  attendance  of  Lord  Mayo  would 
lead  to  a  different  verdict.  [Hfonahan,  C.J.— That 
is  the  rule  where  the  witness  is  a  third  person,  bnt  I 
doubt  if  it  applies  where  the  witness  is  a  party.]  3 .  The 
agreement  alleged  is  not  snch  an  agreement  as  would 

be  a  bar  to  the  ejeotment O'Qrady  v.  Dwyer  (t  0  Ir. 

C.  L.  R.  44 1 ).  [Monahan,  C.J. — I  would  have  post* 
poned  the  trial  if  an  application  had  been  made  to  me 
before  it  commenced,  but  I  had  not  the  power  to  do 
so  when  it  had  commenced.  The  question  then  is  if 
the  party  knew  of  this  before  the  trial  commenced. 
O'Hagan,  J. — The  defendant  denies  that  she  knew  it 
and  you  have  only  the  inference  that  she  must  have 
known  it.]  We  are  in  the  position  of  a  person  against 
whom  a  petition  for  specific  performance  has  been  filed* 
and  where  is  the  evidence  upon  which  the  Court  of 
Chancery  could  grant  specific  importance.?  [Mona- 
han,  C.  J. — The  question  is,  has  the  defendant  not  a 
right  to  have  Lord  Mayo  before  the  jury,  and  to  have 
his  memory  refreshed.  It  would  have  been  a  very 
rude  thing  for  a  process-server  to  have  insisted  on 
feeing  Lord  Mayo  in  his  delicate  state  of  health,  and 
serving  him  personally.]  The  defendant  did  not  serve 
a  notice  on  the  plaintiff's  attorney  requiring  Lord 
Mayo's  attendance,  but  treated  him  as  an  ordinary 
witness,  and  having  done  so  must  prove  service  in  the 
ordinary  way.  There  was  no  obligation  on  any  mem- 
ber of  Lord  Mayo's  family  to  give  him  the  subpoena.— » 
Bice  v.  O'Connor  (11  Ir.  Chan.  Rep.  510);  Colles 
▼.  Prendergost  (10  Ir.  C.  L.  R.  836.) 

Montgomery  and  &   Walker,  for  the  defendant, 
were  not  called  on. 

Monahan,  C.  J. — We  do  not  entertain  any  doubt. 


According' to  the  ordinary  principles,  there  vmst  be  a 
new  triaL  The  defendant  swears  she  believes  she 
has  a  defence,  and  that  the  evidence  of  the  plaintiff 
will  support  the  case.  I  was  nnder  the  impression 
that  the  subpoena  had  been  properly  served.  The 
case  went  on,  and  the  senior  counsel  for  the  plaintiff 
stated  the  inability  of  Lord  Mayo  to  give  evidence. 
The  defendant  was  about  giving  evidence  of  an 
interview  between  her  nncle  and  Lord  Mayo,  bat 
it  appearing  she  was  not  near  enough  to  Lord 
Mayo  to  hear  what  was  said,  or  Ijord  Mayo  suffi- 
ciently near  to  her  uncle  to  hear  what  passed 
between  him  and  her,  I  rejected  the  evidence.  I 
directed  a  verdict  for  Lord  Mayo ;  I  stated  that  if 
before  the  commencement  of  the  trial  an  application 
had  been  made  to  me,  I  would,  as  of  course,  have 
postponed  it,  and  in  making  an  order  of  that  descrip- 
tion, I  would  exercise  my  discretion  in  a  very  differ- 
ent way  if  the  absent  witness  was  a  third  person,  and 
not  a  party.  Not  being  able  to  postpone  the  trial,  I 
did  the  only  thing  I  could  do,  i.e ,  stay  execution  to 
give  an  opportunity  to  move  for  a  new  trial  on  the 
ground  of  surprise.  The  case  Jias  been  argued.  This 
party  wishes  to  have  the  advantage  or  disadvantage 
of  Lord  Mayo's  evidence.  Personal  service  was  nn- 
able  to  be  effeoted,  and  the  members  of  his  family 
send  him  away  in  disobedience  to  the  order  of  the 
Court.  I  do  not  say  intentionally.  If  Lord  Mayo 
had  been  at  home,  I  would  have  postponed  the  trial 
to  the  next  day,  or  from  day  to  day,  bnt  I  had  not 
authority  to  adjourn  it  until  the  next  assizes.  The 
defendant  having  done  all  she  could  to  secure  the  at- 
tendance of  the  plaintiff,  we  are  following  the  ordinary 
well -settled  principles  of  the  Court  in  saying  that  there 
shall  be  a  new  trial. 

Kxogh,  J. — I  think  Lord  Mayo  would  have  been 
the  first  person  to  obey  the  writ  if  he  had  got  it,  and 
there  is  no  imputation  on  him  of  refusing  to  obey  it, 
because  it  appears  that  some  members  of  his  family 
kopt  it  from  him.  I  entertain  a  hope  that  the  oppo- 
sition to  the  new  trial  which  we  have  heard  argaed  is 
also  without  his  knowledge,  and  is  directed  by  some 
member  of  his  family,  for  if  there  is  a  man  who  for  the 
sake  of  his  own  reputation  and  honour  should  be  the 
most  anxious  to  appear  at  the  trial,  and  give  his  evi- 
dence, it  is  Lord  Mayo. 

O'Hagan,  L — I  entirely  concur  in  the  judgment  of 

the  Court 

RukaUduti. 


Court  of  »anftruptt^$r5H»0i*fnt^ 

T  Reported  by  John  Lery ,  Eaq.,  B«rrUt«r-»uL«w.] 

[Before  Lynch,  J.J 

Re  James  Young. 

Death  of  insolvent  before  adjudication— Dimissd  °f 
petition. 

Where  an  insolvent  dies  before  adjudication,  and  his 
petition  is  dismissed,  although  the  order  of  dun"*' 
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sal  is  of  record,  the  Court  witt>  re-instate  it;  so  as\ 
to  have  the  estate  of  the  insolvent  administered  as  if\ 
no  dismissal  had  taken  place* 

Thomas  Lynch,  on  the  part  of  the  assignee,  ap- 
plied to  have  an  order  of  the  chairman  of  sessions  of 
the  County  of  Antrim  corrected,  and  to  have  a  snm 
of  money  in  Court  to  the  credit  of  the  matter  distri- 
buted amongst  his  creditors.  It  appeared  that  in  the 
month  of  April,  1861,  the  insolvent,  who  was  confined 
in  the  Belfast  prison,  petitioned  the  Court  to  be 
discharged  as  an  insolvent.  Having  filed  his  schedule 
he  was  discharged  on  bail.  Several  adjournments 
subsequently  took  place,  and  when  the  case  came  on 
to  be  finally  heard  in  April,  1865,  the  insolvent's  at- 
torney announced  to  the  chairman  that  his  client  had 
recently  died,  and  asked  to  have  the  petition  dis- 
missed, which  the  chairman  did  dismiss,  and  which 
dismissal  appeared  on  record.  The  insolvent  at  the 
time  of  his  insolvency  was  in  possession  of  certain 
lands  and  homes  in  the  County  of  Down  and  in  Bel 
fast,  which  were  mortgaged,  and  the  mortgagee  hav- 
ing petitioned  for  and  obtained  a  sale  of  the  mort 
gaged  property  in  the  Landed  Estates  Court,  there 
was  a  balance  in  Court,  after  paying  off  the  mortgage, 
amounting  to  six  hundred  and  fifty  pounds,  to  which 
the  insolvent's  creditors  would  be  instantly  entitled  but 
for  the  dismissal  of  the  petition.  If  the  petition  had 
been  dismissed  whilst  the  insolvent  was  living,  and 
before  adjudication,  the  effect  would  be  to  annul  the 
vesting  order,  and  restore  the  insolvent's  estate  back 
to  himselfc  If  adjudication  has  taken  place,  then  a 
re-vesting  order  should  be  obtained  according  to  the 
course  of  the  Court,  but  where  the  discharge  takes 
place  before  adjudication,  the  mere  dismissal  of  the 
petition  revested  the  property  in  the  insolvent.  Mr. 
Lynch  contended  that  what  the  chairman  had  done 
was  wholly  beyond  his  jurisdiction — he  had  no  power 
whatever  to  dismiss  the  petition,  the  effect  of  which, 
if  valid,  would  be  to  deprive  the  creditors  of  the  in- 
solvent of  his  estate,  to  which  they  were  entitled. 
There  was  a  considerable  sum  of  money  in  Court  that 
ought  to  be  divided  amongst  them.  The  Court  should 
regard  what  the  chairman  had  done  as  a  nullity,  and 
deal  with  the  fund  in  Court  as  if  no  dismissal  had 
taken  place.  [Lynch,  J. — Here  I  have  on  record  a 
dismissal  of  the  petition — the  cause  is  apparently  out 
of  Court.]  The  chairman  acted  in  error,  in  mistake 
of  law,  and  it  was  wholly  out  of  his  power  to  correct 
that  mistake,  for  after  the  sessions  were  over  his  ju- 
risdiction was  wholly  at  an  end.  He  asked  the  Court 
to  deal  with  the  case  as  if  no  dismissal  of  the  petition 
appeared  on  record;  in  fact,  what  was  done  was  a  per- 
fect nullity.  The  only  case  to  be  lound  where  an  at- 
tempt was  made  to  get  a  petitition  of  an  insolvent 
dismissed  who  died  before  adjudication  was  that  of 
Be  Bianconi  (10  Law  Times,  283),  where  the  appli- 
cation was  refused. 

Judos  Lynch  said  it  appeared  to  him  that  the  proper 
course  to  pursue  was  to  reinstate  the  petition,  and  let 
the  estate  be  administered  as  if  no  dismissal  had  taken 
place,  but  he  thought  the  heir-at-law  and  personal  re- 
presentative of  the  insolvent  should  have  notice. 

Kernan,  /J.O.,  said  he  was  for  the  heir-at-law, 
•and  he  thought  he  could  not  object  to  have  the  peti- 


tion re-instated,*  and .  the  estate  administered  hv,  the 
Court      '      '  '  v 

Judos  Lynch  said— As  the  heir-at-law  was  repre- 
sented, and  as  lie  thought  •  he  had  jurisdiction'  (o  cor- 
rect the  mistake  that  had  been  made  by  the  chairman, 
he  would  direct  the  petition  to  be  re-instated,  and  that 
would  give  the  creditors  all  the  rights  to  which  they 
were  entitled. 

The  petition  was  accordingly  re-instated. 


[Before  Berwick  J.] 

Re  an  arranging  tbadeb. 

Paying  a  portion  of  trader's  debt  in  full — Equitable 
jurisdiction  of  the  court. 

The  Court  has  an  equitable  jurisdiction  to  direct  that 
a  particular  creditor  should  be  paid  a  portion  of 
his  debt  in  full  if  the  proposal  of  the  trader  would 
not  be  reasonable  or  proper  as  regarded  that  credi- 
tor, to  be  executed  unfa  the  directions  of  the  Court, 
and  such  time  may  be  given  for  the  payment  as  the 
Court  shall  direct. 

The  arranging  trader  in  this  case  was  opposed  by 
Bergin,  solicitor  for  a  creditor  named  Graham,  whose 
debt  was  contracted  under  the  following  circum- 
stances:— The  opposition  was  to  get  paid  in  full  one 
portion  of  the  debt,  and  that  be  would  then  come  in 
with  the  other  creditors  and  take  a  composition  of  ' 
five  shillings  in  the  pound,  which  was  the  proposal 
made  by  the  arranging  trader.  Graham,  who  was  a 
bricklayer,  was  employed  by  the  trader,  who  waa 
building  four  houses;  and  a  sum  of  seventeen  pounds 
having  accrued  due  to  him,  he  went  on  a-  Saturday 
by  appointment  to  meet  the  trader  at  a  hotel,  to  be 
paid  what  was  due  to  him,  or  at  least  something  on 
account ;  but  he  was  not  there,  and  Graham  went  to 
another  hotel  where  he  was,  and,  having  seen  him, 
some  altercation  took  place  between  them  about  the 
work;  and  it  waa  alleged  by  Graham  that  the  trader 
assaulted  him  by  giving  him  a  blow  of  his  clenched 
fist.  Graham  then  commenced  two  actions  against 
the  trader,  one  for  the  balance  due  for  his  work,  and 
another  for  the  assault.  Defence  was  taken  to  both, 
and  when  the  case  was  ready  for  trial  a  compromise 
was  entered  into  between  the  parties  and  the  proceed* 
ings  stopped,  the  plaintiff  agreeing  to  take  £20  da- 
mages for  the  assault,  to  be  paid  at  the  rato  of  a 
pound  a  week.  One  instalment  was  paid  and  no 
more,  when  in  some  weeks  afterwards  the  trader  pre- 
sented his  petition  under  the  arrangement  claueea, 
offering  (iy^  shillings  in  the  ppnnd  upon  both  debta. 
Bergin  contended  that  the  Court  ought  not  to  sano- 
tion  the  principle  of  permitting  a  man  to  commit  an 
assault  or  any  other  trespass  or  fraud,  and  when  the 
plaintiff  was  entitled  to  judgment  and  execution  permit 
the  party  thus  offending  to  present  his  petition  under 
the  arrangement  clauses  of  the  Baukrupt  Act,  and  pay 
the  aggrieved  party  a  composition  of  five  shillings  in 
the  Round  on  the  damages  to  which  he  was  entitled. 
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Kernan,  Q.C.,  for  the  arranging  trader,  contended 
in  the  first  place  that  the  action  for  the  assault  was  a 
paltry  affair,  instituted  for  the  purpose  of  creating 
costs;  that  in  fact  no  assault  had  been  committed; 
and  that  it  was  oppressive  to  institute  two  actions  in 
the  superior  courts  for  what  could  be  tried  for  a  few 
•hillings  in  the  Recorder's  Court;  and  in  the  second 
place  the  Court  had  no  power  whatever  to  direct  that 
one  creditor  should  be  paid  more  than  another;  doing 
so  wonld  not  only  be  contrary  to  the  spirit  of  the  law 
of  debtor  and  creditor,  but  a  direct  violation  of  the 
statute.  The  creditor  was  therefore  entitled  to  no 
more  than  any  other  creditor,  and  the  court  ought  not 
to  direct  that  he  should  be  paid  any  part  of  his  debt 
in  fulL  The  trader  had  a  large  majority  of  creditors, 
much  larger  than  the  statute  required,  and  those  cre- 
ditors objected  to  any  one  particular  creditor  getting 
more  than  they  got,  and  he  contended  that  the  Court 
had  no  power  to  give  it. 

Berwick,  J.  said  he  could  not  fully  agree  in  the 
propositions  submitted  by  counsel.  First,  that  there 
was  no  ground  for  an  action ;  bnt  w  hether  there  was 
or  not,  the  party  had  given  a  consent  to  settle  it, 
and  entered  into  an  arrangement  that  the  Court  could 
not  then  go  behind.  With  regard  to  the  power  of 
the  Court  to  give  more  to  one  creditor  than  another, 
it  was  the  practice  of  the  Court  to  give  costs  to  a 
creditor  who  brought  an  action  for  the  recovery  of  his 
debt,  which  was  subsequently  stopped  by  the  arrange- 
ment proceedings;  and  doing  so  was  exercising  an 
equity  in  favour  of  the  creditor.  He  believed  that 
under  the  353rd  section  he  had  power  to  make  an 
equitable  order  if  it  appeared  to  him  that  the  proposal 
made  even  as  regarded  a  particular  creditor  was  not 
reasonable  or  proper  to  be  executed  under  the  statute. 
He  did  not  think  it  reasonable  that  an  arrangement 
entered  into  by  the  debtor  by  which  he  compromised 
an  action  and  prevented  the  proceeding  to  obtain 
judgment  and  issue  execution  should  be  treated  as  an 
ordinary  trade  debt  contracted  perhaps  after  a  long 
course  of  mercantile  transactions.  He  was  inclined 
to  think  that  the  action  for  the  assault  was  a  very  tri- 
vial affair;  and  whatever  motive  may  have  induced 
the  plaintiff  to  bring  the  action,  he  subsequently  en- 
tered into  an  arrangement  with  the  defendant,  who 
paid  one  of  the  instalments  agreed  npou  and  then 
filed  his  petition  for  arrangement.  And  he  did  not 
think  the  defendant  should  be  permitted  to  go  outside 
of  that  arrangement,  and  he  would  allow  the  composition 
to  be  carried,  the  trader  undertaking  to  pay  one  part  of 
the  debt  in  full  according  to  the  original  undertaking. 
On  looking  at  the  account  he  was  entitled  to  credit 
for  a  sum  that  would  reduce  the  claim  to  about  fifteen 
pounds,  which  should  be  paid  in  two  and  four  months. 


In  hi  a  disputed  adjudication. 

Committal  of  bankrupt  pending  proceedings  to  show 
cause  against  the  judication,  on  the  ground  that 
no  act  of  bankruptcy  was  committed — Arbitration 
between  alleged  bankrupt  and  the  petitioning  credit- 
cry—Annulling  adjudication. 


Although  a  bankrupt  has  a  bona  fide  intention  of 
shewing  cause  against  his  adjudication,  on  the 
ground  that  he  has  committed  no  act  of  bankruptcy, 
and  has  taken  the  necessary  proceedings  to  do  so, 
still  he  may  be  committed  for  unsatisfactory  answer- 
ing, and  for  not  giving  up  money  in  his  possession, 
before  the  validity  of  ike  adjudication  is  decided. :  | 

Where  there  is  a  dispute  between  the  petitioning  cre- 
ditors and  the  alleged  bankrupt,  the  matter  may  be 
referred  to  arbitration  with  the  consent  of  the  Court, 
pending  the  proceedings  to  show  cause,  and  upon 
the  arbitrators  making  their  award,  Hie  bankruptcy 
will  be  annulled. 

In  this  case  the  alleged  bankrupt  was  a  cattle  dtaleiy 
and  having  on  a  Thnrsday,  a  market-day,  purchased 
in  Smithfield  cattle  amounting  to  six  hundred  pounds,, 
he  took  them  to  Liverpool  to  be  sold,  and  was,  accord- 
ing to  the  course  of  the  trade,  to  leave  Liverpool  oa 
the  following  Monday,  be  in  Dublin  on  Tuesday,  and 
pay  for  the  cattle.  He  sold  the  cattle  in  Liverpool  on 
Monday,  and  arrived  in  Dublin  on  Tuesday,  but  instead 
of  going  to  the  factors  to  pay  for  the  cattle,  he  went 
to  his  attorney,  and  instructed  him  to  demand  a  set- 
tlement from  the  factors  before  he  would  give  op  the 
money,  as  he  alleged  that  on  an  account  being  taken 
between  them  he  would  be  entitled  to  a  considerable 
sum,  and  he  thought  it  a  favourable  time  to  get  a 
settlement  whilst  he  had  the  money  in  his  possession. 
The  attorney  refused  to  undertake  the  case  until  he 
got  some  outline  of  the  account  between  them,  which 
appeared  to  have  been  going  on  for  at  least  five  or  six 
years.  The  interview  with  his  attorney  was  on  Tuesday, 
the  day  of  his  arrival  in  Dublin,  and  it  was  agreed 
that  he  should  call  at  ten  on  the  next  morning,  when 
he  would  have  his  papers  in  order.  The  man  then 
went  to  a  friend  of  his  who  understood  the  cattle  trade, 
and  appeared  to  have  been  conversant  with  accounts, 
and  it  being  very  late  at  night  when  they  had  gone 
over  the  papers,  his  friend  suggested  that  he  would 
remain  all  night  with  him,  and  he  accordingly  did  so, 
but  was  with  his  attorney  early  the  following  morning. 
In  the  meantime  the  clerk  of  the  factors  called  at  his 
lodging  to  look  for  him,  but  he  was  not  there.  The 
same  person  called  again  on  Wednesday,  and  was 
informed  by  the  man's  wife  and  son  that  he  had 
not  slept  at  home  the  previous  night,  that  they  did 
not  know  where  he  slept,  or  where  he  was  (although 
at  the  time  he  was  in  his  attorney's  office  giving  in- 
structions with  regard  to  the  taking  of  the  account 
between  himself  and  the  factors),  whereupon  the  wife 
and  son  were  brought  to  the  Bankrupt  Court,  and 
made  depositions  to  that  effect.  A  petition  for  adju- 
dication having  been  filed,  Eernan,  Q.C.  came  in  to 
ask  the  Court  to  adjudicate,  on  the  ground  of  ab- 
sconding, and  also  for  a  warrant  for  the  bankrupt's 
arrest  if  he  could  be  found.  Eernan  relied  on  the  fact 
of  his  fraudulent  intention  from  the  large  sum  of  mo- 
ney he  had  in  his  possession,  and  his  never  having 
gone  near  his  creditors.  The  Court  adjudicated,  in 
the  meantime  the  man  went  home  to  his  place  of  re- 
sidence, and  on  the  way  met  his  wife  and  son,  who 
informed  him  of  what  had  been  done.  He  then  went 
back  to  his  attorney,  who  forthwith  served  notice  of 
showing  causo  against  the  adjudication. 
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The  bankrupt  attended  in  Court  next  day,  and 

Kernan,  Q.C.  was  prepared  to  examine  him  with  a 
▼few  to  ascertain  what  had  become  of  the  money,  and 
to  have  him  committed  to  prison  unless  he  gave  it  np 
or  lodged  it  in  Court. 

Levy  objected  to  each  a  coarse  of  proceeding  where 
notice  was  served  to  show  cause  against  the  adjudi- 
cation. There  was  not  the  most  remote  notion  to 
commit  an  act  of  bankruptcy,  as  was  evidenced  by  the 
incontrovertible  facts  of  the  case. 

The  objection  was  overruled,  and  the  bankrupt 
having  been  examined  at  considerable  length,  he  said 
ho  had  given  bills  and  cheques  to  bis  attorney  to  collect  to 
the  amount  of  about  three  hnndred  pounds;  the  remain* 
der  he  had  got  perfectly  safe,  and  he  would  keep  it 
until  he  got  what  he  called  a  fair  trial.  He  was  com- 
mitted for  unsatisfactory  answering.  Affidavits  as 
cause  were  then  filed,  which  detailed  the  foregoing 
facts  at  considerable  length.  The  bankrupt  still  re- 
tained the  money,  but  offered  to  leave  his  case  to  the 
decision  of  two  arbitrators,  and  offered  to  give  the 
money  into  the  hands  of  one  of  them  until  the  case 
was  decided,  the  whole  to  be  with  the  approval  of  the 
Court.  The  money  was  accordingly  handed  to  one  of 
the  arbitrators,  and  the  bankrupt  discharged  from 
custody. 

The  case  was  brought  before  the  Court  on  the  fol- 
lowing day,  and  the  arbitrators  made  their  award  that 
the  petitioning  creditors  should  pay  the  baukrupt  one 
hundred  pounds,  and  all  his  costs,  and  consent  to  have 
adjudication  annulled. 

Berwick,  J.,  said  although  the  man  had  taken  a 
very  wrong  course  simply  in  not  going  to  his  creditors 
to  ask  a  settlement  before  he  went  to  his  attorney,  he 
firmly  believed  that  he  did  not  iutend  to  defraud  bis 
creditors,  or  commit  an  act  of  bankruptcy,  and  that 
he  left  the  Court  without  any  imputation  on  his  cha- 
racter.    His  Lordship  annulled  the  bankruptcy. 


Re  John  Lambert. 

Landlord  and  tenant — Election — Giving  up  posses- 
sion— Certificate. 

Where  the  assignees  elect  not  to  take  an  interest  held  by 
the  bankrupt*  although  the  bankrupt  has  got  his  certi- 
ficate, the  Court  will  make  an  order  on  him  to  give 
tip  the  possession  to  the  landlord,  artd  thus  prevent 
the  necessity  of  bringing  an  ejectment  on  the  title. 

The  271st  section  of  the  Bankrupt  Act  provides  that 
if  the  assignee  shall  not,  within  a  reasonable  time 
after  being  thereto  required,  elect  whether  they  will 
accept  or  decline  such  lease,  or  conveyance,  or  agree- 
ment, or  such  lease,  or  agreement  for  a  lease,  any 
person  entitled  to  such  rent,  or  having  so  conveyed  or 
agreed  to  convey,  or  leased  or  agreed  to  lease,  or  any 
person  claiming  under  him,  shall  be  entitled  to  apply 
to  the  Court,  and  the  Court  may  order  them  to  elect, 
and  may  order  the  lessees  or  the  bankrupt,  or  insol- 
vent, to  deliver  np  such  conveyance  or  agreement  for 
conveyance,  or  lease  or  agreement  for  lease,  in  case 
they  shall  decline  the  same,  and  the  possession  of  the 
premises,  or  make  such  other  order  as  it  shall  think  fit. 


Kernan,  Q.C,  now  applied  for  the  landlord,  for  an 
order  to  give  up  possession  of  a  house  and  premises 
in  Temple  Bar,  which  was  agreed  to  be  leased  to  him 
by  a  Mrs.  Cranston,'  who  had  the  house  in  right  of 
her  husband,  who  was  dead.  Mrs.  Cranston  was  also- 
dead,  and  he  appeared  for  the  executors  of  the  wills  of 
both,  and  for  the  landlord,  Mr.  Ryan.  The  usual  no- 
tice was  served  on  the  assignees,  calling  on  them  to 
elect  under  the  statute,  and  they  in  reply  stated  that 
they  claimed  no  interest  in  the  premises,  and  would 
have  nothing  to  say  to  them.  The  bankrupt  was 
called  upon  to  give  np  the  possession,  which  he  re- 
fused to  do,  although  he  never  paid  any  rent  for  a 
year  that  he  was  in  the  house.  If  possession  were 
not  given,  the  landlord  would  be  obliged  to  bring  an 
ejectment  on  the  title,  and  thus  lose,  perhaps,  ano- 
ther year's  rent 

Seeds,  for  the  bankrupt,  stated  that  counsel  for 
the  landlord  disclosed  his  real  object,  which  was 
to  try  an  ejectment  on  the  title  by  the  summary  mode 
of  gettiog  an  order  on  the  bankrupt  to  give  up  pos- 
session, which  he  could  not  do,  as  it  was  let  by  him 
to  a  sub-tenant.  In  the  second  place  he  contended 
that  the  Court  had  not  power  to  make  such  an  order, 
inasmuch  as  the  bankrupt  had  obtained  his  certificate, 
and  was,  as  regarded  the  house  in  question,  out  of  the 
jurisdiction  of  the  Court.  The  time  for  the  landlord 
to  make  the  application  was  on  the  passing  of  the 
final  examination  of  the  bankrupt;  but  he  could  not 
do  so  at  present — the  Court  had  not  jurisdiction,  and 
there  was  another  party  in  possession.  Let  the  laud- 
lord  bring  his  ejectment  on  the  title. 

Kernan,  Q.C.  said,  with  regard  to  the  sob-letting, 
the  landlord  would  take  the  possession  subject  to  any 
interest  created  by  the  letting  of  the  bankrupt.  The 
bankrupt  still  occupied  a  room  in  the  house,  and  all  that 
was  required  was,  that  he  should^give  up  the  posses- 
sion, and  let  the  landlord  deal  with  the  sub-tenant. 

Lymch,  J.,  baid,  any  difficulty  that  might  have  ex- 
isted wiih  regard  to  the  interest  of  a  third  party,  was 
removed  by  the  landlord  taking  the  possession  subject 
to  it.  He  could  not  agree  to  the  proposition  that 
because  a  bankrupt  got  his  certificate  the  Court  had 
lost  jurisdiction  over  him  under  the  271st  section. 
The  assignees  had  elected  to  have  nothing  to  do  with 
tho  premises  in  question,  aud  the  order  to  give  np  the 
possession  to  the  landlord  was  an  honest  and  proper 
oue,  and  he  would  direct  that  the  bankrupt  give  up 
the  possession  within  a  week.j 


Court  at  exchequer  Cfjam&er* 

Reported  by  William  Woodlock,  Etq.  Barrltter-at-Law. 

[Before  Lefrot,   C.  J.,  Monahan,   C.  J.,   Keooh, 
O'Brien,  Fitzgerald,  and  O'Hagan,  JJ.l 
Wrekfordslkt  v.  O'Connell, — May  31. 
Practice  of  Office  for  the  Registry  of  Deeds— Fees-— 
Stat  2  $•  3  Wm.  4,  c.  87,  es.  21,  22,  and  Sche- 
dules. 
The  decision  of  the  Court  of  Exchequer  (ante;  Vol, 
10,  p.  311)  a  firmed. 
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This  wU  'ill  appdal  fioro  an  order  of  thb'Gdttrfc  of 
Exchequer.  The  oase  below  -will  be 'found  reported 
in  10  Ir.  Jar.  N.  S.  817,  where  the  facts  and  the 
cections  of  the  Acts  of  Parliament  upon  which  the 
question  turned  are  fully  given. 

Ball,  Q.G.j  and  Vereker,  for  the  appellant — Stat. 

2  &  3  Wm.  4,  c  87,  s.  1 1,  states  what  the  abstract 
book  is  to  contain.  Section  1 4  indicates  the  names 
(o  be  kept.  Supposing  yon  were  making  a  search 
now,  yon  would  get  among  the  acts  an  act  done  by 
Mr.  Wrenfordsley  about  these  lands,  and  connected 
with  it  the  very  same  numbers,  by  which  you  will  get 
the  very  same  information  as  by  the  other  book.  I 
am  not  to  be  charged  for  looking  into  the  other  book. 
As  well  might  I  be  charged  if  the  officers  chose  to 
have  several  searches  and  cross  searches  by  different 
clerks. — Warburton  v.  Ivie  (1  Huds.  &  Br.  at  page 
660);  8  G.  1,  o.  82;  25  G.  8,  c  47.     Under  2  & 

3  Wm.  4,  c.  22,  you  may  have  a  search  against 
lands  alone  or  names  alone.  Why  should  I  pay  ten- 
shillings  for  searching  against  premises  in  Dawson- 
street,  when  I  can  have  a  search  all  over  Ireland 
for  fire  shillings?  If  the  statute  intended  that  the 
normal  fee  was  to  be  ten  shillings,  it  would  have 
said  so. 

Heron,  Q.  C,  and  Waters,  contra,  were  not 
called  on. 

Monahan,  C.J.-— The  schedule  to  the  statute  is  a 
legislative  declaration  that  a  common  search  in  the 
form  in  which  you  have  sent  in  your  requisition  is  to 
cost  five  shillings  f  otherwise,  if  it  is  against  the  lands 
only,  or  names  only.  The  fees  are  doubled  in  the  case 
of  a  negative  search,  for  the  sake  of  the  responsibility 
and  on  account  of  it. 

Lefrot,  0.  J. — We  are  all  of  opinion  that  the  order 
of  the  Court  of  Exchequer  shall  be  affirmed. 


Carlstoh  v.  Herbert.— Jttiw  1. 
Lease — Clause  of  surrender — Notice— Sufficiency  of. 

A  lean  contained  a  clause  thai  it  should  be  lawful  for 
the  tenant  at  the  expiration  of  the  three  first  years 
of  the  term  "  to  surrender  and  dditer  to  the  land- 
lord possession"  of  the  premises  demised,  hc9  the 
tenant,  first  giving  to  the  landlord  "six  calendar 
months1  previous  notice  in  writing  of  his  intention 
so  to  surrender  the  said  premises."  The  tenant 
sent  to  the  landlord  a  notice,  directed  to  him  «  and 
all  whom  it  may  concern ''  of  intention  on  a  day 
named  to  surrender  and  deliver  up  "  to  you  the 
quiet' and  peaceable  possession  of  AH  That  and 
Those  the  house  and  lands  vf  A.  which  I  hold  from 
■  a»  tenant"  Thie  notiti  was  not  signed 
by  the  tenant,  nor  did  it  m  any  part  contain  his 
name,  but  when  it  was  delivered  the  landlord  was 
told  wltat  it  was,  and  from  whom  it  came.  On  the 
day  named,  the  tenant  attended  on  the  lands  to  give 
up  possession,  but  no  one  attended  on  behalf  of  the 
landlord,  and  the  tenant  then  put  a  caretaker  into 


j^s^eseldKa^^lie1^.  KMlMzderifaj. 
tiiikentinQ*),  thdt  Ike  rirffe*  of  surrender,  though 
unsigned  By  thJtenaiit,  and  not  containing  his  name, 
was  sufficient. 

Held  also  (Fitzgerald,  J.  offering  no  opinion  on  the 
point),  that  the  tenant  did  all  that  in  him  lay  by 
attending  on  the  day  named  to  deliver  up  posses- 
sion, and  by  subsequently  leaving  the  place,  and 
that  no  formal  deed  of  surrender  was  necessary. 

And  therefore,  that  the  term  had  been  determined,  and 
the  landlord  could  not  bring  an  action  to  recover 
rent  which,  but  for  that,  would  have  accrued  after 
the  day  named  in  the  notice. 

Appeal  from  the  Court  of  Exchequer.  The  case 
stated  by  way  of  appeal  was  as  follows: — The  follow- 
ing case  is  stated  pursuant  to  the  Common  Law  Pro- 
cedure Amendment  Act  (Ireland),  1856,  sections  40 
and  41,  by  way  of  appeal  by  the  plaintiff  from  a  de- 
cision of  her  Majesty's  Court  of  Exchequer  made  on 
the  17th  day  of  February,  1666,  discharging  with 
costs  the  following  conditional  order  of  the  said  Court 
of  Exchequer  dated  22nd  April,  1865.  "  On  motion 
of  Mr.  Chatterton  of  counsel  on  behalf  of  the  plaintiff; 
and  on  reading  the  certificate  of  counsel  in  this  cause, 
it  is  ordered  by  the  Court  that  the  verdict  had  for  the 
defendant  at  the  last  assizes  for  the  city  of  Cork  be 
set  aside,  and  instead  thereof  a  verdict  be  entered  for 
the  plaintiff  with  £70  damages  and  6d.  costs,  pursu- 
ant to  the  leave  reserved  by  the  learned  judge  who 
tried  the  cause,  or  that  the  said  verdict  for  the  defen- 
dant be  set  aside,  and  a  new  trial  had,  on  the  ground 
of  misdirection  of  the  said  learned  judge,  and  for  the 
reception  of  illegal  evidence  on  the  said  trial,  unless 
cause  be  shown  to  the  contrary  in  four  days  after  the 
service  of  this  rule." 

This  action  was  commenced  on  the  26th  October, 
1864,  by  a  writ  of  summons  and  plaint  which  was 
filed  on  the  22nd  day  of  November,  1864,  and  was 
in  these  words,  "  Victoria,  by  the  grace  of  God  of  the 
United  Eiogdom  of  Great  Britain  and  Ireland,  Queen 
Defender  of  the  Faith  and  soforth,  to  Gustavus  Her- 
bert, the  defendant,  greeting:  Gustavus  Herbert,  the 
defendant,  is  summoned  to  answer  the  complaint  of 
John  Parker  Carleton,  the  plaintiff,  who  complains 
that  the  defendant  is  indebted  to  the  plaintiff  in  the 
'  sum  of  £70,  for  that  the  plaintiff;  by  deed  bearing 
date  the  17  th  February,  1862,  let  to  the  defendant 
All  That  and  Those,  the  dwelling-house,  out-offices, 
'  gardens,  lands,  and  premises,  known  as  Altavilla,  con- 
taining about  twenty  acres,  English  statute  measure, 
be  the  same  more  or  less,  aa  then  in  the  possession  of 
the  said  Gustavus  Herbert,  situate  in  the  parish  of 
Douglas,  barony  of  Cork,  and  County  of  Cork,  for 
the  term  of  thirty -one  years,  to  hold  from  the  25th 
March,  1861,  at  the  rent  of  £140  sterling,  payable 
half-yearly,  of  which  rent  one  half-year's  gale,  amount- 
ing to  the  sum  of  £70,  is  due  and  unpaid,  the  parti- 
culars whereof  are  hereon  endorsed,  and  the  plaintiff 
prays  judgment,*'  &t. 

On  the  1st  December,  1864,  the  defendant  ap- 
peared and  filed  a  defence  set  out  in  the  appendix 
hereto,  and  marked  A,  on  which  defence  the  following 
iasne  was  knit—41  Is  the  defence  true  in  substance 
and  in  fact?" 
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The  cause  came  on  to  be  tried  before  the  Honour- 
able Judge  O'Brien,  at  the  Spring  Assises,  1865, 
held  at  Cork,  in  and  for  the  city  of  Cork,  when,  on 
the  application  of  the  defendant's  counsel,  the  learned 
jndge  ordered  that  the  said  defence  should  be  amended 
ms  in  the  said  order  specified,  and  that  the  pleadings 
and  record  should  be  further  amended  by  adding  a 
second  defence  herein-after  set  forth,  and  that  the 
plaintiff  should  be  at  liberty  to  file  to  the  said  first 
amended  defence  the  replication  herein-after  set  forth, 
and  also  to  demur  to  the  same  defence;  and  that  the 
second  issue  herein- after  set  forth  should  also  be  added 
to  the  second  defence,  pursuant  to  the  said  order  at 
Nisi  Prius.  The  first  defence  (amended)  was  as 
follows: — 

The  said  defendant,  Gustavus  Herbert,  appears  and 
takes  defence  to  the  action  of  the  said  John  Parker 
Carleton,  the  plaintiff,  and  says  that  it  was  provided 
by  the  deed  mentioned  in  the  plaint  that  it  should  be 
lawful  for  the  defendant  to  surrender  and  deliver  unto 
the  plaintiff  the  possession  of  the  premises  hereby 
demised  at  the  expiration  of  the  first  three  years  of 
that  term,  and  also  at  the  expiration  of  every  succes- 
sive period  of  three  years,  to  be  computed  from  the 
26th  day  of  March,  1861,  he,  the  defendant,  his  exe- 
cutors, administrators,  or  assigns,  first  giving  nnto  the 
plaintiff  six  calendar  months'  previous  notice  in  writing 
of  his  or  their  intention  so  to  determine  the  said 
term,  and  also  first  paying  unto  the  plaintiff  all  rent 
and  arrears  of  rent,  rates  and  taxes,  which  should  or 
might  be  due  and  payable  by,  or  to  which,  as  occu- 
pier, the  defendant  and  his  executors,  administrators 
or  assigns,  should  be  liable  up  to  the  day  of  such 
determination  of  the  said  term;  and  the  defendant 
avers  that  afterwards,  to  wit — on  the  24th  day  of 
September,  1863,  the  defendant  gave  the  plaintiff 
six  calendar  months'  previous  notice  in  writing  pur- 
suant to  the  provisions  of  the  said  deed  of  the  inten- 
tion of  him,  the  defendant,  to  surrender  and  deliver 
nnto  iiie  plaintiff  the  possession  of  the  said  premises 
on  the  25th  day  of  March,  1864,  the  last-mentioned 
day  being  the  day  of  the  expiration  of  the  first  three 
years  of  the  said  term  from  the  25th  day  of  March, 
1861,  and  that  the  defendant,  before  the  expiration 
of  such  period  of  six  calendar  months,  paid  all  rent 
due  to  the  plaintiff  by  the  defendant  under  the  said 
deed  up  to  and  for  the  said  25  th  day  of  March,  1864, 
and  also  all  rates  and  taxes  required  to  be  paid  as 
aforesaid;  and  that  thereupon,  on  the  25th  day  of 
March,  1864,  and  before  any  of  the  rent  claimed  by 
the  plaintiff  fell  due,  the  said  term  ceased  and  deter- 
mined by  such  notice  and  payments,  and  therefore  he 
defends  the  action. 

In  further  pursuance  of  the  said  order  at  Nisi  Prius 
the  following  defence  was  added  to  the  record : — 

And  for  a  further  defence  the  defendant  says — That 
it  was  provided  by  tha  deed  mentioned  in  the  plaint 
that  it  should  be  lawful  for  the  defendant  at  the  expi- 
ration of  the  first  three  years  of  that  term,  and  also 
at  the  expiration  of  every  successive  period  of  three 
years,  to  be  computed  from  the  25th  March,  1861, 
to  surrender  and  deliver  nnto  the  plaintiff  his  execu- 
tors, administrators,  and  assigns,  the  possession  of  the 
premises  thereby  demised,  he,  the  defendant,,  his  exe- 
cutors, administrator**  or  assigns  first  giving  to  the 


plaintiff  six  calendar  months'  previous  notice  in  writ- : 
ing  of  his  or  their  intention  so  to  surrender  the  said  . 
premises,  and  also  first  paying  unto  the  plaintiff  all  A 
rent  and  arrears  of  rent,  rates,   and  taxes,  which  . 
should  or  might  be  due  or  payable  by,  or  to  which  as 
occupier,  the  defendant,  his  executors,  administrators, 
or  assigns,  should  be  liable  up  to  the  day  of  such  de-  , 
termination  of  said  term ;  and  the  defendant  avers* 
that   afterwards,  to  wit — on   the  24th    September, 
1863,  the  defendant  gave  the  phiotiff  six  calendar . 
months'  previous  notice  in  writing  of  the  intention  of  . 
him,  the  defendant,  to  surrender  and  deliver  the  pos-  . 
session  of  the  said  premises  nnto  the  said  plaintiff  on 
the  25th  day  of  March,   1864;  and  that  the  defen- 
dant, before  the  expiration  of  snch  period  of  six  ca-  . 
lendar  months,  paid  all  rent  due  to  the  plaintiff  by  the  ; 
defendant  under  the  said  deed  up  to  and  for  the  said 
25th  day  of  March,  1864,  and  also  all  rates  and  taxes 
required  to  be  paid  as  aforesaid ;  and  the  defendant  , 
avers  that  on  said  25th  March,  1864,  in  pursuance  of 
said  notice,  he  did  surrender  and  deliver  np  the  pos-  , 
session  of  the  said  premises  to  the  plaintiff,  and  before 
any  of  the  rent  claimed  by  the  plaintiff  fell  due. 

Pursuant  to  the  said  order  at  Nisi  Prius,  the  fol- 
lowing replication  was  filed  to  the  said  defence  as 
amended: — 

"  The  plaintiff  by  way  of  replication  to  the  defen- 
dant's first  defence,  and  by  leave,  says,  that  the  said 
first  defence  is  not  true  in  substance  and  in  fact/' 

Pursuant  to  the  said  order  at  Nisi  Prius,  the  plain- 
tiff also  filed  a  replication  in  the  nature  of  a  demurrer 
to  the  said  first  defence  (as  amended),  and  the  said 
demurrer  was  allowed  by  order  of  the  Court  of  Ex- 
chequer, dated  the  10th  day  of  November,  1865. 

The  issues  on  the  pleadings,  as  amended,  were  as 
follows: — 

1st  issue — Is  the  defendant's  first  defence  true  in 
substance  and  in  fact? 

2nd  issue — Is  the  defendant's  second  defence  true, 
in  substance  and  in  fact? 

No.  1. — The  defendant  commenced  and  produced 
and  proved  the  lease  mentioned  in  the  plaint,  dated  the 
17th  February,  1862,  made  between  the  plaintiff  of 
the  one  part,  and  the  defendant  of  the  other  part,  of 
the  premises  mentioned  in  the  plaint,  for  the  term  of, 
thirty-one  years,  from  the  25th  March,  1861,  at  the 
yearly  rent  of  £140,  payable  half-yearly,  on  29th, 
September  and  25th  March.  And  said  lease  con- 
tained a  provision  in  the  following  words,  "  Provided 
always,  and  it  is  hereby  declared  and  agreed  upon  by 
and  between  the  said  parties  hereto,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  Gustavus  Herbert*, 
his  executors,  administrators,  and  assigns,  at  the 
expiration  of  the  first  three  years  of  the  term  hereby 
granted,  and  also  at  the  expiration  of  every  successive, 
period  of  three  years,  to  be  computed  from  the  said 
25th  March,  1861,  to  surrender  and  deliver  unto  the 
said  John  Parker  Carleton,  his  executors,  administra- 
tors, and  assigns,  the  possession  of  said  premises 
hereby  demised,  he,  the  said  Gustavus  Herbert,  his. 
executors,  administrators,  or  assigns,  first  giving  unta 
the  said  John  Parker  Carleton,  his  executors,  admi- 
nistrators, or  assigns,  or  leaving  at  his  or  their  usual, 
or  last  known  place  of  abode  in  Ireland,  or  leaving 
same  with  his  or  their  known  agent  or  receiver  six, 
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calendar  month*'  previous  notice  in  writing  of  hi*  or 
their  intention  so  to  surrender  the  said  premises,  arid 
aiso  first  paying  unto  the  said  John  Parker  Carleton, 
Ills  executors,  administrators,  or  assigns,  all  rent  and 
arrears  of  rents,  rates  and  taxes,  which  shall  or  may. 
be  due  or  payable  by,  or  to  which,  as  occupier,  the 
said  Gustavus  Herbert,  his  executors,  administrators, 
or  assigns,  shall  be  liable  up  to  the  daj  of  such  sur- 
render." 

Eyre  Powell,  Esq.,  first  witness  for  defendant. — 
"On  the  morning  of  24th  September,  1863,  I  was 
going  to  hunt,  and  got  from  defendant  two  documents; 
one  written  and  one  partly  printed.  The  latter  was 
not  then  signed;  I  did  not  obserre  that  neither  was 
signed.  I  went  to  plaintiff's  house,  about  three  and 
a-half  miles  from  Altavilla,  and  sent  in  word  t  was 
there.  Plaintiff  appeared  at  the  window;  I  sainted 
blm,  and  said,  I  suppose  yon  have  heard  that  Mr. 
Herbert  is  about  to  leave  Altavilla;  plaintiff  said  he 
did  not;  he  was  sorry  to  hear  it  as  he  liked  the 
family;  he  asked  me  to  go  into  the  house;  I  said  I 
could  not  as  I  was  in  a  harry,  bat  that  I  had  a 
notice  from  defendant  for  him.  Plaintiff  came  down 
to  the  door  afterwards;  I  was  outside  the  house  on 
horseback  the  whole  time,  and  I  handed  to  plaintiff 
the  written  notice."  The  notice  was  produced,  and 
was  as  follows: — 

"  Notice  of  surrender.  Sir, — I  hereby  give  yon  no- 
tice that  I  will  surrender  and  deliver  np  to  yon,  on 
the  25th  day  of  March  next,  the  quiet  and  peaceable 
possession  of  All  that  and  Those;  the  house  and  lands 
of  Altavilla,  which  I  hold  froth  as  tenant. 

Dated  the  22nd  day  of  September,  1863.  To  John 
Parker  Carleton,  Esq.,  and  all  Whom  it  may  concern.1* 
"I  told  plaintiff  to  read  the  notice  which  he  did." 

No.  2. — The  defendant  then  proposed  to  give  in 
evidence  a  conversation  which  occurred  on  that  occa- 
sion between  the  saM  Eyre  Powell  and  the  plaintiff  in 
explanation  of  the  above-mentioned  notice,  which  was 
objected  to  by  counsel  fbr  the  plaintiff;  firstly,  on 
the  ground  of  its  being  irrelevant  to  the  Issue,  because 
the  notice  of  surrender  was  either  a  sufficient  notice 
in  itself  or  insufficient,  and  if  insufficient  ft  could  not 
be  aided  by  any  such  conversation ;  and,  secondly, 
because  the  acquiescence  or  assent  of  the  plaintiff  in 
or  to  the  notice,  even  if  such  were  proved  by  the  pro- 
posed evidence,  could  not  supply  the  defects  in  that 
notice. 

The  learned  judge  admitted  the  evidence  subject 
to  the  objection,  and  the  said  Eyre  Powell  then  Con- 
tinued. 

No.  3.—"  Afar  plaintiff  read  the  notice,  I  asked 
plaintiff  was  aH  tight — he  said,  •  It  is;  it  will  do, 
Powell;'  I  then  handed  to  him  the  printed  docu- 
ment and  told  hfm  to  'read  it  He  said  there  was  no 
dccasidii,  and  that  the  o<her  one  would  do.  I  tfheh 
said— *  Herbert  (defendant)  told  me  (Powell)  to  tell 
you  to  read  it  to  show  that  it  was  a  true  copy,  and  to 
get  it  badk  from  you  (jflaintiff)  ;afeain,  and  'that  1 
(Powell)  was  tb  leave  you  (Jtthintlff  )  'the  Written  one ; ' 
plaintiff  then  read  the  printed  document,  and  handed 
it  back  to  me,  and  Isaid-^-'I,  snpbose  you  win  see 
Herbert  when  he  cornea  1>ack.'  He  said—4 1  sup- 
pbse  so,'  or  to  that  effect.91  On  Cross-examination 
withes*  said  he  did  nbt  remark  at  the  time  that  nei- 
ther document  was  afgned. 


No.  4,-s.The  printed  document  was  a  duplicate  of 
th*  a%6vc  notice  of  the  fc2nd  Septemter ,  18t& 

ftoV  5.— Tbe  defeadaul,  Gtostatrtis  Herbert,  was) 
then  exftthirtd  on  hit  owu  beMf  *  and,  tte  af«re*ai& 
notice  and  the  duplicate  notice,  partly  written  and 
partly  printed,  having  beeu  produced  lo  him,  said— 
"  The  written*  notice  and  all  the  other,  except  the 
printed  part,  are  m  my  handwriting;  I  sent  thee* 
both  fe  Byre  Powell  in  a  letter*0 

1? he  defendant  also  proved  that  he  had  paid  all 
rent,  rates,  and  tale*,  dp  to  ft*  28th  day  6f  March, 
1864. 

That  en  tbe  27th  Oetober,  1803,  the  plaintiff  waft 
requested  by  tbe  defendant**  attorney  to  accept  a 
perfect  notice;  signed  by  the  defendant,  instead  of 
the  firstly  above-mentioned  notice,  to  which  request 
the  plaintiff  declined  to  adeede,  by  a  letter  dated  the 
27th  of  Oetober,  1 863,  marked  <•  B,"  and  set  forth 
in  the  appendix  hereto. 

No.  6.— That  following  notice  was  also  proved  by 
defendant  to  have  been  served  by  the  defendant  on 
the  plaintiff,  on  the  27th  of  February,  1 864.  "  Sir,— 
I  hereby  give  you  notice  that  the  house  and  lands  of 
Altavilla,  which  I  hold  from  ybu  ae  tenant,  and  for 
the  surrender  ef  which,  and  tbe  determination  of  such 
tenaney,  on  the  26th  day  of  March  next,  you  have 
been  already  served  by  me  with  due  notice,  will  be 
ready  Ibf  you  to  take  possession  of  upon  the  25th  of 
March  next,  and  that  I  shall  be  prepared  to  give  you 
up  such  possession,  and  to  pay  all  rent  due  to  that 
date  in  respect  thereof.  And  I  further  apprise  you 
that  if  you  refuse  to  take  up  such  possession  on  that  day, 
or  in  case  you  shall  not  attend  upon  the  premises  on 
said  25th  day  of  March  next,  for  the  purpose  of  tak- 
ing such  possession,  I  will,  in  either  of  such  cases, 
then  leave  the  premises,  patting  a  caretaker  in  charge 
thereof  at  your  expense.  Dated  this  27th  day  of 
February,  1864.  Gustavus  Herbert.  To  John  Par* 
ker  Carleton,  Esq." 

No.  7. — The  following  netice  in  reply  was  also 
proved  to  have  been  served  by  the  plaintiff  on  the 
defendant  on  the  same  day  (the  27th  February,  1864). 
<<  Sir, — Not  having  received  due  notice  of  your  in* 
tention  to  surrender  Altavilla,  rendered  necessary  on 
ear  agreement,  I  cannot  take  up  possession  thereof  on 
the  25th  of  March  next,  as  reqnired  by  your  notice 
of  this  day.  And  I  hereby  give  notice  that  I  wifl 
hold  you  responsible,  not  only  for  the  rent,  as  it  shaH 
fall  due  until  oar  agreement  shall  bo  terminated  le- 
gally, bat  also  fbr  any  damage  or  injury  the  place 
may  sustain  during  such  time,  and  use  this  notice  as 
I  may  be  advised  in  any  proceeding  that  may  be  ne- 
cessary for  me  to  take  in  the  premises.  Dated  this 
27th  February,  1864.  J.  P.  Carleton.  To  Gustavus 
Herbert,  Esq.,  Altavilla." 

No.  '8. — After  the  proof  of  the  foregoing  docu- 
ments the  defendant  then  proved  that  he  attended  at 
Altavilla  oh  the  25th  March,  1864,  until  5  p.m.  to 
give  up  possession,  but  no  one  attended  on  behalf  of 
the  plaintiff  *nd  defendant  then  put  a  caretaker  into 
possession  and  left  the  place.  [This  evidence  waa 
objected  to  on  behalf  of  the  plaintiff.}  Defendant 
also  pttved  that  hfeeaw  plaintiff  at  an  auction  which 
defendant  had  at  AltaviUa  on  21st  and  22nd  of  Mar. 
1864,  and  that  all  defendant's  property  was  removed 
from  Altavilla  before  the  25th  of  March,  1«6*. 
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Henry  Walker  was  the  next  witness— -He  proved 
ynyment  by  the  defendant  of  all  rates  and  taxes  as- 
jessed  on  the  demised  premises  np  to  and  for  "the 
35lh  day  of  March,  1864. 

Counsel  for  defendant  then,  by  leave  of  the  Court, 
•examined  the  plaintiff,  and  asked  him  whether  when 
•be  received  the  notice  of  snrrender  of  the  22nd  of 
September,  1863,  he  knew  the  handwriting  of  the 
.mid  notice*  and  the  handwriting  in  the  said  printed 
duplicate  thereof,  to  be  the  defendant's  handwriting. 

Counsel  for  the  plaintiff  thereupon  objected  to  the 
question  on  the  ground  that  it  was  irrelevant  to  the 
issue.  The  learned  jndge  admitted  the  evidence, 
■object  to  the  objection;  and  the  plaintiff  then  stated 
that,  to  the  best  of  plaintiff's  belief,  the  said  notice  of 
22nd  September,  1863,  and  duplicate  were  in  the  de- 
fendant's handwriting. 

The  defendant  read  the  foregoing  documents  and 


Counsel  for  the  plaintiff  then  required  the  learned 
jndge  to  direct  a  verdict  for  the  plaintiff  on  the 
ground  that  the  original  defence  as  pleaded  was  not 
proved. 

Whereupon,  on  the  application  of  the  defendant's 
counsel,  the  learned  judge  having  made  the  aforesaid 
order  at  Nisi  Prius,  and  the  pleadings  and  record 
having  been  amended  accordingly  as  above  set  forth, 
counsel  for  the  plaintiff  required  the  learned  judge  to 
direct  a  verdict  for  the  plaintiff  on  both  the  said 
issues  on  the  ground  that  the  notiee  of  the  22nd  Sep- 
tember, 1863,  was  not  in  compliance  with  the  lease 
«f  the  17th  of  February,  1862,  and  also  required  the 
learned  judge  to  direct  a  finding  for  the  plaintiff  on 
the  said  issue  knit  on  the  second  defence  on  the 
■ground  that  there  was  no  evidence  of  a  surrender  of 
the  possession  Of  the  premises  to  the  plaintiff  on  the 
26th  March,  1864. 

But  the  learned  judge  refused  so  to  do,  and  left  the 
Allowing  question  to  the  jury :— Whether  at  the  time 
that  plaintiff  pot  the  notice  of  the  22nd  September, 
1863,  as  mentioned  in  the  evidence,  he  was  aware 
they  were  in  defendant's  handwriting. 

Counsel  for  the  plaintiff  objected  to  this  question 
being  left  to  the  jury,  as  irrelevant  to  the  issues,  and 
the  learned  judge  ruled  against  the  objection,  but  took 
•  note  of  it. 

The  jury  found  the  question  so  left  to  them  in  the 
affirmative;  and  the  learned  judge  then  directed  the 
jury  to  find  for  the  defendant;  but  reserved  leave  to 
the  plaintiff  to  move  to  have  the  verdict  changed  into 
a  verdict  for  the  plaintiff  for  £70,  if  the  Court  should 
:  be  of  opinion  that  the  learned  judge  should  have  di- 
rected a  verdict  for  the  plaintiff  on  the  aforesaid  ground 
relied  on  by  plaintiff's  counsel  as  above  mentioned, 
or  t)  enter  a  judgment  for  the  plainthTosi  either  of 
'  the  Said  issues,  in  case  the  Court  should  be  of  opinion 
that  the  learned  judge  should  have  directed  a  finding 
1  IbritKe  plaintiff  on  either  of  the  said  issues.   The  jury 
•  found  accordingly  for  defendant  on  both  issues. 

Within  the  time  in  that  behalf  allowed  by  the  rules 

ftttd  practice  of  the -said  Coart,  via.,  on  the  22nd  day 

of  April,  1«65,  the  plaintiff.1  by  his  counsel,  applied 

-  to  the  said  Geurt  of  Exchequer,  pursuant  to  the  IcavA 

-no  reserved  at  the  said  trial  as  aforesaid,  and  obtained 

'  tho  conditional  order  of  the  22nd  of  April,  18651 

above  stated.  ; 


Afterwards  the  Court  of  Exchequer,  by  the  order 
of  the  17th  February,  1866,  above  stated,  discharged 
the  said  conditional  order  with  costs. 

The  plaintiff  appeals  from  said  last-mentioned  deci- 
sion and  order  pursuant  to  the  provisions  of  the  Com* 
mon  Law  Procedure  Amendment  Act,  1856. 

Due  notice  of  this  appeal  has  been  given  pursuant 
to  the  said  Act. 

The  question  for  the  Court  of  Appeal  is,  whe- 
ther the  said  order  of  the  1 7th  February,  1866, 
ought  to  have  been  made  on  all  or  any  of  .tho 
grounds  aforesaid,  or  whether  the  conditional 
order  of  the  22nd  of  April,  1865,  ought  to  havo 
been  made  absolute? 

The  Court  of  Appeal  to  make  such  rule  upon 
the  appeal  as  it  shall  think  fit,  and  to  proceed 
thereon  pursuant  to  the  provisions  of  the  Com* 
mon  Law  Procedure  Act  (Ireland),  1856. 

APPENDIX  "A." 

CoosT  or  ExcniQUEB. 

Thursday,  the  First  day  of  December,  1864. 

John  Pabkkb  Cableton,     \      The  said  Gustavus 
Plaintiff;  I  Herbert  appears  and 
Gustavus  Herbert,  j  takes  defence  to  the 

Defendant  )  action    of   the   said 


John  Parker  Carleton,  the  plaintiff,  and  says  that  it 
was  provided  by  the  deed  mentioned  in  the  plaint  that 
it  should  be  lawful  for  the  defendant  to  determine  the 
term  thereby  granted  at  the  expiration  of  the  first 
three  years  of  that  term,  and  also  at  the  expiration  of 
every  successive  period  of  three  years,  to  be  computed 
from  the  25th  day  of  March,  1861,  he,  the  defen- 
dant, his  executors,  administrators  or  assigns,  first 
giving  unto  the  plaintiff  six  calendar  months9  previous 
notice  in  writing  of  his  or  their  intention  so  to  deter- 
mine the  said  term,  and  also  first  paying  unto  tho 
plaintiff  all  rent  and  arrears  of  rent,  rates  and  taxes, 
which  should  or  might  be  due  or  payable  by  or  to 
which,  as  occupier,  the  defendant  and  his  executors, 
administrators  and  assigns,  should  be  liable  up  to  the 
day  of  such  determination  of  the  said  term;  and  tho 
defendant  avers  that  afterwards,  to  wit — on  the  24th 
day  of  September,  1863,  the  defendant  gave  tho 
plaintiff  six  calendar  months9,  previous  notice  in  writ- 
ing (pursuant  to  the  provisions  of  the  said  deed)  of  the 
intention  of  him  (defendant)  to  determine  the  said 
term  on  the  25th  day  of  March,  1864,  the  last-men- 
tioned day  being  the  day  of  the  expiration  of  the  first 
three  years  of  the  said  term  from  the  25  th  day  of 
March,  1861,  and  that  the  defendant  before  the  expi- 
ration of  such  period  of  six  calendar  months,  paid  all 
rent  due  to  the  plaintiff  by  the  defendant  under  tho 
said  deed  up,  to,  and  for  the  said  25tb  day  of  March, 
1864,  and  also  all  rates  and  taxes  required  to  be  paid 
as  aforesaid,  and  that  thereupon  on  the  25  th  day  of 
March,  1864,  and  before  any  of  the  rent  claimed  by 
the  plaintiff  fell  due  the  said  term  ceased  And  deter- 
mined by  such  notice  and  payments,  and  therefore  he 
defend*  the  action. 

<  Charles  Hknbt  .WoODtom. 

James  Litrs,  Attorney  for  Defendant, 
33  North  Great  GeorgeYst.,  Dublin 
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22  Marlboro'-rtreet,  Cork. 
October  27th,  1863. 
Dear  Sir, 

Id  reply  to  your  application  on  behalf  of 
Mr.  Herbert  about  Altavilla,  I  regret  I  cannot  take 
up  possession  of  Altavilla  on  the  25th  of  March  next, 
.as  I  have  not  received  notice  to  that  effect.  • 

A  report  of  the  case  below  was  in  Court,  and  by 
it  it  appeared  that  Fitzgerald,  B.,  differed 'from  the 
other  Barons  of  the  Exchequer. 

Chatterton,  Q-C.,  and  Wm.  Johnson  for  the  plain- 
tiff-— The  first  question  here  is  as  to  the  validity  of 
the  notice  of  the  22nd  September,  1863.  It  will  be 
observed  that  it  is  not  signed,  and  that  there  is  a 
blank  Jeft  where  the  name  of  the  plaintiff  ought  to 
appear.  It  does  not  contain  the  name  of  the  tenant 
from  beginning  to  end.  The  defence  is  in  effect  an 
allegation  that  a  subsisting  legal  estate  has  been  de- 
termined formally  as  required  in  the  lease.  This  is  a 
question  of  title,  and  the  Coart  is  bound  to  say  whe- 
ther as  a  matter  of  title  this  is  a  sufficient  notice  to 
determine  the  lease.  It  must  turn  on  the  question 
what  is  the  meaning  of  the  clause  of  surrender  in  the 
lease.  The  onus  of  proving  the  determination  lies 
on  the  tenant.  The  landlord  has  stipulated  that  any 
surrender  must  be  by  reason  of  a  notice  in  writing 
given  six  months  before.  It  was  reasonable  that  the 
notice  should  be  in  writing  for  the  sake  of  certainty. 
It  is  is  quite  reasonable  that  the  notice  in  writing 
should  bear  the  sign  manual  of  the  party  who  is  to 
determine  the  estate  by  giving  the  notice.  [Mona- 
han9  0.  J — There  is  nothing  here  requiring  the  notice 
to  be  in  the  handwriting  of  the  tenant  himself,  though 
it  is  to  be  in  writing.  Suppose  his  agent,  by  his 
direction,  wrote  a  letter  giving  notice,  would  not  that 
be  sufficient?]  That  is  just  the  question.  There  is 
not  a  single  case  deciding  that  a  notice  without  a 
signature  is  good.  Suppose  an  attorney  serves  notice 
of  trial  without  signing  it,  that  would  be  bad.  The 
authentication  of  the  notice  is  a  most  important  part 
of  it,  and  if  that  is  omitted  can  it  be  said  that  the 
notice  is  good?  {Monahan,  C. J— Notices  given  in 
the  course  of  causes  are  all  regulated  by  the  rules  of 
the  Courts.  Ordinary  notices  to  quit  need  not  be 
signed  at  all.  The  notice  here  must  no  doubt,  ac- 
cording to  the  proviso  in  the  lease,  be  in  writing,  but 
there  is  nothing  in  the  terms  of  that  proviso  requiring 
it  to  be  signed.]  But  what  is  a  notice?  la  it  not 
required  by  the  contract  that  the  notice  as  a  complete 
thing  is  to  be  in  writing?  Where  are  you  to  stop? 
Suppose  the  names  of  the  lands  were  left  out 
X&Hagan,  J — The  difficulty  I  have  is  this,  that 
taking  the  whole  notice  together  it  is  quite  clear  and 
strong.  It  says,  "I  give  notice  that  I  will  sur- 
render." That  word  of  itself  imports  a  certain  rela- 
tion between  the  parties,  and  there  is  no  evidence 
that  there  are  any  lands  of  AlUvilla  bnt  those  named 
here.]  Suppose  the  notice  was  in  the  handwriting  of 
a  third  person,  not  in  that  of  Mr.  Herbert,  and  that 
the  notice  was  handed  by  a  stranger  to  Mr.  Carleton, 
would  that  be  good,  the  notice  being  simply  in  the 
terms  used    here,  but  not  naming  the  premises? 


[Monahan,  G.  J. — That  might  be  bad,  because  there 
would  be  nothing  on  the  face  of  it  to  show  what  the 
lands  were,  or  impliedly  to  shew  from  whom  it  came.] 
Gould  parol  evidence  be  given  to  shew  those  matters* 
The  question  is  not  what  the  party  intended  to  do, 
but  what  the  landlord  would  be  safe  in  acting  on. 
[Fitzgerald,  J.— What  yon  say  is,  that  the  notict 
itself  must  shew  from  whom  it  comes,  and  to  whom 
it  is  sent.]  The  notice  might  be  given  by  an  assignee. 
Surely,  the  landlord  is  to  know  from  whom  it  comes. 
Is  the  landlord  to  be  driven  to  the  danger  of  parol 
evidence?    [O'Brien,  J. — If  the  notice  was  signed  by 
an  agent  having  authority,  would  not  the  authority 
have  to  be  proved  by  parol  evidence,  and  would  not 
that  involve  (he  same  danger?]     Where  a  written 
notice  is  defective,  the  jury  may  not  be  asked  whether 
from  the  landlord's  conduct  they  believe  that  be  un- 
derstood it  to  refer  to  the  right  person. — Cadby  v. 
Martinez  (11  A.  &  E.  720);  Smith  Landl.  &  Ten. 
p.  327.    Then  it  is  said  that  the  plaintiff  is  estopped 
from  disputing  the  validity  of  the  notice  by  bis  saying 
that  it  was  all  right.      (Defendant's  counsel  stated 
they  did  not  desire  to  argue  that  point.)— Dot  v. 
Milliard  (3  M.  6  W.  328) ;  Bessel  v.  LanMerg  (7 
Q.  B.  638);  Johnston  v.  HuddUstone  (4  B.  &  Cr. 
922);  Doe  v.  Johnston  (IfCL  & Y.  141);  Molldtv. 
Brain  (2  Campb.  103)  are  important  on  the  question 
how  far  a  landlord  is  bound  by  an  imperfect  or  wrong 
notice.      Then  what  is  the  effect  of  the  clause  in  the 
lease,  supposing  a  good  notice  was  given?    We  say 
the  defendant  has  made  a  mistake  as  to  the  way  in 
which  he  has  put  forward  his  defence.  We  do  not  say 
that  a  landlord  can  prevent  his  tenant  from  taking  ad- 
vantage of  such  a  proviso  as  this;  but  the  case  made 
here  by  the  defendant  is,  that  he  did  in  point  of  fact 
in  pursuance  of  the  notice,  surrender  and  give  np  pos- 
session.    We  say  that  he  did  not  give  up  possession. 
A  notice  was  indeed  served  on  the  27th  October,  to 
which  a  cross-notice  was  served,  declining  to  attend 
on  the  premises,  and  take  np  possession.     The  dis- 
tinction between  the  two  sorts  of  proviso  for  surren- 
der is  well  known.     The  question  is,  whether  the  de- 
fence that  defendant  did  surrender  is  sustained.    The 
mere  notice  conld  not  operate  as  a  surrender.    Bee 
v.  Milward  (3  M.  &  W.  328)  decides  that    What 
the  defendant  must  rely  upon  is,  that  the  plaintiff  not 
having  attended,  all  that  the  defendant  had  to  do  was 
to  leave,  and  put  a  care-taker  in  possession.    At  ail 
events  that  is  not  a  surrender;  a  surrender  must  be 
in  writing— stat.  23  &  24  Vict.  c.  154,  s.  7.     [£* 

froy,  G.  J If  the  landlord  does  not  come,  what 

more  can  the  tenant  do  than  what  was  done  in  this 
case?  There  is  a  maxim — Lex  neminem  cogU  ad 
unpoin&tfta.] 

Breretyi,  Q.C.,  and  C.  H.  Woodroffe  for  the  de- 
fendant—The only  question  here  is,  whether  within 
the  four  corners  of  the  notice  there  is  what  makes  it 
sufficient  We  do  not  mean  to  contend  that  parol 
evidence  should  be  admitted  to  supply  its  defects. 
We  must  make  the  document  out  to  be  sufficient  to 
bind  the  party  who  served  it  Anyone  of  ordinary 
understanding  reading  it  most  see  that  it  is  a  notice 
from  the  lessee  of  AlUvilla  to  the  landlord,  to  sur- 
render on  a  particular  day.  It  could  not  have  misled 
Mr.  Carleton.    Any  notice  which  does  not  deceirs 
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the  party  upon  whom  it  is  served  is  good.     It  need 
not  mention  the  premises.     Doe  dem,  Morgan  v. 
-Church  (3  Campb.  71).     Where  it  is  intended  that 
*  notice  or  other  document  should  be  signed,  that  in- 
tention should  be  specified.     The  Legislature  does  so. 
Thus  sea  4  of  the  Statute  of  Frauds  expressly  says 
that  the  instrument  is  to  be  signed  by  the  party,  and 
a.  7  of  the  Landlord  and  Tenant  Act  provides  in  the 
Tory  same  terms.      There  is  no  need  for  the  name  of 
the  party  being  in  the  notice.      He  is  sufficiently 
identified  by  being  described  as  the  tenant  of  the 
premises.      If  Mr.  Herbert  had  come  himself  and 
given  the  notice,  stating  that  it  was  from  himself,  that 
-would  have  been  good.      Powell  was  his  accredited 
agent,  so  that  there  is  no  real  difference;  it  is  only  a 
question  of  degree.     Suppose  the  case  was  inverted, 
and  that  it  was  in  these  terms  "  I,  Gustavus  Herbert 
give  notice,"  without  addressing  it  to  anyone,  would 
not  that  have  been  a  good  notice  if  given  to  Oarleton 
fey  Herbert  or  his  agent?    Then  it  is  contended  that 
a  further  act  was  required  beyond  the  notice.     The 
clause  is  "  to  surrender  and  deliver  up  possession." 
The  notice  is  to  be  of  bis  intention  "  *o  to  surrender," 
referring  manifestly  to  the  delivery  up  of  possession. 
It  might  be  doubted  whether  merely  executing  a  deed 
of  surrender  on  the  day  would  have  been  sufficient. 
Herbert  might  have  sublet  the  premises,  or  he  might 
liave  assigned  them.     If  he  had  done  so,  merely  ex- 
ecuting a  deed  would  not  have  been  a  compliance 
with  the  proviso,  the  object  of  which  was  that  he 
should  give  up  the  possession.     The  effect  of  a  notice 
of  this  kind  in  determining  an  estate,  is  stated  in  1st 
FurL  LandL  &  Ten.  618.      If  the  landlord  had  at- 
tended, and  possession  had  been  given  up  to  him,  that 
would  have  been  an  act  inconsistent  with  the  conti- 
nuance of  the  tenancy.     It  would  have  amounted  to 
*  surrender  by  operation  of  law,  and  no  deed  would 
have  been  necessary. 

Chatterton,  Q.C.,  replied. 

O'Hagan,  J. — My  opinion  is  that  of  the  majority 
t>f  the  Court  of  Exchequer,  which  I  think  was  right 
upon  both  points.  Those  points  are  substantially  two 
in  number,  because  as  to  the  question  on  the  admis- 
sion of  evidence  that  is  not  much  to  be  considered. 
The  questions  are,  first,  whether  this  notice  was  suf- 
ficient according  to  the  terms  of  the  contract  of  the 
parties  in  the  lease,  and  next,  whether  anything  fur- 
ther was  to  be  done,  or,  if  to  be  done,  whether  it  was 
done.  I  think  that  the  notice  was  sufficient,  and  that 
what  the  defendant  did  was  all  that  he  was  required 
to  do.  The  argument  was  that  this  notice  required 
either  the  signature  of  the  defendant,  or  at  least  that 
his  name  should  appear  in  some  part  of  it.  Now, 
looking  to  the  proviso  in  the  lease,  although  it  is  re- 
quired that  the  notice  is  to  be  in  writing,  there  is  no 
provision  in  it  that  it  is  to  be  signed  by  the  party,  or 
that  his  name  is  to  appear  in  it.  I  think  the  substan- 
tial question  is,  whether  on  the  face  of  the  notice 
itself,  the  character  and  relation  of  the  parties,  the 
lands,  and  the  object  of  the  notice  itself,  with  refer- 
ence to  the  quitting  of  the  premises,  sufficiently  ap- 
peared. I  think  it  impossible  to  read  this  notice 
which  purports  to  bo  a  promise  of  surrender  of  the 
lands  in  question  to  the  person  to  whom  it  is  ad- 
dressed, by  a  person  calling  himself  the  tenant,  and  to 


say  that  it  did  not  sufficiently  indicate  that  the  person 
giving  the  notice  was  the  tenant,  and  no  one  else. 
Then  the  word  "  surrender "  itself  implies  that  the 
one  was  the  landlord,  and  the  other  the  tenant.  The 
man  was  described  as  tenant,  and  the  premises  are 
described  distinctly,  and  there  is  no  reason  to  suppose 
that  there  is  any  other  Altavilla  in  the  world  than 
that  mentioned  in  the  notice.  Well,  then,  as  to  the 
parol  evidence,  that  could  not  vary  the  case,  could 
not  supply  any  defect  in  the  case.  It  seems  to  me 
that  when  the  notice  was  handed  by  Powell,  saying 
that  he  was  acting  for  the  defendant,  to  say  there 
was  any  doubt  about  it  is  impossible.  Then,  as  to 
the  delivery  of  possession,  it  appears  to  me  impossible 
to  contend  that  it  was  intended  by  the  word  "  sur- 
render "  that  there  was  to  be  any  technical  surrender. 
What  was  intended  was,  that  there  should  be  a  deli- 
very of  possession,  and  as  the  defendant  did  all  he 
could  to  give  up  possession,  the  non-attendance  of  the 
landlord  could  not  interfere  with  the  act  of  the  te- 
nant, Under  those  circumstances,  my  opinion  is  on 
both  points  with  the  judgment  of  the  Court  of  Ex- 
chequer. 

FrrzGiBALD,  J. — I  propose  only  to  give  an  opinion 
on  one  point,  namely,  whether  this  notice  was  snffir 
cient,  and  it  seems  to  me— and  I  should  have  thought 
the  point  clear — that  it  was  not  a  sufficient  notice, 
and  that  the  judgment  of  Fitzgerald,  B.  was  correct. 
By  this  lease  the  tenant  is  enabled  to  determine  his 
interest,  on  the  condition  of  serving  a  notice  in  writ- 
ing of  his  intention  to  determine  that  interest  and 
surrender  to  the  landlord.  I  think  that  means  a 
notice  expressing  on  the  face  of  it  the  tenant's  inten*- 
tion  by  name— expressing  his  intention  in  writing  to 
deliver  up  to  the  landlord  by  name  the  premises.  I 
think  this  notice  does  not  do  that,  and  therefore,  on 
the  face  of  it,  is  defective.  I  do  not  intend  to  go  into 
any  other  question,  or  to  say,  if  the  question  had 
been  submitted  to  the  jury,  whether  there  was  evi- 
dence on  which  they  might  have  determined  that 
there  was  an  agreement  on  the  part  of  the  landlord  to 
accept  the  notice  as  a  binding  notice. 

O'Brien,  J.— I  think  that  the  judgment  of  the 
Court  of  Exchequer  should  be  affirmed,  and  I  fully 
adopt  the  reasons  given  here  by  O'Hagan,  J.,  and  by 
the  Chief  Baron  below.  With  respect  to  any  other 
question,  nothing  was  suggested  at  the  trial ;  it  was 
said  that  the  case  was  ripe  for  directing  a  verdict  for 
one  party  or  for  the  other,  and  I  did  so. 

Keogh,  J. — I  cannot  but  entertain  some  doubts  on 
the  case,  seeing  the  dissent  of  my  brother  Fitsgerald 
here  anc^of  Fitzgerald,  B.  below,  but  I  concur  with 
the  judgment  of  the  Court  of  Exchequer  for  the 
reasons  given  by  O'Hagan,  J. 

Monahan,  C.  J. — I  have  no  doubt  that  the  true 
construction  of  the  clause  was,  that  the  party  was  CO 
have  power  to  surrender  and  give  up  possession  of 
the  lands,  and  that  it  has  all  reference  to  the  posses- 
aion,  and  not  to  the  estate  and  interest,  and  that  the 
true  construction  is  that  he  can  do  that  on  giving  sis 
months'  notice.  I  think  the  parties  used  the  worda 
••  surrender  and  deliver  up  possession'9  as  synony- 
mous. Then  what  is  the  meaning  of  4<  notice  in 
writing?"  It  is  that  there  must  be  a  written  notice 
that  will  satisfy  the  landlord,  so  that  he  shall  have 
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no  doobt  as  t6  Hti  coming 'from  the  tenant.  *Phe  no- 
tice is  prbved  to  be  in 'the  Writing  Of  the  tenant  'With 
the  knowledge  of  the  landlord.  When  he  gets  that, 
'he  knows  that  he  is  told  no,  that  it  is  given  to  him 
by  the  direction  of  the  tehfrnt  fbr  the  {rfrpose  bf  de- 
termining the  tenancy.  I  lay  no  stress  on  the  con- 
tersation  that  passed,  hot  the  parol  evideuce  is,  I 
think,  dearly  admissible  to  show  that  when  he  re- 
ceived the  document  he  knew  from  whom  it  Came, 
And  on  whose  behalf  ft  was  served.  The  only  ques- 
tion then  is,  does  it  contain  everything  sufficient  to 
Satisfy  the  landlord  and  bind  the  tenant.  It  ts,  "I 
'will  deliver  np  to  yon  on  the  25  th  March  &6*t  the 
quiet  and  peaceable  possession  of  All  That  and  Those 
Utehodse  and  lands  of  Altavilla,  which  I  hold  from 
■'  as  tenant."    If  the  word  ••  yon  "  is  not  in  it 

Jon  racist  reject  the  word  "  from  "  as  superfluous,  and 
read  simply  "  wfcfch  I  hold  as  tenant"  The  lands 
and  premises  are  named.  Garleton  is  the  landlbrd  of 
these  premises.  It  is  a  notice  to  him  as  landlord, 
:and  it  purports  to  come  from  the  person  who  holds  the 
land  as  tenant.  He  knows  that  that  is  Herbert,  and 
in  my  opinion  it  is  no  more  necessary  that  the  flame 
<t>f  the  party  should  appear  thin  that  the1  dames  of 
the  lands  should  appear.  All  that  is  required  is  a 
Notice  that  may  merely  convey  to  the  landlord  notice 
6f  the  intention  of  the  tenant. 

Lfcp&OT,  0:  J. — It  appears  to  me  that  this  notice 
tiontains  everything  which  was  required  to  entitle  the 
tenant  to  make  a  surrender  and  give  up  the  lands.  If 
!h  were  necessary  to  go  further  with  respect  to  giving 
tip  to  the  landlord  the  actual  possession,  it  was  the 
ianfilord'a  own  default  that  the  condition  was  not 
Performed,  and  he  cannot  take  advantage  of  that,  as 
ft  would  avail  himself  bf  his  own  default.  All  the 
trther  conditions  on  which  the  tenant  was  entitled  to 
feurrendfer  hare  been  substantially  complied  with,  as 
*Monahan,  0.  J.  has  shewn,  by  the  very  nature  of  the 
notice  itself,  and  it  is  impossible  that  we  can  import 
fcto  the  proviso  a  provision  which  is  not  annexed  to  it. 
Therefore  the  signature  by  the  party  is  no  part  of  the 
notice* 

JOecMon  of  the  Exchequer  affirmed. 


Court  of  4frc$equer» 

1fcp&t«<l  hf  WUlUxri  A.  Sargent,  Egq.,  B»rrtBt«T-irt-I*w. 

^Before  the  full  Court.]      • 

M'Grath  v.  Shannon.— -April  21  $  May  4;  June  12. 

New  Mat  motion — Ejectment  on  title — Notice  to 
auit-^Surrender  of  lease  by  operation  oj  law — Es- 
toppel. 

A  lessee  holding  under  a  euMease  containing*  proviso 
that  he  woxdd  yield  top  possession  of  ike  lands  ohr+> 

-  teiving  notice  6/ the  tensor's  intention  to  wrrbHdcr 

-  fas  term,  acquired  the  interest  of  one  of  theto- 
.  owner*  of  the  reversion  esspett&rt  on  his  lessor's 

term.    The  lessee  also  acquired  the  interest  of  a 
4o~owner\    A  partition  suit  urns  ijistUuXed  to  top- 


pofHonin  severalty  the  interests  of  the  different  co- 
Owners,  and  the  report  treated  the  lessee  as  tenant 
from  year  to  year;  and  the  agent  of  the  lessor  ap- 
ftied  for  the  rent  apportioned  for  the  part  of  the 
demised  lands  allotted  to  lessor.  Held. — That  the 
statement  in  the  decree  (founded  on  the  report,  to 
which  the  lessee  had  objected)  did  not  operate  as  an 
estoppel,  and  that  the  application  did  not  bind  him 
to  a  new  tenancy. 

Semble — The  question  as  to  his  intention  in  paying 
rent  subsequent  to  the  partition,  was  properly  left 
to  the  jury. 

Held,  further,  That  in  order  to  effectuate  a  surrender 
of  his  lease,  the  lessor  should  fulfil  every  condition 
in  the  clause  of  surrender;  when  tlurefore  the  rent 
due  before  the  notice  was  served  had  not  been  paid, 
no  surrender  was  effected. 

This  was  an  ejectment  on  the  title  brought  against 
defendant  to  recover  78a.  lr.  14p.  of  the  lands  of 
Crfherderry  in  the  County  of  Glare.  The  case  was 
tried  at  the  Limerick  Summer  Assizes,  1865,  befooa 
the' Lord  Chifer  Baron.  The  jury,  by  direction  of  hU 
Lbrdshlp,  found  for  plaintiff  and  leave  was  reserved 
for  defendant  to  move  to  change  the  verdict  into  one 
fbr  defendant  on  the  grounds  of  misdirection  of 
the  learned  judge,  and  that  the  verdict  was 
against  evidence  and  the  weight  of  evidence.  The 
summons  and  plaint  and  defence  were  the  ordinary 
ones.  The  following  is  a  summary  Of  the  facts  mate- 
rial to  the  motion.  On  April  25,  1800,  a  lease  was 
executed  by  Jonathan  Ashe,  James  Fitzgerald  Massy, 
William  Parker  and  Peter  Morgan,  (being  the  repre- 
sentatives of  Anthony  Hickman  referred  to  after- 
wards) to  Charles  {PCallaghan,  his  heirs  and  assigns* 
of  the  lands  of  Oaherderry,  consisting  of  228a.  2r. 
24p.  at  £1  6s.  per  acre.  There  was  a  clause  of  sur- 
render in  the  lease  in  the  following  words — "  And 
lastly,  it  is  hereby  declared  and  agreed  upon,  by  and 
between  the  said  parties'  to  these  presents,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  Charles 
O'Callaghan,  his  heirs  and  assigns,  on  any  25th  day 
of  March,  during  the  continuance  bf  this  devise,  to 
yield  np  and  surrender  these  presents,  and  the  pre- 
mises, unto  the  sai(J  Jonathan  Ashe,  J«  F.  Massy, 
William  Parker,  and  Peter  Morgan,  their  heirs  aud 
assigns,  or  -such  other  person  or  persons  as  shall  be 
entitled  to  the  rent  or  reversion  of  the  said  demised 
premises,  as  co-heirs  or  representatives  of  the  said  A. 
Hickman,1  deceased ;  first  giving  Unto  the  said  Jonathan 
Ashe,  James  F.  Massy,  William  Parker,  and  Peter 
Morgan,  their  heirs  or  assigns,  six  calendar  months 
pfevious  notice  in  Writing,  of  such  his  or  their  inten- 
tion to  surrender  the  same,  paying  off  all  rent  and 
arrears  of  rent  that  shall  and  may  be  due  to, 
and  Including  the  day  of  such  surrender  taking 
effect,  and  performing  and  futnling  all  and  singu- 
lar the  clauses,  covenants,  conditions,  and  agree- 
ments fcereiriafter  on  his  Or  their  part  or  behalf 
mentioned  or  Contain&L"  The  interest  of  Charles 
O'Callaglran  in  the  above  lease  was  assigned  to  Cor- 
nelius (yBrten.  By  lease  of  January  29,  1825,  Cor- 
nelius OvBrren  demised  to  Patrick  Shannon  his  heirs 
end  assigns,  2f25  Acres  Of  the  lands  demised  by  the 
teastf'of  1*809  ftr  three  lives  at  £1  7s.  per  acre. 
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There  was  a  clause  in  thia  lease  in  the  following 
irords: — "  And  it  ia  hereby  agreed  upon  by  and  be* 
tveen  said  parties,  that  the  said  0.  O'Brien  shall  be 
at  liberty  notwithstanding  thia  demise  to  surrender 
the  entire  of  said  premises;  and  the  said  P.  Shannon 
-doth  covenant  to  and  with  the  said  C,  O'Brien,  his 
heirs  and  assigns,  that  he  will  upon  receiving  due 
notice  of  such  the  intention  of  the  said  C.  O'Brien, 
his  heirs  or  assigns,  to  surrender  said  premises,  yield 
and  deliver  np  the  part  hereby  intended  to  be  de- 
mised accordingly."  There  was  also  a  clause  of  sur- 
render on  any  1st  of  May,  on  giving  twelve  months 
previous  notice,  paying  rent,  and  performing  cove* 
nants,  &c  Patrick  Shannon  died  in  1845.  Defen- 
dant is  his  heir-at-law.  Plaintiff  (as  will  be  seen 
afterwards)  became  assignee  of  Cornelius  O'Brien, 
and  it  was  the  -case  of  the  plaintiff  that  the  lease 
of  1825  having  been  determined  under  the  clause  of 
surrender  contained  in  it,  and  defendant  having  refused 
to  give  np  possession  of  the  lands  demised  by  the  lease 
of  1 825,  the  present  ejectment  lay.  The  plaintiff  de- 
duced his  title  thus — By  a  lease  dated  9th  December, 
1 687,  one  Henry  Lucas  became  possessed  of  the  lands 
of  Caherderry  for  lives  renewable  for  ever.  The  in- 
terest of  H.  Lucas  in  the  said  lands  vested  in  An- 
thony Hickman  above-mentioned.  The  interest  of  the 
latter  vested  in  his  five  daughters,  named— (1)  Hen- 
rietta Hickman;  (2)  Barbara;  (3)  Helena;  (4)  Mar- 
garet; (5)  Anna  Maria.  Henrietta  married  James 
Fitzgerald  Massy  above-mentioned,  and  by  their  mar- 
riage settlement  a  term  of  500  years  was  created  in 
Henrietta/*  share  of  the  lands.  A  bill  was  filed  in 
Chancery  for  a  sale  of  the  term,  and  a  decree  for  the 
sak  made  in  December,  1826.  At  the  sale  under 
the  decree,  Cornelius  O'Brien  purchased  the  residue 
of  the  term  in  Henrietta's  share  (being  one-fifth  of  the 
lands)  including  the  subject  of  the  present  ejectment 
A  conveyance  to  him  was  made  by  the  Master 
in  Chancery  31st  October,  1828.  By  a  settlement 
bearing  data  30th  January,  1856,  Cornelius  O'Brien 
ooaveyed  his  estate  in  the  lands  to  plaintiff  and  A. 
Lysaght  (since  deceased)  as  trustees  in  trust  for 
Charles  O'Brien,  his  son,  for  life,  remainder  in  default 
of  issue  to  George  O'Brien.  A  petition  was  filed  in 
Chancery  24th  January,  1857,  by  William  Fitzge- 
rald, and  others  for  a  partition  of  the  Hickman  estate 
including  the  lauds  of  Caherderry,  An  order  of  re- 
ference was  made  18th  June,  1857.  Cornelius 
O'Brien  died  30th  May,  1857-  Plaintiff  and  Lysaght 
made  parties  by  suggestion.  A  report  was  made 
%  1st  July,  1859,  that  plaintiff  and  Lysaght  were  en- 
titled to  Henrietta's  fifth,  and  that  John  Moore  Mu> 
caby,  Margaret  Mary,  bis  wife,  and  Lovat  Ashe,  were 
entitled  to  a  moiety  of  Margaret's  fifth.   On  8th  May, 

1861,  John  Moore  Mulcahy,  Margaret  Mary,  his 
wife,  and  Lovat  Ashe,  conveyed  their  interests  to  de- 
fendant. On  17th  December,  1862,  defendant  was 
made  a  notice  party.  A  writ  of  partition  was  is- 
sued on  2nd  September,  1859,  to  three  commission- 
ers; one  of  them  was  defendant's  land  agent.  Sept 
1&&9,  Lysaght  died.  In  pursuance  of  the  clause  of 
surrender  in  the  lease  of  1800,  notice  was  served  by 
plaintiff,  as  trustee  to  George  O'Brien,  in  September, 

1 862,  on  defendant  and  others  entitled  to  the  reversion 
qx#ectaaton  the  lease  of  1800.    Defendant  was  ajso 


served  with  notice,  pursuant  to  the  lease  of  1825,  of 
plaintiff's  intention  to  surrender  his  tease  of  1800.  The 
return  to  the  writ  of  partition  was  filed  19th  Feb. 
1863.  It  stated  that  defendant  was  tenant  from  year 
to  year  of  the  said  lands,  and  allotted  78a.  In  14 p. 
to  plaintiff,  remainder  to  James  Tymons,  who  reprer 
sented  the  interest  of  Helena  Hickman.  To  that 
report  objections  were  filed  by  the  defendant,  but 
his  objections  were  overruled  after  argument.  A  de- 
cretal order  was  made  30th  April,  186%  confirming  the 
return,  and  appointing  Charles  Mahon  trustee  for 
conveying  tho  shares  in  severalty,  and  referring  it  to 
the  Master  to  find  who  were  the  proper  parties  to  con- 
vey. The  Master  found  estates  outstanding  in  persona 
not  parties,  and  directed  that  a  deed  should  be  exe- 
cuted by  them  conveying  the  said  estates  to  Mahon. 
A  deed  was  executed  on  27th  Feb.  1864,  by  certain 
parties,  including  certain  mortgagees  of  defendant's 
share.  A  conveyance  was  made  by  Charles  Mabon  on 
4th  Apr.  1864,  to  plaintiff  of  78a.  lr.  14p.  of  said  lancfe 
for  the  residue  of  the  terms  on  the  trusts  of  the  settle- 
ment of  30th  Jan.  1856.  Defendant  refused  to  sur- 
render possession  in  March,  1863,  and  paid  the  rent 
reserved  in  the  lease  of  1800  as  apportioned  by  the 
return  between  Tymons  and  plaintiff,  Notice  was; 
served  by  plaintiff  on  defendant  September  4,  1864, 
to  Quit  on  March  25,  1865,  possession  was  refused, 
ana  the  present  ejectment  brought. 

At  the  trial  it  was  admitted  that  defendant  bad  been 
served  on  September  6,  1862,  with  notice  of  the  sur- 
render of  the  lease  of  1800,  and  the  notice  was  pro- 
duced. Thomas  Greene,  land  agent  of  plaintih, 
proved  the  signature  of  Cornelius  O'Brien  to  the  lease 
of  1825.  John  White  proved  the  service  of  a  copy 
of  the  notice  of  surrender  August  11,  1862,  on  de- 
fendants, and  various  other  parties  entitled  to  the 
reversion  in  lease  of  1800.  Greene  was  recalled,  an^ 
proved  that  he  knew  Mabon,  and  had  seen  him  acting 
as  agent  on  the  lands,  had  paid  him  rent  for  Cornelius 
O'Brien  till  his  death ;  since  that  plaintiff  gave  up  pos- 
session to  Mahon  of  other  lauds  held  by  Cornelius 
O'Brien.  On  cross-examination  he  proved  that  he 
had  a  power  of  attorney  from  O'Brien,  but  had  none 
since  his  death.  That  it  was  not  true  that  defendant 
was  tenant  from  year  to  year  in  February,  1863.  The 
notice  would  not  expire  till  March.  Charles  Mahon 
proved  he  was  agent  of  the  co-heiresses,  Hickman* 
After  the  former  agent,  F.  Fitzgerald's  death  in  1853, 
he  acted  as  agent  to  the  whole  of  the  parties,  and  re- 
ceived rent  from  all;  had  no  power  of  attorney.  Before 
Sept.  29, 1862,  received  notice  of  the  surrender  of  the 
lease  of  1800;  has  not  notice,  (It  was  objected  here 
that  a  copy  of  the  notice  could  not  be  given  in  evi- 
dence, but  his  Lordship  received  it  reserving  leave  to 
defendant  to  move  (in  the  event  of  the  jury  finding 
against  him)  that  the  verdict  be  entered  for  him,  if 
the  Court  should  be  of  opinion  that  tho  copy  was  not. 
.evidence)-  I  eent  my  nephew  to  receive  possession. 
Received  no  rent  from  March,  1863,  under  lease  of 
1800, 

Crosa-exajnked-~Aft*r  Mar.  25,  186a,  ceased  to 
jbe  agent— considered  his  authority  at  an  end;  ap- 
pointed agent  by  letter;  continued  to  receive  rent, 
and  send  it. by  letter;  mentioned  the  receipt  of  notice 
agd  the  surrender  to  most  of  the  parties.    Septem- 
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bcr,  1862,  head  rent  was  paid,  I  think,  before  March, 

1863,  not  since.  Did  not  receive  March,  1863,  rent, 
when  I  sent  my  nephew  to  take  np  the  lands. 
The  documents  referred  to  of  the  proceedings  in 
Chancery,  &&,  having  been  pat  in,  plaintiff's  case 
closed 

Defendant's  counsel  submitted — 1.  That  there  was 
no  evidence  of  sufficient  service  of  the  notice  of  sur- 
render pursuant  to  the  lease  of  1 800  on  all  the  par- 
ties  entitled  to  the  reversion.  No  personal  service 
proved,  only  on  Mahon.  That  the  authority  proved 
by  Mahon  was  merely  an  authority  to  receive  rent,  and 
not  to  receive  a  notice  of  surrender  of  the  lease  of 
1800.  An  agent  to  receive  rent  has  no  authority  to 
receive  a  notice  to  quit;  neither  has  be  to  receive  a 
notice  of  surrender.  2.  That  there  was  no  evidence  to 
trace  the  interest  of  the  lessee  in  the  lease  of  1800  to 
Cornelius  O'Brien  or  to  plaintiff.  3.  That  if  the  said 
interest  be  traced  to  Cornelius  O'Brien,  the  deed  of 
January  30,  1 856,  took  it  out  of  him,  snowing  by  its 
recital  that  the  legal  interest  was  outstanding  in  a 
mortgagee.  4.  That  there  was  no  evidence  that  the 
parties  served  were  the  heirs  or  assigns  of  the  lessors 
in  the  lease  of  1800.     5.  That  the  deed  of  Feb.  27, 

1864,  showed  that  previous  to  the  service  of  the  notice 
of  surrender  an  assignment  to  mortgagees  of  defen- 
dant's interest  took  place,  and  the  notice  was  not 
served  on  them  as  representing  the  legal  estate.  6. 
That  an  actual  surrender  by  deed  was  necessary  in 
order  to  put  an  end  to  the  lease  of  1800.  7.  That 
plaintiff  was  entitled  to  one-fifth  of  the  reversion  in 
the  lease  of  1800,  and  that  defendant  was  entitled  to 
one- tenth  of  same.  That  the  condition  of  surren- 
dering became  apportioned,  and  that  a  merger  took 
place.  8.  That  it  was  a  condition  precedent  to  the 
tlause  of  surrender  taking  effect,  that  the  rents  should 
I) e  paid.  The  rent  of  March,  1863,  was  proved  not  to 

have  been  paid  or  tendered.  9-  That  the  legal  es- 
tate was  not  deduced  to  plaintiff.  10.  That  the  re- 
port of  the  commissioners  was  no  evidence  of  a  tenancy 
from  year  to  year,  and  not  binding  on  defendant,  be- 
cause the  matter  in  controversy  was  confined  to  the 
reversion,  and  had  no  dealing  with  tenancies.  1 1 . 
That  the  habendum  in  the  lease  of  1825  was  to  hold 
from  the  date  Jan  29*  The  notice  proved  was  served 
in  September,  and  this  would  not  terminate  a  tenancy 
commencing  in  January.  The  tenancy  must  be  con- 
sidered as  springing  from  the  date  of  the  lease. 

The  learned  judge  then  permitted  Thomas  Greene 
to  be  recalled. — Notice  to  quit  served  by  Tymons  pro- 
duced ;  paid  rents  for  lands  of  Caherderry  to  Mahon 
for  plaintiff  before  March,  1863;  rent  £283  1 6s.  6d. 
for  year,  being  £1  6s.  per  acre  for  228a.  2r.  24p. 
Paid  up  to  March,  1 863,  not  since.     Prior  to  March, 

1863,  received  rent  from  defendant,  £275  Is.  yearly. 
Paid  rent  under  lease  of  1825  up  to  March,  1863. 
On  May  14,  received  one  year's  rent  np  to  March, 

1864,  from  defendant,  and  £83  15s.  6d.  for  plaintiff 
in  respect  of  78a.  1  r.  14p.  of  Derry.  Received  from 
Tymons  a  cheque  for  £200  sent  by  defendant  for 
remainder  of  land  in  lease  of  1800.  Passed  receipts 
to  defendant  for  plaintiff. 

Cross  examined — Assumed  notice  of  surrender  to 
be  valid,  and  acted  on  it.  Applied  to  defendant  for  rent 
slider  the  partition*    Never  entered  into  any  new  con- 


tract of  tenancy  unless  by  my  application  for  rent  by 
letter  of  May  12,  1864.  When  defendant's  relations 
were  changed,  I  considered  it  a  new  letting.  Applied  for 
£83  15s.  6d.  due  plaintiff,  while  previously  the  whole- 
rent  was  paid.  Plaintiff  became  owner  of  the  land 
for  which  rent  used  to  be  paid  by  the  representatives 
of  O'Callaghan.  I  received  from  defendant  an  aliquot 
part  of  the  renr  payable  nnder  the  lease  of  1800,  but 
not  under  that  of  1825.  The  commissioners  settled 
it  with  reference  to  the  lease  of  1800,  not  of  1625. 
They  treated  that  lease  as  at  an  end. 

The  defendant's  case  was  then  proceeded  with : — 
Defendant  examined — Paid  rent  after  March,  1863. 
Made  no  new  contract  with  plaintiff  or  Tymons. 
Paid  rent  reserved  in  lease  of  1 800,  not  knowing  the 
effect  of  the  notice.  Did  not  agree  to  make  surren- 
der of  my  former  lease.  Made  no  surrender  to  plain- 
tiff. The  life  in  the  lease  of  1600  was  an  old  one,  and  I 
did  not  think  it  worth  while  to  dispute  with  Tymons, 
while  I  considered  that  tho  merger  in  plaintiff  would 
continue  during  the  term  of  the  lease  of  1825.  Was 
never  asked  by  plaintiff  or  Greene  to  take  a  new 
letting. 

Cross-examined — Read  the  two  notices  of  Sept., 
1862.  In  my  affidavit  in  support  of  objections  to 
report,  I  objected  to  the  correctness  of  the  return, 
and  as  an  example  of  the  errors,  I  mentioned  that 
the  -commissioners  had  returned  me  as  tenant  from 
year  to  year,  while  I  held  under  a  lease. 

Re-examined — Paid  the  rent,  £283  15s.  6d.  with 
the  object  of  keeping  up  the  lease  of  1800. 

The  documents  referred  to  were  put  in,  and  defen- 
dant's case  closed. 

The  Chief  Baron  announced  that  he  would  ask  the 
jury  with  what  intention  the  defendant  had  paid  the 
rent.     To  this  plaintiff  objected. 

The  jury  found  that  the  payment  of  rent  was  made 
nnder  the  lease  of  1800,  and  not  under  a  new  te- 
nancy. 

His  Lordship  directed  a  verdict  for  plaintiff  with 
liberty  to  defendant  to  move  to  change  the  verdict 
into  one  for  defendant  on  the  points  reserved,  or  on 
the  finding  of  the  jury. 

Brereton,  Q.C.  (with  him  J.  E.  Walskt,  Q.C.,  and1 
Cree),  now  showed  cause  against  the  conditional  or- 
der obtained  in  pursuance  of  the  leave  reserved.  He 
referred  to  the  facts  and  evideuce  given  at  the  trial 
as  above.  As  to  the  clause  in  the  lease  of  1825,  it 
was  necessary  to  give  notice  only  of  the  intention 
to  surrender.  The  agent  had  agreed  to  accept  the- 
surrender.  The  lessors  could  waive  any  objection  to 
the  mode  of  surrender  of  lease  of  1800.  The  sub- 
tenant could  not  take  advantage  of  any  informality  in 
the  surrender.  The  ejectment  was  brought  by  plain-' 
tiff  as  reversioner  expectant  on  the  determination  of 
the  lease  of  1800,  and  defendant  being  only  tenant 
from  year  to  year,  his  estate  was  determined  by  thr 
notice  to  quit.  Defendant  had  obtained  an  advantage 
as  owner  by  his  tenancy  being  valued  on  the  assump- 
tion of  his  being  tenant  only  from  year  to  year.  As 
to  service  of  notice,  1  rely  on  the  service  proved  oir 
the  agent  of  the  owners.  The  agent  taking  np  pos- 
session operated  as  a  surrender.  Payment  of  the. 
rent  allotted  by  the  commissioners  of  partition  estop- 
ped defendant  from  denying  that  plaintiff  was  hi* 
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lafidiord.  Mahon  had  g*«d  power  tof«mvey.— Tims-' 
tee  Aet*  I860,  as.  20,  80,  34;  Bamox  v4  Spittle  {3 
Sm.  £  Gif.  478)..  Ii  cannot  be  said  thai  a  tenant 
can  pay  rent  for  hU  landlord.—.!*  &  T.  Act,  1861, 8. 
82.  It  was  improperly  left  to  the  jwy  to  say  with 
what  object  defendant  j>aid  the  rent.  The  surrender 
to  Tymonfl  assumed  that  defendant  was  tenant  from 
year  to  year.  The  facts  as  proved  show  that  there 
was  a  valid  legal  surrender,  bat  whether  or  not,  de- 
fendant's lease  of  1825  is  gone.  Duchess  of  Kings- 
ton's com  (2  S.  L.  G.  714);  Lyon  v.  Reed  (13  M.  & 
W.  285).  Estoppel  works  by  wrong  to  aH  parties, 
defendant  having  got  the  benefit  of  it.  Phene  v. 
Popplewdl  (12  0.  B.  n.  s.  334)  Cornish  v.  Abing- 
don (4  E.  &  N.  547). 

JeUett,  <J.C.  (with  him  O'Hagan,  Q.C.,  and  Mark 
CShaughnessy)  contra,  in  support  of  the  order.— The 
clause  in  the  lease  of  1800  was  not  a  conditional 
limitation  enabling  the  lessor  to  terminate  the  estate 
which  he  had  himself  granted;  it  served  only  to  pro- 
tect him  from  being  obliged  to  keep  up  the  estate 
longer  than  his  own  estate  lasted ;  it  was  a  covenant, 
not  a  condition.— Go.  Lit.  203.  b.)  Doe  d.  Wilson  v. 
Phillips  (2  Bing.  13);  4  Jarman  Blythewood,  36% 
493.  The  doctrine  in  1  Furlong,  618,  was  not  war- 
ranted by  the  authorities,  vid.  5  Jarm.  BIytbe,  493). 
A  right  to  surrender  bis  own  lease  cannot  be  created 
under  a  common  law  grant.  Every  formality  should 
be  strictly  complied  with. — Cole  Ejectment,  397.  No 
service  but  personal  can  be  sufficient.  The  origiuai 
notice  should  have  been  produced. — 3  Stark.  Evid., 
Notice,  730.  There  was  no  evidence  of  payment  of 
rent  to  all  the  parties  from  1827  to  1853,  so  as  to 
deduce  title.  Mahon's  evidence  was  not  sufficient  to 
show  that  Fitzgerald  and  be  received  the  whole  rents. 
Ddap  v.  Leonard  (5  Ir.  L.  R.  292,  306).  G.  O'Brien 
had  purchased  only  a  term  of  years ;  there  was  no 
evidence  who  it  was  that  represented  the  reversioner 
of  that  term. — Doe  d.  Rutzen  v.  Lewis  (5  A.  &  E. 
277); Denny  v.  O'ConneU (Long &  Towns. 629).  With 
regard  to  the  report  of  the  commissioners,  the  nature 
of  the  tenancy  conld  not  bo  the  subject  of  objection 
by  defendant  qua  tenant.  Defendant  resisted  the 
report,  and  the  surrender  of  his  lease  in  every  way 
lie  could.  Surrender  by  operation  of  law  has  never 
been  worked  except  through  a  change  of  possession,  or 
by  a  new  lease.— Crawley  r.  Vitly  (7  Exch.  319); 
Foqutt  r.  Moor  (ib.  870>  As  to  the  apportionment 
—Twytum  v.  Pickard  (2  B.  &  AL  105);  Grey  v. 
Friar  (4  H.  L.  565);  Moore  v.  Butter  (2  Sch.  & 
Lef.  267).  It  waa  a  question  for  the  jury  what  was 
the  nature  of  the  equivocal  acts  of  plaintiff  and  defen- 
dant. Payment  of  a  reduced  rent  was  not  sufficient 
to  warrant  a  judge  in  giving  a  direction,  when  at  the 
same  time  the  rent  was  attributable  to  another  lease. 
—2  Tayl.  Evid.  926. 

CTHagany  Q.C.  on  same  side. — The  express  words 
in  clause  of  lease  of  1825  must  be  followed.  The 
•eases  in  Furlong  were  all  of  provisoes  framed  to  de- 
termine the  estates  at  the  expiration  of  6  months' 
notice. — Cadby  v.  Martinez  (11  A.  &  E.  720);  Doe 
4L  Rodd  v.  Archer  (14  East  245).  There  is  a  dif- 
ference between  freehold  and  chattel  leases. — Thomson 
t.  Leech  (2  Vent.  208;  a.  a  3  Lev.  284);  4  Jarm. 
Blythewood.    Disaffirmance  by  the  grantee  is  neoes* 


eessary  tojghre  effect  to  a  surrender— Dm  a\  Mur* 
reU  v.  MMw*rd\3  M.  &  W.  328).  It  is  impossible 
for  a  lessor  to  reserve  to  himself  the  right  to  defeat 
the  grant. — Go.  Lit.  237,  a.  (n).  The  common  law 
will  allow  no  one  bnt  the  tenant  to  defeat  the  estate. 
— Sngd.  on  Powers,  140;  1  Saund.  Uses,  163.  Aa 
a  power  this  clause  would  have  no  effect — Gorman 
v.  Byrne  (8  Ir.  G.  L.  B.  394);  Go.  Lit.  214,  b.  An 
estate  of  freehold  cannot  be  put  an  end  to  without  a 
ceremony.  There  was  no  re-entry  here. — 1  Saund. 
Uses,  155  (Ed.  1844).  The  notice  conld  not  deter- 
mine the  lease.  It  was  not  a  notice  of  surrender,  but 
of  an  intention  to  surrender,  and  that  was  not  effected 
and  could  only  be  by  deed,  as  O'Brien's  estate  was  an 
incorporeal  hereditament  The  purchase  by  O'Brien 
of  one-fifth  created  a  merger  as  to  so  much  of  the 
lease  of  1800;  he  could  not  surrender  to  himself,  and 
the  condition  to  defeat  the  estate  was  gone. — Doe  a\ 
Rodd  v.  Archer  (12  East.  245).  Is  a  tenant  to  be 
obliged  to  hold  a  part  only  of  his  estate  at  the  will  of 
his  landlord?  Before  1845  he  would  have  held  free 
from  rent  There  is  no  evidence  of  service  on  the 
proper  parties.  Mahon  in  his  evidence  does  not  of 
his  own  knowledge  prove  who  were  the  persons  Fita- 
gerald  had  received  for  np  to  1 853,  nor  was  there 
any  evidence  of  Mahon  having  power  to  receive  a 
surrender. — Taylor's  Evid.  112.  This  was  not  evi- 
dence sufficient  to  direct  a  jury  on  the  deduction  of 
title.  There  was  no  legal  proof  of  the  service  of  ' 
notice  so  as  to  put  an  end  to  the  lease.  The  docu- 
ment to  be  proved  wa>  not  in  the  possession  of  an 
adversary. — Taylor  on  Evid.  420,  421;  Lanauze  v. 
Palmer  (Moo.  &  M.  31).  Each  owner  had  a  sepa-  , 
rate  estate;  it  was  not  a  lease  pf  joint  tenancy*  A 
land  agent  has  no  authority  to  terminate  a  tenancy  by 
notice  to  quit — Frewen  v.  Ahem  {4  Ir.  L.  R.  281). 
The  payment  of  rent  was  a  condition  precedent. — 
Orey  v.  Fryer  (4  H.  L.  555).  Even  as  between 
themselves,  the  parties  could  not  substitute  for  a  con- 
tract under  seal  an  agreement  not  nnder  seal,  a  for- 
tiori they  could  not  prejudice  third  parties. — Doe  cL 
MurreU  v.  MiUward  (3  M.  &  W.  328).  As  to  con- 
ditional limitations — Smitte  Landlord  and  Tenant 
(2nd  ed.)  As  to  the  general  principle  of  surrender  by 
operation  of  law — 4  Bacon's  Abridg.,  Leases,  5 ;  1 
Furlong,  212:  Sm.  Landl.  &  Ten.  22;  20  Viner's 
Abridg.,  Surrender,  F.  The  absence  of  an  express 
contract  pending  the  lease  of  1825  prevented  a  sur- 
render  Lefroy  v.  Walsh  (1    Ir.  C.  L.    R.  312)  5 

Thomas  v.  Cook  (2  B.  &  Al.  119);  Lynchr.  Lynch 
(6  Ir.  L.  B.  131).  The  intention  of  one  party  is 
material.— Lyon  v.  Reed  (13  M.  &  W.  306).  As  to 
an  implied  tenancy — Crowley  v.  Vitty  (7  Exctv 
319);  Foquet  v.  Moor  (ib.  879).  As  to  the  rever- 
sion— Neale  v.  Mackenzie  (2  Gr.  M.  &  R.  84,  97; 
8.  c  in  error,  2  M.  &  W.);  8th  &  9th  Vict  cap.  106. 
Though  there  were  prima  facie  evidence  of  a  new 
contract,  defendant's  evidence  put  an  end  to  it 

J.  E.  Walsh*,  Q.G.  in  reply.— 1  Piatt  Leases, 
131 ;  Cutting  v.  Derby  (2  W.  BL  1077).  The  clause 
should  be  construed  according  to  the  intention  of  the 
parties.— Doe  a\  Gardner  v.  Kennatrd  (12  Q.  B^  . 
244;  4  H.  L.  566);  Friar  v.  Grey  (5  Exch.  584, 
594).  As  to  the  service  on  Mahon — PapiUon  r. 
Brunton  (5  H.  &  N.  518);  Doe  d.  Fleming  v.  So- 
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merlon  (7  Q  B.  58);  Herbert  v.  Hedges  (10  Ir.  Kq. 
479)>  [Pigot,  C.B. — As  to  ejectment  by  tenants  in 
common  on  breach  of  covenant,  70a  will  find  a  case — 
Doe  cL  Campbell  v.  Hamilton  (13  Q.  B.  977 >]  The 
acts  done  by  defendant  mnst  be  taken  to  interpret  his 
intention.  [Pigot,  C.  B. — See  Bishop  v.  Howard 
(2  B.  &  C.  100)]  As  to  surrender  of  incorporeal 
hereditaments— Petes  v.  Kendal  (6  B.  &  C.  703). 
Effect  on  this  point  of  Landlord  and  Tenant  Act,  1861, 
as.  2,  3,  4 — Bayley  v.  Marquis  0/  Conyngham  (15 
Ir.  0.  L.  R.  406> 

Cur.  adv.  vuh\ 
June  12. — Fitzgerald;  B.,  now  delivered  the  judg- 
ment of  the  Court — He  said  on  all  the  main  points 
the  other  members' of  tho  Court,  including  his  brother 
Deasy,  who  was  not  present,  concurred.      The  ques- 
tion at  the  trial  was  whether  the  defendant  held  the 
lands,  the  subject  of  the  ejectment,  as  tenant  from 
year  to  year  to  the  plaintiff.     A   notice  to  quit  had 
been  served  and  the  action  was  founded  on  that.  The 
defendant  claims  to  be  tenant  under  the  lease  of 
1825.      The  plaintiff's  case  was,  firstly,  that  this 
lease  was  put  an  end  to  by  the  acceptance  by  the 
defendant  of  a  tenancy  from  year  to  year.     The  lease 
of  1800,  under  which  the  plaintiff  derived,  was  made 
by  four  tenants  in  common — a  clause  was  in  it  which 
enabled  Mr.  Cornelius  O'Brien  to  surrender  that  lease, 
«nd  in  the  lease  which  he  granted  in  1825  was  a 
clause  in  such  terms  that  the  lease  was  to  last  for  the 
term  in  it  only  if  the  estate  of  O'Brien  should  so  long 
last.     He  afterwards  acquired  the  interest  of  one  of 
the  co-owners.     There  was  a  suit  in  Chancery  for  a 
partition.     In  August,  1862,  the  plaintiff  says  he 
served  a  notice,  with  a  .view  to  putting  an  end  to  the 
lease  of  1800.    In  the  partition  suit,  part  of  the  lands 
in  the  defendant's  lease  were  allotted  to  Mr.  Tymons, 
the  rest  to  the  plaintiff.    It  appears  that  the  defend- 
ant, who  was  also  a  co-owner,  was  dissatisfied  with 
the  particular  lands  allotted  to  him  in  the  partition, 
and  in  this  affidavit  in  the  motion  to  upset  the  Com- 
missioners' return,  he  stated  that  he  had  been  incor- 
rectly called  in  it  a  tenant  from  year  to  year.      There 
was  no  surrender,  in  fact,  of  the  lease  of  1800.    The 
defendant  refused  tho  possession  to  the  plaintiff. — 
There  was  a  demand  of  rent  by  a  letter,  but  in  it  there 
was  no  mention  of  what  the  tenancy  was,  the  pay- 
ment being  of  a  sum  different  from  that  in  the  lease 
of  1825;  that  was  relied  upon  as  evidence  for  the 
plaintiff  of  there  being  a  new  tenancy.     At  the  trial 
the  defendant  gave  evidence  explaining  why  he  paid 
the  sum  in  question.    He  never  informed  the  plaintiff 
that  he  was  relying  on  the  lease  of  1800.     The  ques- 
tion was  then  left  to  the  jury  as  to  the  intention  of 
the  defendant  in  paying  that  rent.      The  jury  found 
that  the  money  was  paid,  the  defendant  intending  to 
support  the  lease  of  1 800.     It  was  impossible  to  say 
that  the  judge  should  have  directed  the  jury  that  a 
new  tenancy  had  been  created;  the  payment  was  an 
Act  capable  of  being  explained.   As  to  the  decree  in  the 
partition  suit,  it  was  impossible  to  say  that  the  defen- 
dant appearing  therein  as  tenant  from  year  to  year  was 
binding  on  him.     It  could  not  operate  as  an  estoppel 
on  the  defendant.    It  was  a  matter  merely  collateral. 
The  plaintiff,  therefore,  failed  in  his  first  contention. 
His  aecoud  contention  was  founded  on  the  proviso  in 


the  least  of  1825  [hi*  Lordship  read  the  clause]. 
This  seems  to  have  bad  operation  no  further  than  to 
give  effect  to  the  surrender  by  Mr.  O'Brien  [his  Lord- 
ship then  read  the  clause  in  the  lease  of  1800].  The 
latter  part  of  the  sentence  formed  all  one  sentence, 
and  the  word  "  first "  ("  first  paying  all  rent,"  Ac.") 
governed  the  whole.  Now,  undoubtedly,  on  the  25th 
March  the  rent  under  the  lease  of  1800  was  not  paid 
by  the  plaintiff,  The  case  of  Grey  v.  Friar  (4  H.  of 
L.  Cas.)  was  express  on  this  pointy  and  thus  the 
second  contention  of  the  plaintiff  fails.  The  verdict 
for  the  plaintiff,  Mr.  MKJrath,  entered  upon  at  the 
trial  must  be  changed  into  a  verdict  for  the  defendant, 
Mr.  Shannon. 

Pigot,  C.B.  said  that  he  was  not  satisfied,  if  a 
tenancy  from  year  to  year  could  have  been  created  by 
payment  of  rent,  whether  the  statement  of  the  tenant 
was  sufficient  to  rebut  the  presumption  from  the  fact 
x>f  such  payment  He  was  clearly  of  opinion  that  no 
estoppel  was  created  by  the  commissioners'  return.  He 
preferred  to  rest  his  judgment  on  the  view  presented 
by  Mr.  O'Hagan,  that  the  lands  had  been  in  the  pos- 
session of  undertenants,  that  the  plaintiff  aud  defen- 
dant were  owners  of  reversions,  and  that  the  pos- 
session was  not  changed  or  affected  by  the  dealings 
between  the  plaintiff  and  defendant. 

Rale  absolute  to  enter  the  verdict 
Jor  dejendant. 


Court  of  £anftru$tr$&$n0Olbriug* 

TReported  by  John  Lory,  Eiq.t  Barticter.*tX«r.] 

[Before  Ltnch,  J.] 

Re  an  arranging  trader. 

Fictitious  marriage  settlement — Untrue  statement  in 
affidavit  to  verify  petition — Turning  arrangement 
into  bankruptcy,  although  the  composition  is  paid. 

Where  an  arranging  trader  presents  his  petition  to 
the  Courts  and  files  the  usual  affidavit  of  assets, 
which  partly  consist  of  an  interest  in  a  valuable 
house  0/  business,  said  to  be  made  the  subject  of  a 
marriage  settlement,  the  trader  having  received  four 
hundred  pounds  as  a  marriage  portion,  which  is 
wade  a  charge  on  his  property,  and  the  settlement 
is  submitted  to  creditors  and  believed  to  be  genuine, 
and  a  composition  of  ten  shillings  in  the  pound  is 
agreed  to,  and  actually  paid,  but  it  is  afterwards 
discovered  that  no  marriage  took  place,  the  man 
having  at  the  time  of  the  alleged  marriage  a  wife 
living,  the  arrangement  proceedings  will  be  set  aside, 
and  the  case  turned  into  bankruptcy,  although  the 
composition  has  been  paid. 

Purcell,  Q.C.  (with  Seeds)  applied  to  have  the  pro- 
ceedings set  aside,  and  the  case  turned  into  bank- 
ruptcy, on  the  ground  that  the  affidavit  filed  in  support 
of  the  petition  was  wilfully  untrue,  so  far  as  concerned 
the  assets  ready  to  be  produced  by  him,  and  that,  in 
the  words  of  the  statute,  he  had  not  made  a  full  dis- 
closure of  his  debts,  credits,  estate  and  effects,  and 
that  he  did  not  make  a  bona  fide  arrangement  with 
bis  creditors,  and  that,  under  the  true  circumstance* 
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of  the  case,  his  proposal  was  not  reasonable,  or  proper 
to  be  executed  under  the  direction  of  the  Court.  The 
present  case  was  very  fraudulent  and  very  peculiar  in 
its  circumstanced.  The  trader  was  the  owner  of  a 
very  valuable  house  of  business,  which  he  got  rebuilt. 
Owing  the  builder  about  a  thousand  pounds,  he  pre- 
sented his  petition  offering  a  composition  of  ten  shil- 
lings in  the  pound,  the  bouse  in  question  forming  a 
large  item  in  the  assets  intended  to  pay  the  composi- 
tion; but  he  produced  a  marriage  settlement  executed 
in  1 857,  by  which  the  house  was  charged  with  the 
fortune  which  he  got  with  hi3  alleged  wife.  The 
Court  directed  a  valuation  to  be  made,  both  of  the 
chattels  and  the  premises,  in  which,  according  to  the 
settlement,  the  trader  had  but  a  life  interest,  and  the 
valnation  was  accordingly  made  on  that  basis,  and  the 
creditors,  believing  his  statement  to  be  true,  took  the 
ten  shillings  in  the  pound,  which  was  paid  to  them 
soon  after.  The  house  was  going  on  with  a  prosper- 
ous business — a  new  lease  had  been  obtained  of  it, 
and  it  would  at  present  sell  for  a  sum  that  would  pay 
all  the  creditors  twenty  shillings  in  the  pound,  and 
leave  a  surplus.  Thiugs  were  thus  circumstanced 
when  the  real  wife  of  the  bankrupt  returned  from 
America,  and  made  an  affidavit  disclosing  all  the 
fact3  connected  with  her  marriage,  and  it  now  turned 
out  that  the  alleged  second  marriage  was  all  a  sham, 
and  the  alleged  marriage  settlement  a  fraudulent  con- 
coction used  to  deceive  and  defraud  creditors.  Under 
these  circumstauces  the  Court  could  have  no  hesitation 
in  turning  the  whole  proceedings  into  bankruptcy. 
There  was  a  case  precisely  in  point,  with  the  excep- 
tion that  the  present  case  was  much  stronger— the 
case  he  meant  was  Re  Hume,  decided  by  his  Lordship, 
and  reported  in  9  Ir.  Jur.  120.  There  the  trader  had 
actually  obtained  his  certificate,  and  yet  it  was  set 
aside,  and  the  case  turned  iot.»  bankruptcy.  Counsel 
read  the  judgment  of  his  Lordship  in  the  matter  of 
Hume,  and  asked  his  Lordahip  to  turn  the  case  into 
bankruptcy.  j 

Kernan,  Q.C.  for  the  arranging  trader. — The  appli-  ■ 
cation  should  be  refused.      The  real  question  for  the 
Court  was — did  the  trader  make  such  a  representation  ; 
to  the  Court  as  deprived  bis  creditors  of  the  benefit  i 
of  his  estate  to  the  fullest  extent  it  could  be  realized.  I 
Whether  the  settlement  were  valid  or  not,  the  few  ' 
hundred  pounds  were  paid  by  the  grandmother  of  the  j 
woman  who  believed  that  a  valid  marriage  had  taken 
place.     That  money  was  expended  bv  trader  on  the 
premises   iu  question,    and    beyond    all   doubt  that  i 
woman  or  her  representatives  would  have  an  equitable 
charge  upon  the  premises  to  that  extent,  so  that   in 
point  of  fact  the  creditors  lost  nothing  by  that  settle-  I 
ment,  and  if  the  case  had  gone  into  bankruptcy  tht  y  I 
never  would  have  got  ten  shillings  in  the  pound.  The 
case  of  lie  Hume  was  totally  different  from  the  present 
case.     There  a  fraud  was  committed  on   creditors  by 
the  concealment  of  a  leasehold  interest  to  which  the 
trader  was  entitled,  and  which,  it  disclosed  and  made 
available,  would  pay  the  creditors  a  much  larger  divi- 
dend.    In  the  present  case  there  was  no  concealment 
whatever,  and  suppose  no  marringe  had  taken  place, 
still  the  money  was  paid  and  laid  out  by  the  trader  in 
hi<  trade.       The  settlement  was  made  in    1857,  and 
ecu  Id  not  have  been  said   to  have  been  prepared  for 


the  purpose  of  defrauding  creditors.  In  a  word,  the 
creditors  lost  nothing  whatever  by  the  settlement,  and 
then  the  whole  property  was  mortgaged  to  a  party 
who  advanced  the  money  to  the  composition,  and 
who  should  be  paid  what  was  due  to  him. 

Pvrcell,  Q.C.  said  that  after  paying  the  mortgagee 
there  would  be  a  surplus  that  would  pay  the  creditors 
in  full. 

Kernan,  Q.C.  concluded  by  saying  that  his  Lordship 
had  not,  in  his  opinion,  jurisdiction  to  set. aside  the 
proceedings. 

Lynch,  J.,  said  he  would  hear  him  on  the  question 
of  jurisdiction  if  he  thought  proper. 

Kernan,  Q.C.  said  that  with  the  decision  in  Hume1* 
case  before  him  he  would  not  venture  to  ask  bis  Lord- 
ship to  review  that  case,  but  he  intended  to  appeal, 
and  he  would  ask  the  Court  not  to  gazette  the  adju- 
dication in  case  he  turned  the  case  into  bankruptcy. 
*  Lynch,  J.  said  he  saw  no  course  open  to  him  but 
to  turn  the  case  into  bankruptcy.  There  was  no 
donbt  that  the  case  was  very  fraudulent,  and  that  a 
fraud  had  been  committed  on  creditors.  A  deed  in 
the  nature  of  a  post-nuptial  settlement  was  produced 
which  was  admitted  to  be  false  and  fraudulent  as 
regarded  his  creditors.  That  deed  gave  him  a  life 
estate,  and  if  that  life  estate  did  not  exist,  it  was 
sworn  that  the  house  would  sell  for  £2,500,  and  to 
that  the  creditors  were  entitled.  Uis  Lordship  re- 
viewed the  facts  of  the  case,  and  concluded  by  turn- 
ing it  into  bankruptcy,  but  allowed  the  place  to  be 
kept  open  upon  security  being  given  for  the  property 
in  the  concerns. 


Court  of  «£funim*p. 

Reported  by  direr  J.  Burke,  Esq.,  Barrlater-at-Iitw. 

Carson  v.  M'Kkszik*— May  3,  1865. 

Mandatory  injunction — Ancient  lights — Obstruction 
of  by  building  upon  the  opposite  side  oj  a  street 
in  a  town— Damages— 21  £22  Vict.  cA.  27— -5 
£  26  Vict.  ch.  42. 

Where  certain  premises  lay  upon  one  side  of  a  street 
in  a  town*  and  where  the  owner  of  said  premises 
rained  buildings  thereupon,  which  building i  when 
raised  to  the  eauestone.  obstructed  an  ancient  light  in 
a  house  upon  the  opposite  side  of  said  street,  by 
reason  of  which  obstruction  the  owner  of  said  last- 
mentioned  house  was  prevented  from  using  his 
ancient  light  in  examining  colours,  *J-c,  for  whicli 
examination  said  lights  are  essentia  L  Held,  that 
the  Court  would  issue  a  mandatory  injunction  to 
take  down  said  buildings. 

Held  also  that  the  Court  would  itself  assess  damages 
without  the  all  of  a  jury. 

This  was  a'cause  petition   presented  by  the  petition- 
ers, William  Oarsou,  Hob?rt  Carson,  and  John  Car- 

*  This  case  was  accidentally  permitted  to  remain  umepoued 
for  the  piat  year.  Tiie  repoiter'a  attention  wa^ca.Ied  in  th« 
oin  aiioii  by  Mr  Lrewstcr,  ^.O,  iu  iiii  argument  in  1/Oi.kreil 
v.  Findlater,  supra,  p.  ltil. 
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mo,  against  the  respondent,  Robert  M'Keozie.  Tbe 
petition  stated  that  the  petitioners  were  oo- partners 
in  trade,  and  carried  on  the  business  of  general 
merchants,  wholesale  grocers,  wine  merchants,  aod 
commission  agents  in  the  town  of  Belfast,  petitioner's 
premises  consisting  of  a  counting-house  or  shop  with 
stores  above,  situate  in,  and  opening  into  the  street 
now  known  as  Corn  Market,  im  said  town,  and  here- 
to after  distinguished  as  the  Corn  Market  premises; 
and  also  of  offices,  ware-rooms  and  stores  opening  into 
an  entry  called  Hodgson's  {Entry,  which  entry  was  pa- 
rallel to  and  to  the  nra  of  Corn  Market,  and  opened 
Into  High-street  Said  Corn  Market  premises  and 
Hodgson's  Entry  premises  which  now  are  parallel  to 
and  adjoin  each  other  were  formerly  entirely  distinct 
and  separate,  and  were  boilt  at  different  times, 
and  held  under  different  landlords,  Corn  Market  premises 
being  built  in  1811,  and  Hodgson's  Entry  long  pre- 
viously, and  the  only  communication  between  those 
premises  was  on  the  ground  aod  first  floor.  Of  those 
Cora  Market  premises  petitioner,  William  Carson,  is 
tfce  owner  in  fee,  he  having  purchased  same  from  the 
Marquis  of  Donegal.  The  title  of  petitioners  too. 
Hodgson's  Entry  premises  was  under  a  lease  dated 
31st  October,  183%  made  by  one  Robert  Alex- 
ander Gordon  to  petitioners  far  lives  renewable  for 
ever,  at  a  rent  of  £18  per  annum.  This  said  lease 
of  1839,  after  describing  the  boundaries  of  said  pro- 
mises in  Hodgson's  entry  therein  granted,  thus  proceeds, 
44  together  with  tbe  full  and  free  liberty  of  ingress, 
egress,  and  regress  for  the  said  William  Carson,  his 
heirs  and  assigns,  and  his  and  their  servants  and  work- 
men, along  said  entry  leading  from  said  demised  pre- 
mises to  High-street  being  the  entry  marked  on  the 
map  as  Hodgson's  Entry  in  common  with  tbe  tenants 
or  occupiers  of  the  premises  at  present  demised  to 
John  Hodgson,  together  with  all  the  rights,  mem- 
bers, and  appurtenances  to  said  premises  or  tenements 
belonging  or  appertaining,  or  with  the  same  or  any 
part  thereof  heretofore  usually  held,  occupied,  pos- 
sessed or  eqjayeo)  as  heretofore  in,  the  possession  ot 

Ac." To  hold  to  petitioner  William  Carson,  (or 

the  lives  therein  named,  with  a  covenant  for  perpetual 
renewal,  and  su bj ect  to  a  rent.  Petition  staled  that  by 
indenture  of  fee- farm  grant  dated  20th  Dec.  1852,  said 
Gordon  conveyed  said  premises  granted  as  aforesaid 
for  lives  rene  vable  for  ever  to  petitioner,  William 
Carson,  in  fee-farm,,  by  the  same  words  of  description 
as  are  used  in  the  indenture  of  31st  of  October,  1839; 
that  previous  thereto,  viz.,  from  1819,  said  William 
Carson  had  been  in  possession  of  the  said  premises 
thereby  demised  when  the  same  were  held  under  a 
sublease  from  one  Hyndman  to  John  Morrow  for  50 
years,  which  lease  was  dated  18th  July,  1810,  and 
which  sub- lease  became  vested  in  said  year  1819  in 
William  Carson,  in  whom  also  has  since  vested  the 
interest  of  said  Hyndman,  the  lessor;  that  from  1819 
op  to  the  time  of  said  co-partnership  with  the  co-pe- 
titioners* and  since  then,  in  conjunction*  with  said 
co-partners,  be  has  continuously  used  and  enjoyed 
same,  with  the  appurtenances,  for  tbe  purpose  of  bis 
trade  as  aforesaid.  That  by  an  agreement  in  writing, 
dated  Novembers  1855,  and  signed  by  petitioner,  but 
not  under  seal,  said  William  Carson  entered  into 
partnership  with  his  co-petitioners,  who  are  his  sons, 


whereby  be  now  holds  one  undivided  one- fowl h  psr* 
of  the  said  premises  demised  by  iodeulare  of  31st  of 
October,  18-9,  and  one  other  fourth  part  he  held 
in  trust  for  co-  petitioners,  and  the  remaining  half  for 
his  own  benefit.  That  said  premises  have,  during  all 
the  time  aforesaid,  been  lighted  by  said  passage  called 
Hodgson's  Entry,  and  have  enjoyed  light  and  air  from 
tbe  same,  being,  in  fact,  the  only  direct  oomnmirica- 
tion  for  light  and  air  to  said  Hodgson's  Entry  pre* 
mises.  The  petition  then  averred  that  said  premises 
so  demised  have  always  been  of  great  isspofsaace  to 
petitioner,  William  Carson,  and  to  all  Hie  pathiooera 
since  said  co-partnership,  and  they,  their  servants, 
clerks,  and  workpeople  have  been  in  the  coawfaai 
habit  of  passing  to  and  from  the  said  premises  by  the 
passage  known  as  Hodgson's  Entry,  by  which  pas- 
sage also  merchandise  has  been  constantly  conveyed 
to  and  from  petitioner's  said  stores. 

Petition  then  stated  that  they  the  co-partners, 
since  the  co-partnership,  have  been  in  the  habit  of 
using  that  part  af  the  ground  floor  of  said  Hodgson's 
Entry  premises  opening  into  Hodgson's  Entry  for  a 
long  series  of  years,  as  the  place  for  examining  and 
tasting  the  samples  of  the  different  kinds  of  merchan? 
disc  which  from  time  to  time,  in  the  coarse  of  peti- 
tioner's trade,  ware  brought  in  for  the  parpose  of  being 
examined  before  purchases  were  made,  aa  weU  also  aa 
for  comparing  the  balk  of  said  articles  themselves 
when  delivered,  with  the  samples  by  which  same  were 
purchased,  and  which  examination  is  and  baa  been 
always  carried  on  on  the  lowest  floor  of  the  amid 
Hodgson's  Eetry  premises,  and  part  of  which  is  fitted 
np  with  the  fixtures  and  appliances  necessary  for  the 
aforesaid  purposes.  That  for  the  purpose  of  examin- 
ing and  testing  the  said  article  ia  which  petitioners 
traded,and  which  were  principally  teas,  sugar,  wiae  and 
flonv,  ttgjrt  is  absolutely  necessary,  and  petitioners 
show  that  light  was  absolutely  necessary,  inasmuch  as 
the  colour  of  said  articles  is  one  of  the  most  important 
tests  for  ascertaining  their  respective  qualities,  and 
they  were  usually  compared  with  other  articles  of 
known  value;  that  the  light  which  is  the  best  adapted 
for  the  purpose  is  daylight,  artificial  lights  being 
wholly  unsuited  to  the  ascertainment  of  colours;  that 
the  solar  light  was  indispensably  necessary  therefor,  as 
also  for  the  washing  of  the  bottles,  which  was  also  a 
portion  of  petitioner's  trade  in  his  capacity  of  wine 
merchant.  That  a  portion  of  the  ground  floor  of  said 
Hodgson's  Entry  premises  is  lighted  from  said  Hodg- 
son's Entry  by  a  glass  door  4£  feet  by  2£*  That 
another  portion  of  said  ground  floor  is  lighted  from 
said  entry  by  two  windows,  one  thereof  being  3£  feet 
by  2  feet  3  inches,  and  the  other  being  4^  feet  by  2£ 
feet,  said  two  windows  having  been  of  these  dimen- 
sions ever  since  1819,  and  the  glass  door  of  its  pre- 
sent dimensions  since  1835,  daring  which  times  the 
light  aod  air  entering  there- through  have  been  always 
used  for  the  purposes  aforesaid,  without  any  interrup- 
tion whatsoever;  that  said  apertures  are  the  only 
means  of  lighting  said  premises,  with  the  exception  of 
a  small  aperture  through  which  a  miserable  and  in- 
sufficient amount  of  light  came  from  the  said  Corn 
Market  premises.  That  said  Hodgson's  Entry  pas- 
sage where  it  opens  into  High-street,  is  10£  feet 
wide;  that  farther  down,  at  a  point  opposite  said  glass 
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door,  said  passage  narrowed  to  8^  feet  iu  width, 
while  at  that  said  point  previous  to  the  buildings 
herein-after  mentioned  Hodgson's  Entry  was  22 J  feet, 
and  the  wall  opposite  thereto  was  merely  8  feet 
high,  enclosing  a  yard  of  1 1  feet  across,  so  that  with 
the  exception  of  said  8  foot  high  wall,  there  was  an 
open  space  of  33}  feet,  across  which  space  to  said 
glass  dcor  an  abundant  flood  of  light  entered  into  said 
glass  door,  as  also  into  said  two  windows  on  the  ground 
floor;  that  opposite  said  two  windows  the  light  also 
entered  uninterrupted,  save  by  a  low  building,  whose 
wall  was  7  feet  high  to  the  eave-stone;  that  the  very 
highest  building  on  the  opposite  side  of  the  same 
entry  or  lane  then  was  only  25  feet  high  to  the  eave. 
That  petitioner's  said  Hodgson's  Entry  premises,  and 
also  the  gronnds  of  the  said  entry,  and  the  said  open 
space,  and  also  the  premises  occupied  by  the  respon- 
dent are  the  fee-simple  estate  of  Robert  Alexan- 
der Gordon  and  Catherine  Anne  Gordou,  and  subject 
to  said  Robert  M'Kenzies  aud  petitioner's  fee  farm 
grants  and  leases.  That  the  premises  adjoining 
Hodgson's  Entry  premises  are  held  in  fee-farm  by  the 
respondent,  into  which  fee- farm  grant  a  certain  lease 
of  lives  renewable  to  one  Hudson  was  converted ;  that 
said  open  space  is  not  included  therein,  and  a  right  of 
way  oyer  said  Hodgson's  Entry  is  expressly  reserved 
out  of  said  leases  and  grants  for  the  use  of  petitioner, 
William  Carson,  and  that  therefore  respondent  had 
no  right  whatever  to  build  thereupon.  That  from 
and  previous  to  1 819,  and  at  the  date  of  petitioner'* 
lease  of  1839,  and  up  to  the  date  at  which  said  Robert 
M'Kenzie  commenced  to  pull  dowu  the  said  buildings 
opposite  to  petitioner's  Hodgson's  Entry  premises,  the 
light  and  air  entered  in  manner  aforesaid  for  a  period 
of  40  years. — The  petition  then  stated  that  in  the 
year  1834  said  John  Hodgson,  through  and  under 
whom  the  respondent,  Robert  M'Kenzie,  now  derives 
his  title,  was  living  in  said  building  at  the  other  side 
of  Hodgson's  Entry,  and  he,  by  indenture  of  1  st  of 
October,  1834,  demised  to  petitioner,  William  Car- 
eon,  a  certain  store  situated  at  the  end  of  said  Hodg- 
son's Entry,  together  with  other  premises  in  lease 
mentioned,  to  hold  for  30  years,  which  lease  expired 
on  the  1st  of  November,  1863,  after  which  petitioner 
delivered  up  the  store  and  premises  to  said  Robert 
M'Kenzie  as  the  representative  of  said  John  Hodgson. 
That  by  a  clause  in  said  lease  Hodgson  agreed  to  re- 
move a  certain  passage  or  angular  encroachment  at 
the  foot  of  Hodgson's  Entry,  so  as  to  enable  a  win- 
dow to  be  placed  in  said  Carsou's  premises  looking 
into  Hodgson's  Entry,  which  encroachment  was  made 
for  the  purpose  of  giving  an  entrance  to  said  William 
Carson  from  his  premises  in  Corn  Market ;  that  before 
said  encroachment  a  window  existed  in  that  very 
place  which  on  the  removal  of  the  encroachment  was 
to  be  restored  and  which  was  just  adjoining  said 
glass  door,  and  said  glass  window  had  existed  there 
from  and  previous  to  1819  up  to  said  1st  October, 
1 834,  and  which  window  was,  on  the  construction  of 
the  passage,  taken  out,  but  a  window  was  inserted  in 
said  passage,  and  remained  therein  until  after  the 
expiration  of  this  said  lease,  when  Robert  M'Kenzie 
took  down  said  passage  or  angular  encroachment,  and 
with  it  the  window  iuaerted  therein  as  aforesaid,  and 
thereupon  petitioners  inserted  a  window  iu  the  same 


place  that  said  former  window  had  existed  before  the 
i  building  of  said  passage  or  encroachment.  The  peti- 
tion then  stated  that  in  the  mouth  of  September, 
1864,  Robert  M'Kenzie  (having  as  aforesaid  become 
entiled  to  the  interest  of  said  Hodgson)  threw  down 
said  low  wall  and  buildings  fronting  said  premises, 
and  commenced  to  erect  new  buildings  thereupon, 
and  carried  them  to  a  height  far  exceed! u^  the  old 
height,  and  obstructed  the  passage  of  the  light, 
so  that  gas  has  now  to  be  burned,  nearly  duriug  the 
entire  day,  and,  as  before  explained,  that  gas  light  was 
quite  useless  for  the  petitioners  in  the  examination  of 
colours.  The  petition  then  prayed  that  the  respon- 
dent, his  servants  agents,  and  workmen,  might  be 
restrained  by  the  decree  of  the  Conrt  from  proceeding 
with  said  new  buildings  in  petition  mentioned,  or 
from  erecting  any  other  buildings  whatsoever  so  as  to 
darken,  or  obstruct,  or  injure  the  ancient  lights  or 
windows  in  petitioners9  said  buildings,  as  the  same 
were  enjoyed  by  petitioners  previously  to  the  taking 
down  of  the  former  buildings  on  the  other  side  of 
Hodgson's  Entry  by  said  respondent,  whereby  the 
free  access  of  light  and  air  to  the  same  as  so  pre- 
viously enjoyed  may  be  in  any  way  obstructed,  inter- 
fered with,  or  prejudicially  affected;  and  also  that 
in  bo  far  as  said  new  buildings  have  been  erected 
beyond  the  former  altitude  of  the  buildings  so  taken 
down  as  aforesaid,  or  upou  the  portion  of  Hodgson's 
Entry  called  the  open  space,  in  such  a  manner  as  to 
obstruct  petitioners'  said  ancient  lights,  &c,  that  his 
Lordship  "  may  be  pleased  to  award  damages  to  peti- 
tioners for  the  injuries  already  sustained  by  petitioners 
by  reason  of  the  wrongful  acts  in  the  cause  petition 
"omplaini  d  of  in  addition  to  the  relief  above  prayed 
for,  and  that  damages  may  be  assessed  iu  such 
mannner  "  as  the  Court  might  direct. 

The  respondent  6Iod  an  answering  affidavit  denying 
the  alljged  obstructions  of  light  and  air,  aud  urging 
his  perfect  right  to  raise  the  buddings  iu  question  on 
his  own  gronud,  and  submitted  that  no  case  had 
been  presented  to  the  Court  to  justify  it  in  awarding 
damages,  or  to  grant  an  injunction,  and  as  to  the  in* 
sufficiency  of  light,  the  affidavit  alleged  that  the  peti- 
tioners could  with  ease  increase  the  amount,  for  as 
the  windows  now  stood  they  were  filled  with  muffed 
glass,  which  stopped  the  free  access  of  the  light, 
which  would  have  uninterruptedly  passed  through,  had 
the  said  windows  been  filled  with  transparent  glass; 
and  further  that  the  said  buildings  had  increased  the 
value  of  petitioner's  property. 

Brewster,  Q.C.,  ChaVerton,  Q.C.,  and  Falkmr* 
were  for  the  petitioners. —  The  petitioners  arecutitled 
to  au  injunction  to  restrain  the  building  of  these  pre 
mises,  aud  also  to  a  mandatory  injunction  to  tumble 
those  already  built,  and  the  Court  ia  also  aske:l  to 
give  and  measure  damages  for  itself  without  the  aid 
of  a  jury.  We  aak  the  Court  here  for  au  injunction 
to  restrain  the  respondent  from  further  erecting,  aud 
from  keeping  even  erected  premises  that  completely 
ruin  ns  iu  our  trade.  Take  away  the  solar  light,  and 
it  is  impossible,  by  any  artificial  fight,  to  judge  of  the 
colours  of  wines,  spirits,  sugarj,  coffees,  &c  This 
building,  then,  ruins  us  in  our  trade  if  it  be  permitted 
to  remain.  This  is  a  question  Un-  the  consceuce,  so 
to  speak,  of  the  Court.     No  unalterable  rule  or  stand 
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ard  of  the  amount  of  damage  that  calls  for  the  inter- 
ference of  the  Court  has  been  defined  with  certainty. 
The  equitable  rule  whieh  should  guide  the  Court  to  a 
great  exteqt  is  laid  down  in  Jackson  v.  The  Duke  of 
Newcastle  (33  L.  J.,  jr.  s.,  Ch.  698)—"  In  order  to 
justify  the  interference  of  the  Court  by  injunction, 
the  Obstruction  of  the  ancient  lights  of  a  manufactory 
or  business  premises  must  be  such  as  to  render  the 
building  to  a  material  extent  less  suitable  for  the 
business  cahied  on  in  them.  This  obstruction  mast 
be  one  that  diminishes  the  value  of  the  premises  for 
the  purposes  for  which  they  are  used.  The  standard 
of  the  amount  of  damage  that  calk  for  the  exercise  of 
the  jurisdiction  to  grant  preventive  relief,  or  to  prohi- 
bit the  continuance  of  the  nuisance,  has  not  been  de- 
fined with,  certainty." — Attorney- General  v.  tficholl 
(16  Yes:  938).  Now,  the  Court,  from  the  affidavits, 
mast  be  satisfied  that  the  light  has  been  diminished, 
and  If  the  Court  be  so  satisfied,  it  must  now,  by  the 
inexpensive  process  of  taking  the  matter  into  its  own 
hands,  determine  the  damages  incurred. — 21  &  22 
Vict,  c.  27,  and  25  &  26  Vict.  c,  42.  The  Court, 
even  though  it  refuse  an  injunction,  might  direct  an 
inquiry  as  to  damages.  Johnson  v.  Wyatt  (33  L.  J. 
Ch.  394)  is  cited  with  a  view  to  show  that  "  though 
an  injunction  be  refused,  yet,  if  it  appear  that  datnagcs 
have  been  sustained,  the  Court  may;  if  It  think  fit; 
exercise  the  jurisdiction  conferred  upon  it  by  Sir 
Hugh  Cairns9  Act,  and  direct  an  inquiry  as  to  da 
mages — Wilson  v.  Townsend  (1  Dr.  &  Sra.  324; 
s.  c.  30  L.  J.  n.  s.  Ch.  25);  Walter  v.  Selfe  (20  L. 
J.  H.  s.  Ch.  433;  8.  c.  4  De  Gex  &  Sm.  315).  There 
are  several  cases  upon  the  subject  of  damages,  viz. — 
Back  v.  Stacey  (2  Car.  &  P.  465);  Parker  v.  Smith 
(5  Car.  &  P.  438) ;  PringU  v.  Wernham  (7  Car.  &  P. 
877);  Tapling  v.  Jones  (1 1  Jar.  %  S.  309).  The  mar- 
ginal note  there  is  as  follows — "The  right  to  an  ancient 
light  now  depends  upon  the  2  &  3  Will.  4,  c.7l  (the 
Act  shortening  the  time  of  prescription),  and  not  upon 
any  presumption  of  grant  or  fiction  of  license;  and  being 
an  absolt  >,  indefeasible,  and  unqualified  statutory  right 
cannot  be  lost  by  a  subsequent  intermission  of  enjoy- 
ment, not  amounting  to  intentional  abandonment,  nor 
can  it  be  prejudiced  by  ad  attempt  to  extend  the  ac- 
cess of  light  beyond  that  access  which  has  become  in- 
defeasible. The  right  to  obstruct  light  possessed 
by  the  owrier  of  a  servient  tenement  is  simply  his 
right;  of  building  on  his  own  land,  and  the  opening  of 
new  windows  hy  the  owner  of  the  dominant  tenement 
neither  cbnfers  nor  enlarges  such  right.  The  inva- 
sion of  privacy  by  opening  windows  is  not  a  legal 
wrong  or  injury,  the  opening  of  new  windows  being  in 
law  an  innocent  act.  Accordingly,  where  the  ovrnerof 
a  dominant  tenement,  whilst  preserving  one  ancient 
windbw,  altered  o|fl  Windows,  ind  opened  new  win- 
ddws  upon  the1  same  side  of  his  bouse,  so  that  the 
owner  m  the  servient  tenement  was  obliged;  in  ob- 
structing the  hew  atid  altered  lights';  also  to  obstruct 
the  ancient  lights — Held;  that  such  obstruction  was 
illegal.— fon^ae*  v.  Bean  (18  Qf.  B.  112;  16  JHr, 
814};  HtitcHihion  v.  Copestctke  (8  Cl.  B.  tf.  s., 
102;  &  J**.  N.  9.  54)  Overruled;"— Arbedeckne  v. 
Kelt  (2  Gif;  683).  It  fs  very  true  that  we  fcluilr  up 
an  ancient  light,  on  the  insertion  of  the  angular  pas- 
sage, but  we  submit  Wherr  our-  lease.  #as  out,  and 
when  the  angular  passage  was  removed,  then'  we  were 


entitled  to  restore  the  window  and  have  the  same 
right  to  an  ancient  light  then  as  we  had  before  it 
was  built  up.  A  plaintiff  who,  in  an  insignifi- 
cant degree  obscured  the  light  and  air  to  his  own 
dwelling — Held,  not  thereby  disentitled  to  an  injunc- 
tion to  restrain  the  defendant  from  erecting  a  building 
so  as  seriously  to  diminish  the  supply  of  light  and  air. 
Nothing  short  of  an  act  bv  the  plaintiff  which  will 
produce  somewhat  the  same  amount  of  injury  as  that 
of  which  be  complains,  wilt  deprive  him  of  his  right 
to  relief  in  this  Court—  Cooper  v.  Hubbuck  (30  Beav. 
160).  We  have  not  delayed  a  moment  In  endeavour- 
ing to  hinder  the  advance  to  completion  of  this  build- 
ing. Where  A.,  being  entitled  to  ancient  lights 
overlooking  B.'s  property,  alters  and  extends  them, 
and  afterwards  B.  builds  np  and  obstructs  the  ancient 
lights,  the  Court  will,  at  the  suit  of  A.,  graft t  an  in- 
junction against  B.  npon  the  term  of  A.'s  consenting 
to  restore  the  lights  to  their  former  position.  There 
the  injunction  to  restrain  the  obstruction  of  ancient 
lights  was  refused,  on  the  ground  of  the  plaintiff's 
delay,  the  bill  being  retained,  with  liberty  to  proceed 
*t  law. — Turner  v.  Spooner  (1  Dr.  <fc  Sm.  467). 

The  Solicitor-General,  Warren,  Q.C.,  and  Falloon, 

were  for  the  respondent The  respondent,  in  raising 

these  buildings,  had  a  perfect  right  to  do  so.  This  is 
not  a  nuisance  contrary  to  law,  and  it  is  not  sufficient 
to  say  that  it  will  alter  the  plaintiff's  lights*  for  then 
bo  vacant  pieee  of  ground  could  be  built  upon  in  a 
city,  tand  confessedly  here  there  is  ample  distance 
between  the  new  buildings  and  those  of  the  petitioner, 
and  the  law  says  that  it  must  be  so  near  as  to  be  a 
nuisance;  and  Lord  Hard w Soke  thus  expresses .  him- 
self in  Isenberf  v.  East  India  ffduse  Estate  Com- 
pany (33  L.  J.  Ch.  392;  10  Jnr.  221;  s.c.  1  Dick. 
163),  where  plaintiff  made  a  brick  wall  so  far  as  it 
darkened  and  obscured  the  plaintiff's  ancient  window 
— "  The  value  of  the  plaintiff's  house  may  be  reduced 
by  rendering  the  prospect  less  pleasant,  but  that  is 
no  reason  to  hinder  a  man  building  on  his  own 
ground."  A  mandatory  injunction  is  sought  here 
which  the  Court  will  always  hesitate  in  granting, 
and  this  Court  fc  now  called  upon  itself  to  give  and 
measure  damages;  which,  too,  they,  the  petitioners, 
never  could  get  had  the  case  been  sent  to  a  jury  in 
Belfast.  But  on  principle  this  injunction  must  be  re- 
fused; grarifc  it  and  it  will  have  the  effect  of  prevent- 
ing, in  nine  cases  but  df  ten,  in  towns,  the  building  of 
opposite  houses  !n  a  street  or  lane.  The  petitioner 
cannot  prevent  fas  building  on  one  ground. 

As  to  the  right  to  prevent  us  building  on  our 
owu  ground;  vld:  Rdber'k  v.  Macord  (1  Mood,  and 
Rob.  230);  marginal  note — *'  The  use  of  an  open 
space  in  a1  particular  way  requiring  light  and  air, 
does  not  give  a  right  to  preclude  the  adjoining 
owner  from  building  on  his  own  land  so  as  to  obstruct 
the  light  and  air. — Gale  on  Easements;  $80.  We  are 
clearly  entitled  to  the  light  and  air  entering  through  the 
window  which  was  stopped-  np  in  1 834,  and  they 
have  lost  their  right  of  Hght  there. 

This  injunction  must  be  also  refused  on  the  ground 
of  delay ;  it  was  open  to  them  to  have  applied  for  an 
injunction  in  the  first  instance,  on  our  commencing  the 
bttildiugs,  and  not  after  we  had  reached. the  eave  stone 
—Cooper  v.  Bubbuck  (30  Beav.  160.) 
.Ttft  LqIrd  CHAsfcEtxoB. — From  the  affidavits  here 
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I  (lave  no  hesitation  whatever  iu  saying  that   tfcfo*e 
lights  are  ancient  lights.      The  petitioners  here  are 
wiue  merchants  or  grocers.    Without  any  doubt  the 
son's  tight  is  essentially  requisite  to  the  carrying  on 
that  trade;    in  fact  we  all  know  that  colours  can 
not   be  judged,  or  discerned  by  any  artificial  light 
whatever,  and  clearly  the  petitioners  have  enjoyed 
this  light  for  the  length  of  time  stated  in  the  petition- 
ers' affidavits.       Welt,  the  respondent  has  clearly 
intercepted  that  light,  and  the  question  now  for  our 
consideration  is  whet  her  respondent  was  >U|Sti$edin  so 
intercepting  the  free  pa«sa?e  of  air  and  tiglftt  |o  petition- 
ers' premises.  A  great  number  of  caseB  have  been  cited 
here  upon  what  principle  should  guide  tho  Court  in 
the  granting  of  an  injunction  iu  such  a  case  as  that 
dow  under  consideration.     However,  the  standard  of 
the  amount  of  damages  has  not,  a*  has  been  said  in 
that  case  of  Jackson  v.  The  Duke  of  Sewcastle,  been 
defined  with  certainty.     Next,  as  to  the  damages  in- 
curred by  the  petitioner,  this  is  a  case  where  damages 
mast  be  allowed.    By  the  Act — stat.  of  2 1  &  22  Vict. 
c  27*   8.    2,  the  Court  of  Chancery  has  jurisdiction 
to  entertain  an  application  for  an   injunction  against 
the  commission  or  continuance  of  any  wrongful  act, 
and  this  Court  is  thereby  empowered  to  award  da- 
mages  to  the  party  injured,  either  in  addition  to  or  in 
substitution,  for  such  injunction,  and,  such  damages 
may  be  assessed  in  such  manner  as  the  Court  may  di- 
rect.    The  Court  theu  made  the  following  order: — 
"Declare   that    the   new.  building   in   Hodgson's 
Eutry  in  tne  cause  petition  mentioned,  to  have 
been  commenced  opposite  to  and  adjoining  the 
petitioners'  premises  therein  mentioned  in  Hodg- 
son's   Entry   aforesaid,    have    been    wrongfully 
erected  so  far  as  same  darken,  obstruct,  or  injure 
the  ancient  lights  in,  petitioners',  said  buildings  in 
the  cause  petition  mentioned,  as  the  same  were 
enjoyed  by  the  petitioners  previously  to  the  tak 
ingdonn  of  the  respondent's  former  buildings  in 
Hodgson's  Entry  as  in  the  petition  mentioned, 
and  so  far  as.  the  free  access  of  lii;ht  and  air  to 
the  petitioners'  said  premises,  as  previously  en- 
joyed by  the  petitioners,  have  been  or  may  be 
obstructed,  interfered  with,    or  prejudicially  af- 
fected^    And  the  Court  doth  order  th.it  an  in- 
junction do   issue  to   restrain   the   respondent 
from   permitting,   or    suffering    his    said    new 
buildings  to  remain  or  continue  of  an  altitude 
beyond  the  former  altitude  of  the  buildings  so 
taken  down  as  aforesaid,  or  to  continue  upon  the 
part  of  Hodgson's  Entry  in  the  cause  petition 
called  tjie  open  space,  in  such  a  manner  an  by 
means  of  such  increased  altitude,  or  by  being 
erected  in  such  open  space  to  prejudice  or  ob- 
struct the  access  of  light  and  ajr  to  the  petition- 
ers' premises,  as  so  enjoyed  by  them  as  aforesaid, 
and  also  to  restrain  the  respondent,  his  agents, 
servants,  and  workmen,  from  erecting  any  other 
building  wiw^oeyer  so  as  to  obstruct  such  access 
of  light  and,  air,  tp  the  petitioners'  premises.  And 
the  petitioners.  so\  consenting,  by  their  counsel, 
in  opes;  Court,  his  Lordship  is  pleased*  to  award 
tp  the  petitioners,  the  sum  of  one.  shilling  as  and 
fpr  their  damages  in  respect  of;  the  injuries  al- 
ready sustained   by  them   by  reason    of    the 


wrongful  aots  of  the  respondent  complained  of  in 
said  cause  petition;  and  it  is  further  ordered 
that  the  respondeat  do  pay  to  the  petitioners 
their  costs  of  this  suit  When  taxed.'/ 

Solicitor  lor  the  petitioners — William  CarsoQ,  84  Dawson,  - 
street,  Dublii  arAd  Belfast. 
Selieitor*  for  the*  respondeat— M'Clean  and  Boyle. 


Court  af  &tttttif#  JSnidj- 

Reported  by  Williim  Weodlook;  Esq.  Bftfttet*r»at-LKW. 

Crown  Side. 

[Before  LefroT,  C.J.,  O'Brien,  and  Fitzgerald,  JJ.] 

The  Queen  at  the  prosecution  of  M'Ejm  v.  Gillmor. 
May  4. 

Information  in  nature  of  a  quo  warranto— Ojfa»  not 
corpvraU—PUadiru)  double ^Stat,  9  Oeo.  2,  c 
12  (Jr.)— 38  Geo.  8,  c.  2  (Jr.) 

Upon  an  info>  motion  in  the  nature  of  quo  warranto 
to  try  the  right  to  an  office  not  corporate,  the  defen- 
dant obtained  a  rule  to  plead  several  plea%  and 
filed  two  plea  %  one  stating  that  the  office  was  not 
one  for  which  a  quo  warranto  would  lie,  the  other 
setting  out  his  title  to  the  office.  Upon  motion,  thq 
Court  discharged  the  rule,  anl,  defendant  electing 
to  abide  by  his  first  plea,  ordered  the  second  to  be 
struck  out. 

Tais  was  a  motion  on  behalf  of  the  relator  in  a  cri- 
minal information  in  the  nature  of  a  quo  warranto,* 
that  the  rule  obtained  by  the  Delator  on  Wednesday, 
the  25  th  April,  1866,  to  plead  several  pleas,  should 
be  discharged,  and  that  one  of  the  two  pleas  filed'  by 
the  defendant  should  be  struck  out,  inasmuch  as  the 
office  in  respect  thereof  the  information  in  this  mut- 
ter had  been  brought  was  not  a  corporate  office.  The 
information,  which  was  filed  as  of  last  Hilary  Term 
at  the  relation  of  Jame3  M«Kim — after  averring  that 
the  petty  sessions  district  of  Sligo,  Ballydoogan,  and 
Teevau  was  and  id  a  petty  sessions  district  duly  formed 
and  fixed  within  the  "  Petty  Sessions  (Ireland)  Act, 
1851,"  and  the  "  Petty  Sessions  Clerk  (Ireland)  Act» 
1858,"  and  that  there  ought  of  right  to  be  a  petty  ses- 
sions clerk  serving  the  said  district  to  he  elected  in  the 
maimer  in  the  "  Petty  Sessions  Clerk  (Irelaud)  Act, 
1 858,"  specified — complained  that  the  defendant; 
James  Frederick  Gillmor,  on. the  21st  Nov.  1865,  "did 
use  and  exercise,  and  from  thence  continually  after- 
wards to  the  time  of  exhibiting  this  information  hath 
used  and  exercised,  and  still  doth  use  and  exercise, 
without  any  lawful  election,  appointment,  warrant, 
royal  gran£  or  right  whatsoever,  the  office  add  place 
of  petty  sessions  clerk  serving  the  petty  sessions  dis- 
trict of  Sligo,  Ballydoogan,  and  Teevan,  in  the  county 
of  Sligo,  and  for  and  during*  the  time  last  above* 
mentioned,  hath  there  claimed,  and  stilt  doth  there 
claim  to  be  the  petty  sessions  clerk  serving,  the  said 

*  Vid4  ante,  page  78. 
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district,  and  to  have,  use,  and  enjoy  all  tho  duties, 
emoluments,  liberties,  privileges,  rights  and  duties  of 
the  said  office  within  the  paid  district,  or  thereon  to  in 
anywise  belonging  or  appertaining,  which  said  emolu- 
ments, liberties,  privileges,  and  rights  the  said  James 
Frederick  Gillmor,  daring  all  the  time  last  above- 
mentioned,  upon  oar  Lady  the  Qaeen,  without  any 
lawful  election,  appointment,  warrant,  royal  grant,  or 
right  whatsoever,  hath  usurped,  and  still  doth  usurp," 
&c.  Upon  the  25th  April  the  defendant  obtained  a 
rule  to  plead  several  pleas  to  this  information,  and  as 
of  Easter  Term  pleaded— 1st  "That  true  it  is,  and 
the  defendant  admits  that  the  petty  sessions  district 
in  the  county  of  Sligo  was  duly  formed  and  fixed,  as 
in  the  information  stated,  and  soforth,  and  that  in 
pursuance  of  the  acts  in  said  information  referred  to 
there  ought  to  be  a  petty  sessions  clerk  to  serve  the 
said  district  of  petty  sessions  when  so  formed  as 
aforesaid;  but  defendant  says  that  under  colour  of  the 
premises  in  said  information  contained,  he  is  griev- 
ously vexed  and  harassed;  yet  protesting  that  he  the 
defendant  is  not  bound  by  the  law  of  the  land  to 
answer  thereto,  yet  for  a  plea  in  his  behalf  the  said 
James  Frederick  Gillmor  saith  and  submits  that  the 
said  Court  should  not  permit  and  suffer  the  said 
relator  to  prosecute  the  said  information,  inasmuch  as 
the  office  of  said  petty  sessions  clerk  mentioned  in 
said  information  is  not  an  office  for  which  our  Lady 
the  Queen  will  or  ought  to  sue,  vex,  or  harass  the 
defendant  in  manner  aforesaid,  because  the  said  office 
is  an  office  held  by  the  holder  thereof  for  the  time 
being,  and  during  the  pleasure  of  the  justices  of  the 
district  in  said  information  mentioned,  and  of  the 
Lord  Lieutenant  of  Ireland  acccording  to  the  provi- 
sions of  the  statute  in  that  case  made  and  provided, 
and  not  otherwise,  all  which  matters  and  things  the 
said  James  Frederick  Gillmor  is  ready  to  verify  as 
the  Court  here  shall  award;  whereupon  he  prays 
judgment,  and  that  he  may  be  dismissed  and  dis 
charged  by  the  Court  hereof  and  from  the  premises 
above  laid  to  his  charge.'*  2nd.  "  Protesting  that 
the  said  information,  and  the  matters  therein  con- 
tained are  not  sufficient  in  law,  and  that  though  said 
James  Frederick  Gillmor  is  not  bound  by  the  law  of 
the  land  to  answer  thereto,  yet  for  plea  in  this  be- 
half the  said  James  Frederick  Gillmor  saith  that  here- 
tofore, to  wit,  since  the  year  1864,  to  wit,  at  Sligo, 
in  the  county  of  Sligo  aforesaid,  the  petty  sessions  dis- 
trict of  Ballydoogan  and  Teevan  were  formed  and 
made  a  petty  sessions  district  in  the  county  of  Sligo 
within  the  meaning  and  for  the  purpose  of  the  Petty 
Sessions  (Ireland)  Act,  1851,  and  also  of  the  Petty 
Sessions  Clerks  (Ireland)  Act,  1858;  and  the  defen- 
dant, James  Frederick  Gillmor  further  says  that  the 
said  office  of  petty  sessions  clerk  for  the  said  petty 
sessions  district  afterwards,  to  wit,  on  the  16th  day  of 
October,  1865,  became  vacant,  and,  it  being  neces- 
sary to  elect  and  appoint  a  petty  sessions  clerk  for 
said  pstty  sessions  district  in  consequence  of  such 
vacancy  as  aforesaid,  a  notice  in  due  form  in  pursu- 
ance of  the  provisions  of  the  statute  in  that  case  made 
and  provided  was  then  and  there  given  by  Augustus 
Knox,  the  clerk  of  the  peace  for  said  county  in  which 
said  petty  sessions  district  was  situated,  and  which 
•aid  notice  was  published  in  the  manner  and  form 


required  by  the  Act  in  that  case  made  and  pro- 
vided, informing  the  justices  of  said  district  of  the 
time  and  place  at  which  the  justices  of  such  district 
were  to  meet  to  consider  the  matter  of  the  appoint- 
ment of  the  petty  sessions  clerk  of  such  district;  and 
the  said  James  Frederick  Gillmor  says  that  the  jus- 
tices of  said  petty  sessions  district  in  pursuance  of  said 
notice,  there  duly  assembled,  to  wit,  on  the  6th  day 
of  November,  1865,  for  the  purpose  of  electing  and 
appointing  a  petty  sessions  clerk  for  said  district,  the 
office  of  said  petty  sessions  clerk  for  said  district  hav- 
ing as  aforesaid  become  so  vacant  as  aforesaid;  and 
the  said  James  Frederick  Gillmor  further  says  that 
he  was  then  and  there  a  candidate  for  said  office  of 
petty  sessions  clerk  of  said  district;  and  the  said 
James  Frederick  Gillmor  avers  that  the  justices  so 
assembled  at  said  meeting  then  and  there  duly  elected 
and  appointed  him,  the  said  James  Frederick  Giliraor, 
to  be  the  petty  sessions  clerk  of  said  district  of  Sligo, 
Ballydoogan,  and  Teevan,  pursuant  to  the  provisions 
of  the  statute  in  that  case  made  and  provided,  and 
thereupon  by  virtue  of  the  said  premises,  and  by  force 
of  the  statute  in  that  behalf  the  Baid  James  Frederick 
Gillmor,  to  wit,  on  the  21st  day  of  November,  1865, 
to  wit,  at  Sligo  in  the  county  aforesaid,  and  thence 
continually  afterwards,  for  and  during  all  the  time  in 
the  said  information  mentioned,  to  wit,  at  Sligo  in 
the  county  aforesaid,  did  use  and  exercise,  and  claim 
to  nse  and  exercise,  and  still  uses  and  exercises,  and 
still  claims  to  nse  and  exercise  the  said  office  of  petty 
sessions  clerk  of  said  district,  and  to  be  the  petty 
sessions  clerk  of  the  said  district,  and  to  have,  nse 
and  enjoy  all  the  duties,  emoluments,  liberties,  privi- 
leges, rights  and  duties  to  the  said  office  belonging  or 
appertaining,  as  it  was  lawful  for  him  to  do,  without 
this  that  the  said  defendant,  the  said  office,  privileges, 
rights,  duties,  or  any  of  them,  did  or  doth  usurp  upon 
our  Lady  the  Queen  in  manner  and  form  as  in  said 
information  alleged."  Verification  and  prayer  of 
judgment 

Brereton,  Q.C.  (with  him  Gerald  Fiizgtbbon)  for 
the  relator. — The  rule  to  plead  several  pleas  was 
irregular.  It  is  only  in  the  case  of  a  corporate  office 
that  the  Court  is  enabled  by  statute  to  give  liberty  to 
plead  several  defences,  and  in  the  same  case  it  is  pro- 
vided that  costs  may  be  given. — Stat.  19  G.  2,  c  12 
(Ir.),  analogous  to  stat.  9  Anne,  c.  20  (Engl.);  star. 
38  G.  3,  c.  2  (Ir.)  analogous  to  stat.  82  G.  3,  c.  58 
(Engl.)  Onr  proposition  is,  that  this  not  being  a 
corporate  office,  this  is  not  a  case  within  those  statutes. 
Stat.  38  G.  3,  c.  2  (Ir.).  s.  1,  is  that  which  allows 
double  pleas;  and  this  case  does  not  come  within 
that  Act  at  all,  and  the  traverser  can  only  file  one 
plea,  or  demur.  This  was  the  law  before  the  statute 
in  all  cases. — The  King  v.  Archbishop  of  York 
(Willes,  533);  The  King  v.  Foley  (Parker's  Rep. 
10);  The  King  v.  Newland  (Saver's  Rep.  96).  Since 
the  statutes  the  Courts  have  always  decided  that  in 
the  case  of  an  office  not  a  corporate  one,  the  party  U 
not  entitled  to  costs,  and  that  there  is  no  power  to 
give  leave  to  plead  double — The  King  v.  Williams 
(1  Bur.  402);  The  King  v.  Marsden  (3  Bur.  1812); 
The  King  v.  Wallace  (5  T.  R.  375);  Iht  King  v. 
Hall  (1  B.  &  Or.  287);  The  King  v.  Richardson  (3 
East.  469).      The  King  v.  Highmore  (5  B.  &  Aid. 
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771)  will  be  referred  to  on  the  other  side;  bat  see 
the  judgment  of  Bay  ley,  J.  in  that  case,  and  also  the 
judgment  in  The  King  v.  M'Kay  (5  B.  &  Cr.  640). 
The  anthority  of  The  King  v.  Richardson  is  recog- 
nised in  the  Court  of  Exchequer  Chamber  in  Lloyd 
t.  The  Queen  (2  B.  &  Sm.  656).  In  The  Queen  v. 
Parley  (3  Ir.  L.  R.  334),  where  there  were  several 
pleas  and  a  demurrer,  the  Court  decided  on  the  de- 
murrer, and  there  was  no  opinion  given  as  to  whether 
the  pleas  were  regularly  filed  or  otherwise. 

Hemphill,  Q.C.  and  Harkan,  for  the  defendant. — 
We  submit  that  on  motion  at  all  events,  the  Court 
will  not  interfere  in  this  way.  There  are  two  pleas — 
the  first  raises  the  question  raised  by  the  plea  which 
was  the  subject  of  decision  in  The  Queen  v.  Dariey — 
namely,  that  this  is  not  an  office  for  which  quo  war* 
ranto  will  issue;  the  second  is  simply  a  plea  showing  oar 
title,  stating  a  meeting  of  the  magistrates  of  the  dis- 
trict pursuant  to  the  Act  of  Parliament,  that  the  de- 
fendant was  a  candidate,  and  was  duly  elected  to  the 
office  by  a  majority  pursuant  to  the  statute.  Assum- 
ing that  we  have  any  privilege,  we  cannot  be  said  to 
have  abused  it;  the  pleas  are  fair,  and  not  inconsist- 
ent. The  proper  course  would  be  to  leave  the  other 
Aide,  as  in  The  King  v.  Highmore,  to  demur  on  the 
ground  that  the  plea  is  double.  [Lefroy,  G.  J.— It 
wonld  be  very  extraordinary  if  the  party  should  be  at 
the  mercy  of  the  Court  on  a  motion  in  a  matter  of 
this  sort,  and  should  not  have  his  writ  of  error,  no 
matter  how  erroneous  the  decision  of  the  Court  might 

be.]    Ihe  King  v.  Highmore.    [O'Brien,  J In  The 

Queen  v.  Dariey,  Perrin,  J.  refers  to  the  case  of  a 
demurrer  taken  on  the  ground  tbat  the  party  did  not 
state  that  the  plea  was  pleaded  by  the  leave  of  the 
Court.  If  the  demurrer  did  lie  for  that  under  the  old 
system,  wonld  it  lie  on  the  ground  tbat  the  Court  had 
no  jurisdiction  to  give  the  liberty,  although  it  was 
Mated  that  it  had  given  it?]  The  King  v.  Highmore 
has  never  been  overruled.  By  the  note  to  that  case  it 
Appears  that  the  prosecutor  there  did  not  demur,  but 
Hied  replications  to  all  the  pleas.  In  this  very  Court 
we  have  The  Queen  v.  Dariey,  whore  seven  pleas  were 
pat  in  by  leave,  and  the  practice  of  the  Court  is  the 
law  of  the  Court.  The  King  v.  Highmore  decided 
tbat  where  the  pleas  were  on  the  file  the  party  would 
be  left  to  his  remedy.  In  Attorney-  General  v.  Snow 
(Bunbury,  96),  the  Court  gave  leave  to  plead  double 
in  a  case  which  was  not  one  of  a  corporate  office. 
There  is  also  Pack's  case  (Hard res,  189*  pi.  16), 
referred  to  in  the  argument  in  The  Queen  v.  Dariey. 
An  analogous  case  is  that  of  the  Petty  Bag  side  of  the 
Court  of  Chancery.  There  the  statures  as  to  plead- 
ing doable  do  not  apply,  yet  in  The  Queen  v.  Irwin 
(9  ir.  Eq.  546)  there  were  two  pleas.  We  have  no 
•objection  to  strike  out  the  statement  as  to  the  leave 
of  the  Court,  and  let  the  relator  demur.  [O'Brien, 
J. — I  doubt  whether  the  first  plea  as  to  this  office  not 
being  the  subject  of  a  quo  warranto,  is  necessary  at 
alL  Will  not  the  point  arise  upon  a  motion  in  arrest 
of  judgment?  It  is  clearly  matter  of  law.]  Such  a 
question  as  this  has  never  been  decided  on  motion.— 
The  Qieen  v.  Rea  (8  Ir.  Jnr.  X.  S.  382).  [O'Brien, 
J. — What  issue  could  be  taken  on  the  first  plea?  It 
proceeds  on  the  Act  of  Parliament.]  They  might 
demur.     [Fitzgerald,  J.— Should  we  not  strike  it 


oat  as  in  effect  an  abuse  of  the  leave  to  plead,  as  it 
is  in  fact  a  demurrer?]  It  is  the  very  plea  which 
was  put  in  in  The  Queen  v.  Dariey.  [FUzgerala\ 
J. — If  on  obtaining  liberty  to  plead  doable  yon  had 
put  in  a  plea  and  a  demurrer,  one  or  other  could  not 
have  been  allowed  to  stand.  That  is  what  you  have 
done  in  effect.]  We  do  not  know  whether  we  could 
demur  to  the  information.  We  followed  the  plea  in 
The  Queen  v.  Dariey. 

Gerald  Fitzgibbon  in  reply, — The  information  in 
The  Queen  v.  Dariey  did  not  set  oat  any  Act  of  Par- 
liament ;  it  merely  stated  that  the  office  was  one  for 
which  a  quo  warranto  wonld  lie,  and  the  defence  was 
merely  a  defence  of  a  matter  of  fact,  which  did  not 
appear  upon  the  information.  A  demurrer  should  be 
to  all  the  pleas;  if  the  defendant  leave  his  pleas  se- 
parate, and  we  demur,  we  shall  be  beaten ;  if  he  con- 
solidates his  two  pleas,  then  we  can  demur,  but  the 
demurrer  mast  be  a  special  one  for  duplicity — the 
question  will  be  whether  this  mass  of  pleading  is  a 
double  plea  or  not,  and  the  defendant  will  be  beaten 
without  the  real  question  being  raised. — Chitty  v. 
Bendy  (4  Nev.  &  Man.  842);  Highrick  y.  Faster  (A 
T.  R.  701).  We  have  taken  the  proper  course. 
They  might  demur  if  they  wished,  or  move  to  quash 
the  information. 

The  Court  gave  time  to  the  defendant  to  elect 
which  of  his  pleas  he  would  retain,  and  on  May  6  the 
following  order  was  made: — 

Per  Curiam. — It  is  ordered  by  the  Court  that  the 
said  role  be  and  the  same  is  hereby  rescinded, 
and  the  defendant  electing  to  abide  by  his  first 
plea,  it  is  farther  ordered  that  the  second  or 
farther  plea  of  the  defendant  be  struck  oat. 


Civil  Side. 
[Before  O'Brien,  J.] 

Blake  v.  Lowrt .• 

Ejectment— -Insolvency    of  plaintiff — Security  for 
costs. 

Order  made  for  security  for  costs  in  an  ejectment  on 
the  title,  plaintiff  being  a  discharged  insolvent,  and 
no  new  vesting  order  having  beeen  mads* 

Fetherston  H.  Lowry  moved  to  stay  all  proceedings 
in  this  action,  which  was  an  ejectment  on  the  title, 
until  the  plaintiff  should  give  security  for  costs,  on  the 
ground  that  the  plaintiff  was  a  discharged  insolvent. 
Counsel  produced  the  vesting  order,  and  a  search  and 
return  of  no  re-vesting  order.  He  cited  Brady  v. 
Hornsby  (3  Ir.  Jur.  316);  Perkins  ▼.  Adcock  (14 
M.  &  W.  808);  Doyle  v.  Anderson  (2  Dowl.  P.  CU 
526);  Webb  v.  Ward  (7  T.  R.  296). 
The  Court  made  the  order. 


Crown  Side. 

The  Queen  v.  McCarthy.— June  9,  11. 

Prohibition — Court  Martial — Treason —  Mutiny — 

Merger— Statutes  11  Vict.  c.  12;  28  Vict.  c.  II, 

s.  15. 

A  soldier  was  charged  be/ore  a  Court  Martial  under 

•  Ex  relatione. 
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$.  15  of  the  Mutiny  Act  with  having  come  to  the 
knowledge  of  an  intended  mutiny,  and  uot  having 
communicated  it  to  hie  commanding  officer.  The 
evidence  in  support  of  the  charge  amounted  to  evi- 
dence of  overt  acts  of  treason  or  treason-felony.  The 
prisoner  applied  Jor  a  prohibition,  hut  the  Court  of 
Queen's  Bench  held  that  the  military  offence  did 
not  merge  in  the  treason,  and  that  the  prohibition 
should  not  be  granted, 

Tltnj  wm  a  motion  for  a  conditional  order  lor  a  writ 
of  prohibition  to  stay  the  proceedings  of  a  Court 
Martial  sitting  tq  try  the  prisoner.  The  motion  was 
grounded  open  tlse  following  affidavit:— 

I,  Charts  McCarthy,  pow  a  prisoner  in  Arbour-hiM 
Military  prison,  in  this  city,  a  color- sergeant  of  her 
Majesty's  53rd  regiment  of  foot,  stake  oath  and  say 
— The*  on  the  2nd  day  of  February  I  was  arrested  hi 
Parrick-Ott-8nirs  hi  the  County  of  Tipperary,  by  the 
naUjitary  authority.  Saving  been  subsequently  handed 
over  to  the  civil  authorities.  I  was  brought  before 
Qamuel  Ilanna,  ftufc.,  one  of  the  magistrates  for  ton 
aaid  county,  ajnd  waft  by  the  said  Samuel  Hanna  com* 
nutted  to  the  county  gaol  of  the  County  Tipperaxy  at 
fJonmeV  upon  an  infondatioa  sworn  before  him  by 
Thomas  Talbot,  a  member  of  the  detective  constabu- 
lary. .1  say  I  was  lodged  in  Cfonmel  gaol  on  the 
Zt\)  of  February,  and  on  the  13tb  i  was  brought  up 
to  Dublin  to  Kilmainham,  and  on  tbe  lOth  of  March 
\  was  in  %hat  prison  brought  before  William  M*Her- 
iao tt»  Esq.,  one  of  the  justices  of  the  peace  lor  the 
fift  of  Dublin,  and  was  by  him  fully  committed  for 
(rial  at  tbe  ensuing  Commission  for  the  city  of  Dub- 
lin upon  a  charge  of  treasonable  conspiracy  and  trea- 
son-felony. I  say  I  was  so  committed  npon  a  second 
information  by  said  Thomas  Talbot,  which  was  re- 
turned to  the  said  commission.  I  say  I  remained  in 
Kilmainham  gaol  uitfft  the  7th  April,  when  I  was 
removed  by  a  military  guard  to  the  prison  of  Arbour- 
hill.  I  say  I  am  unable  to  set  forth  the  warrant  or 
authority  under  which  f  was  so  removed.  I  say  1 
have  been  informed  and  believe  that  my  name  ap- 
peared* in  the  calendar  of  prisoners  prepared  for  the 
Commission  Court  of  the  city  of  Dublin,  and  that  said 
Commission  commenced,  its  sittings  on  the  17th  day 
of  April.  I  say  that  I  was  furnished  wit^h  notice  of 
a;- Court,  Martial  intended  to  be  held  for  my  Vial  to  be 
tfaa'onthe  I Oth  May  last.  I  sav  that  the  Court 
$fartjal  did  not  take  place  nnti^he  28th  of  May  last, 
r  farther  say  that  ftlichael  Brennan  is  included  with, 
tie  on  the  charge  on  which  I  am  now  being  tried,  on 
said  10th  May  as  after  mentioned.  I  say  tjia>  on 
Sunday,  2Zth  May,  tt|e  day  before  my  trial  a  docu- 
ment' purporting  to  be  a  statement  of  what  said  Bren- 
nan would  provd  as  a  witness  against  me  was  fur- 
nished to  me  by  prosecutor,  Colonel  Fielding.  I  say 
I  am  now  on  my  said  trial  by  Court  Martial  for  hav- 
ing in  the  month  of  January,  I860,  at  Carrick-on- 
Suir,  come  tp  tbe  knowledge' of4 an,  Xn^nded  mutiny  in 
her  Majesty's  troops  in  If  eland,  aqcl  not  giving iafqr- 
rpatiOd  of  the  said  intended^  mutiny  tp  my^  command- 
ing officer,  and'  I  say  that  said  charge  was  framed 
against  me  entirely  on  the  information  given  against 
me  by  said  Talbot*'  I  say  the  sitting  of  tbe  Court 
Martial  commenced  op  Monday,  the  28th  day  of  May 


last,  and  its  sittings  have  been  continued  by  adjourn- 
ment to  and  on  yesterday,  the  8th  day  of  June  wL 
I  say  the  aaid  Court  Martial  is  composed  of  tbe  fci- 
lowiag  officers:— Colonel  Brett,  President;  Maior  A* 
W.  Gordon,  Major  T.  M'Bean,  Captain  I.'ciifl; 
Captain  E.  M.  Benden,  Captain  A.  T.  Taflbefl,  Cap- 
tain V.  B.  Slack*,  Captain  fi.  J.  Hickman,  Captain  A. 
F.  Mackay,  Captain  T.  Z.  Bergtn,  Captain  T.  Chap- 
lin, Lieut.  JL  JL  J,  Bromley,  Liealenniit  6.  W.  V. 
Cotton,  Lieutenant  T.  H.  Bailie,  and  Cornet  E 
Burnley.  I  nay  that  en  the  said  28th  day  of  May  I, 
said  Chnrles  McCarthy,  baring  been  brought  into  tbe 
Soldiers'  library  in  the  Boyal  Barracks  in  the  city  of 
Dublin  a  prisoner,  where  said  officers  were  thee 
assembled,  Colonel  Nugent,  acting  as  assfetsnt  deputy 
judge  advocate,  read  n  document  purporting,  as  I 
understood  on  bearing  the  same  read,  and  a1*  before, 
to  be  signed  by  Sir  Hugh  Rose  as  Commaader  of 
her  Majesty's  Forces  In  Ireland,  and  as  I  understood 
and  beliere  as  aforesaid  directing  the  holding  of  a 
Court  Martial  for  tbe  trial  of  me,  said  Charles  McCar- 
thy, Michael  Bretrnan,  and  others  for  the  offences  will 
which  they  should  be  charged  against  tbe  rota  of 
mflitary  discipline  as  prescribed  by  the  Mutiny  Act 
and  her  Majesty's  Articles  of  War,  under  and  by  vir- 
tue of  said  Act  in.  that  behalf  made,  said  Court  to 
proceed  on  tbe- trial  of  such  charges  and  giving  of 
sentence,  and  awarding  punishment  according  to  tbe 
rules  prescribed  in  said  Act  of  Parliament  and  Arti- 
cles of  War.  And  1  further  say  that  thereupon  toe 
several  persons  aforesaid  were  sworn  as  members  of  a 
General  Court  Martial  to  try  said  Charles  M'Curthr 
npon  the  charge  aforesaid,  and  1 ,  snid  Cberfes  McCar- 
thy, being  a  prisoner  in  custody,  having  been  called 
on  to  plead,  pleaded  not  guilty  to  said  charge.  I 
further  say  that  Colonel  Fielding  appeared  before  said 
Conrt  as  my  prosecutor  upon  snid  charge,  and  read 
a  statement  containing  among  other  things,  the  nut- 
ters following  as  i  best  recollect  and  believe.  "  Tbe 
offence  upon  which  the  prisoner  is  arraigned  is  set 
forth  in.  the  15th.  section  of  the  Mutiny  Act,  and  in 
the  44th  Article  of  War/  Tbe  conspiracy  with  which  it 
will  be  shown  to  you  the  prisoner  allowed  himself  to 
be  identified  is  called  '  The  Fenian  Brotherhood/  sod 
it  will  be  shewn  that  the  objects  of  the  members  of 
this  Brotherhood  were  of  a  traitorous,  seditious,  and 
mutinous  character/'  1  have  been  informed  and  be- 
lieve that  said  statement,  hating  been  read,  was 
handed  in  and  filed  among  the  proceedings  of  said 
Conrt:  I  further  say  that  on  the  2nd  day  of  Jane 
inst.  it  was  stated  in  Court  by  Colonel  Nugent  as  a 
ground  for  not  acceding  to  my  application  for  a  copy 
of  the  file  of  proceedings  and;short-hand  writers'  notes, 
that  same  appeared  accurately  reported  in  tbe  several 
newspaper*;  1  further  say  1  have  reason  to  believe 
that  a  copy  of  snid  Colonel  Fielding's  statement  ap- 
pears in  the  Saunders  newspaper  of  Tuesday,  29th 
day  of  May  last,  and*  that  the  same  is  a  correct  copy 
thereof,  and  I  beg  to  refer  to  the  said  paper  for  the 
contents  thereof;  I  say  that  I  have  no  full  or  accu- 
rate copy  of  the  evidence  given  before  tbe  Conrt 
Martial,  b,ut  I  say  that  the  proceedings  before  the 
Court  Martial  were  reported  in  the  Dublin  morning 
journals,  and  among  others  in  tbe  Saunders's  News- 
Letter,  and  that  I  now  endorse  my  name  upon  the 
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numbers  of  the  last-ment'oned  journal  of  the  29th, 
30th,  and  3 1  at  days  of  May,  and  1st,  2nd,  4th,  5th, 
6th  7th,  8th,  &  9th  days  of  Jane  respectively,  and  I 
say  that  I  believe  that  the  said  several  newspapers 
contain  a  substantially  correct  account  of  the  evidence 
and  proceedings,  and  I  teg  leave  to  refer  to  said  re- 
port as  if  same:  and  the  said  respective  newspapers 
were  incorporated  in  this  my  affidavit.  I  say  that  it 
manifestly  appears  from  such  proceedings,  and  espe- 
cially from  the  statements  of  the  prosecutor,  and  the 
evidence  adduced  that  the  charge  for  which  I  am  now 
on  trial  bcSfore  the,  Court  Martial  is  the  very  same 
charge  for  which  I  was  so  arrested  and  committed  to 
trial  at  the  Commission  fcourt  for  the  county  of  the 
city  of  Dublin.  That  I  was  so  removed  from,  the 
custody  of  the  civil  power  ten  days  before  the  sitting 
of  the  Commission,  for  the  express  purpose  of  pre- 
venting my  being  tried  by  that  Court,  and  substitut- 
ing a  military  Court  for  my  triaL  I  say  that  I  am 
advised  and  pelieve  that  the  Court  Martial  have  no 
jurisdiction  to  try  me  on  a  charge  of  treason  or  trea- 
son-felony, and  that  they  cannot  assume  jurisdiction  of 
such  a  charge  by  proceeding  on  it  as  a  charge  Of 
kno  mug  of  a  mutiny,  and  not  giving  information. 

I  say  that  the  only  evidence  given  to  sustain  said 
charge  was  evidence  deposing  to  my  participation  anoj 
joining  in  a  treasonable  conspiracy,  and  as  proof  of 
this  I  beg  to  refer  to  the  report  of  the  proceedings.  I 
aay  that  on  the  8th  day  of  June  a  protest  was  handed 
in  by  my  counsel  to  the  Court  on  a  copy  of  which  I 
have  now  endorsed  my  name.  And  for  the  proceed- 
ings on  such  protest  I  beg  leave  to  refer  to  the  Saun- 
ders's News-Letter  of  the  9th  June  inst.»  in  which  I 
believe  they  are  truly  represented.  I  say  that  I  was 
then  advised  by  my  counsel  that  I  ought  not  to  ap- 
ply to  the  Honorable  Court  for  prohibitions,  and  that 
I  ought  tp  wait  until  all  the  evidence  for  the  prosecu- 
tion, ljad  been  given  in  order  to  see  if  any  evidence 
woald  be  adduced  to  sustain  the  charge  specified 
against  me,  distinct  and  separate  from  the  charges  of 
high  treaspnf  I  say  that  no  such  evidence  has  been 
given,  and  that  t  am  now  on  my  trial  before  a  Court 
Martial  for  such  charge  of  treason  or  treason  felony  in 
the  shape  and  form  of  concealing  a  mutiny.  I  say 
that  at  the  close  of  the  evidence  for  the  prosecution- 
my  counsel  handed  me  a  protest  upon  a  t'rue  copy  of 
which  I  have  endorsed  my  name.  And  for  the  pro- 
ceedings upon  such  protest  1  beg  leave  to  refer  to  the 
Saunders's  News-Letter  of  this  day,  which  I  believe 
to  contain  a  true  account  of  same.  I  say  that  the 
Court  Martial  have  now  called  on  me  for  my  defence, 
anil  will  expect  me  to  go  into  same  on  their  ro-asseni- 
Wing  on  Wednesday,  and  that  my  only  defence  can 
be  to  allege  that  the  evidence  does  not  prove  the  trea- 
sonable conspiracy  i •nputed  to  me.  I  say  that  t  verily 
believe  that  the  Court  Martial  are  now  prepared  to 
entertain  and  adjudicate  upon  that  question,  and  tnat 
unless  restrained  by  the  prohibition  of  this  honourable 
Court  they  will  proceed  to  try  me  really  on  a  charge 
of  treason  or  treason  felony  under  the  form  of  trying 
me  ibr  the  alleged  offence  against  the  Mutiny  Act. 

2?ttff»Q.C,  and  M'Mechan  for  the  prisoner.— -All 
the  evidence  in  the  case  is  evidence  to  support  a 
charge  of  treason,  and  the  military  offence  with  which 
the  prisoner  is  charged,  which  is  under  s.  15  of  the 


Mutiny  Act,  for  not  disclosing  an  intended  meeting  U 
merged  in  the  treason  which  has  been  proved.  The 
Court  Martial  is  now  trying  the  prisoner  for  high 
treason  under  pretence  of  tryjtog  him  for  mutiny. 
There  is  therefore  an  excess  of  jurisdiction  on  the 
part  of  the  military  tribunal,  and  where  an  inferior 
Court  exceeds  its  jurisdiction  this  Court  will  interfere* 
as  it  does  the  moment  a  question  of  title  is  r&ise^L 
before  a  Pejtty  Sessions  Conrt.  So,  the  moment  i$ 
appears  tljat  an  ecclesiastical  Court  is  misconstruing 
a  statute,  the,  Court  of  Common  I^aw  will  interfere. 
If  in  this  case  the  charge  of  mutiny  merges  jn  the 
treason,  anc|  if  toe  Conrt  Martial  goes  on  nevertheless 
to  try  the  prisoner  for  toe  mutiny,  is  it  not  miscoa- 
struiqg  the  Mutiny  Act,  and  claiming  a  concurrent 
jurisdiction  with  this  Court.-^ia  re  Poe  (5  B.&  Aid. 
681).  The  charge  before  the  Court  Martial  is  one 
of  misprision  of  mutiny;  if  you  substitute  in  the  15  th 
section  of  the  Mutiny  Act  the  words  "  nearest  magis- 
trate "  for  *«  commanding  officer/'  you  have  the  duty 
of  all  subjects.  If  this  is  allowed  to  proceed,  ana  if 
the  prisoner  was  acquitted  by  the  Court  Martial,  ana 
then  put  on  his  trial  for  high  treason  before  a  civil 
Court,  (he. could  not  plead  autrefois  acquit,  though  he 
had  in  fact  been  acquitted  of  the  treason. — Arcnbold 
Cr.  Plead.  121;  Grant  v.  Sir  Charles  Gould  (2  H. 
BL97). 

Cur.  adv.  vult. 

June  1 1. — Lefrot,  CJ. — This  is  an  application  to 
the  Court  for  a  conditional  order  for  a  prohibition  to 
stay  the  proceedings  of  a  Court  Martial  to  try  a 
soldier  on  a  charge  of  mutiny.  Several  preliminary 
matters  were  stated  with  respect  to  his  having  been 
first  in  civil  custody,  having  been  charged  with  trea- 
son-felony, and  having  been  taken  from,  the  civil  cus- 
tody, and  brought  for  trial  before  this  Conrt  Martial. 
The  objection  to  the  proceedings  of  the  Court  was 
not  that  it  was  not  properly  constituted.;  no  objection 
of  that  sort  has  been  made.  The  person  who  was 
charged  was  a  soldier,  and  to  try  him  as  a  soldier 
wa*  the  object  of  these  proceedings;  to  try  .him  for 
an  act  of  mutiny.  There  are  two  statutes  involved  in 
the  consideration  of  this  question.  One  is  the  Treason- 
Felony  Act  which  applies  to  every  subject  of  He? 
Majesty.  There  is  another  Act,  and  an  independent 
Apt,  which  applies  only  to  soldier^  but  under  thai. 
Act  the  present  charge  is  for  a  breach  of.  military 
discipline— mutiny ;  and  the  argument  is  that,  this 
act  of  mutiny  may  very  well  be  alleged  as  an  overt' 
act  of  high  treason  or  treason-felony ;  that  is,  having 
notice  of  a  mutiny,  and  not  giving  information  of  it 
to  his  superior  officers.  Well,  then,  it  is  said'  thai 
that  being  so,  the  charge  for  mutiny  is  merged  in  the 
treason- felony,  and  that  this  Court'  Martial  of  course 
cannot  proceed,  because  it  would  be  trying  by  a 
Conrt  Martiai  a  party  for  treason-felony.  Th  at  would 
be  a  very  good  argument  if  the  facts  were  thai  there 
were  not  two  acts;  but  if  that,  argument  be  well 
founded  what  nave  the  Legislature  being  doing  since 
the  year  1848,  when  the  Treason-Felony  Aci.  was 
fassea\  passing  a  Mutiny  Act  every  vear,  for  the 
Mutiny  Act  is  only  passed"  every  year,  bein^;.  an  Act 
which  it  was  thought  for  the  safety  of  public  liberty, 
should  only  grant  that  authority  to  tn'e  Crown  for  a 
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year,  while  there  subsisted  a  statute  which  merged 
that  Act  the  moment  it  was  passed.  If  this  be  sound 
doctrine,  it  may  that  this  mutiny  might  hare  been 
laid  as  an  overt  act  of  treason,  bat  ipso  /ado,  by  the 
circumstance  of  its  being  capable  of  being  laid  as  an 
overt  act,  is  that  to  nullify  the  Act  which  the  Legis- 
lature passed  de  anno  in  annum,  performing,  if  the 
prisoner's  argument  is  correct,  that  nugatory  duty  of 
passing  a  Mutiny  Act,  which,  the  moment  it  was 
passed,  was  defeated  by  the  effect  produced  by  the 
existence  of  the  Treason-Felony  Act;  for  under  the 
general  law  as  to  high  treason,  as  well  as  under  the 
Treason-Felony  Act  this  mutiny  might  have  been 
laid  as  an  overt  act  of  treason.  Now,  no  authority 
whatever  was  suggested  for  this  doctrine  of  merger 
as  applied  to  this  case ;  but  see  what  an  absurdity 
we  should  suppose  the  Legislature  to  have  been  guilty 
of,  the  needless  absurdity  of  passing,  every  year,  a 
new  Mutiny  Act,  which  was  merged  the  moment  it 
got  the  royal  assent,  by  the  doctrine.  There  is  also 
another  principle  of  the  law  that  if  two  acts  are  in- 
consistent, the  last  act  is  the  act  which  establishes 
what  the  law  is,  and  it  supersedes  by  implication,  it 
is  a  repeal  of  the  former,  so  that  here  if  the  Mutiny 
Act  is  in  this  inconsistent  with  the  former  Act,  the 
result  would,  in  truth  be  that  it  would  have  nullified 
and  made  void  the  former  act,  for  the  later  act  al- 
ways supersedes  the  effect  of  the  former  act,  if  the 
existence  of  one  would  merge  and  destroy  the  other. 
Well.  I  confess  I  cannot  discover  any  ground  what- 
ever for  sustaining  the  argument  upon  which  we  spent 
half  the  day  in  hearing  this  case.  But  with  respect 
to  the  charge,  the  charge  itself,  there  is  a  special  pro- 
vision in  the  Mutiny  Act,  in  the  very  terms  of  the 
eharge  upon  which  this  man  is  now  on  his  trial.  It 
is  in  ipeiasimis  termini*  that  if  any  soldier,  qua  soldier, 
— and  there  is  no  pretence  that  this  man  was  not  a 
soldier,  there  is  no  impeachment  of  the  authority  of 
the  Court  over  the  object  of  the  jurisdiction, — coming 
to  the  knowledge  of  any  mutiny  or  intended  mutiny, 
shall  not  without  delay  give  information  thereof  to  his 
commanding  officer  shall  suffer  death.  Well,  here 
is  a  Court  duly  constituted,  here  is  a  crime,  a  breach 
of  military  duty  specifically  stated  in  the  charge 
oo  which  he  is  tried,  that  he,  having  intimation  that 
there  was  this  mutiny  existing,  and  that  persons  were 
trying  to  tamper  with  the  soldiers,  he  having  acquired 
that  knowledge,  which  it  was  his  duty  as  a  soldier  to 
communicate  to  his  superior  officers,  that  he  did  not 
make  that  intimation;  that  charge  is  the  act  of 
mutiny  which  the  statute  makes  it  specifically;  and 
when  we  have  an  act  passed  de  anno  in  annum, 
making  that  an  act  of  mutiny,  are  we  to  suppose  that 
the  effect  of  all  this  is  a  mere  idle  statute,  particular- 
icing  the  special  act  of  mutiny,  and  that  because  that 
act  of  mutiny  might  also  belaid  as  an  overt  act  of 
treason- felony,  therefore  the  second  act  was  to  be  null 
and  void.  Why,  as  I  said  before,  if  the  two  statutes 
are  repugnant  it  is  the  last  act  which  determines 
what  the  law  is.  I  cannot,  I  confess,  add  anything 
to  express  more  fully  the  grounds  on  which  I  have 
come  to  the  conclusion  that  the  argument  upon  which 
the  case  was  rested  was  an  idle  and  vain  argument, 
without  any  authority  whatever,  or  a  shadow  of  rea- 
son to  support  it.      It  would  make  the  Legislature 


pass  an  annual  Mutiny  Act  which  was  void  the  mo- 
ment it  was  passed.  When  it  is  specifically  an  act 
specially  making  it  a  mutiny,  and  giving  authority  to 
the  Court  Martial  to  deal  with  the  mutiny,  on  what 
principle  is  it  that  we  should  now  interfere  about  the 
authority  of  this  Court,  no  question  being  raised  as  to 
the  nature  of  the  charge  or  the  constitution  of  the 
Court,  or  as  to  the  party  being  a  soldier.  Then  what 
ground  is  there  for  it?  We  are  therefore  all  of 
opinion  not  to  grant  the  conditional  order. 

O'Brien,  J. — I  shall  state  very  shortly  the  ground 
on  which  I  concnr  in  the  jndgment  of  the  Court. 
The  offence  on  which  this  man  is  charged  is  in  terms 
within  the  15th  section  of  the  Mutiny  Act,  which 

provides  that  "if  any  person,  subject  to  this  Act 

coming  to  the  knowledge  of  any  mutiny  or  intended 
mutiny  shall   not   without  delay,   give   information 

thereof  to  his  commanding  officer he  shall  suffer 

death,  or  such  other  punishment  as  by  a  Court  Mar- 
tial shall  be  awarded."  The  offence  therefore  is 
clearly  within  the  terms  of  the  Mutiny  Act.  No 
objection  can  be  raised  to  the  jurisdiction  of  the  Court, 
and  we  are  a^ked  to  interfere  by  prohibition  on  the 
ground  that  in  proving,  on  the  part  of  the  prosecution, 
the  offence  with  which  the  prisoner  stands  charged, 
the  facts  proved  shew  that  he  was  gnilty  of  high 
treason,  and  that  according  to  the  doctrine  which  pre 
vails,  the  offence  with  which  the  prisoner  is  charged 
merged  in  the  greater  offence  of  high  treason.  Now, 
taking  that  proposition,  it  would  be  difficult  to  estab- 
lish it.  We  have  the  Mutiny  Act  here  in  express 
terms  providing  for  the  trial  of  this  offence,  but  the 
section  does  not  confine  itself  to  this  particular  offence, 
but  provides  for  the  trial  of  other  offences,  one  of 
which  would  in  terms  be  an  overt  act  of  hiph  treason, 
that  is  to  say,  holding  correspondence  with  or  giving 
advice  or  intelligence  to  any  rebel  or  enemy  of  Her 
Majesty.  There  can  be  little  doubt,  and  indeed  it 
was  not  disputed  by  the  prisoner's  counsel,  that  that 
would  be  an  overt  act  of  high  treason.  So  hero  wc 
have  the  Legislature  in  this  Act  providing  for  the 
trial  of  t*nch  offences  as  that  with  which  the  prisoner 
is  charged,  and  also  in  the  same  section  providing  for 
the  trial  of  an  offence  which  would  be  an  overt  act  of 
high  treason*  It  would  be  difficult  to  contend  that 
whatever  be  the  effect  of  the  doctrine  laid  down  in  the 
books  in  the  ordinary  cases,  1  mean  in  cases  of 
criminal  procedure,  that  applies  to  the  case  of  a  trial 
by  Court  Martial,  under  the  very  statute  which  re- 
cognises their  power  to  deal  with  an  offence  which,  if 
proved,  wonld  constitute  an  overt  act  of  high  treason. 
But,  passing  that  by,  what  is  the  nature  of  the  ob- 
jection? It  U  not  an  objection  to  the  jurisdiction  of 
the  Court  to  try  for  the  offence  with  which  the  prisoner 
is  charged.  But  the  objection  is  one  which,  if  well 
founded,  and  if  made  in  the  course  of  a  trial  before 
the  ordinary  tribunals  of  this  country,  would,  under 
certain  modern  statutes,  entitle  the  prisoner  to  an 
acquittal,  in  this  way,  that  if  in  the  opinion  of  the 
judge  and  the  jury  the  greater  offence  be  proved,  the 
prisoner  shall  not  be  entitled  on  that  account  to  an 
acquittal,  hut  may  be  convicted  of  the  lesser  offence. 
But  assuming  a  vase  which  would  not  be  guarded 
against  by  any  of  these  Acts  of  Parliament,  the  pri- 
soner would  be  acquitted,  so  that  here,  assuming  the 
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proposition  of  law  to  be  well  founded,  and  that  the 
facts  proved  below  would  substantiate  a  case  of  high 
treason,  still  it -would  be  the  duty  of  the  Court  below 
to  acquit  the  prisoner.  But  is  the  existence  of  such 
a  state  of  facts  a  ground  of  prohibition?  In  the  case 
to  which  we  were  referred  in  2  Henry  Blackstone — 
Grant  v.  Sir  Charles  Gould,  the  application  for  a 
prohibition  was  refused,  and  we  were  told  bj  the 
counsel  here  that  that  was  on  the  ground  that  the  only 
objection  made  by  the  applicant  to  the  Court  Martial 
was  that  he  was  not  a  soldier,  and  that  the  affidavits, 
on  that  subject  were  not  sufficient,  and  that  the  Court 
came  to  the  conclusion  that  he  was  a  soldier.  But 
that  is  not  so;  other  objections  were  taken,  some  of 
them  to  the  reception  of  evidence  \  and  Lord  Lough- 
borough in  giving  judgment,  says  at  p.  101 — "I  have 
stated  the  observations  generally  upon  the  nature  of 
an  application  for  a  prohibition.  The  foundation  of 
it  mnst  be  that  the  inferior  Court  is  acting  without 
jurisdiction.  It  cannot  be  a  foundation  for  a  pro- 
hibition that  in  the  exercise  of  their  jurisdiction  the 
Conn  has  acted  erroneously.  That  may  be  a  matter 
of  appeal  where  there  is  au  appeal,  or  a  matter  of  re- 
view; though  the  sentence  of  a  Court  Martial  is  not 
subject  to  a  review,  there  are  instances,  no  doubt, 
where  upon  application  to  the  Crown,  there  have  been 
orders  to  review  the  proceedings  of  Courts  Martial." 
Now  that  clearly  points  out  what  is  the  subject  matter 
of  a  writ  of  prohibition :  that  it  does  not  apply  to  a 
case  where  the  Court  below  had  jurisdiction  to  try 
for  the  offence  with  which  the  man  is  charged.  The 
objection  here  is,  that  a  state  of  facts  has  been  given 
in  evidence  before  the  Court  which  entitled  the  man 
to  an  acquittal ;  but  even  assuming  that  that  state  of 
facts  did  exist,  which  I  am  not  now  considering,  I 
still  am  of  opinion  that  a  writ  of  prohibition  would  not 
lie. 

Fitzgerald,  J. — I  concur  in  the  result  which  the 
Court  has  arrived  at,  that  the  rule  should  be  refused; 
but  in  consequence  of  the  gravity  of  the  case,  and  its 
great  importance  to  the  public  at  large,  I  wish  to  state 
distinctly  the  giounds  on  which  I  concur.  Now,  the 
writ  has  been  moved  for  on  the  ground,  the  only 
ground  which  would  sustain  it,  namely,  that  the  geue- 
ral  Court  Martial  now  sitting  for  the  trial  of  McCarthy, 
was  proceeding  in  excess  of  its  jurisdiction,  ttjat  it 
was  proceeding  in  fact  to  try  a  charge  of  high  treason, 
over  which  it  had  no  jurisdiction.  Let  us  see  bow 
far  that  is  sustained,  for  if  it  is  sustained,  or  if  we 
thought  that  there  was  a  fair  doubt  on  the  subject,  it 
would  be  our  duty  to  interfere  by  prohibition.  Let 
us  see  whether  this  Court  Martial  is  so  proceeding. 
Now  the  actual  charge  has  been  stated  as,  what  was 
called  yesterday  misprision  of  an  intended  mutiny; 
that  is,  the  charge  is  that  haviug  come  to  the  kuow- 
ledge  of  an  intended  military  mutiuy,  he  did  uot  dis- 
close that  mutiny  to  his  commanding  officer;  and,  as 
it  has  been  already  well  observed,  there  can  be  no 
doubt  that  the  charge  is  one  within  the  jurisdiction  of 
the  Court:  it  is  withLi  the  very  terms  of  the  Mutiny 
Act.  The  Court  is  properly  constituted,  and  the 
charge  is  within  the  very  terms  of  the  Mutiuy  Act. 
But  then  it  is  said  that  the  statement  of  the  prose- 
cutor, and  the  evidence,  if  the  evidence  is  believed, 
.goes  beyond  the  charge,  and  establishes  something 


more,  that  it  not  only  embraces  evidence  of  the  charge 
of  concealment,  of  an  intended  mutiny,  but  also  dis- 
closes a  case  shewing  that  Colour  Sergeant  M'Carthy 
|s  liable  to  be  tried  on  a  charge  of  treason  or  treason- 
felony  ;  and  it  is  said  that  this  charge  of  concealing 
an  intended  mutiny  is  so  much  a  portion  of  the  higher 
charge  that  it  cannot  be  separated  from  it,  and  ia 
merged  in  it,  and  that  now  the  Court  Martial  is  realty 
proceeding  to  try  and  give  judgment,  under  colour 
pf  the  lower  offence^  on  a  charge  of  high  treason. 
I  agree  that  if  the  whole  of  that  evidence  is  believed, 
and  is  to  be  acted  upon,  it  establishes  two  things, 
first,  that  M'Carthy  has  involved  himself  in  the 
meshes,  of  a  treasonable  conspiracy,  and  that  he 
may  be  tried  for  treason  or  treason-felony ;  and,  fur- 
thermore, it  discloses  a  military  offence,  namely,  that 
having  been  himself  a  party  to  and  inciting  this  mu- 
tiny, or  being  cognisant  of  it,  he  did  not  disclose  it» 
The  argument  then  has  been  that  the  offence  with 
which  he  ia  charged  has  been  so  merged  and  extin- 
guished in  the  higher  one  of  treason,  that  the  juris- 
diction of  the  inferior  Court  has  been  ousted,  and  that 
jt  is  proceeding  in  excess  of  jurisdiction,  and  that  it  is 
our  province  to  restrain  it.  It  is  for  us  to  consider 
whether  that  argument  is  well  founded.  Upon  thft 
most  calm  and  careful  consideration,  and  with  an 
anxiety  that  this  qnestion  should  be  further  discussed 
if  there  is  any  reasonable  doubt  upon  it,  I  have 
arrived  at  the  conclusion  that  there  was  no  ground 
for  the  motion,  and  that  in  place  of  a  case  of  merger, 
we  have  before  us  two  offences  radically  distinct,  the 
offence  of  high  treason,  triable  by  the  ordinary  tribu- 
nals of  the  country,  and  not  by  Court  Martial,  and 
also  a  military  offence,  properly  triable  by  the  military 
tribunal;  and  I  may  observe,  that  the  concealment  of 
an  intended  mutiny  is  no  offence  against  the  general 
law,  and  no  part  of  the  offence  of  treason,  and  could 
not  be  relied  on  as  an  overt  act  of  treason,  so  that  tjie 
offence  of  treason  stands  independent  of  it,  as  it  of 
the  other.  It  is  true  that  this  is  involved  in  the  con- 
spiracy, and  that  it  was  intended  to  carry  out  the 
other  offence  by  a  mutiny.  Now,  we  can  derive  from 
the  authorities  cited,  and  from  the  Mutiny  Act  itself 
a  great  deal  of  instruction,  for  I  may  refer  uot  unaptly 
to  the  eloquent  preamble  to  that  Act,  a  preamble 
which  is  founded  on  constitutional  principles,  and 
which  states  what  the  Act  is  intended  to  carry  out. 
It  recites  that  "  Whereas  the  raising  or  keeping  a 
standi  ag  army  within  the  United  Kingdom  of  Great 
Britain  and  Ireland  iu  time  of  peace,  unless  it  be  with; 
the  consent  of  Parliament,  is  against  law;  and  whereas 
it  is  adjudged  necessary  by  her  Majesty  and  this  pre- 
sent parliament,  that  a  body  of  forces  should  be  con- 
tinued for  the  safety  of  the  Uuited  Kingdom,  the  de- 
feuce  of  the  possessions  of  her  Majesty's  crown,  and 
the  preservation  of  the  balance  of  power  in  Europe. 

And  whereas  no  man  can  be  forejudged  of  life  or 

limb,  or  subjected  in  time  of  peace  to  any  kind  of 
punishment  within  tin's  realm  by  martial  law, or  in  any 
other  manner  than  by  judgment  of  his  peers,  and  ac- 
cording to  the  known  and  established  laws  of  this 
realm.''  That  is  a  fair  explanation  of  the  general 
constitutional  doctrine,  one  that  I  hope  we  shall  never 
see  trenched  upon.  But  the  preamble  goes  further: 
M  Yet  nevertheless  it  being  requisite,  for  the  retaining 
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•U  the  before  mentioned  forces  in  their  duty,  that  an 
exact  discipline  be  observed,  and  that  soldiers  who 
shall  mutiny  or  stir  np  sedition,  or  shall  desert  her 
Majesty's  service,  or  be  guilty  of  crimes  and  offences 
to  the  prejudice  of  good  order  and  military  discipline, 
be  brought  to  a  more  exemplary  and  speedy  punish- 
ment than  the  usual  forms  of  the  law  will  allow." 
Thus  in  this  Act  is  recited  its  object — that  in  refer- 
ence to  certain  military  offences  you  are  not  to  wait 
tor  the  ordinary  forms  of  law,  but  that  in  order  to 
preserve  military  discipline,  it  is  essential  that  for  the 
military  offences  created  by  the  Act  there  should  be 
a  more  exemplary  and  speedy  punishment     Such  is 
the  explanation  of  the  Mutiny  Act  in  its  own  terms. 
And  in  the  very  case  of  Grant  v.  Sir  Charles  Gould, 
cited  yesterday,  we  find  the  preamble  of  that  statute 
anticipated  by  Lord  Loughborough  in  his  explanation 
of  the  doctrine  on  which  it  ought  to  be  founded.     He 
goes  in  his  judgment  into  the  question  as  to  a  stand- 
ing army  and  says:  "  The  army  being  established  by 
the  authority  of  the  Legislature,  it  is  an  indispensable 
requisite  of  that  establishment  that  there  should  be 
order  and  discipline  kept  upon  it,  and  that  the  per- 
sons who  compose  the  army  for  all  offences  in  their 
military  capacity,  should  be  subject  to  a  trial  by  their 
officers.     That  has  induced  the  absolute  necessity  of 
a  Mntiny  Act  accompanying  the  army.      It  has  hap- 
pened indeed  at  different  periods  of  the  government, 
that  there  has  been  a  strong  opposition  to  the  estab- 
lishment of  the  army.    But  the  army  being  established 
and  voted,  that  led  to  the  establishment  of  a  Mutiny 
Act      A  remarkable  circumstance  happened  fu  the 
reign  of  George  I.  when  there  was  a  division  of  par- 
ties on  the  vote  of  the  army:  the  vote  passed,  and 
the  army  was  established,  but  from  some  political 
incidents  which  had  happened,  the  party  who  opposed 
the  establishment  of  the  army  would  have  thrown  out 
the  mutiny  bill.     Sir  Robert  Walpole  was  at  the  head 
of  that  opposition,  and  then  some  of  their  most  san- 
guine friends  proposed  it  to  them:  they  said  as  there 
was  an  army  established,  and  even  if  the  army  was  to 
be  disbanded,  there  must  be  a  Mutiny  Act  for  the 
safety  of  the  country.     It  is  one  object  of  that  Act  to 
provide  for  the  army;  but  there  is  a  much  greater 
cause  for  the  existence  of  a  Mutiny  Act,  and  that  is, 
h  e  preservation  of  the  peace  and  safety  of  the  king- 
dom :  for  there  is  nothing  so  dangerous  to  the  civil 
establishment  of  a  state  as  a  licentious  and  undiscip- 
lined army:  and  every  country  which  has  a  standing 
army  in  it,  is  guarded  and  protected  by  a  Mutiny 
Act.     An  undisciplined  soldiery  are  apt  to  be  too 
many  for  the  civil  power;  but  under  the  command  of 
officers,   those  officers  are  answerable  to  the  civil 
power,  that  they  are  kept  in  good  order  and  disci- 
pline.   All  history  and  all  experience,  particularly  the 
experience  of  the  present  moment,  give  the  strongest 
testimony  to  this.     The  object  of  the  Mutiny  Act, 
therefore,  is  to  create  a  Court  invested  with  authority 
to  try  those  who  are  a  part  of  the  army,  in  all  their 
different  descriptions  of  officers  and  soldiers;  and  the 
object  of  the  trial  is  limited  to  breaches  of  military 
duty.     Even  by  that  extensive  power  granted  by  the 
Legislature  to  his  Majesty,  to  make  articles  of  war, 
those  articles  are  to  be  for  the  better  government  of 
his  forces,  and  can  extend  no  further  than  they  are 


thought  necessary  to  the  regularity  and  due  discipline 
of  the  army.*"  Since  that  time  the  law  is  altered  in 
this  way,  that  the  military  offences  are  regulated  by 
the  statute  itself,  and  not  by  articles  of  war,  and  in 
the  15th  section  of  the  present  Act  we  have  those 
offences  set  out  I  think  I  have  shewn  that  the  of- 
fence of  high  treason  is  totally  distinct  from  the  of- 
fence with  which  the  prisoner  is  charged, — namely, 
the  knowledge  and  non-disclosure  of  an  intended 
mntiny,  which  mutiny,  if  carried  out,  might,  accord- 
ing to  it«  object,  be  or  not  be  an  overt  act 
of  high  treason.  But  let  us  look  further  and 
see  the  consequences  which  would  flow  from  our 
granting  this  prohibition.  Tuere  are  many  of  the 
offences  defined  by  the  Mutiny  Act,  which  are  already 
high  (reason.  I  will  refer  to  one.  The  offence  under 
the  13th  section  is  defined  by  a  previous  Act  The 
15th  section  provides  that  any  soldier  who  "  shall 
hold  correspondence  with  or  give  advice  or  intelli- 
gence to  any  rebel  or  enemy  of  her  Majesty,  either 
by  letters,  messages,  signs  or  tokens,  in  any  manner 

or  way  whatsoever shall  suffer  death,  or  such 

other  punishment  as  by  a  Court  Martial  shall  be 
awarded.'9     My  brother  O'Brien  has  already  stated 
that  that,  in  its  very  terms,  may  be  an  overt  act   of 
high  treason.     But  independent  of  the  nature  of  the 
prosecution,  what  is  the  offence  by  statnte.     In  Ba- 
con's Abridgraeut,  Treason  (FL),  wc  find  it  stated — 
4  And  from  the  2  &  3  Aune,  c.  20,  s.  34,  by  which 
it  is  enacted  *  that  if  any  officer  or  soldier  in    her 
Majesty's  army  shall  give  advice  or  intelligence  to 
any  enemies  of  her  Majesty,  either  by  letters,  signs, 
or  tokens,  or  in  any  way  whatsoever,  such  person 
shall  be  adjudged  guilty  of  high  treason/  it  was  infer- 
red that  if  the  giving  of  such  intelligence  had  before 
been  an  overt  act  in  every  subject  of  adhering  to  the 
King's  enemies,  it  was  unnecessary  to  enact,  by  a  new 
statute,  that  the  doing  thereof  should  be  high  treason 
in  an  officer  or  soldier.      But  the  judges  of  the  Court 
of  King's  Bench  were  clearly  of  opinion  that  the  send- 
iug  of  such  letters  is  au  overt  act  of  adhering  to  the 
Kiug's  enemies.*'     There  you  have  the  two  things 
one  embracing  the  whole  community,  bat  there  is  the 
other  offence  of  a  soldier  only,  and  if  he  gives  intelli- 
gence to  the  enemy  he  is  guilty  of  a  military  offence. 
I  could  specify  many  other  cases,  but  there  is  one 
peculiarly  remarkable.    Exciting  a  mutiny  is  one  of 
the  offenses  mentioned  m  the   15th  section  of  the 
Mutiny  Act.     There  is  a  statnte  on  that  already, 
makiug  it  an  offence  pnnishable  by  death,  namely  the 
stat.  37  G.  3,  c  40  (Ir.)  s.  1,  analogous  to  staL  37 
G.  3,  c.  70  (Eng.)  s.  1 ;  and  it  has  c  nly  been  altered 
as  to  the  penalty  by  the  stat.   1  Vict,  c   91,  the 
"  Act  to  abolish  the  Punishment  of  Death  in  certain 
Cases."     It  is  still  an  offence,  if  committed  by  any 
one,  but  the  punishment  is  reduced  to  penal  servitude 
for  life.     Again,  I  would  ask  in  this  case  is  the  of- 
fence specified  in  s.  15  of  the  Mutiny  Act  merged  ir 
the  felony  created  by  the  stat.  37  G.  3?     As  my 
Lord  Chief  Justice  has  pointed  ont,  it  would  be  an 
absurdity  to  say  so.     Again,  It  rae  tefer  further  to 
this  15th  section.     \\y  it  if  any  soldier  "  shall  strike 
or  shall  nse  or  offer  any  violence  against  his  SD)x*rior 
officer,  being  in   the  execution   of  his  ofthe,"  he   h 
guilty  of  a  military  offence  for  which  he  may  be  con- 
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demned  to  death,  with  a  discretion  in  the  Court  Mar- 
tial to  award  any  lesser  punishment.      Bat  there  is 
also  a  felony  of  offering  violence  of  a  particular  kind. 
Suppose,  now,  a  soldier  stabs  an  officer,  but  does  not 
kill  him,  he  is  guilty  of  felony,  and  may  be  tried  for 
it,  and  sentenced  to  penal  servitude.    But  because  of 
that  is  it  to  be  said  that  the  military  offence  of  offer- 
ing violence  to  a  superior  officer  is  merged?    I  might 
go  on  enumerating  instances  of  this  kind,  where  the 
facts  establish  a  military  offence,  and  also  disclose  an 
offence  by  the  civil  law,  but  do  not  interfere  with  the 
jurisdiction  of  the  Court  Martial  to  deal  with  the 
military  offence.  I  may  put  this  case.     It  is  said  that 
there  is  a  merger.    A  merger,  as  I  understand  it, 
exists  only  where,  there  having  been  an  offence  by 
common  law,  some  alteration  has  taken  place  by  rea- 
son of  a  statute  changing  its  character;  in  a  degree  it 
ia  then  merged.    There  b  then  but  one  offence,  and 
it  would  be  absurd  to  allow  a  person  before  the  one 
tribunal  to  be  tried  for  two  offences.     But  how  is  this 
to  be  worked  out?     It  devolves  on  the  Court  to  di- 
rect an  acquittal.    I  may  refer  to  Isaac's  case  (2 
East  P.  C.  1081).    There  was  an  offence  of  burning 
one's  own  house,  which  was  a  misdemeanour — the 
burning  another's  house  was  felony.   It  appeared  that 
the  prisoner  had  burned  hia  own  bouse,  and  in  doing 
so  had  set  fire  to  another.    He  was  indicted  for  burn- 
ing his  own,  and  the  Court  directed  an  acquittal, 
because  if  the  man  was  guilty  at  all,  as  he  set  fire  to 
bis  own  house,  the  fact,  if  criminal  at  all,  was  felony 
under  the  statute,  and  so  the  Court  held  that  there 
was  but  one  offence,  and  he  was  directed  to  be  ac- 
quitted of  the  lesser  charge  in  order  that  he  might  be 
tried  for  the  felony.     After  that  it  is  absurd  to  say 
that  there  is  a  merger  here.      I  may  put  it  thus — 
Suppose  this  prisoner  had  been  in  the  first  instance 
in  the  hands  of  the  civil  tribunal — suppose  he  had 
been  tried  for  treason-felony,  and  acquitted  perhaps 
on  the  ground  that  the  jury  did  not  think  that  he 
harboured  the  treasonable  design  imputed — we  can 
understand  that  might  be.     Would  that  prevent  his 
being  tried  on  the  military  charge?     By  no  means — 
the  one  is  treason;  the  other  is  what  has  been  called 
misprision  of  a  military  mutiny,  the  knowledge  of  an 
intended  mutiny  which  could  not  be  used  as  an  overt 
act  of  treason,  which  is  a  charge  that  knowing  of  an 
intended  mutiny  which  might  never  take  place,  he 
concealed  it.     If  he  had  been  acquitted  of  treason  he 
could  be  tried  lor  that.     Again,  my  brother  O'Brien 
has  pointed  out  that  the  objection  is  one  rather  to  be 
brought  before  the  Court  at  the  end,  that  is,  that  in 
the  case  to  be  made  for  the  prisoner,  it  may  be  urged 
on  the  Court  that  it  is  not  fair  that  they  should  be 
really  trying  them  for  treason,  and  loading  the  case 
with  evidence  which  does  not  go  to  the  charge.     But 
that  is  not  ground  for  prohibition,  but  ground  for 
calling  on  the  Court  trying  him,  if  at  all,  to  acquit 
him,  and  remit  him  to  the  civil  tribunal  for  the  other 
offence.    Again,  is  it  not  quite  consistent  with  this 
that  the  military  Court  might  disbelieve  the  evidence 
of  treason,  and  entertain  no  doubt  whatever  that  there 
was  an  intended  military  mutiny  which  he  knew,  and 
of  which  be  did  not  inform  his  snperiors?     I  allude 
to  this  as  shewing  that  the  two  things  in  a  legal  view 
stand  entirely  disconnected,  and  that  one  cannot  merge 


in  the  other.  There  are  two  distinct  offences,  a  civil 
one  and  a  military  one,  of  which  we  know  nothing, 
and  which  may  be  tried  by  the  military  tribunal. 
There  may  be  hardships,  and  it  may  be  perhaps  urged 
that  this  man's  true  offence  was  that  he  was  a  pri- 
mary mover  in  the  mutiny;  but  those  are  matters  to 
address  to  the  tribunal  before  which  he  is,  and  which 
I  have  no  doubt  will  exercise  its  great  powers  consci  - 
entiously.  If  I  thought  there  was  any  doubt,  I  should 
consider  it  my  duty  to  hold  that  a  conditional  order 
should  be  granted ;  bat,  being  of  opinion  that  there  is  no 
doubt,  I  think  we  should  only  be  doing  mischief  both  to 
the  prisoner  and  the  public  in  granting  a  conditional  or- 
der which  should  afterwards  be  discharged.  I  am  freed 
from  all  anxiety  by  this  consideration,  that  if  there  is 
error  in  any  sentence  which  may  be  pronounced  by  this 
military  tribunal,  it  is  open  to  the  prisoner  to  come  here 
for  a  prohibition,  because  there  can  be  no  doubt  that 
if  error  takes  place,  or  if  there  is  excess  of  jurisdiction 
in  any  part  of  the  proceedings  even  after  sentence,  it 
is  not  too  late  to  come  here  for  a  prohibition.  There 
is  also  this  consolation,  that  the  injury  to  the  prisoner 
is  more  imaginary  than  real  We  have  every  confi- 
dence in  the  military  tribunal,  and  also  in  this,  that 
all  that  occurs  is  laid  before  a  supervising  tribunal 
presided  over  by  a  great  lawyer  in  whom  1  for  one 
have  great  confidence,  from  private  as  well  as  from 
public  grounds. 


Court  of  appeal  in  Cfjamerg 

Reported  by  Olirer  J.  Burke,  Esq.,  Barriitar-ftt-Law. 

Nesbitt's  Estate. — June  5  $  6. 

Hkmbt  Kesbitt  and  others,  owners;  Thomas  Cho- 
ker, PETITIONER. 

Will  before  the  Wills  Act  of  1837— Construction  of 
— Expression  M  dying  without  issue." 

Testator  by  codicil  dated  1 821  to  his  will  dated  1 812, 
devised  certain  lands  of  which  he  was  seised  in  fee 
to  A.  C.  (a  woman  by  whom  he  had  the  hereafter 
mentioned  five  illegitimate  children)  "and  to  her 
five  children,  A.9  8.,  Al^  J.  and  M.,  share  and 
share  alike  during  their  lives,  or  the  life  of  the  sur- 
vivor or  longest  lives  of  them  the  said  A.,  &,  Ah, 
J.  and  M.;  and  if  it  happen  that  any  of  the  said 
person  should  die  unmarried  and  without  any  law- 
ful issue,  it  is  my  will  thai  the  portion  of  such  per- 
son should  go  to  and  amongst  the  survivor  of  them. 
And  it  is  my  will  that  the  said  A.  D.  and  her  said 
children  should  have,  hold,  and  enjoy  the  said  lands 
and  premises  as  before  mentioned  for  the  natural 
life  or  lives  of  them,  or  the  survivor  or  longest 
liver  of  them?  Held,  affirming  the  order  of  Judge 
Dobbs,  that  the  said  A.  D.  and  her  said  five  chil- 
dren took  merely  a  life  estate  with  cross  remainders) 
among  them,  and  not  an  estate  tail. 

This  case  came  before  the  Court  on  petition  of  appeal 


sso 
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akeu  by  Thomas  Ctoker  from   ah  order  of  Judge 
Dobbs,  made  oh  the  15th  March,  1866.      the  peti- 
tion of  appeal  stated  that  Matthew  NesBitt,  of  Derrj- 
earn,  in  the  County  of  Leitrhh,  being  seised  In  fee- 
simple  bf  several  denominations  of  Uhd,  (Jailed  the 
Derrycara  Estate,  in  the  County  of  Leltrim,  Inctaditig 
the  lands  of  Clonboynagh,  situate  in  the  pariah  and 
barony  of  Mohill  in  said  bounty,  duly  made  add 
published  his  last  will  and  testament  in  Writing,  dated 
the  14th  October,  1812,  and  after  thereby  directing 
his  debts  anil  legacies,  and  the  interest  thereof,  to  be 
paid  by  instalments  out  of  the  rents  of  hfs  real  es- 
tates As  therein  mentioned,  he  vested  all  his  real  | 
estates,  including  Ctonboynajgh,  lb  Matthew  Kane 'and 
William  Pennerather,  and  their  heirs,  as  trashes  f6r 
the  purpose  ito  his  said  .will  mentioned.      He  be- 
queathed to  his  Wife  an  annuity  of  £200  a  year  dur- 
ing her  natttral  life,  With  liberty  to  her  to. enter  upon 
Any  of  hfo  lands  except  Clonboynagh,  Bhotrtd  her  ah- 
nnity  be  in  arrear  twenty-one  days,  to  distrain  for 
same.    He  bequeathed  to  his  only  son,  Francis  Nes- 
bitt, all  his  property  of  every  kfnd,  Subject  to  the 
bequests,  legacies*  debts,  jointures,  and  annuities  in 
his  will  mentioned  for  the  term,  offals  natural  life,  and 
then  to  bis  heirs  mate  laVrfnUy'  begotten,  and  in  case 
of  failure  6f  male  issue  in  the  said  Francis  Nesblfct, 
with  remainder  as  to  his  real  estates,  to  Iris  daughter, 
Elisabeth  Nesbitt,  in  tail  male;  and  in  case  of  her 
death  without  issue  male*  the  said  properties  and  real 
estates  to  be  equally  divided  between  his  other  chil- 
dren ;  and  after  certain  bequests  to  his  daughter,  he 
bequeathed  to  Anne  Doyle,  daughter  to  James  Doyle, 
of  Drumard,  miller,  the  sum  of  £100,  and  also  an 
annuity  of  £30  during  her  ltflp,  the  same  to  be  a 
charge  on  his  real  estate,  and  with  right  to  enter  and 
distrain  for  said  legacy  of  £100  and  her  annuity  as  in 
his  will  mentioned.      Said  Matthew  Nesbitt   after- 
wards, on  the  3rd  of  November,  1821,  added  a  codi- 
cil to  his  will  daly  executed  and  attested  to  pass  real 
estate  by  devise,  in  the  words  and  figures  following: — 
"  I  make  this  codicil  to  my  will.      I  leave  and  be- 
queath to  the  within  mentioned  Anne  Doyle,  in  lieu 
and  instead*  of  the  within-mentioned  legacies,  All 
That  and  Those  the  entire  of  the  lands  of  Clonboy- 
nagh within  mentioned,  containing  one  hundred  and 
fourteen  acres,  With  the  bogs,  loughs,  and  appur- 
tenances thereunto  belonging,  and  to  her  five  ehHdren, 
Anne,  Susan,  Alexander,  John,  and  Matthew  (who 
are  to  oe  called  by  the  surname  of  Doyle),  share  and 
share  alike  during  their  lives,  or  the  lire  bf  the  sur- 
vivor" or  longest  liver  of  them,  the  said  Anue,  Susan, 
Alexander,  John,  and  Matthew.     And  if  it  should 
happen  that  any  of  said  persons  should  die  unmarried, 
and  without  any  lawful  Issue,  it  %  my  will  that  the 
portion  of  sUefc  person  should  go  to  and  amongst  the 
Survivor  of  Mem.     And  it  is  rty  wfil  that  the  said 
Anne  and  her  said  children  Bhould  have,  hold/  and 
enjoy  the  said  tends  and  premises  as  before-raenti&ned, 
for  the  natural  lire  or  lives  of  them,  or  the  survivor  or 
longest  liver  of  them,  this  bequest  being  intended  as  a 
provision  for  them,  subject  only  to  the  annuity  of 
sixty  pounds  a  year  secdred  to  my  brother,  John 
Nesbitt,  during  his  fife,  and  after  his  death  to  hold 
said  lands  as  before*  mentioned,  free  from  all  rents, 
incumbrances,  debts,  or  demands,  quit  or  crown  rent 


ohty  excepted.'*  Said  Matthew  Nesbiit  diet!  shortly 
after  making  the  codicil  j  and  uu  the  3rd  day  of  $£ar. 
1823,  administration  of  his  goods  and  chattels,  with 
liis  Will  and  codicil  annexed*  was  granted  to  his  son, 
Francis,  by  the  Prerogative  Court.  After  the  testa- 
tdr's  death,  Anne  Doyle  married  one  Henry  "Nesbitt, 
Anne  Nesbitt  married  one  George  Nesbitt,  Matthew 
Nesbitt  Also  married,  Susan  Nesbitt  married  Michael 
M'Dermott,  John  Nesbitt  married,  and  Alexander  Nes- 
bitt died  unmarried  and  without  issue.  On  the  35th 
March,  1 837,  said  Francis  Nesbitt  executed  a  mortgage 
Of  his  estate  to  one  Maxwell  Hamilton,  in  which  mort- 
gage Was  included  the  lands  of  Clonboynagh.  On  the 
25th  March,  1850,  Maxwell  Hamilton  presented  his 
petition  to  the  Commissioners  for  Sale  of  Incumbered 
Estates  in  Ireland,  in  the  matter  of  the  estate  of 
Francis  Nesbitt,  owner;  Maxwell  Hamilton,  peti- 
tioner, for  the  sate  of  the  lands  contained  in  his 
mortgage;  and  having  obtained  an  order  for  sale,  the 
owners  in  this  inatter,  on  the  £?th  June,  1850,  served 
notfce  bf  an  application  to  the  Commissioners  to  dis- 
charge the  order  for  sale  so  far  as  it  related  to  Cl6h- 
boynagh ;  and  the  motion  having  been  heard  by  the 
Commissioners,  they,  on  the  6th  July,  1850,  made  an 
order  in  the  words  and  figures  following: — •*  And  it 
appearing  to  the  Commissioners  that  the  said  testa- 
tor, Matthew  Nesbitt,  In  and  by  a  codicil  of  Ms  will, 
directed  his  debts  and  legacies  should  be  paid  ontof 
oertain  lands  ether  than  the  said  lands  of  Cloonborray, 
and  that'  the  incumbrance  hi  respect  of  which  the  pe- 
tition in  this  matter  is  presented  was  created  by 
"Francis  Nesbitt,  the  devisee  of  the  said  Matthew  Nes- 
bftt.  It  is  ordered  by  the  Commissioners  that  the 
Bah!  fafcds  of  Cloonbonny,  otherwise  Cloonbbynagh, 
he  struck  out  of  the  absolute  order,  and  that  the  said 
order  be  discharged  so  for  as  the  same  directs  a  sale 
of  said  lands.  It  Is  further  ordered  that  the  said  pe- 
titioner do  pay  to  the  said  applicants  their  costs  of 
this  motion,  and  that  the  said  petitioner  do  have  such 
costs  so  paid,  together  with  his  costs  of  this  motion 
as  costs  in  this  matter.'9  The  owners  in  this  matter 
executed  a  disentailing  deed  dated  the  9th  June, 
1855,  which  Was  duly  enrolled  in  Chancery  On  the 
18th  August,  1855,  whereby  the  lands  of  Clonboy- 
nagh Were  conveyed  to  the  use  of  the  said  Anne  Nes- 
bitt, Susan  Nesbitt,  John  Nesbitt,  Matthew  Nesbitt, 
and  Alexander  Nesbitt,  their  heirs  and  assigns,  for 
ever,  discharged  of  all  estates,  tall  and  remainders 
over.  By  indenture  of  mortgage  dated  the  28th  day 
of  July,  1856,  the  owners  in  this  matter  conveyed  the 
lands  of  Clonboynagh  to  petitioner  in  fee-simple,  sub- 
ject to  redemption*  on  payment  of  the  sum  of  £640 
12s.  6d.  and  interest  as  therein  mentioned.  On  the 
20th  May,  1 863,  petitioner  presented  his  petition  in 
this  matter  to  the  Landed  Estates  Court  for  the  sale 
of  said  lands,  and  on  the  29th  July,  1863,  Judge 
Dobbs  made  an  absolute  order  for  sale  of  said  fends. 
Said  Francis  Nesbitt  died  some  years  ago  leatfng 
Francis  H.  W.  Nesbitt,  his  only  son  and  herNaVhrw, 
him  surviving.  On  the  22nd  January,  1866,  a  -no- 
tice of  an  application  to  Judge  Dobbs,  on  feehalf 
of  Francis  H.  W.  Nesbitt,  was  served  on  the  peti- 
tioner to  vary  the  order  for  sale  in  this  matter,  bear- 
ing date  the  29th  July,  1863,  so  far  as  it  directs  a 
sale  of  the  fee  of  the  lands  of  Clonboynagh,  and  to 
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amend  same  by  limiting  a  sale  of  the  lands  to  the  sale 
of  the  life  estates  therein  of  Susan  M%Dermott,  Anne 
Nesbitt,  John  Nesbitt,  and  Matthew  Nesbitt,  or  other 
thfe  survivors  of  the  five  children  of  Anne  Doyle,  the 
devisee  named  in  the  will  and  codicU  of'  Matthew 
Nesbitt,  deceased,  and  the  lives  and  life  of  the 
survivors  and  longest  liver  of  them.  This  mo- 
tion was  beard  before  Judge  Dobbs  on  the  31st 
of  January  and  1st  of  February  last,  and  on  the 
15th  day  of  March  last  he  made  the  following  or- 
der:— uIt  is  ordered  by  the  Court  that  the  estate 
of  Doyle  family  be  declared  limited  to  a  life  estate 
only  with  cross  remainders  among  them.  And  it 
is  farther  ordered  that  Captain  Neslitt  be  declared 
entitled  to  his  costs  of  this  motion  against  the  estate 
in'  this  matter,  and  that  the  petitioner  do  have  his 
costs  in  this  matter."  Petitioner  submitted  that  the 
order  of  Judge  Dobbs  of  the  15  th  day  of  March  last 
was  erroneous  and  ought  to  be  reversed,  and  that  the 
application  of  Francis  H.  W.  Nesbitt  to  vary  the 
order  for  sale  in  this  matter  ought  tb  have  been  re- 
fused, with  costs. 

To  the  above  petition  of  appeal  the  respondents 
replied,  and  no  controversy  being  raised  as  to  the  facts, 
submitted,  that  the  decision  of  the  Court  below  ought 
to  be  affirmed* 

Lawless,  Q.G.,  and  John  MacMqhon  were  fbf  the 
appellants. — The  order  of  the  Cotirt  below  was  erro- 
neous, and  ought  to 'be  reversed',  because  under  the 
codicil  of  the  will  of  Matthew  Nesbitt,  Anne  Doyle, 
together  with  her  five  children,  took  the  lands  of 
Clonboydagb  as  tenants  in  common  for  life,  the  words 
of  the  codicil  being — "I  leave  Anne  Doyle. ..... the 

entire  of  the  lands  of  Clonboynagh and  to  her 

five  children  [naming  them]  share  and  share  alike 
daring  their  lives,  or  the  life  of  the  survivor  of  them,91 
her  said  children.     Clearly,  this  constituted  them,  the 
fire  children,  as  tenants  in  common  for  life,  with  cross- 
remainders  between  them  for  life;  and  under  the  limi- 
tation in  the  codicil,  uif  it  should  happen  that  any  of 
said  persons  should  die  unmarried  and  without  lawful 
issue,  it  is  my  will  that  the  portions  of  such  persons 
should  go  to  and  amongst  the  survivor  of  them,"  the 
children  took  estate  tail  in  the  lands,  and  further,  too, 
the  limitation  of  the  lands  to  the  trustees  was  to  them 
in  fee  by  the  terms  of  the  will  itself,  and  therefore  the 
portion  thereof,  that  is,  the  portion  of  the  fee,  or  the 
proportion  thereof  of  each  of  the  children  was  to  them 
in  ultimate  remainder  in  fee.      The  contention  here, 
then,  is,  whether  this  is  an  estate  tail  or  not.    If  the 
estate  in  the  lands  was  an  estate  tail,  that  entail 
was  barred  by  the  disentailing  deed  of  9th  of  Jnne, 
1866,  executed  by  the  said  Anne,  Susan,  John,  Mat- 
thew and  Alexander,  and  they  then  having  so  cnt  off 
the  entail  mortgaged  to  us.      This  win  and  codicil 
were  both  made  before  the  Wilis  Act  of  1837,  and 
the  unbroken  current  of  decisions  in '  those  times  was 
that  such  an  expression  as  u dying  without  issue9'  im- 
ported an  indefinite  failure  of  Issue,  or  in  other  words 
an  estate  tail.    It  is  a  well-established  rule  of-  law 
that  the  restriction  of  Words  to  a  failure  of  issue  at 
the  death  of  a  devisee '  of  real  estate  can  only  be  ef- 
fected by  showing  either  that  such  was  clearly  the 
testator's  intention,  in  other  words,  that  the  cutting 
down  of  an -estate  tail  to  a  life  estate*  which  it  is 


sought  here  to  do,  can  only  be  effected  by  ahjewipg 
that  the  testator  clearly  meant  to  cut  same  down.— - 
Roe  v.  Jeffreys (7T.R.  589);  ITdddelsleyv.  Adams  (22 
Beav.  266);  Roddy  V.  Fitzgerald  (6  H.  L.  Cases, 
823 )'  fto  doubt',  here  there  is  a  limitation  for  a  life 
estate,  but  there  is  a  subsequent  limitation,  and  that  en- 
larges the  life  estate  into  an  estate  t'aiL  The  interpreta- 
tion sought  for  on  the  other  side  is  quite  untenable.— 
Lee's  case  (1  teon.  285);  Dainlryv.  t>aintry  (6T.  R. 
307);  vid.  rule  laid  down  in  2  Jarraan  on  Wills, 
char),  xli.,  that  the  established  legal  interpretation  of 
the  expressions  "  *  if  he  die  without  issue,'  or  *  if  ho 
die  before  he  has  any  issue,9  or  *  for  want,'  or  *  in  de- 
fault of  issue,' unexplained  by  the  context .are 

construed  to  import  a  general  indefinite  failure  of  is- 
sue," when  such  will  is  made  before  the  Wills  Act  of 
1JB37—  Vanderplank  v.  King  (3  Hare,  1). 

Brewster,  Q.O.,  Walsh,  Q.O.,  and  Samuel  Walker, 
for  the  respondent,  submitted  that  the  construction 
pnt  upon  this  will  by  Judge  Dobbs  was  the  only  one 
that  the  terms  of  the  will  conld  bear,  am}  not  a  single 
authority  cited  on  the  other  side  was  in  point.  The 
question  for  the  Court  to  consider  was — now  mnch  of 
his  estates  here  did  the  testator  mean  to  dispose  of. 
We  submit  that'  the  testator1  meant  merely  to  carve 
out  of  the  fee  wbatj  wonld  provide  for  the  woman 
doyle,  and  iot  her  five  children,  and  that  what  was 
so  carved  out  shonljd  only  continue  daring  the  Hie  of 
the  longest  liver  of  the  six,  and  if  even  a  testator  con* 
vejfed  his  meaning  with  precision  it  was  the  testator 
here.— Jones  v.  Randall  (1  Jacob  &  Walk.  100).  In 
many  cases  the  word  "  issne  "  is  construed  to  mean 
children,  in  fact  the  construction  entirely  depends  upon 
the  context. — Doe  d.  v.  Frost  (1  Barn.  &  Cress. 
638).  The  limitation  in'  this  will  of  Mr.  Matthew 
Nesbitt  to  the  survivor  -  is  merely  a  limitation  to  the 
survivor  for  life.  The  mortgage,  then,  of  the  28th 
c(f  July,  1856,  on  foot  of  which  it  is  sought  to  have  a 
sale  of  the  "  fee  "  of  the  lands  of  Clonooynagh  is  not  a 
charge  on  the  inheritance.  The  very  words  of  the 
will  impart  a  life  estate  verbatim. 

The  Lord  Chancellor. — I  think  that  Judge  Dobbs 
has  taken  the  correct  view  of  this  case.  In  order  to 
understand  the  case,  it  is  absolutely  necessary  to  go' 
through  every  word  of  the  will  and  codicil.  Here  a 
testator  made  a  will  devising  to  trustees  certain  lands 
in  trust  to  pay  this  lady  with  whom  he  lived  an  an- 
nuity of  £200  a  year  for  her  life.  In  the  codicil  the 
testator  did  not  interpose  trustees  at  all,  and  he  be- 
queathed to  this  lady,  the  mother  of  his  five  children, 
and  to  those  Hve  children  (who  were  to  be  called  after 
the  mother  by  the  surname  of  Doyle,  though  now  called 
Nesbitt  after  their  father)  those  lands,  share  and  share 
alike,  '•  during  their  lives  or  the  life  of  the  survivor  or 
longest  liver  of  them,  the  said  Anne,  Susan,  Alex- 
ander, John  and  Matthew.  And  if  it  should  happen 
that  any  of  said  persons  should  die  unmarried  and 
without  lawful  issue,  it  is  my  will  that  the  portion  ojf 
such  person  should  go  to  and  amongst  the  survivor 
of  them.*'  Now,  can  any  words  be  plainer  than 
those?  the  portion  of  the  child  thai  died  was  clearly 
only  a  portion  to  which  he  was  en^itledTor  life.  But 
all  doubt,  if  any  could  exist  is  dissipated  by  the  ex- 
pression in  the  very  next  sentence-i-"  It  U  my  win 
that  the  said  Anne  tfoyle  and  her'  children  should 
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hold  and  enjoy  the  said  lands  for  the  life  or  lives  of 
them,  or  the  survivor  of  them."  I  am  of  opinion, 
therefore,  that  the/  took  as  tenants  in  common  for  j 
life  only,  and  that  the  survivor  of  them  merely  takes 
as  tenant  for  life,  and  not  an  estate  in  tail.  In  the 
first  devise  there  is  not  anything  that  creates  an  es- 
tate tail.  The  case  of  Taaffe  v.  Conmee  (10  H.  L. 
C.  84)  has  been  relied  upon  by  the  appellants.  That 
case,  however,  is  distinguishable  from  that  now  nnder 
consideration,  inasmuch  as  therewere  no  cross-re- 
mainders there.  The  Lord  Justice  of  Appeal  is  of 
the  same  opinion.  Affirm  the  decision  of  the  Court 
below. 

The  Lord  Justice  of  Appeal  entirely  concurred  in 
what  had  fallen  from  the  Lord  Chancellor.  In  all  the 
cases  cited  by  the  appellants  the  expression  "  dying 
without  issue "  was  not  qualified  by  the  expression 
"survivor,"  which  was  to  be  found  in  this  will. 
"  Dying  without  issue  "  here  clearly  had  reference  to 
dying  without  issue  at  the  death,  and  not  to  an  inde- 
finite failure  of  issue,  for  the  direction  in  the  will  is  if 
any  of  bis  children  should  die  without  issue,  then  the 
portion  or  proportion  of  that  person  should  go  to  the 
survivor.  This  clearly  fixes  the  time  of  failure  of 
issue  to  the  death  of  any  of  his  children. 

Order  affirmed* 

Solicitor  for  the  appellants— Thomas  Croker,  87  Lower 
Dominick-ttreet,  Dublin. 

Solicitor  for  the  respondents — William  Lawder,  29  North 
Great  George's-street,  Dublin. 


Shortt'b  Estate. — June  7  £  8. 

Lease — Cestui  que  trust — Statute  of  Limitations, 
sees*  2  and  25. 

J.  8.  in  pursuance  of  a  covenant  contained  in  his 
marriage  settlement,  by  his  will  made  just  previous 
to  his  death  in  1826,  devised  all  his  interest  in  the 
lands  ofS.  of  which  lands  lie  was  seised  of  one 
undivided  one  seventh,  to  trustees,  to  pay  his  widow 
two  annuities  of  £100  and  £40  a  year  for  her 
life,  and  subject  thereto  to  permit  W.  T.  S.  to  re- 
ceive  the  rents,  $c*  during  his  life,  with  remainder 
to  his  heirs  for  ever,  first  paying  the  head  rents  and 
the  aforesaid  annuities*  Afterwards  said  W.  T.  S. 
(and  not  said  trustees)  in  1839  made  a  lease  to 
certain  tenants  then  in  possession  of  42  acres  of 
said  lands  at  a  nominal  rent  of  £9  a  year.  On 
a  sale  being  ordered  by  the  Landed  Estates  Court 
of  said  lands,  said  tenants  were  stated  to  be  merely 
tenants  from  year  to  year:  to  this  statement  said 
tenants  objected,  and  insisted  that  the  lands  should 
be  sold  subject  to  said  lease,  and  relied  upon  the 
Statute  of  Limitations,  sec.  25.  Said  objection 
hating  been  argued,  the  judge  of  the  Landed  Estates 
Court  allowed  said  objection,  and  ordered  the  lands 
to  be  sold  subject  to  said  lease.     Held,  reverting 


said  order,  that  the  lands  should  be  sold  discltarged 
from  said  lease. 

This  case  came  before  the  Court  on  appeal  taken 
by  the  petitioner,  Jane  Shortt,  of  Nenagh,  in 
the  county  of  Tipperary,  widow*  The  petition  of 
appeal  stated,  that  by  articles  of  agreement  made 
prior  to  petitioner's  marriage,  the  13th  day  of  April, 
1805,  between  John  Shortt,  of  Liskeen,  in  the  county 
of  Tipperary,  petitioner's  late  husband,  of  the  one 
part,  and  Thomas  Fowles,  petitioner's  father,  and 
petitioner  by  her  then  name  of  Jane  Fowles,  of  the 
other  part,  in  consideration  of  petitioner's  fortune  of 
£500,  and  for  the  other  considerations  therein,  the 
said  John  Shortt  covenanted  with  the  said  Thomas 
Fowles  and  petitioner  to  settle  a  jointure  on  petitioner 
of  £100  a-year  in  case  she  should  survive  her  then 
intended  husband  the  said  John  Shortt,  to  be  issuing 
and  payable  out  of  the  said  John  Shortt's  proportion, 
(which  was  one  seventh)  of  the  lands  of  Summerhill, 
in  the  county  of  Tipperary,  and  the  said  lauds  of  Lis- 
keen, to  be  paid  to  petitioner  by  two  equal  half-yearly 
payments  as  therein,  with  power  of  distress,  and  said 
articles  also  contained  a  covenant  by  the  said  John 
Sbortt  for  further  assurance,  which  articles  were  duly 
registered  in  the  Office  for  Registering  Deeds  in  Ire- 
land upon  the  9th  day  of  May,  1805.  That  in 
pursuance  of  the  said  covenants  the  said  John  Shortt, 
by  his  last  will  duly  executed,  and  bearing  date  the 
3rd  day  of  February,  1826,  left  and  bequeathed  to 
the  three  trustees  therein  named  the  lands  of  Kilkeary 
and  Ballinamnrra,  and  the  said  lands  of  Summerhill 
and  Liskeen,  and  all  his  interest  therein  upon  trust, 
first,  to  pay  the  head-rents;  secondly,  to  pay  peti- 
tioner an  annuity  of  £100  a-year  out  of  all  the  said 
lands,  or  out  of  any,  or  either,  or  any  part  thereof 
with  power  to  petitioner  and  her  assigns  to  enter  and 
distrain  said  lands  in  case  of  the  non-payment  of  any 
gale  of  said  annuity;  and  subject  thereto  upon  further 
trust  to  pay  a  life  annuity  of  £40  a-year  to  petitioner's 
mother,  and  after  her  death  to  petitioner  daring  her 
life,  with  similar  powers  of  distress  in  case  of  the  non- 
payment thereof;  and  subject  thereto  upon  trust,  to 
permit  and  suffer  the  testator's  nephew,  William 
Thomas  Shortt,  to  receive  the  rents,  issues,  and  profits 
of  said  lands  of  Summerhill,  Kilkeary,  and  Ballina- 
murra,  during  his  life,  and  then  to  his  heirs  for  ever, 
first  paying  the  head-rents  and  said  annuities  as  be- 
fore mentioned.  That  petitioner's  said  husband  de- 
parted this  life  in  the  year  1 826,  whereupon  petitioner 
became  entitled  to  said  annuity  of  £100,  and  peti- 
tioner's said  mother  also  departed  this  life  many  years 
ago ;  and  thereupon  also  petitioner  became  under  amid 
will  entitled  to  said  annuity  of  £40.  That  petitioner's 
said  husband,  both  at  the  time  of  making  the  said 
articles  of  13th  April,  1805,  and  also  at  the  time  of 
making  his  said  will  in  1826,  and  at  his  death,  was 
seised  of  the  said  one  undivided  seventh  part  of  said 
lands;  and  petitioner  now  submitted  that  nnder  the 
said  articles  and  said  will  the  said  two  annuities  be- 
came well  charged  npon  said  one-seventh  portion  of 
said  lands.  That  subsequent  to  1826  and  before  the 
year  1849,  one  John  Shortt  became  seised  and  pos- 
sessed of  five-sevenths  of  said  lands,  including  the 
one-seventh  upon  which  petitioner's  said  two  an* 
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unities  were  charged,  and  a  considerable  arrear  of 
said  two  annuities  accrued  due;  and  petitioner  accord- 
ingly, on  the  2nd  of  January,  1849,  exhibited  her 
bill  in  the  Court  of  Chancery  against  the  said  John 
Shortt  and  others,  and  thereby  prayed  that  the  said 
two  annuities  of  £100  and  £40  might  be  declared 
well  charged  on  said  one-seventh  of  said  lands,  and 
that  an  account  of  what  was  dne  to  petitioner  might 
be  taken,  and  said  defendants  ordered  to  pay  same, 
and  that  a  receiver  might  be  appointed;  and  said  bill 
was  duly  taken  as  confessed  against  the  said  John 
Shortt  That  by  an  order  made  in  said  cause,  and 
bearing  date  the  20th  day  of  July,  1849,  the  said 
John  Shortt  was  ordered  to  make  certain  payments 
to  petitioner  on  account  of  her  said  arrears,  but  which 
the  said  John  Shortt  did  not  pay.  That  said  John 
Short  applied  to  petitioner  to  come  to  some  arrange- 
ment with  him  on  account  of  said  arrears ;  and  there- 
upon petitioner  agreed  to  accept  the  sum  of  £70  for 
said  arrears.  That  accordingly  by  an  indenture  of 
the  7  th  of  December,  1849,  and  made  between  the 
Mid  John  Shortt  of  the  one  part,  and  petitioner  of 
.the  other  part,  it  was  witnessed,  that  in  consideration 
of  said  agreement,  and  of  the  forbearance  of  peti- 
tioner, and  also  to  secure  to  her  the  payment  of 
the  said  sum  of  £147,  thereby  ascertained  as  due  to 
her  for  her  costs  of  said  suit  and  for  said  arrears,  with 
interest  thereupon,  and  the  future  annuity  of  £25  a 
year  to  petitioner;  the  said  Joh a  Shortt  granted  to 
petitioner  an  annuity  of  £40  a-year,  to  be  yearly, 
issuing  and  payable  out  of  all  that  and  those  said  five- 
sevenths  of  said  lands  of  Summer  hill,  containing  165 
acres,  situate  in  the  barony  of  Ukerrin,  in  the  county 
of  Tipperary,  to  hold  to  petitioner,  his  executors,  ad- 
ministrators, and  assigns,  from  the  1st  of  November, 
1849,  for  the  lives  of  the  said  John  Shortt  and  of 
petitioner,  parties  to  said  indenture;  and  of  Maria 
Shortt,  daughter  of  said  John  Shortt,  to  be  applied 
nevertheless  by  petitioner,  first  in  discharging  said 
sum  of  £147  so  due  for  coots  and  arrears  of  said  an- 
nuity, with  the  accruing  interest  thereupon,  and  after 
the  payments  thereof  then  in  discharge  of  the  arrears 
of  the  accruing  annuity  of  £25  per  annum,  to  be  com- 
puted from  the  1st  day  of  November,  1849,  and  to  be 
payable  to  petitioner  during  her  life,  and  after  paying 
said  arrears  then  said  annuity  of  £40  thereby  granted 
to  be  reduced  to  £25  a-year.  That  by  said  last- 
mentioned  indenture  it  was,  however,  also  agreed  that 
nothing  therein  contained  shall  be  construed  to  abridge 
the  rights  of  petitioner  under  the  said  marriage  settle- 
ment and  said  deed  of  annuity  as  far  as  relates  to  said 
lands  of  Liskeen,  or  as  to  said  lands  of  Summerhill, 
if  the  terms  of  said  deeds  were  contravened;  but  that 
petitioner,  at  her  election,  might  resort  to  all  her  re- 
medies under  said  former  indentures  and  the  proceed- 
ings in  said  cause.  That  the  terms  of  the  said  last- 
mentioned  deed  were  contravened,  and  no  payment 
whatever  has  been  made  to  petitioner  on  account  of 
said  last-mentioned  annuity  of  £40,  but  the  said  sum 
of  £147,  and  all  subsequent  arrears  of  said  annuity, 
are  due  and  unpaid;  and  that  all  the  arrears  of  said 
two  original  annuities  of  £ )  00  and  £40  a-year,  so 
granted  by  petitioner's  late  hnaband  to  petitioner  from 
the  date  of  said  las>mentioned  deed*  to  the  proscut 
time,  were  now  also  due  to  petitioner.     Tin.    on  or 


about  the  15th  day  of  January,  1864,  petitioner  pre- 
sented her  petition  to  the  Landed  Estates  Court,  Ire- 
land, entitled  in  this  matter,  and  stating  as  therein, 
and  praying  that  one-seventh  part  of  the  said  lands 
of  Summerhill,  or  a  competent  part  thereof  should  be 
sold  for  the  discharge  of  the  incumbrances  affecting 
the  same;  and  on  the  23rd  of  April,  1864,  the  usual 
conditional  order  for  sale  of  said  one-seventh  part  of 
said  lands  was  made  by  said  Court,  and  afterwards 
the  usual  absolute  order  for  sale  was  made  on  the 
15th  June,  1864.  That  said  conditional  and  absolute 
orders  for .  sale  were  amended  by  several  others,  and 
finally  by  orders  bearing  date  the  1st  day  of  March, 
1865,  and  13th  day  of  July,  1865,  said  orders  for 
sale  were  amended  by  directing  a  sale  of  "  one  un- 
divided moiety  of  one  divided  two-sevenths  "  of  said 
lands.  That  in  a  certain  other  matter  depending  in 
the  late  Incumbered  Estates  Court,  wherein  one  Han- 
nah Shortt  was  petitioner,  and  William  Thomas 
Shortt,  owner,  such  proceedings  were  had  that  by  an 
order  therein,  bearing  date  the  19th  day  of  March, 
1859t  ft  partition  of  the  said  lands  of  Summerhill 
was  ordered  to  be  made,  and  such  partition  was  made 
accordingly ;  and  by  an  order  of  the  29th  day  of  July, 
1863,  a  certain  part  of  said  lands  marked  A.  and  B. 
upon  the  map  to  said  last-mentioned  order  annexed, 
and  containing  100  acres  statute  measure  was  set 
apart  as  representing  the  two-sevenths  of  said  lands 
to  which  the  said  William  Thomas  Shortt  was  en- 
titled, one  of  such  sevenths  being  the  seventh  upon 
which  said  annuities  were  charged  as  aforesaid;  and  it 
was  in  consequence  of  such  partition  that  Judge  Dobbs 
so  amended  the  said  orders  for  sale,  and  in  said  last- 
mentioned  matter  three-sevenths  marked  C,  D,  E,  F, 
G,  H,  I,  and  J  on  said  map,  were  sold  discharged  of 
petitioner's  said .  annuities.  That  neither  petitioner 
nor  the  trustees  of  the  said  will  of  petitioner's  said 
husband  were  parties  to  said  last-mentioned  matter  or 
to  said  petition,  or  to  any  of  the  proceedings  connected 
therewith,  or  had  any  notice  thereof;  and  petitioner 
now  submitted  that  she  was  not  in  any  way  bonnd 
thereby.  The  petition  of  appeal  then  stated  that 
such  proceedings  were  had  in  this  matter;  that  the 
final  notice  to  the  tenants  of  the  said  lands,  bearing 
date  the  2nd  August,  1865,  was  duly  lodged,  and 
therein  Martin  Murray,  Matthew  Treacy,  and  Daniel 
Treacy  were  stated  to  be  tenants  from  year  to  year, 
at  a  rent  of  £9  2s.,  of  69  acres,  of  said  lands,  bnt 
that  they  claimed  to  hold  under  a  lease  from  William 
Thomas  Shortt,  for  three  lives,  with  covenant  for  per- 
petual renewal,  and  was  duly  served  according  to  the 
practice  of  the  said  Landed  Estates  Court  npon(amongst 
others)  the  said  Michael  Treacy  and  Martin  Murray; 
That  on  or  about  the  28th  day  of  October,  1865,  said 
Martin  Murray  and  Michael  Treacy,  both  of  Summer- 
bill,  in  the  county  ofTipperary,  filed  an  objection  to  the 
said  final  notice  in  this  matter,  and  therein  claimed  that 
by  a  certain  indenture  of  lease,  bearing  date  the  9th  day 
of  October,  1809,  and  made  between  the  said  William? 
Thomas  Shortt,  of  Summerhill,  of  the  one  .part,  and 
the  said  Michael  Treacy,  Martin  Murray  and  Daniel 
Treacy,  of  the  other  part;  the  said  William  Thomas> 
Shortt  demised  aiiil  granted  nuto  tlic  said  Michael* 
Treacv,  Man  In  Murray,  and  Harriet  Treacy,  and  tho 
survivor  ol  tbvutt  «U  That  and  Those  that  part  of  tbe 
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lands  of  Snmmerhill  aforesaid,  then  and  formerly  ifc ' 
their  possession,  containing  about  42  acres,  Irisji 
plantation  measure,  situate  as  therein  mentioned,  t{> 
hold  for  the  lives  of  three  persons  therein  named,  anf 
for  the  lives  of  all  such  persona  as  should  for  ever 
thereafter  be  added,  by  virtue  of  the  covenant  for 
perpetual  renewal  therein  contained,  subject  to  the 
rent  of  £9  a-year,  payable  as  therein,  and  in  which 
lease  is  contained  a  provision  that  if  any  relative  df 
the  said  William  Thomas  Shortt  should  hare  any 
claim  upon  the  whole  lands  of  Snmmerhill,  for  any 
quantity  of  land,  and  that  same  might  or  could  be 
made  on  the  premises  thereby  demised,  in  such  case 
the  said  William  Thomas  Shortt,  his  heirs  and  assigns, 
were  to  give  the  said  Michael  Treacy,  Martin  Murray, 
and  Daniel  Treacy,  their  heirs  and  assigns,  as  much 
land  out  of  that  part  then  in  their  possession,  and 
make  suoh  competent  recompense  as  counsel  might 
advise.     That  the  said  objection  stated  that  the  s.ii<l 
Martin  Murray  had  purchased  said  Daniel  Treacy's  in- 
terest in  said  lands,  and  submitted  that  if  petitioner  ever 
had  a  right  to  dispute  said  lease,  such  right  was  bar- 
red by  lapse  of  time,  possession  having  gone  in  ac- 
cordance with  said  lease  since  the. date  thereof,  and 
said  objection  relied  on*  the  Statute  of  Limitations,  the 
said  Martin  Murray  and  Michael  Treacy  insisting 
that  the  said  lease  gave  them  a  right  to  the  specific 
lands  so  set  apart  for  the  two-sevenths  of  the  said 
William  Thomas  Shortt,  and  that  accordingly  the  sale 
in  this  matter  should  be  made  subject  to  said  lease. 
That  the  said  objection  came  on  to  be  examined  and 
disposed  pf  on  the  12th  of  January,  and  again  on  the 
1st  of  February,  1866,  before  Judge  Dobbs,  and  he' 
was  pleased  to  order  that  the  claim  of  the  said  Mar- 
tin Murray  and  Michael  Treacy  should  be  allowed, 
and  that  they  should  be  allowed  their  costs  out  of  the 
fund,  in  the  same  priority  as  the  petitioner's  costs, 
and  also  that  they  should  be  allowed  the  coats  of 
counsel  preparing  said  claim.      That  at  the  time  of 
the  making  of  said  alleged  lease  the  said  William 
Thomas  Shortt  was  seised  only  of  an  undivided  share 
in  said  lands  of  Summerhill,  and  is  the  .sole  lessor  in 
said  alleged  tease.      Petitioner  then  submitted  that 
the  said  order  of  the  1st  day  of  February,  1866,  was 
erroneous,  so  far  as  it  ordered  that  the  claim  of  the 
said  Martin  Murray  and  Micbael  Treacy  should  be 
allowed,  and  t^at  they  should  be  allowed  their  costs 
out  of  the  fnnd,  and  also  that  they  should  be  allowed 
the  coats  of  counsel  preparing  said  claim,  and  that 
said  order  ought  to  be  reversed,  or  ought  to  be  varied 
by  declaring  that  if  too  sale  in  tfiis  matter  is  to  be 
made  subject  to  the  said  alleged  lease  of  the  9th  day 
pf  October,  1859,  then  that  petitioner  was  entitled  to 
a  sale  of  one  undivided  seventb  part  of  the  sajd  lands 
of  Summerbili  ft?  prayed  for  in  the  original  petition  in 
this  matter,  or  of  so  much  of  the  said  lands  remaining 
unsold  as  wijl  be  equivalent  to  poo-seventh  of  the 
whole  thereof  instead  of  an  undivided  moiety  of  the 
•aid  divided  two-sevenths  of  said  lands.     The  peti- 
tion then  prayed  that  the  said  order  of  Judge  Dobbs 
Slight  be  reversed  or  varied!  and  that  it  might  be 
Ordered  that  tjie  said  claini  of  the  said  Martin  Murray 
a*d  Michael  treacy  be  ^sallowed;  or  that  it  might 
be  declared  that  petitioner  was  entitled  to  a  sale  in 


of  Snmmerhill,  or  of  SO  touch  of  said  lands  remaining 
unsold  as  will  he  equivalent  to  one  undivided  seventh 
of  the  Whole  of  sand  lands,  and  that  such  one  undi- 
vided seventh,  or  so  much  of  the  unsold  lands  as  will 
be  equivalent  thereto,  shoold  be  ordered  to  be  sold 
accordingly,  and  that  petitioner  may  have  her  costs  of 
this  appeal  as  part  of  her  costs  in  this  matter. 

To  the  above  petition  of  appeal  said  Michael 
Treacy,  and  Martin  Murray,  who  had  purchased  tne 
interest  of  Daniel  Treacy,  under  said  lease,  replied  by 
way  of  answer;  and  they,  while  admitting  the  facts, 
submitted  that  the  order  of  Judge  Dobbs  was  correct, 
and  that  the  right  to  dispute  the  said  lease  of  9th 
of  October,  1889,  was  barred  by  the  Statute  of  Limi- 
tations. 

Robert  Griffin  and  George  Foley  appeared  for  ttfe 
appellants. — The  order  of  Jndge  Dobbs  is  erroneous 
and  must  be  reversed ;  the  effect  of  that  order  was  fo 
saddle  the  one-seventh  of  the  said  lands  with  a  lease 
of  the  9th  of  October,  1839,  whereby  no  less  an  area 
than  42  acres  were  leased  to  the  tenants,  for  lives  re- 
newable for  ever,  at  the  paltry  rent  of  £9  a-year ;  the 
whole  of  the  lands  being  only  233  acres,  and  con- 
sequently the  one-seventh  being  but  S3  acres.    We 
claim  under  the  will  of  1826,  and  by  that  will  John 
Shortt,  appellant's  husband,  devised  to  trustees  to 
permit  his  nephew,  William  Thomas  Shortt,  to  receive 
the  rents  thereof,  but  subject  to  the  payment  of  the 
annuities  to  his  -widow,  the  appellant  here,  and  in 
making  this  will  the  testator  merely  acted  in  pursuance 
of  a  covenant  containing,  in  bis  marriage  articles  of 
1805.      If  this  lease  is  allowed  to  stand,  our  annu- 
ity fails  to  the  ground,  as  the  lands  can  not  reach 
any  thing  at  all  like  what  will  pay  it.      The  Statute 
of  Limitations,  sec.  2,  can  not  run  against  the  appeHant 
here;  and  on  the  other  side  it  is  pretended  that  if  the 
petitioner  even  had  the  right  to  dispute  the  lease  of 
the  9th  of  October,  1839,  that  right  is  now  barred 
by  the  Statute  of  Limitations;  we  insist  that  we  had 
the  right  to  dispute  a  lease  that  would  utterly  annihi- 
late our  annuity,  and  further,  that  that  right  is  not 
now  gone,  being  barred  by  the  Statute  of  Limitations; 
no  lease  whatever  was  made  by  the  trustees  of  the 
will  of  1 82$  hi  whom  the  legal  estate  was  vested,  and 
who  alone  had  the  tight  to  make  any  lease ;  add  also 
this  other  fact,  that  we  filed  oar  bm  in  1849,  for  oar 
arrears  of  annuity,  and  thus  our  right  to  the  arrears1 
of  annuity  is  not  gone.    The  legal  estate  being  in  the 
trustees  prevents  the  bar  of  the  Statute,  and  the 
cestui  que  trust  had  no  tide  in  him  to  give  the  lessees;- 
the  cestui  que  trust  is  in.  truth  merely  tenant  at  will 
to  bis  trustees— Gtarrardv.  Tuck  (8  0.  B.  252,  253); 
when  there  is  an  outstanding  trust  the  Statute  of  li- 
mitations' does  jaot  operate-- Foan^  v.  Lord  Water* 
park  (6  Jur.  656;  s.c,  19  Shu.  204);  Cox  ▼.  Dol- 
man (2  Da  <Jex.  M*&  A  G.  592)  shows  that  fafl 
arrears  may  be  recovered  upon  part  of  annuitant- whew 
terms  is  vested  in  trustees  to  secure  it,  and  that  Che  air- 
rears  were  not  limited  to  six:  years,  even  after  subse- 
quent incumbrance  by  grantor — Leufo  v.  Diui&dmbe 
(29  Beav.  175);  Snow  v.  Worth  (2  Kay  *  Jontilsetf,' 
478);  Mas*;  r.  ODeU  (40  Ir.  Ohan.  22);  Giles r. 
Giles  (9  B.  Rep.  135);  Sngden,  Vend,  &  Pur.  14th 
ed.  474— flunf  v.  Bateman  (10  I.  E.R.  3*0);  Ufar 


Ihhi  matter,  of  one  undivided  aerenth  of  the  said  lands   v.  Nugent  (3  Jon.  A  Lat.  659);  Scott  v.  Nixon  (3 
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Dr.  &  War.  388);  Reman  vLMcJfatly  (12  Ir.  Ch. 
89;  Zeu>e»  v.  Duncan  (Sj9  3eav.  17$);  Melting  v. 
Z*afc  (16  a  B.,  652), 

Sherlock,  Q.C.  and  JoAn  B.  Murphy  were  heard 
in  support  of  the  decision  of  the  Conrt  below. — It  is 
now  lite  to  dispute  this  lease,  the  2nd  section  of  the 
Statute  of  Limitations  bars. any  such  attempt,  and  this 
is  not  within  the  proviso  of  25  th  see.  of  the  Statute  of 
Limitations.  The  Court  will  hold  here  that  Sbortt 
has  acted  as  the  agent  of  the  trustees,  and  that  there- 
fore his  acts  were  theirs,  and  the  Statute  then  runs 
together  as  against  the  principal  as  well  as  the  agent 
The  decision  in  Young  v.  Lord  Waierparh  (6  Jur. 
656;  s.c.  13  Sim.  204)  relied  upon  on  the  other 
side,  turned  upon  the  fact  that  there  was  a  subsisting 
term  of  years,  and  vested  in  the  trustees,  under  which 
they  were  entitled  to  go  into  possession,  and  such  is 
the  way  it  is  put  by  Lord  St.  Leonards  in  Cox  v.  Dol- 
man (2  De  Gex.  &  M'N.  592);  MeUing  v.  Leek  (16 
C.  B.  O.S.,  652)  we  are  in  possession  since  1839. 
and  that  too  for  valuable  consideration,  and  this  Court 
is  now  called  on  to  work  an  injustice  in  ousting  us  out 
of  our  lease,  of  which  we  are  in  possession  for  six  an<J 
twenty  years.  It  is  admitted  William  Thomas  Shortt 
was  in  possession  and  receipt  of  the  rents  of  the  pre- 
mises and  possession  has  gone  with  the  lease.  Daniel 
Treacy's  interest  nnder  the  lease  has  been  purchased 
for  valuable  consideration,  by  .and  belongs  to  Murray. 

The  Lord  Chancellor. — The  Lord  Justice  of  Ap- 
peal concurs  with  me  that  this  order  must  be  reversed, 
aud  the  case  sent  badk  again  to  the  Landed  Estates 
Court. 

Order  reversed. 

Solicitors  for  the  appellant— William  NeUson  and  Sod,  104 
Middle  Abbey-street,  Dublin. 

Solicitors  for  the  respondents— Jamw  Barron  Kennedy  and 
Son,  61  Moantjoy-sqoare,  Dublin. 


Court  of  &uten'»  Mtncf), 

Reported  by  William  Woodlock,  Esq.  Barrlater-at-Law. 

Staunton  v.  Powell.— -June  12,  22. 

Rating— Occupation— St.  12  £  13  Vict.  c.  91,  a.  62. 

A.,  the  owner  of  a  house  in  the  city  of  Dublin,  fur- 
nished it  and  advertised  it  to  be  let  or  sold.  He 
succeeded  in  letting  it  to  tenants  for  portions  of  the 
year,  but  during  the  other  portions  the  premises  were 
mot  otherwise  occupied  than  by  his  furniture.  Held 
— (diasentiente  Fitzgerald,  J.)  that  he  was  only 
hableto  rates  on  said  house  and  premises  for  the 
periods'  during  which  same  was  actually  set  to  and 
occupied  by  his  under-tenants. 

This  was  ah  action  brought  by  the  plaintiff  as  Collector- 
General  of  Rates  In  the  city  of  Dublin,  to  recover 
the  sum  of  £58  10s.  10d.,  alleged  to  be  due  by  de- 
fendant for  rales  and  rents  of*  premises  No.  ^Stephen's, 
Green,  South.  #  After  tbe  issuing  of  the  summons  and 
plaint  the  parties  agreed  to  state  a  case'  for  tie 
opinion  of  the  Court.  The  case  stated  was  as  follows : 
The  action  in  this  ease  was  brought  by  the  plaintiff 
*&  Collector  General  6f  Rates  in  the  city  of  Dublin, 


duly  appointed  un^er  the  12th  and  13th  Vict  a  91* 
.iatituledf  "  An  Act  to  provide  for  the  collection  .of 
rates  in  the  city  of  Dublin,''  for  the  recovery  of  the 
rates  and  reuts^due  from  the  defendant  as  the  occupier 
of  the  house,  offices,  and  small  yard,  No.  99  Stephen's 
Green,  South,  in  tbe  city  of  Dublin,  which  rates  were 
dqly  made,  assessed,  and  declared  by  the  plaintiff  as 
:  such  Collector  General  under  the  48th  section  of  the 
said  l2th  and  13  th  Victoria,  c.  91 ;  and  notices  thereof 
were  duly  inserted  and  published  pursuant  to   the 
52nd  section  of  the  said  statute.     Anne  M4Donnell 
was  duly  rated  for  said  premises  as  occupier  thereof, 
and  defendant  having  purchased  the  landlord's  interest 
in  said  premises  in  the  Bankrupt  Court,  and  after  sai0 
Anne  M'Donnell  had  left  sajd  premises,not  being  able 
to  let  said  house  and  premises,  on  the  1st  June,  1864 
the  defendant  caused  the  same  to  be  furnished,  and 
advertised  to  be  let  as  a  furnished  or  unfurnished 
house,  or  the  interest  in  the  same  to  be  sold.     On  the 
16th  day  of  July,  1864,  the  defendant  succeeded  in 
setting  said  house  and  premises  as  a  furnished  house 
to  one  Wilson  Walsh  as  a  weekly  tenant,  and  said 
Wilson  Walsh  continued  to  occupy  said  house  and 
premises  till  the  1 9th  day  of  August,  1 864,  when  he 
left.    The  defendant  then  again  advertised  said  house 
and  premises  to  be  let  as  a  furnished  or  unfurnished 
house,  or  the  interest  to  be  sold,  and  said  house  and 
premises  were  again  let  as  a  furnished  house  by  the 
defendant,  on  the  8th  day  of  March,  1865,  to  one 
Maurice  Maude  as  a  monthly  tenant,  and  the  said 
Maurice  Maude  occupied  same  as  defendant's  tenant 
down  to  the  8th  day  of  May,   1865,  when  he  left. 
During  the  intervals  between  tbe  aforesaid  lettings 
the  said  premises  were  not  otherwise  occupied  than 
by  defendant's  furniture.      The  plaintiff  alleges  that 
the  defendant  is  liable  for  the  rates  on  said  house  and 
premises  for  the  periods  during  which  he  furnished 
said  house  and  advertised  same  to  be  let  as  aforesaid. 
The  defendant  alleges  that  he  is  only  liable  to  raies  on 
said  house  and  premises  for  the  periods  during  which 
same  were  actually  set  to  and  occupied  by  his  under- 
tenants.   The  question  for  the  opinion  of  the  Court 
U — whether  the  defendant's  furniture  being  in  said 
house  and  premises,  No.  99  Stephen's  Green,  whilst 
said  house  and  premises  were  advertised  to  be  so  let 
or  sold  constitutes  such  an  occupation  as  renders 
the  defendant  in  respect  of  said  house  and  premises 
liable  to  city  rates.     If  the  Court  shall  be  of  opinion  in 
the  affirmative  then  judgment  shall  be  entered  up  for 
the  plaintiff  for  £31  7s.  9d.,  and  his  costs  of  suit.   If 
the  Court  shall  be  of  opinion  in  the  negative,  then 
the  defendant  shall  pay  to  the  plaintiff  £6  6s.  being 
tbe  amount  of  the  rates  for  the  periods  during  which, 
the  sajd  house  and  premises  were  actually  occupied 
by  defendant's  under-tenants,  and  also  pay  plaintiff's 
costs  in  the  cause  prior  to  fhe  special  case,  aud  then 
judgment  of  mm  pros,  with  costs  of,  and,  incident  to 
the  special  case^shall  be  entered  up  for  defendant. 

Molloy  and  folks,  Q.G.,  appeared  for  the  plaintiff. 

J.  4.  purran  for  the  defendant. 

The  following  authorities  were  referred  to  —St.  1 2 
&  13  Vict,  e.  91,  a!  62;  Jones  v.  The  Meruy  Docks 
and  Harbour  Board  (35  L.  J»,  if.s.,fMag.  Cas.  1; 
8,  C.,  11  Jnr.  n,s.,  746;  12  L,  T^  ka,  643); 
The  Guardians  of  the  North  Dublin  Union  v.  Scott 
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(I  Ir.  C.  L.  R.,  76;)  The  Guardians  of  the  Limerick 
Union  v.  White  (2  Ir.  C.  L.  R.,  630);  8taUy  v. 
Overseers  of  Castleton  (5  B  &  Sm.  505);  Harter  v. 
Overseers  ofSalJord  (34  L.  J.,  N.&,  Mag.  Cas.  206). 

Cur.  adv.  vuU. 

June  22, — Fitzgerald,  J. — In  this  case  the  jndg- 
ment  of  the  Court  will  be  delivered  by  ray  Lord  Chief 
Justice,  bat  as  I  dissent  from  that  judgment,  I  will 
state  the  grounds  of  my  opinion.  This  is  a  case  stated 
by  the  plaintiff  as  collector  of  rates,  and  the  defendant 
is  the  occopier  of  property  in  this  city.  The  question 
is  as  to  the  liability  of  the  defendant  to  certain  rates. 
It  appears  from  the  statement  in  the  case  that  the 
defendant  became  the  ownor  as  well  as  the  occupier  in 
fact  of  certain  premises  in  Stephen's-green,  and  it  ap- 
pears that  on  the  1st  June,  1864,  prior  to  the  impos- 
ing of  the  rates,  he  caused  the  house  to  be  furnished 
and  advertised  to  be  let  or  sold.  It  appears  that  he 
succeeded  in  getting  it  let  He  does  not  contest  the 
rates  during  the  time  the  house  was  in  the  hands  of 
the  tenant,  but  he  does  during  the  time  while  it  was 
not  so.  The  question  arises  on  the  meaning  of  the 
word  "occupier."  Some  doubt  might  have  been 
thrown  by  the  decisions  on  the  liability  to  poor  rate, 
and  this  Court  determined  that  the  owner  of  a  house 
in  Dublin — the  house  being  wholly  untenanted  and  in 
the  hands  of  a  care-taker — was  not  liable  to  poor  rate. 
Possibly  some  doubt  might  have  been  thrown  on  the 
soundness  of  those  decisions,  but  those  cases  have 
received  a  legislative  sanction  by  section  62  of  the 
Act  for  the  Collection  of  Rates  in  the  City  of  Dublin, 
It  provides  that  when  any  property  is  unoccupied  at 
the  time  of  making  the  rate  the  collector-general  shall 
in  every  case  include  the  property  in  the  rate  describ- 
ing it  in  the  column  appropriated  to  the  name  of  the 
occupier  as  being  "  empty/'  and  if  any  person  after- 
wards occupy  such  property,  during  any  part  of  the 
period  for  which  such  rate  was  made,  the  collector- 
general  shall  insert  in  such  rate  the  name  of  such  oc- 
cupier, and  collect  from  such  occupier  or  from  the 
owner,  if  he  be  liable  to  pay  the  same,  a  portion  of 
the  said  rate  proportioned  to  the  time  during  which 
such  person  occupies  Buch  property.  Well,  no  doubt 
that  is  applying  to  all  the  subjects  of  taxes  within  the 
scope  of  Dublin  taxation  the  principles  of  other  taxes. 
We  were  not  referred  to  the  Dublin  Improvement  Act, 
st.  12  &  13  Vict,  c  97,  sec.  118,  which  exempts 
from  taxation  any  sufficiently  fenced  or  enclosed  lot  or 
lots  of  gronnd,  being  laid  out  for  the  purpose  of  build- 
ing houses  thereon,  in  front  to  any  street  or  public 
passage,  and  which  lot  or  plot  has  not  any  building 
erected  thereon,  but  is  actually  waste,  and  out  of  use 
or  profit.  The  short  question  for  us  is,  whether  a 
house  which  is  subject  to  be  rated,  and  which  would 
be  exempt  from  the  rates  for  the  time  being,  if  actu- 
ally rated — whether  it  is  equally  exempt,  when  the 
owner  on  whom  the  law  throws  the  occupation  has 
furnished  it  and  advertised  it  to  be  let,  and  has  actu- 
ally during  the  year,  derived  profit  from  it  as  a  fur- 
nished house. .  It  appears  tome  that  it  is  not  to 
be  treated  as  an  empty  house — that  it  cannot  be  said 
that  a  house  which  is  furnished  and  let  during  parts 
of  the  year  as  a  furnished  house  can  be  said  to  be 
empty  and  unoccupied.     The  true  meaning  of  the 


word  u  unoccupied  "  is,  where  it  is  so  situated  that 
not  only  no  profit,  bat  no  use,  is  derived  from  it.  On 
that  ground  I  take  it  that  these  premises  were  subject 
to  the  rate  for  the  whole  year  as  being  in  use,  though 
not  having  an  occupying  tenant.  I  am  happy  that 
the  case  is  in  that  shape  that  the  party  may  go  to  the 
last  tribunal. 

O'Brien,  J. — I  concur  in  the  last  observation  made 
by  my  brother  Fitzgerald,  bat  I  abide  by  the  opinion 
which  I  formed  during  the  argument,  and  I  think 
these  premise  are  not  liable  to  be  rated.  The  question 
tarns,  in  the  first  instance,  on  the  words  of  the  62nd 
section  of  the  Collection  of  Rates  {Dublin)  Act,  12 
&  13  Vict.  c.  91,  which  enacts  "  that  when  any  pro- 
perty in  respect  of  which  any  person  is  liable  to  be 
assessed  as  occopier  to  any  rate  under  the  provisions 
of  this  Act  is  unoccupied  at  the  time  of  making  any 
such  rate,  the  collector  general  shall  in  every  such 
case  inclnde  such  property  in  the  said  rate,  describing 
it  in  the  column  appropriated  to  the  name  of  the 
occupier  as  being  "  empty;"  and  if  any  person  after- 
wards occupy  such  property  during  any  part  of  the 
period  for  which  such  rate  was  made,  the  collector 
general  shall  insert  in  such  rate  the  name  of  such  oc- 
cupier, and  collect  from  such  occupier,  or  from  the 
owner,  if  he  be  liable  to  pay  the  same,  a  portion  of 
the  rate  proportioned  to  the  time  during  which  such 
person  occupies  such  property,  and  every  such  person 
shall  thereupon  be  deemed  to  all  intents  and  purposes 
to  be  properly  rated ;  and  all  such  rates  may  be  col- 
lected and  recovered  from  the  person  liable  to  pay  the 
same  under  the  provisions  of  this  Act  in  the  same 
manner  as  other  rates  payable  thereunder."  Well, 
now,  that  manifestly  provides  for  a  state  of  things  that 
does  take  place  as  to  famished  houses,  that  they  are 
for  a  portion  of  the  year  occupied,  and  for  a  portion 
uncoupled,  and  we  are  to  consider  whether  the  words 
"  occupied  "  and  "  unoccupied  "  are  to  be  construed 
in  the  way  that  the  defendant  contends  for.  or  accord- 
ing to  the  strict  legal  meaning  of  the  words.  Now, 
with  regard  to  the  case  that  we  were  referred  to  of  Jones 
v.  The  Mersey  Docks  and  Harbour  Board*  it  con- 
tains this  passage  in  respect  to  the  word  "  occupation." 
By  lea,  J.  says  there — "  I  am  of  opinion  that  the  Mer- 
sey Docks  and  Harbour  Board  are  not  occupiers  within 
the  true  meaning  of  the  statute  43  Eliz.  No  doubt 
they  are  occupiers  in  the  strict  legal  sense  of  the  word, 
that  is  to  say,  they  are  in  possession  of  the  land,  and. 
are  the  proper  parties  to  bring  an  action  of  trespass. 
Bat  the  sense  in  which  your  Lordships  use  the  word 
"occupiers"  is  the  sense  in  which  it  is  used  in  the 
earlier  leading  cases  on  the  subject,  and  that  sense 
mast  be  borne  in  mind  iu  order  to  understand  those 
cases.  I  conceive  that  the  occupation  to  be  an  occu- 
pation within  the  statute  must  be  a  beneficial  one." 
Then  there  are  the  two  cases,  that  of  The  Guardians 
of  the  North  Dublin  Union  v.  Scott  (1  Ir.  C.  L.  R* 
76);  and  Hie  Guardians  of  the  Limerick  Union  r^ 
White  (2  Ir.  C.  L.  K.  630).  The  latter  case  was 
that  of  a  store  used  for  oats.  Though  the  premises 
were,  in  the  legal  sense  of  the  word,  in  the  occu-  , 
pation  of  the  parties  rated,  still  it  was  held  tnat  these 
parties  were  not  occupiers  within  the  sense  of  the 
Poor  Law  Act,  because  the  occupation  contemplated 
by  the  Act  is  an  occupation  to  be  attended  with  some 
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«se  and  benefit.     Now,  what  is  the  case  before  as? 
Wo  were  pressed  with  the  authority  oiStaley  v.  Over- 
Mere  of  Castleton  (5  B.  &  Sm.  505),  and  Harter  v. 
Overseers  of  Salford  (34  L.  J.,  h.  s.,  Mag.  Gas. 
206).     These  were  both  cases  of  mills  not  worked. 
In  the  latter  case  the  mill  was  rated  at  what  it  would 
be  supposed  to  bring,  if  set  to  a  yearly  tenant    It 
was  contended  that  it  was  not  to  be  rated  at  all ;  but 
the  Court  held  though  it  was  not  rateable  at  the  time 
at  which  it  had  been  rated,  that  it  was  liable  to  be 
rated  according  to  its  value  as  a  warehouse  for  the 
owner's  machinery.     In  Staley  v.   The  Overseers  of 
Castleton  the  parties  agreed  that  a  certain  sum  should 
be  fixed  as  the  value  of  the  premises  considering  them 
merely  as  a  warehouse  for  storing  machinery.     That 
was  adopted  by  the  Court;  they  refused  to  accede  to 
the  argument  of  the  overseers  that  the  rating  should 
be  according  to  the  value  at  which  the  premises  would 
be  let,  and  adopted  the  other  value.     These  authori- 
ties are  of  value  in  this  case,  as  by  the  Dublin  Im- 
provement Act  premises  are  to  be  rated  according  to 
their  value  as  houses,  and  here  these  are  houses,  and 
it  is  as  houses  they  are  to  be  rated;  so  that  the  de- 
cisions in  these  two  cases  are  applicable  to  the  pre- 
sent, and  famish  an  argument  for  holding  that  as  the 
Court  refused  to  deal  with  the  premises  there  as  if 
actually  used  for  the  purpose  for  which  they  were 
built,  so  the  Court  ought  also  to  act  here;   but  it 
seems  to  me  really  that  the  word  "  occupation  "  does 
not  mean  actual  occupation.     A  caretaker  is  the  per- 
son in  occupation  in  one  sense  of  the  word.     It  ap- 
pears that  these  premises  were  perfectly  valueless 
when  bought.    The  man  put  furniture  into  them:  the 
special  case  finds  that  the  amount  was  paid  for  the 
time  during  which  they  were  let,  and  the  question  is, 
was  he  liable  for  the  whole.     I  think  he  is  not,  and 
that  there  should  be  judgment  for  the  defendant. 

Lepbot,  C.  J. — I  am  of  opinion  with  my  brother 
O'Brien,  though  I  confess  that  the  first  impression 
which  I  received  and  retain  was  suggested  to  me  by 
the  observation  of  my  brother  Fitzgerald,  namely, 
that  this  cannot  be  considered  as  an  actual  profitable 
enjoyment.  The  defondaut  put  in  the  furniture  with 
a  view  to  let  the  house,  and  make  it  a  profitable  en- 
joyment; he  put  it  in  as  a  speculation,  and  from  the 
moment  it  becomes  an  actual  profitable  enjoyment  he 
is  taxable,  but  in  the  meantime  it  was  a  pure  specu- 
lation, and  a  man  is  not  taxed  for  a  speculation.  On 
this  abort  ground  I  concur  with1  my  brother  O'Brien. 

Judgment  for  the  defendant. 


Court  at  Common  tylea*. 

fBeporWd  by  J.  Field  Johnston,  Esq,,  Bszrstsr-st-Lsw.] 

O'Neill  v.  Bsu»-~Jttna. 

Sale  by  sample— Evidence  of  custom. 

It  is  a  good  custom  m  trade,  and  one  which  may  be 
established  by  parol  evidence,  that  where  there  is  a 
sale  by  sample  of  a  particular  article,  such  being 


generally  sold  by  sample,  the  parties  may  introduce 
into  the  contract  a  condition  to  that  effect*  Syers  v. 
Jonas  (2  Ex.  1 1 1) followed. 

The  first  count  of  the  summons  and  plaint  complained 
that  it   was  agreed   by  and  between  the  plaintiffs 
and  the  defendants  that  the  defendants  should  sell  and 
deliver  to  the  plaintiffs,  and  that  the  plaintiffs  should 
buy  and  accept  from  the  defendants  a  lot,  to  wit, 
1,170  barrels  of  prime  Riga  flax  seed  at  46s.  per 
barrel  less  two  months'  interest  for  prompt  cash  for 
same,  free  at  railway  or  steamer,  and  all  conditions 
were  fulfilled,  and  all  things  happened,  and  all  times 
elapsed  necessary  to  entitle  the  plaintiffs  to  have  such 
"  prime  Riga  "  flax  seed  delivered  as  aforesaid,  yet 
the  defendants  delivered  to  the  plaintiffs  as  and  for 
the  flax  seed  so  agreed  to  be  sold  and  delivered  as 
aforesaid  certain  flax  seed  which  was  not  prime  Riga 
flax  seed,  but  of  an  infeijpr  quality,   whereby  the 
plaintiffs  lost  the  price  paid  by  them  to  the  defen- 
dants for  the  said  flax  seed,  and  the  profits  which  they 
would  have  derived  from  the  performance  of  the  said 
agreement  by  the  defendants,  and  incurred  other  ex- 
penses in  and  about  the  same.    The  second  count  com- 
plained that  by  an  agreement  made  by  and  between 
the  plaintiffs  and  the  defendants,  the  defendants  bar- 
gained and  Bold  to  the  plaintiffs,  and  the  plaintiffs 
bought  from  the  defendants  certain  flax  seed  at  the 
price  of  46s.  per  barrel,  and  by  the  said  agreement 
the  defendants  warranted  the  said  flax  seed  to  be 
"  prime  Riga  flax  seed/'  and  all  conditions  were  ful- 
filled, and  all  things  happened,  and  all  times  elapsed 
necessary  to  entitle  the  plaintiffs  to  maintain  this  ac- 
tion for  the  breach  herein-after  mentioned  of  the  said 
warranty,  yet  the  said  flax  seed  was  not  prime  Riga 
flax  seed,  but  of  inferior  quality,  whereby  the  plaintiffs 
were  unable  to  sell  part  of  the  same,  and  were  obliged 
to  sell  the  residue  thereof  for  less  prices  than  they  other- 
wise wonld  have  done,  and  incurred  expenses  in  and 
about  the  same  by  reason  of  its  inferior  quality.    The 
third  count  complained  that  the  defendants,  by  war- 
ranting that  certain,  to  wit,  1,170  barrels  of  flax 
seed  were  then  equal  in  quality  and  description  to  a 
sample  thereof  then  shewn  by  the  defendants  to  the 
plaintiffs,  sold  the  said  1,170  barrels  to  the  plaintifo, 
yet  the  said  1,170  barrels  of  flax  Bead  were  not  then 
equal  in  quality  and  description  to  the  said  sample 
thereof,  whereby  the  plaintiffs  lost  the  price  paid  by 
them  to  the  defendants  for  the  same,  and  the  profits 
which  would  have  otherwise  accrued  to  them,  and  in- 
curred expense  in  and  about  the  same;  and  the  plain- 
tiffs averred  that  they  had  sustained  damages  by  reason 
of  the  premises  to  the  amount  of  £  1 ,075.  The  defences 
pleaded  were,  to  the  first  count,  that  it  was  not  agreed 
between  the  plaintiffs  and  the  defendants  in  manner 
and  form  a;  in  the  said  count  alleged.   To  the  second 
count,  that  the  defendants  did  not  make  the  agree- 
ment in  the  second  count  mentioned  as  alleged.     To 
the  third  count,  that  the  defendants  did  not  make  the 
warranty  in  the  said  count  mentioned  as  alleged.  The 
issues  were  in  the  terms  of  the  defences. 

At  the  trial  before  Keogh,  J.,  it  was  proved  for  the 
plaintiffs  that  a  commission  agent,  Beattie,  who  re- 
sided in  Belfast,  and  who  acted  for  one  of  the  plain- 
tiffs as  his  agent!  had  in  the  latter  end  of  February 
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called  at  the  office  of  the  defendants,  and  had  seen  a 
sample  of  flax  seed  lying  in  it,  in  reference  to  which 
one  of  the  defendants,  Thompson,  remarked  that  it 
had  been  marked  as  picked,  bnt  would  only  be  sold  as 
prime;  that  Thompson  gave  Beattie  a  sample,  which 
he  sent  to  Londonderry  to  O'Neill,  one  of  the  plain- 
tiffs, who  came  to  Belfast  in  the  month  following, 
and  accompanied  Beattie  to  the  defendant's  office. 
That  a  sample  was  then  shown  to  O'Neill,  and  ulti- 
mately an  offer  was  made  oa  behalf  of  O'Neill  aft 
46s.  per  barrel,  less  two  month's  interest;  that  the 
offer  having  been  telegraphed  to  London  to  the  de- 
fendant's principals,  a  telegram  was  received  from 
London  declining  the  offer ;  that  O'Neill  subsequently 
told  Beattie  he  might  reuew  the  offer;  that  accord- 
ingly Beattie  having  again  called,  and  having  exa- 
mined the  seed  in  three  or  four  open  barrels  in  tbe 
defendant's  store  signed  the  following  letter: — 

"  13  Donegal-street, 

"Belfast,  3rd  Month,  6,  1865. 
"  Richard  Bell  &  Co., 

"Belfast. 
"On  behalf  of  John.  O'Neill  and  others  in  Deny  I 
hereby  authorise  yon  to  offer  John  Todd,  of  London 
46a.  per  barrel,  less  two  months9  interest  for  prompt 
cash  for  his  stock  of  seed  in  your  hands  (under  1200 
barrels)  free  at  railway  or  steamer,  to  be  paid  for  and 
removed  within  a  week,  or  storage  charged.  If  any 
outcome  arises  in  the  re-coopering,  yon  are  to  giro 
my  friends  the  benefit  of  same. 

u  Yours  truly, 

"James  Beattie." 

On  the  same  day  the  acceptance  of  the  offer  was 
forwarded  to  Beattie's  office ;  it  was  in  the  handwrit- 
ing of  Thompson,  and  was  in  the  following  terms— 

"  13  Donegal- street, 

"  Belfast,  3rd  Month,  7,  1865. 
**  James,  Beattie, 

"  Belfast. 
"  On  behalf  of  your  principals,  O'Neill  and  others, 
we  accept  the  offer  made  bs,  viz.,  John  Todd,  of 
London,  46s.  per  barrel,  less  two  months'  interest  for 
prompt  cash  for  stock  of  seed  (under  1 ,200  barrels), 
free  at  railway  or  steamer,  to  be  paid  for  and  removed 
within  a.  week,,  storage,  &e«,  charged  after  14th  inst. 
"  Yours  truly, 

"  Richabd  Bell  &  Co." 

Evidence  of  the  inferior  quality  of  the  seed  was 
given,  and  the  plaintiff,  O'Neill,  and  other  persons  in 
the  flax  trade  deposed  to  the  existence  of  a  custom  in 
the  trade  that  seed  is  always  sold  by  sample.  The 
defendant's  counsel  then  called  for  a  non-suit  or  a 
direction  which  the  judge  declined  to  give.  The  de- 
fendants then  went  into  evidence,  their  case  being 
that  the  contract  between  the  parties  waa  contained 
in  the  two  letters  of  the  6th  and  7th  March,  and  that 
the' aald  was  not  by  sample,  but  a  sale  of  goods,  where 
the  buyer  bad  a  perfect  opportunity  of  inspection,  and 
one  of 'the  witnesses  for  the  defence  denied  that  there 
was  a  custom  in  Belfast  underlying  such  a  contract 
that  there  should'  be  a  sale  by  sample  or  warranty* 
The  judge  told  the  jury  that  if  they  believed  the  con- 
tract'was  for  prime  Rijr.a  see(^  they  would  then  ssjy, 


if  the  seed  delivered  was  of  that  quality:  that  they 
could  arrive  at  the  conclusion  either  aa  a  matter  of 
fact,  or  if  they,  believed  that  there  was  a  custom  that 
the  seed  delivered  should  be  equal  to  sample  shown, 
then  if  the  sample  shown  waa  prime  Riga  the  defen- 
dant wonld  be  bound  to  deliver  seed  of  the  same  qua- 
lity ;  that  the  custom  mast  be  universal,  and  invaria- 
ble. The  defendant's  counsel  caUed  on  the  judge  to- 
tell  tbe  jury  that  the  contract  waa  contained  in  the  writ- 
ten letters,  and  that  on  the  evidence  they  should  find 
for  the  defendant,  which  the  judge  declined  to  do.  The 
jury  found  for  the  plaintiffs  on  all  the  issues,  with  da- 
mages. Tbe  judge  respited  execution  until  the  20th  of 
April  to  give  the  defendants  an  opportunity  of  moving 
to  set  aside  tbe  verdict.  A  conditional  order  lor  a  new 
tria)  waa  accordingly  obtained,  against  which 

Dowse,  Q.C.  (with  him  James  P.  Hamilton)  for 
the  plaintiff,  showed  cause*  He  cited  Syers  v.  Jonas 
(2  fix.  Ill)  as  governing  this  case.  He  also  cited 
Dvpon  ct.  aL  r.  BouiU  (3  Maequeen'a  H.  of  L.  1); 
Macdonald  v.  Longbottom  (I  EL  &  EL  977);  Ryder 
v.  Woodley  (10  W.  &  294);  Shore  v.  Wilson  (9 
CL  &  F.  365);  JosUng  v.  Kingsford  (32  K  JM  C.  P. 
N.  s.  94);  Malpas  v.  London  and  South  Western 
Railway  (1  Law  Rep.  C.  P.  336). 

Macdonogh,  Q.C,  and  Henderson,  Q.C",  contra, 
cited  Anderson  v.  Pritcher  et  ux.  (2  Bos.  &  PoL 
168);  Meyer  v.  Everih  (4  Gampb.  22);  Gardiner 
v.  Graig  (4  Campb.  144);  Greaves  v.  AshUn  (3 
Campb.  426);  Owens  v.  Dunbar  (12  Ir.  L.  R.  304); 
Hamor  v.  Groves  (15  C.  B.  667):  Bcknv.  Bumess 
(3  Best  &  Smith,  75 1);  Hall  v.  Janson  (4  SL  &  Bl. 
500);  SpartaliY.  BsneeU  (10  C.  B.  212);  Hodg- 
son v.  Davies  (2  Campb.  530)  Roberts  v.  Barker 
(1  Crompton  &  Mees.  806).;  Cunningham  v.  Fon* 
Manque  (6  C.  &  P.  47*  note);  Malcolmson  ▼.  Morton 
(11  ir.  Law  Rep.  230);  Brown  v.  Price  (27  L.  J. 
Ex.  n.  s.  290);  Lewis  v.  Marshall (71L&G. 729); 
Parker  v.  Ibbetson  (4  C.  B.  N.  s.,  346);  Mackenzie 
v.  Dunlop  (3  Macq.  H.  of  L.  22);  BartleU  v.  Pent- 
land  (10  B.  &  C,  760);  Cbitty  on  Contracts,  57; 
Addison  on  Contracts,  230.  Syers  v.  Jonas  is 
the  only  case  in  the  books  in  which  this  evidence 
was  received.  It  has  been  cited  with  disapprobation. 
In  Brown  v.  Byrne  (3  EL  &  BL  703)  the  counsel 
says  that  Syers  v.  Jonas  was  disapproved  of  by  the 
profession.  Syers  v.  Jonas  is  not  law.  Assuming  it 
to  be  law,  it  is  not  applicable  to  this  case.  If  a  spe- 
cific thing  be  bought,  and  there  be  a  written  contract, 
it  is  impossible  that  there  should  be  an  implied  war- 
ranty. 
James  P.  Hamilton  replied. 
The  plaintiff's  counsel  then  consented  to  have  a 
finding  entered  against  them  on  the  question  of  war- 
ranty. 

June  12. — Monahan,  C.  J — This  case  has  been 
argued  at  considerable  length.  The  summons  and 
plaint  contains  three  counts.  The  first  says  that 
there  was  a  contract  to  sell  and  deliver  to  the  plain- 
tiffs a  lot  of  prime  Riga  flak  seedy  the  second  states 
that  the  defendants  warranted  the  seed-  to  tye  prime 
Riga  flax  seed";  the  third  'states  that  tnere  was  a 
contract  that  the  seed  sold  was  according  to  sample. 
The  defendants  alfeg*  by  their  pleading  that  they  did 
no,t  pretend  it  was  aecor&og  ^  to  sample.    Was  tnere 
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any-such  ©wm  introduced?  I  think  there  wis,  via., 
tint  thai  was  a  sale  by  compter  What  ia<the  evidence 
of  that  ?  [Hie  Lordship  stated  what  xfctfurred*]  There 
ia  *  case  decided,  and  ante  Which  we  have  no  autho- 
rity to  overrule*  which  .eetebtisbes  Uu*,  tbat  it  k  a 
good -custom  m  trade,  and  one  watch  may  be  esta- 
blished by  parol  evidence,  that  where  there  is  »  dale 
by  sample  of  a  partloomr  article,  such  being  generally  ! 
eoW  by  sample,  you  uaay  mttodnco  into  the  written 
or  verbal  contract  a  Condition  to  that  effect.  Does 
this  case  come  within  the  principle  of  that  case?  The 
evidence  here  is  tbat  snob  a  *30stear<ext*ts.  If  there 
4a  a  question  at  all  in  the  case  it  is,  wasJtber*  sueb  a 
.preponderance  of  evidence  that  the  verdict  is  unsa- 
tisfactory. We  Entertain  the  opinion  tbat  it  was  a 
proper  ease  to  submit  to  the  jury;  that  there 
eww  evidence,  witboat  sufficient  evidence  to  ooutna- 
'iict  it,  tbat  the  oustoui  existed.  The  question  tbea 
ia,  waa  this  a  sale  within  the  custom.  That  is 
«  question  of  fact,  if  the  second  offer  contained  this 
element  in  it,  and  I  do  not  doubt  tot  that  the  jnry 
bare  found  rightly,  and  that  snob  was  the  intention 
of  the  man,  who  afterwards  thought  he  aright  get 
oat  of  it  The  only  other  question  is,  was  there 
-evidence  to  sustain  the  other  count?  We  do  not 
think  there  was.  There  being  a  satisfactory  finding 
on  the  one  issue,  wo  have  a  right,  the  plaintiff  not 
objecting  to  it,  to  direct  a  finding  to  be  entered  against 
the  plaintiff  on  the  other. 

JfrdBidischoryed. 


SictTH  v.  Galbbaxth.— June. 

JSale  of  seed — Implied  warranty—Costs  of  immate- 
rial issues. 

Upon  the  trial  of  an  action  to  recover  damages  for 
the  breach  of  a  warranty  of  seed  sold  by  the  defen- 
dant to  the  plaintiff,  the  correspondence  between  the 
parties  ptU  in  evidence  negatived  the  existence  of  a 
warranty.  The  judge  refused  to  ehrect  the  jury  that 
rherewas  an  implied  warranty,  and  le,t  to  them  the 
question  of  the  existence  of  the  warranty.  Held, 
that  the  judge  was  right.  Sbeils  v.  Gannon  (10  In 
Jur.  &&  274)  distinguished. 

Where  the  judge,  without  the  consent  of  the  plaintiffs 
discharged  the  jury  from  finding  upon  certain  of 
the  issues  as-immaterial.  Held,  that  the  plaintiff  was 
entitled  to  the  costs  property  and  necessarily  inmrreq 
by  hem  in  respect  to  them. 

The  first  count  of  the  summons  and  plaint  complained 
that  the  defendant,  by  warranting  38  barrels  of  extra 
picked  Riga  flax  seed  to  be  good  growing  seed,  and 
that  the  same  would  give  a  good  crop,  sold  the  said 
38  barrels  of  said  seed  to  the  plaintiff;  yet  the  said 
seed  was  not  then  good  growing  seed,  nor  did  said 
seed  give  a  good  crop,  and  the  plaintiff  being  then; 
as  defendant  well  knew,  a  grower  of  flax  and  a  seller 
of  flax  seed,  and  having  bought  the  said  38  barrels 
of  said  seed  in  the  way  of  his  business,  and  not  know- 
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ingor  having  any  notice  of  the  eaid  broach  of  war- 
ranty, and  believing  that  the  *aid  seed  was  good 
growing  seed,  .and  that  same  would  give  and  yield  a 
good  crop,  duly  and  properly  cowed  part  of  the  said 
coed  in  plaintiff's  fends,  which  wore  then  writable,  nod 
were  properly  prepared  and  enkivwted  In  that  behalf, 
and  also  re-sold  portions  of  the  raid  seed  to  the  per- 
sons hereinafter  named  {that  is  to  say)  Daniel  McCar- 
thy, Charfes  Orowly,  William  Deasy,  Timothy  Sul- 
livan, Patriot  If 'Oarthy,  Jeremiah  Collins,  Timothy 
MKJarthy,  Cornell**  Sullivan,  James  Nybam,  Timo- 
thy Collins,  William  Patterson,  Henry  Jones,  James 
Leary,  and  Timothy  -Kingston,  •for  divers  prices,  by 
warranting  the  said  seed  to  the  said  persons  respec- 
tively to  be  good  growwig  seed,  and  that  the  same 
would  give  a  good  cropland  that  said  persona  respeo- 
tively  not  barring  any  notice  or  knowledge  that  the 
reaid  seed  was  not  good  growing  seed,  or  that  same 
would  not  give  or  yield  a  good  crop,  sowed  same  In 
their  respective  lands,  which  were  then  suitable,  and 
wore  properly  prepared  atid  cultivated  m  that  behalf, 
and  plaintiff  caith  that  said  seed  so  sold  by  defendant 
and  *o  sown  by  pl&iatifl;  and  said  other  persons  as 
aforesaid,  waa  not  food  growing  seed,  and  did  not 
give  a  good  crop,  but  yielded  and  produced  a  bad  and 
inferior  and  deficient  -crop,  and  thereby  plaintiff  sus- 
tained 4md  inenfred  loss  and  damage  amounting,  to 
wiV  to  £2,000  in  tespect  of  the  portion  of  the  satd 
aeed  so*nby  plaintiff  as  ^foresaid,  and  the  said  other 
persons  also  sustained  and  incurred  damage  and  loss 
in  respect  of  the  said  seed  sold  to  them  respectively 
by  plaintiff  as  aforesaid,  amounting  in  all,  to  wit,  to 
£1,000  by  means  and  in  consequence  of  the  said 
breaches  of  warranty  so  made  to  them  respectively  by 
plaintiff  as  aforesaid,  and  by  their  respectively  Bowing 
same  seed  <oa  the  faith  of  the  said  warranty  to  them 
respectively  being  true,  and  plaintiff  became  liable  to 
compensate  and  make  good  to  the  said  persons  re- 
spectively the  less  and  damage  so  sustained  and  in- 
curred by  them  respectively  as  aforesaid,  and  plaintiff 
has  heretofore  been  obliged  to  compensate  and  make 
good,  and  has  compensated  and  made  good  to  certain 
of  the  said  persons,  and  is  now  liable  to  compensate 
and  make  good  to  the  others  of  the  said  persons  their 
respective  aforesaid  loss  and  damage,  to  the  plaintiffs 
damage  of  £3,000.  The  second  count  complained 
that  plaintiff,  at  the  time  next  mentioned,  and  long 
before,  was  a  grower  of  flax  and  seller  of  flax  seed, 
and  defendant  was  a  merchant,  and  importer  and  seller 
of  flax  seed,  and  that  in  the  year  1864  there  was  a 
good  quantity  of  flax  seed  sown  in  Ireland,  which 
was  good  growing  seed,  of  good  quality,  and  from 
which  good  crops  were  produced,  to  wit,  in  the  season 
of  1864,  and  plaintiff  saith  the  defendants,  in  the  year 
1866,  by  warranting  88  barrels  of  flax  seed  to  be  as 
good  growing  seed  as  any  flax  seed  of  the  then  last 
year,  to  wit,  the  year  1664,  sold  the  said  38  barrels 
of  said  seed  to  the  plaintiff,  yet  the  said  seed  so  sold 
to  the  plaintiff  as  aforesaid  was  not  then  as  good 
growing  seed  as  any  flax  seed  of  the  then  last  year, 
but  was  greatly  inferior  to  other  growing  flax  seed  of 
the  then  last  year,  sown  by  plaintiff  and  certain  other 
persona.  The  third  count  complained  that  the  defen- 
dant, in  the  year  1865,  by  warranting  38  barrels 
Mitchell's  picked  Riga  flax  seed  to  be  very  good,  and 
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that  same  would  giro  as  good  a  crop  as  any  flax  seed, 
told  the  said  38  barrels  of  said  seed  to  the  plaintiff; 
jet  the  said  seed  so  sold  to  the  plaintiff  as  aforesaid 
was  not  then  very  or  at  all  good  seed*  nor  would  same 
give,  nor  was  same  capable  of  giving  or  yielding  as 
good  a  crop  ascertain  other  flax  seed  which  was  sown 
by  plaintiff,  and  certain  other  persons  produced  in  the 
said  year  1865.    The  fourth  count  complained  that 
the  defendant,  by  warranting  38  barrels  of  extra  picked 
Riga  flax  seed  to  be  reasonably  fit  and  proper  for  the 
purpose  of  being  sown,  and  capable  of  yielding  and 
producing  a  good  crop  of  flax  seed,  sold  the  said  38 
barrels  of  said  seed  to  the  plaintiff;  yet  the  said  seed 
was  not  then  reasonably  fit  and  proper  for  the  purpose 
of  being  sown,  or  capable  of  yielding  or  producing  a 
good  crop  of  flax.     The  fifth  count  complained  that 
before  and  at  the  time  of  the  sale  of  the  said  seed 
herein-after  mentioned,  the  defendant  was  and  still  is 
a  seller  of  flax  seed  by  wholesale,  and  the  plaintiff,  as 
the  defendant  during  all  the  time  aforesaid  well  knew, 
was  and  still  is  a  grower  of  flax  and  a  seller  of  flax 
«eed  by  retail,  and  that  plaintiff'  bought  of  the  defen- 
dant, and  the  defendant  sold  and  delivered  to  the 
plaintiff  for  the  purpose  of  plaintiff's  said  trade  and 
business,  as  grower  of  flax  and  retailer  of  flax  seed,  a 
quantity  of  flax  seed  for  the  purpose  of  being  sown 
during  the  season  of  1865  in  Ireland,  of  which  the 
defendant  had  due  notice,  and  the  price  of  same  was 
the  best  price  of  the  day  for  good,  sound,  merchanta- 
ble seed,  and  all  conditions  were  performed,  and  all 
things  happened  and  were  done,  and  all  times  elapsed 
necessary  to  entitle  plaintiff  to  have  said  seed  delivered 
to  the  plaintiff  of  a  good,  sound,  and  merchantable 
quality,  and  reasonably  fit  and  proper  for  the  plain- 
tiff's aforesaid  purposes,  of  all  which  the  defendant 
had  due  notice;  yet  the  said  seed  was  not,  at  the  time 
of  the  delivery  thereof  by  the  defendant  to  the  plain* 
tiff  as  aforesaid  good,  sound,  or  merchantable,  or  rea- 
sonably fit  or  proper  for  the  purposes  aforesaid.    The 
sixth  count  complained  that  before  and  at  the  time  of 
the  sale  of  the  seed  hereinafter  mentioned,  the  defendant 
was  and  still  is  a  seller  of  flax  seed  by  wholesale,  and 
the  plaintiff,  as  the  defendant  during  all  the  time  afore- 
said well  knew,  was  and  still  is  a  grower  of  flax  and  a 
seller  of  flax  seed  by  retail,  and  that  for  and  in  con- 
sideration that  plaintiff  would  buy  of  defendant  38 
barrels  of  flax  seed  at  a  certain  price,  defendant  pro- 
mised that  same  should  be  of  good,  sound  and  mer- 
chantable quality,  and  reasonably  fit  and  proper  for 
the  plaintiff's  aforesaid  purpose,  and  plaintiff  bought 
from  defendant,  and  defendant  sold  and  delivered, 
said  38  barrels  of  seed  to  plaintiff  on  the  terms  and 
at  the  price  aforesaid,  and  all  conditions  were  per- 
formed, and  all  things  happened  and  were  done,  and 
all  times  elapsed  necessary  to  entitle  plaintiff  to  have 
said  seed  delivered  to  the  plaintiff  of  a  good,  sound, 
and  merchantable  quality,  and  reasonably  fit  and  pro- 
per for  the  plaintiff '3  aforesaid  purposes,  of  all  which 
defendant  had  due  notice;  yet  the  said  seed  was  not, 
at  the  time  of  the  delivery  thereof  by  the  defendant 
to  the  plaintiff  as  aforesaid,  good,  sound,  and  mer- 
chantable, or  reasonably  fit  or  proper  for  the  pur- 
poses aforesaid.     The  defences  pleaded  were  the  fol- 
lowing:— To  the  first  count — 1.  That  the  defendant 
did  not  warrant,   as  in  tha  said  first  count  alleged. 


2.  That  at  the  time  of  the  said  sale  the  seed  sold  by 
the  defondaut  to  the  plaintiff  was  good  growing  seed, 
and  such  as  would  give  a  good  crop.  To  the  second 
count— .1.  A  traverse  of  the  warranty.  2.  That  at 
the  time  of  the  said  sale  the  seed  sold  by  the  defen- 
dant to.  the  plaintiff  as  therein  stated  was  as  good 
growing  seed  as  any  flax  seed  of  the  then  last  year. 
To  the  third  count — 1.  That  the  defendant  did  not 
sell  to  the  plaintiff  the  flax  seed  in  said  third  count 
mentioned,  or  any  part  thereof.  2.  A  traverse  of 
the  warranty.  3.  That  at  the  time  of  the  said  sale 
the  seed  sold  by  the  defendant  to  the  plaintiff  as 
therein  stated  was  very  good,  and  such  as  wonld  give 
as  good  a  crop  as  any  flax  seed.  To  the  4th  count— 
1.  A  traverse  of  the  warranty.  2.  That  at  the 
time  of  the  said  sale  the  seed  sold  by  the  defendant  to 
the  plaintiff  as  therein  stated  was  reasonably  fit  and 
proper  for  the  purpose  of  being  sown,  and  capable  of 
yielding  and  producing  a  good  crop  of  flax.  To 
the  fifth  count— 1.  A  traverse  of  the  warranty 
or  undertaking  alleged.  2.  That  at  the  time 
of  the  sale  and  delivery  of  the  flax  seed  as  therein 
stated,  the  said  flax  seed  was  of  a  good,  sound 
and  merchantable  quality,  and  reasonably  fit  and 
proper  for  the  plaintiff's  purposes,  as  in  said 
fifth  count  mentioned.  To  the  sixth  count— 1.  A 
traverse  of  the  promise  alleged.  2.  That  at  the  time 
of  the  sale  and  delivery  of  the  said  flax  seed  as  therein 
stated,  the  said  flax  seed  was  of  good,  sound,  and 
merchantable  quality,  and  reasonably  fit  and  proper 
for  the  plaintiff's  purpose  in  said  count  set  forth. 
The  issues  were  in  the  terms  of  the  defences. 

The  action  was  tried  before  O'Hagan,  J.,  at  the 
Cork  Spring  Assises,  1866.     The  alleged  warranties 
were  contained  in  a  written  correspondence  of  consi- 
derable length  between  the  plaintiff  and  defendant, 
which  was  put  in  evidence,  and  in  particular  in  two 
letters  of  March  15th  and  March  23rd.   The  plaintiff 
deposed  that  be  purchased  on  the  faith  of  the  state- 
ments in  those  letters,  having  confidence  in  the  defen- 
dant's skill  and  probity.    On  the  defences  alleging  that 
the  seed  was  sound,  several  witnesses  were  examined 
on  the  part  of  the  plaintiff  to  prove  the  unsoundness 
and  bad  condition  of  the  seed.     Upon  the  suggestion 
of  the  learned  judge  the  plaintiff's  counsel  forbore  to 
examine  several  other  witnesses  who  were  in  atten- 
dance to  prove  this  part  of  the  plaintiff's  case.  Upon 
the  question  of  warranty  the  following  letters  and 
portions  of  letters  amongst  others  were  read  on  both 
sides.     A  letter  from  the  plaintiff  to  the  defendant 
dated  30th  Jan.  1865,  asking,  "What  for  a  lot  of 
Riga  extra  picked? "     A  letter  from  the  same  to  the 
same,  dated  4th  Febrnary,  saying,  "  Will  thank  jon 
for  samples  of  Dutch  and  Riga  with  lowest  price  for 
50  of  each."      A  letter  from  the  defendant  to  the 
plaintiff  dated   15th  March,  saying,  "I  am  in  re- 
ceipt of  your  favour  of  the  13th  inst,  and  I  now  send 
you  sample  of  the  extra  picked  and  picked  Riga  « 
what  J  have  this  year.    It  does  not  look  so  well  as 
last  season,  but  good  growing  seed,  and  will  give  a 
good  crop,  as  good  a.crop  as  far  as  seed  is  concerned. 
A  letter  from  the  plaintiff  to  the  defendant,  dated 
17th  March,  saying,  "  The  sample  of  extra  and  picked 
seed  to  hand  is  really  miserable  stuff.  Conld you  get .m 
20  barrels  of  Jacobs  for  my  own  sowing,  and  send  it 
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early  next  week.  I  will  leave  the  price  to  yourself,  as  I 
want  a  good  article.9'     A  letter  from  the  defendant  to 
the  plaintiff  dated  23rd  March,  saying,  "  I  am  not  able 
to  get  one  barrel  of  Jacob's  extra  picked  Riga,  and 
those  who  have  picked.     I  see  it  is  hardly  eqoal  to 
Mitchell's  picked,  so  if  yon  want  real  extra  picked, 
yon  will  have  to  take  Mitchell's,  and  which  is  the 
best  I  have  seen  this  season,  bad  and  all  as  yon  think 
it  to  be,  but  yon  will  find  it  as  good  a  growing  seed 
as  any  of  last  year.     If  you  want  for  your  own  sow- 
ing, I  would  advise  yon  to  take  it.    Mitchell's  picked 
is  very  good,  and  give  as  good  a  crop  as  any.     If  yon 
want  a  lot  of  it  for  Lord  Bandon's  tenants,  I  will  be 
able  to  give  yon  as  good  seed,  and  on  as  reasonable 
terms  as  any  one  in  the  North,  if  you  have  to  come 
North  to  purchase."     A  letter  from  the  plaintiff  to 
the  defendant  dated  25  th  March,  saying — "  Send  me 
20  barrels  of  the  best  extra  picked  Riga  yon  can  get 
on  receipt     There  is  some  of  Mitchell's  shipments 
warranted  extra  picked  offered  to  me  at  58s.     Yours 
is  a  little  cleaner."     A  letter  from  the  same  to  the 
same  dated  10th  April,  saying,  "  How  is  it  the  Riga 
seed  Is  so  cold  and  damp-like?     I  never  saw  it  be- 
fore; I  will  want  more  seed  next  week.''      A  letter 
from  the  same  to  the  same,  dated  14th  April,  say- 
ing, u  The  demand  for  seed  here  is  very  sluggish,  and 
the  cold,  raw  feel  of  yours  has  put  me  to  a  stand,  but 
find  it  cleaner  than  other  samples  I  see  here."     A 
letter  from  the  same  to  the  same,  dated  1 8th  April, 
aaying,  "  Send  now  on  receipt  8  barrels  extra  picked." 
A  letter  from  the  same  to  the  same,  dated  26th  April, 
saying — •'  There  is  terrible  havoc  in  the  seed  trade 
this  year,  and  don't  wonder  at  it  from  quality  of  seed, 
the  first  I  sowed  of  yonr  seed  brairding  very  thin." 
A  letter  from  the  same  to  the  same,  dated  10th  May, 
saying,  "  I  hope  you  got  well  rid  of  your  Riga  seed, 
and  that  you  gave  no  guarantee  of  it.      It  is  little 
more  than  half  crop,  except  where  nearly  double  seed 
pnt  on,  or  a  bushel  more  to  the  statute  acre  than  is 
usually  pnt  on?"      A  letter  from  the  same  to  the 
same,  dated  15th  July,  saying — u  It  is  a  miserable 
crop — never  had  I  as  bad,  and  what  seed  I  gave  out 
I  am  in  a  fix  about  it.     I  will  have  to  allow  some- 
thing to  them  for  the  loss.     Several  shopkeepers  who 
sold  seed  are  allowing  for  loss  to  stop  their  mouth. 
I  wonld  rather  than  a  a  good  deal  I  had  nothing  to 
do  with  flax  seed  this  year."   The  defendant  was  also 
examined.     At  the  close  of  the  case  on  both  sides, 
the  counsel  for  the  plaintiff  called  upon  the  judge  to 
direct  the  jury  that  on  the  evidence  for  the  defendant 
and   the  correspondence,  an  implied  warranty   was 
established  on  the  terms  of  the  last  two  counts  of  the 
summons  and  plaint,  which  he  declined  to  do.     The 
plaintiff's  counsel  then  asked  him  to  tell  the  jury  that 
the  intention  of  the  defendant  in  writing  his  letters 
was  immaterial  to  the  issue,  and  that  if  the  plaintiff 
acted  on  the  representation  of  the  letters  there  was  a 
warranty  irrespective  of  the  intention  on  either  side. 
The  judge  declined  so  to  direct  the  jury,  aud  told 
them  in  substance  that  an  affirmation  on  the  occasion 
of  a  sale  is  a  warranty  if  it  be  so  intended,  and  that  a 
representation  without  an  intention  on  either  side  to 
give  or  receive  a  warranty  does  not  constitute  a  war- 
ranty, and  he  left  to  them  the  question  whether  a  war- 
ranty had  been  given.  The  jury  found  there  was  no  war- 


ranty. The  defendant's  counsel  called  on  the  judge  to* 
discharge  the  jury  from  finding  on  any  of  the  issues  save* 
those  as  to  the  warranty,  to  which  the  plaintiff's  counsel 
objected.  The  j udge  discharged  the  j  ury  from  finding 
on  the  other  issues  as  being  immaterial,  by  reason  of 
their  answer  that  there  was  no  warranty,  and  they 
fonnd  a  verdict  for  the  defendant.  In  the  Easter  Term 
ensuing,  the  plaintiff's  counsel  obtained  a  condi- 
tional order  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground  that  said  verdict  was  against 
evidence  and  the  weight  of  evidence,  and  on  the  fur- 
ther ground  of  misdirection  by  the  learned  judge,  and 
also  because  the  learned  judge  discharged  the  jury 
from  finding  on  certain  of  the  issues  without  the  con- 
sent and  against  the  will  of  the  plaintiff,  against 
which 

Chatterton,  Q.C.  and  Exham,  Q.C.,  showed  causa 
Heron,  Q.O.,  and  William  M.  Johnson,  for  the 
plaintiff. 

The  following  authorities  were  cited — Powell  v. 
Sonnet  (1  Bligh.  N.  S.  545);  Tisdall  v.  PameU  (14 
Ir.  C.  L.  R.  1);  Cassidy  v.  Kincaid  (10  Ir.  Jnr., 
N.  S.,  176);  Tinkler  v.  Rowland  (4  A.  &  E.  868;; 
Carter  v.  Crick  (4  H.  &  N.  412);  Studey  v.  Baily 
(I  H.  &  0.  405);  Sheila  v.  Cannon  (10  Ir.  Jnr.  N.S. 
247);  Empson  v.  Fait  fax  (8  A.  &  E.  296);  Taylor 
on  Evidence,  998 ;  Addison  on  Contracts,  pp.  230, 
234;  Chitty  on  Contracts,  411. 

Cur.  adv.  vult. 

June  12. — Kbooh,  J.,  delivered  the  judgment  of 
the  Conrt. — The  whole  question  tnrns  on  the  corre- 
spondence. It  was  conteuded  by  the  plaintiff's  coun- 
sel that  an  implied  warranty  existed,  relying  very 
much  on  Sheila  v.  Cannon.  Judge  O'Hagan  left  the 
question  of  warranty  to  the  jury.  We  do  not  think 
the  case  conflicts  with  Sheila  v.  Cannon,  because  the 
correspondence  negatives  the  existence  of  any  war- 
ranty. As  to  the  issues  which  were  withdrawn  from 
the  jury,  npon  these  issues  we  are  of  opinion  that  the 
plaintiff  should  have  the  costs  properly  and  necessa- 
rily incurred  by  him. 

Rule  discharged. 


Court  of  Appeal  in  Cljanccrj? 

Roportad  by  Olirer  J.  Burke,  Esq.,  Barristorat-Law. 

Babbt  v.  M'Cabtht. 

Solicitor  and  client — Both  living  out  of  the  juria- 
diction — Substitution  of  service  on  Irish  solicitor. 

T.  R.,  living  in  Rio  de  Janeiro,  instructed  his  Lon- 
don aolicitora,  De  Jersey  and  Micklem,  of  London^ 
to  appear  Jor  him  in  certain  administration  suits 
pending  in  the  Irish  Court  of  Chancery.  Said 
London  aolicitor*  employed  an  Irish  solicitor  to 
appear  in  said  auits;  and  with  said  London  soli- 
citor, and  never  with  said  T.  R.,  whose  exact  ad- 
dress they  then  aa  now  were  ignorant  of  did  said 
Irish  solicitor  entirely  correspond  in  said  matters* 
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Another  and  a  different  cause  petition  in  relation 
to  certain  claim*  of  said  T.  R.  in  said  suits  having 
been  filed  by  one  B^  a  motion  was  thereupon  mcuie 
to  the  late  Master  of  the  Soils  to  substitute  serviie 
on  said  Irish  solicitor  for  said  T.  R.%  whereupon 
his  Honor  made  an  order  making  no  rule  on  said 
motion.  Held,  reversing  the  order  of  the  Master 
of  the  Rolls,  that  the  motion  ought  to  have  been 
granted,  and  service  should  have  been  substituted. 
A.  B.y  who  resided  in  London,  appeared  as  respon- 
dent in  said  administration  suits  by  her  Irish  soli- 
citor, Q>  0*B.  K„  but  said  A.  B.  had  not  instruc- 
ted her  said  solicitor  to  appear  in  said  Qtfrer  suit 
filed  by  said  B.  Held  also,  that  service  should  be 
substituted  on  said  G.  &B.  K.  Jor  said  A.  B. 

This  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls.  The  petition  of  appeal  stated  that  a  cause 
petition  was  instituted  on  the  29th  of  May,  1865, 
pursuant  to  liberty  given  by  Master  Litton  on  the 
8th  of  May,  1 865,  by  his  rulings  made  in  a  cer- 
tain cause  petition  matter  pending  before  him,  under 
tho  15th  section  of  the  Chancery  (Ireland)  Regulation 
Act;  and  being  a  suit  to  administer  the  personal 
estate  of  one  Anne  Kenny,  deceased,  instituted  by  Denis 
Florence  M'Cart)iy  for  that  purpose,  in  which  Bridget 
Agnes  Buike,  a  residuary  legatee,  and  her  Majesty's 
Attorney- General,  were  respondents,  and  by  sugges- 
tion Agnes  Burke,  executrix  of  said  Bridget  Agnes 
Burke,  deceased,  was  made  respondent.  That  the 
object  of  the  suit  so  instituted  by  petitioner,  pursuant 
to  such  permission,  was  to  be  relieved  from  the  ope- 
ration of  an  prder  made  in  that  administration  suit  by 
Master  Litton  on  the  26th  November,  1864,  by 
which,  upon  the  oharge  of  one  Thomas  Reeves,  resi- 
dent at  Rio  de  Janeiro,  in  Brasil,  out  of  the  jurisdic- 
tion, and  filed  by  Joseph  Henry  Townsend,  who  acted 
And  appeared  for  him  as  his  solicitor  in  said  suit,  the 
said  Thomas  Reeves  was  declared  entitled  to  a  certain 
bill  of  exchange  drawn  by  one  William  Daly  on  the 
1st  of  June,  1859,  and  accepted  by  the  said  Thomas 
Beeves,  and  payable  to  Messrs.  Richard  and  George 
L.  Cathcart,  who  subsequently  acted  as  the  solicitors 
for  the  petitioners  in  said  cause  petition  proceedings 
before  Master  Litton,  in  discharge  of  a  claim  made  by 
him,  the  said  Thomas  Reeves,  against  the  assets  of 
said  Anne  Kenny;  but  as  to  one-fourth  of  which 
bill  the  said  Messrs.  Cathcart  were  trustees,  not  for 
the  representative  of  said  Anne  Kenny,  but  for  peti- 
tioner, although  dealt  with  in  said  matter  as  being  in 
its  entirety  assets  of  said  Aune  Kenny.  That  the 
order  now  appealed  from  by  petitioner  was  an  order 
made  by  the  Master  of  the  Rolls  on  the  7th  day 
of  July,  1965,  hereinafter  more  particularly  men- 
tioned, whereby  he  ^missed  with  co$ts,  payable  to 
said  Joseph  Henry  Townsend,  solicitor,  an  application 
for  an  order  to  have  substitution  of  service  of  tho 
petition  in  this  matter  on  the  solicitors  in  the  suit, 
the  order  wherein  it  was  by  the  petition  sought  to  be 
relieved  from.  That  the  facts  and  circumstances 
.material  to-ilio  purposes  of  this  appeal  as  showing  the 
mature  of  the  suit  as  set  forth  in  the  petition  more  fully, 
and  as  referred  to  in  the  affidavit  of  Charles  L.  Pcrrott, 
petitioner's  solicitor,  made  for  the  purposes  of  said 
-motion  and  read  thereon,  and  tho  documents  therein 


referred  to  were  as  follows  : — One  James  Keuay, 
formerly  of  Ireland,  but  who  died  ^qmicifed  at  Rio  de 
Janeiro,  in  Brazil,  was  the  brother  of  the  said  Anne 
Kenny  and  three  other  listers,  resident  in  Iceland, 
who  all  survived  him;  the  said  Aune  Kenny,  who 
lately  died,  having  been  the   survivor.     TJbat  Mary 
Barry,  one  of  said  sisters,  was  the  wife  of  petitioner, 
of  whom  he  is  and  was,  at  the  time  of  the  compro- 
mise after  mentioned,  the  personal  representative. 
Tbaf  the  said  James  Kenny  so  domiciled,  and  .having 
amassed  considerable  wealth,  made  two  wills  bearing 
date  the  23rd  January,  1847,  and  29tb  June,  X  656, 
and  died,  leaving  a  son,  Jtobert  James  Kepny,^o 
whom  and  his  three  (testators)  sisters  he  thereby  be- 
queathed all  his  property,  and  which  Robert  James 
Kenny  also  subsequently  died,  having  first  bequeathed 
all  his  property  (being  that  so  devised  from  bis  ra- 
ther) to  his  said  four  aunts,  the  sisters  of  said  James 
Kenny.     That  by  the  conjoint  operation  of  said  wills 
and  otherwise,  the  said  sisters  of  said  James  Kenny, 
that  is,  Anne  Kenny,  Catherine  Kenny,  Ellen  Kenny, 
and  petitioner  and  his  said  wife,  Mary  Barry,  other- 
wise Kenny,  became  entitled  in  fourths  to  the  -assets 
of  said  James  and  Robert  James  Kenny;  and  in  the 
year  1 859  one  William  Daly  was  sent  out  to  Rio  de 
Janeiro  to  realise  the  same,  and  received  powers  of 
attorney  for  the  purpose  from  the  said  Anne,  Cathe- 
rine, and  Ellen  Kenny,  and  from  petitioner's  said  wife. 
That  such  proceedings  took  place  that  said  Mr.  Daly 
effected  a  compromise  of  such  claims  in  Rio  de  Ja- 
neiro by  a  sale  by  deed  executed  on  the  4th  June, 
1859,  on  behalf  of  the  other  parties,  and  one  exe- 
cuted by  petitioner  and  bis  said  wife  confirmatory  on 
their  behalf  in  the  mouth  of  July  following,  by  which 
all  the  said  assets  were,. according  to  the  law  of  Bra- 
ail,  ceded  to  said  Thomas  Reeves  in  consideration  of 
£8,000,  secured  by  bills  for  £3,000  in  London  sub- 
sequently received,  and  one  for  £5,000,  bearing  date 
the  1st  June,  1859,  at  one  year's  date,  drawn  by 
said  William  Daly,  accepted  by  said  Thomas  Reeves, 
payable  in  London  to  Messrs.  Richard  and  George  L. 
Cathcart,  who  are  the  solicitors  now  for  the  said 
Denis  Florence  M'Cartby.     That  after  the  said   bills 
had  been  received,  and  the  amount  of  the  former  paid 
to  Messrs.  Cathcart,  the  trustees  thereof,  and  the  same 
being  about  to  be  [paid  to  the  other  cestui  que  trusts 
in  derogation  of  the  rights  of  petitioner  and  his  said 
wife,  they,  on  or  about  the  22nd  December,  1859, 
instituted  a  cause  petition  proceeding  against  the  said 
Messrs  Cathcart  and  said  Anne  Kenny  and  others  to 
enforce  their  claims  to  the  one-fourth  of  said   bills, 
which  suit  was  terminated  by  a  written  compromise 
on  the  17th  March,  1860,  whereby  it  was  declared 
that  said  Anne  Kenny  in  her  own  right,  and  as  .per- 
sonal representative  and  devisee  of  her  sisters,  Cathe- 
rine and  Ellen,  then  deceased,  was  entitled  to  three- 
fourths,  and  petitioner,  as  personal  representative  of 
bis  >ai<lwife,  then  deceased,  to  one- fourth  of  the  amount 
of  the  bill  of  exchange  for  £5,000,  the  one -fourth  of 
she  amount  of  the  other  bills,  and  the  costs  of  the 
suit  being  paid  to  petitioner.     That  the  said  D.  F. 
McCarthy  having,  by  the  said  Messrs.  Richard  and 
George   L.    Cathcart,   as   his  solicitors,   filed    such 
cause  petition  under  the  fifteenth  section  of  the  Chan- 
cery Regulation  Act  (the  petition  wherein  did  not 
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disclose  the  lights  of  petition  as  aforesaid,  and  of  the 
filing  of  which,  and  of  the  subsequent  proceedings 
wherein  he  was  ignorant,  being  neither  party  nor 
privy  thereto,  nor  informed  thereof,  till  long  after  the 
pronouncing  the  order  complained  of  heroin-after  men- 
tioned), an  order  was  made  by  Master  Litton  on  the 
28t&  May,  1863,  for  the  petitioner  therein  to  bring 
into  Court  to  the  credit  of  that  matter  the  said  bill  for 
£5,000,  dealing  with  the  same  as  altogether  assets  of 
said  Anne  Kenny.  That  thereupon  the  said  llioma* 
Beeves  appeared  in  said  matter  by  the  said  Joseph 
Henry  Townsend  as  solicitor,  and  on  the  10th  of 
May,  1864,  filed  a  charge,  to  trbfob  petitioner  referred, 
claiming  again*  the  assets  of  daid  Anne  Kenny,  on 
the  ground  of  certain  alleged  defeat  in  the  title  to  the 
said  assets  on  account  of  a  subsequent  alleged  demand 
to  a  portion  of  the  assets  of  said  Robert  James  Kenny, 
charged  to  have  been  established  in  Bio  de  Janeire 
•gainst  said  assets,  according  to  the  law  of  that  coun- 
try, by  the  reputed  mother  of  the  said  Robert  James 
Keanyv  That  such  proceedings  took  place  on  the 
hearing  of  said  charge  that  by  the  final  order  made 
in  the  said  matter  on  the  26th  of  November,  1804,  it 
was,  among  other  things,  declared  that  the  said 
Thomas  Reeves  was  entitled  in  addition  to  a  certain 
balance  of  stock  and  cash,  to  the  said  bill  of  exchange 
in  full  discharge  of  all  claims  and  demands  which  he 
might  have  against  the  estate  and  effects  of  said  Anne 
•  Kenny  and  hot  said  sisters,  Catherine  and  Ellen,  thai 
dbJposing  of  petitioner's  one  fourth,  which,  if  banded 
over,  in  pursuance  of  said  order,,  te  the  said  Tho- 
mas Reeves  in  Rio  de  Janeiro,  petitioner  would 
have  been  without  redress.  Tbat  having  for  the  first 
tiaae,  in  April  last,  learned  the  above  facts,  an  appli- 
cation was  made  by  petitioner  to  Master  Litton;  and 
the  same  having  beeu  heard  on  the  8th  day  of  May 
last,  and  opposed  by  counsel,  instructed  by  said  Jo- 
seph Henry  Townsend  on  behalf  of  said  Thomas 
Reeves,  and  by  counsel  for  Agnes  Burke  (erroneously 
in  said  rulings  entered  as  Miss  Kenny),  instructed  by 
Mr.  George  O'Brien  Kennedy,  a  rating  was  made  by 
the  Master  that  the  bill  for  £5,000  shouM  remain  in 
Court  till  further  order,  with*  liberty  to  petitioner  to 
file  a  eaose  petition  in  relation  to  his  claims  on  same 
if  filed  by  the  29th  May,  and  further  as  therein.  That 
accordingly  petitioner  on  the  said  29th  May  filed  his 
cause  petition  against  the  said  Thomas  Reeves  and  the 
other  parties  in  this  matter,  stating,  among  others,  the 
above  facts,  and'  seeking  to  be  relieved  from,  or  to 
hare  said  order  of  the  26th  November,  1864,  varied, 
ao  far  as  it  affected  the  rights  of  petitioner;  and  that 
the  said  Messrs.  R.  and  G.  L.  Cathcart  might  be  de- 
clared trustees  for  petitioner  of  one  fourth  of  said  bill 
of  exchange,  and  ordered  to  enforce  payment  thereof 
from  said  Thomas  Reeves,  and  further'  as-  therein. 
The  petitioner  having  thereupon,  on  the  affidavit  of 
his  solicitor,  Charles  L.  Perron,  filed  the  16th  day  of 
June,  applied  to  the  Master  of  the  RolU  for  substitute 
tion  of  service  of  said  cause  petition  on  the  said 
Joseph  H.  Townsend  for  the  said  Thomas  Reeves  so 
resident  in  Rio  de  Janeiro,  and  on  George  O'Brien 
Kennedy,  the  solicitor  for  said  Agues  Burke,  resident 
near  London,  the  Master  of  the  Rolls  gave  permission 
to  serve  notice  of  such  application  on  said  Joseph  FTh 
Townsend'  and  George  O'Brien  Kennedy,  whoreupon 


such  notice  was  served  that  application  would  be  mails 
that  the  service  of  the  notice  of  cause  petition  filed  in 
this  matter  already  served  on  Thomas  Reeves  and 
Agnes  Burke,  respondents  in  this  matter,  by  service 
of  said  notice  on  the  solicitors  for  said  respective  re- 
spondents, who  appeared  for  them  in  a  cause  petition 
matter  now  pending  in  this  Court,  wherein  said  Denis 
Florence  M'Carthy  is  petitioner,  and  her  Majesty's  At- 
torney-General, and  by  suggestion  said  Agnes  Burke, 
executrix  of  Bridget  Agnes  BoTke,  deceased,  (a  former 
respondent)  were  respondents— that  is  to  say,  on  the  3rd 
June  then  instant,  on  Joseph  Henry  Townsend,  solicitor 
for  the  said  Thomas  Reeves,  and  on  George  O'Brien 
Kennedy,  solicitor  for  6aid  Agnes  Burke,  said  respon- 
dents, residing  dot  of  the  jurisdiction  of  this  Court, 
the  said  Thomas  Reeves,  whe  reside*  m  Rto  de  Ja- 
neiro, in  the  Brazils,  being  given  np  to  the  9 1st  of 
October  nest  to  answer  said  petition,  and  said 
Agnes  Burke  being  given  up  to  the  1st  of  August 
then  next  to  answer,  or  tbat  said  petitioner  be  at 
liberty  to  serve  said  notice  out  of  the  jurisdiction  of 
this  Court.  That  the  said  Joseph  Henry  Town- 
seud,  on  the  1st  of  July,  1864,  filed  an  affidavit, 
stating  in  swbstavee  that  he  acted  as  the  solicitor 
for  Mr.  Reeves,  having  been  appointed  through 
Messrs.  I>e  Jersey  and  Micklem,  solicitors,  of  Lon- 
don, and  communicated  only  through  them  as  by 
such  affidavit  appears;  and  he  appeared  on  said 
motion  by  two  counsel  to  oppose  the  application;  the 
•aid  George  O'Brien  Kennedy  did  not  appear,  but 
wrote  a  letter,  giving  the  address  of  Miss  Burke  in 
Kirby-street,  Hatton  Gardens,  London,  but  saying  he 
had  not  authority  to  appear  for  her  kr  the  petitioner's 
suit  That  thereupon,  the  Master  of  the  Holfe,  by  his 
order  made  on  the  7th  July,  1865,  referring  to  tho 
notice  of  motion  herein- before  stated,  and  set  forth  in 
the  schedule  to  his  order,  and  referring  to  the  docu- 
ments hereinbefore  mentioned,  was  pleased  to  make 
no  rate  on  the  motion,  and  to  order  that  petitioner 
should  pay  to  Mr.  Joseph  H.  Townsend,  his  costs  of 
appearing  on  said  motion. 

To  the  above  petition  of  appear  said  Joseph  Henry 
Townseud  answered,  that  by  the  order  appealed  from, 
the  Court  made  no  rale  on  the  motion:  therein  men- 
tioned, having  regard  to  the  affidavit  of  said  Joseph 
Henry  Townsend,  filed  the  1st  July  tot,  and  the 
letter  of  Mr.  George  O'Biien  Kennedy,  dated  24th 
June  last;  and  it  was  thereby  ordered,  that  peti- 
tioner should  pay  to  said  Joseph  Henry  Townsend 
his  oosts  of  appearing  on  sard  motion,  when  taxed 
and  ascertained.  That  as  to  the  facts  and  circum- 
stances alleged  in  said  petition  of  appeal,  the  said 
Joseph  Henry  Townsend,  so  far  as  same  are  mate- 
rial, referred  to  such  proof  as  petitioner  should  make 
thereof,  he  only  lately  having  heard  of  many  of  tho 
matters  therein  alleged,  and  having  no  other  know- 
ledge thereof,  save  what  is  derived  from  hearsay;  but 
he  believed  and  charged  that,  under  the  compromise 
in  10th  paragraph  mentioned*  there  was  actually -paid 
to  the  petitioner  a  sum  of  £500,  or  thereabouts,  part 
of  the  sum  of  £3,000,  the  money  of  the  said  Thomas 
Reeves, — the  consideration  for  which  had  wholly 
failed,  as  herein-after  mentioned.  That  he  admitted  be 
filed  a  charge  on  behalf  of  said  Thomas  Reeves,  but 
he  submitted  that  the  said  charge  was  not  accurately 
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stated  in  said  petition,  for  be  said  that  by  said 
charge  tho  said  Thomas  Reeves  alleged  that  there 
had  been  a  total  failure  of  the  consideration  for  the 
sum  of  £3,000  paid  by  him,  and  for  the  snm  of 
£5,000,  the  amount  of  the  bill  of  exchange  in  peti- 
tion mentioned,  the  subject  of  the  present  suit ;  and 
by  said  charge  said  Thomas  Reeves  alleged  that  he 
had  never  received  any  sum  whatsoever  in  respect  of 
the  inheritance  of  said  Robert  James  Kenny,  pur- 
chased by  him  for  said  sum  of  £3,000  and  said  bill 
for  £5,000,  the  said  Thomas  Reeves  never  having 
received  any  money  or  other  consideration  whatsoever 
in  respect  of  said  inheritance,  and  the  amount  of  the 
costs  which  he  had  incurred  in  defending  his  right  to 
said  inheritance  having  far  exceeded  the  part  thereof 
which  was  decreed  to  him.  That  such  orders  were 
made  as  in  petition  of  appeal  mentioned,  and  that 
snch  notice  of  motion  was  served  as  in  said  petition 
also  is  mentioned.  That  said  notice  of  motion  having 
been  served  on  said  Joseph  Henry  Townsend,  he  the 
said  Joseph  Henry  Townsend  was  advised  that  being 
an  officer  of  this  honorable  Court,  it  was  his  duty  to 
appear  on  said  motion  and  inform  the  Court  by  affi- 
davit, of  the  true  nature  of  the  position  which  he  oc- 
cupied in  reference  to  the  said  Thomas  Reeves,  and 
he  accordingly  made  and  filed  the  affidavits  in  said 
petition  mentioned,  but  which  affidavit  was  not  truly 
stated  in  said  petition.  That  by  said  affidavit  (the 
several  allegations  in  which  he  prayed  might  be  taken 
as  if  here  repeated)  he  amongst  other  things  deposed, 
as  the  facts  were,  that  he  was  retained  by  Messrs.  De 
Jersey  and  Micklem,  solicitors,  of  Loudon,  to  file  said 
charge  to  recover  the  amount  claimed  by  said  Thomas 
Reeves,  to  be  due  to  him  from  the  assets  of  Anne 
Kenny  by  reason  of  the  total  failure  of  the  considera- 
tion for  which  said  Thomas  Reeves  paid  said  sum  of 
£3,000,  and  gave  the  said  bill  of  exchange  for 
£5,000;  and  that  he  the  said  Joseph  Henry  Town- 
send  never  had  any  direct  communication  with  the 
said  Thomas  Reeves,  and  did  not  know  him,  and 
did  not  know  his  address,  save  that  he  believed  said 
Thomas  Reeves  resided  at  Rio  de  Janeiro  in  Brazil, 
and  that  he,  said  Joseph  Henry  Townsend,  communi- 
cated exclusively  with  said  De  Jersey  and  Micklem 
during  the  progress  of  the  litigation  in  reference  to 
said  charge,  and  that  he  was  not  the  agent  of  said 
Thomas  Reeves ;  and  that  he  had  no  authority  what- 
ever to  act  for  or  represent  him,  save  the  authority  of 
said  Messrs.  De  Jersey  and  Micklem,  to  prosecute 
said  claim  against  the  assets  of  said  Anne  Kenny. 
That  the  said  Joseph  Henry  Townsend  was  only,  in 
fact,  the  Dublin  agent  of  said  London  solicitors  for  the 
establishment  of  the  claim  of  said  Thomas  Reeves,  in 
said  suit  of  Denis  Florence  McCarthy  against  tho 
Attorney- General  and  others.  That  the  said  Joseph 
Henry  Townsend  was  advised  that  said  order  of  the 
7th  of  July,  1865,  was  in  accordauce  with  law  and 
with  the  practice  of  her  Majesty's  High  Court  of 
Chancery  in  Ireland,  and  ought  to  be  confirmed. 

George  O'Brien  Kennedy,  oue  of  the  respondents, 
also  filed  the  following  answer  to  the  above  petition 
of  appeal.  That  one  James  Kenny,  who  died  domi- 
ciled at  Rio  de  Janeiro,  in  Brazil,  and  possessed  of 
considerable  property  there,  by  his  last  will,  dated 
the  29th  June,  1855,  devised  and  bequeathed  all  his 


property  to  his  only  son  Robert  James  Kenny,  subject 
to  the  payment  of  £500,  to  each  of  the  said  testator's 
four  sisters,  Anne  Kenny,  Catherine  Kenny,  Ellen 
Kenny,  and  Mary  Barry,  the  wife  of  the  said  peti- 
tioner, James  Barry.     That  the  said  Robert  James 
Kenny  departed  this  life  shortly  after  the  death  of  his 
said  father,  James  Kenny,  having  by  his  last  will  and 
testament  devised  and  bequeathed  the  whole  of  his 
property,  including  the  whole  property  acquired  by 
him  from  his  said  father  to  his  four  aunts  herein -before 
mentioned,  the  sisters  of  the  said  James  Kenny.  That 
the  said  James  Barry  and  his  said  wife,  Mary  Barry, 
in  conjunction  with  her  said  three  sisters,  conveyed 
by  deed  of  cession  the  whole  of  said  property  so  de- 
vised and  bequeathed  to   them  as  aforesaid  to  one 
Thomas  Reeves,  in  consideration  of  £8,000,  to  be 
paid  for  by  him  by  two  bills  of  exchange,  one  for 
£3,000  and  the  other  for  £5,000,  of  the  tenor  and 
effect  stated  in  the  9th  paragraph  of  the  said  petition 
of  appeal.     That  the  said  bill  of  exchange  for  £3,000 
was  duly  paid  by  said  Thomas  Reeves  at  its  maturity, 
and  that  one-fourth  of  the  net  proceeds  of  said  bill 
of  exchange  was  duly  paid  over  to  said  James  Barry, 
and  that  said  James  Barry  makes  no  claim  what- 
ever in  respect  of  the  proceeds  or  amount  of  said 
bill   of  exchange   for    £3,000.      That    a  woman, 
alleging  herself  to  be  the  mother  of  said  Robert  James 
Kenny,  subsequently  appeared  in  Brazil,  and  insti- 
tuted a  suit  for  the  purpose  of  having  the  will  of  said 
Robert  James  Kenny  annulled;  and  after  considera- 
ble litigation  the  will  of  said  Robert  James  Kenny 
was  annulled  by  several  tribunals,  and  by  the  tribunal 
of  last  resort  so  far  as  related  to  two- thirds  of  the 
property  therein  bequeathed,  and  the  said  mother  of 
said  Robert  James  Kenny  was  declared  by  6aid  tri- 
bunals and  by  the  tribunal  of  last  resort  entitled  to 
two-thirds  of  the  said  property  so  devised  and  be- 
queathed  by  said  Robert  James  Kenny  to  his  said  fonr 
aunts  as  aforesaid.      That  said  Thomas  Reeves  de- 
clined to  honour  his  acceptance  for  £5,000  on  the 
ground  that  by  the  decrees  of  the  proper  tribunals 
and  also  by  the  decree  of  the  proper  tribunal  of  last 
resort,  he  was  deprived  of  two-thirds  of  the  property 
so  ceded  to  him  as  aforesaid,  and  condemned  in  costs, 
and  said  Thomas  Reeves  further  claimed  a  return  of 
the  said  snm  of  £3,000  so  paid  by  him  as  aforesaid. 
That  the  rights  of  said  James  Barry  to  one-fourth  of 
the  said  bill  of  exchange  for  £5,000  were  fully  stated 
in  the  discharge  of  the  respondent,   Bridget  A^nes 
Burke,  who  was  entitled  to  three-fourths  of  the  amount 
of  said  bill  of  exchange,  and  said  Bridget  Agnes 
Burke,  under  the  circumstances  aforesaid,  and  after 
full  disenssion,  and  after  expensive  and  very  compli- 
cated litigation  on  the  subject  aforesaid,  first  had 
under  the  advice  of  Master  Litton,  and  of  her  coou- 
sel,  consented  to  forego  not  only  all  her  right  to  said 
bill  of  exchange  for  £5,000,  but  also  agreed  that  af- 
ter certain  payments  being  first  made,  the  sum  of 
money  in  Court,  which  represented  the  three- fourths 
of  the  said  bill  of  exchange  for  £3,000,  should  be 
divided  between  the  said  Bridget  Agnes  Burke,  and 
said  Thomas  Reeves.     That  from  the  expensive  and 
difficult  nature  of  the  litigation  already  had  in  said 
cause  petition  matter,  this  respondent  believes  that  no 
sum   whatever  will  be  divisible  betweeen  the  said 
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Thomas  Reeves  and  the  said  personal  representative 
of  the  said  Bridget  Agnes  Bnrke,  and  that  there  will 
be  no  fund  in  Court  applicable  for  that  purpose.  That 
the  said  James  Barry  has  no  claim  whatever  against 
the  late  Anne  Kenny,  or  against  the  said  Bridget 
Agnes  Bnrke,  or  against  the  said  Agnes  Bnrke,  said 
James  Barry's  claim  relating  exclusively  and  being 
confined  to  the  one-fourth  of  the  said  bill  of  exchange 
for  £5,000,  accepted  as  said  Thomas  Reeves  as  afore- 
said. That  said  Thomas  Reeves  claimed  a  return  of 
said  bill  of  exchange  for  £5,000  on  the  ground  of  a 
total  failure  of  the  consideration  for  which  his  said 
acceptance  had  been  given,  and  said  Thomas  Reeves 
also  claimed  a  return  of  so  much  of  the  sum  of 
£3,000  so  paid  by  him  as  aforesaid,  as  was  repre- 
sented by  the  fund  then  being  administered  in  Court, 
the  property  of  said  Anne  Kenny,  on  the  ground  that 
the  proper  tribunals  had  determined  by  their  several 
decrees  that  the  appellant,  James  Barry,  and  his 
wife,  Mary,  and  her  said  three  sisters,  had  no  right 
or  title  whatever  to  two-thirds  of  the  property  so 
conveyed  by  them  to  said  Thomas  Reeves  as  afore- 
said, their  right  and  title  to  which  had  been  war- 
ranted by  them  to  said  Thomas  Reeves  by  the  deed 
of  cession  so  executed  by  them  as  aforesaid.  That 
the  case  of  the  said  James  Barry  is  for  the  rea- 
sons aforesaid  totally  destitute  of  merits,  inasmuch  as 
he  has  already  been  paid  his  fourth  of  said  bill  of 
exchange  for  £3,000,  and  has  not  repaid  to  said 
Thomas  Reeves  any  of  the  money  so  received  by  him 
as  aforesaid.  That  the  said  respondent,  George 
O'Bryan  Kennedy,  is  not  the  receiver  or  steward  of 
the  said  Agnes  Burke,  nor  does  the  said  respondent 
receive  or  remit  the  rents  of  any  lands,  tenements,  or 
hereditaments  to  the  said  Agnes  Burke.  That  the 
said  Agnes  Burke  resides  in  Kirby-street,  Hatton- 
Garden,  London,  out  of  the  jurisdiction  of  the  Court, 
and  that  the  said  respondent  has  no  authority  what- 
ever to  appear  for  her  in  the  suit  of  the  said  appellant. 
The  respondent,  George  0' Bryan  Kennedy,  humbly 
submit  that  the  order  of  the  Master  of  the  Rolls  of 
the  7th  day  of  July,  1865,  was  correct,  and  that  the 
said  petition  of  appeal  of  said  James  Barry  should 
be  dismissed  with  costs. 

Andrews,  Q.G.  with  Leslie,  for  the  appellants. — The 
order  made  by  the  Master  of  the  Rolls  was  erroneous, 
and  must  be  reversed.  Jos.  H.  Townsend  had  acted 
as  solicitor  on  behalf  of  the  solicitor  of  Mr.  Reeves, 
who  is  resident  in  Rio  de  Janeiro,  in  South  America, 
and  he  acted  in  the  very  identical  order  against 
which  relief  was  sought  by  the  cause  petition. 
The  whole  current  of  authorities  is  against  the  con- 
clusion arrived  at  by  the  Master  of  the  RoHs.  Nor- 
ton v.  Hepworth  (1  M'N.  &  Gord.  54)  was  where  a 
defendant  to  a  bill  of  revivor,  had  appeared  to  the 
original  bill  by  his  solicitor;  but  before  the  filing  of 
the  bill  of  revivor  had  gone  out  of  the  jurisdiction, 
and  the  Court  therein  ordered  that  the  service  of  the 
snbpoana  to  appear  on  the  solicitor,  should  be  gqpd 
service  on  the  defendant.  So  also  in  Hobhouse  v. 
Courtney  (12  Sim.  140),  which  is  a  leading  case 
on  this  doctrine,  it  was  held  that  if  a  defendant 
who  is  out  of  the  jurisdiction  has  given  special  au- 
thority to  a  person  within  the  jurisdiction  to  act  as 
his  agent  with  respect  to  property  which  is  the  sub- 


ject of  the  suit,  the  Court  will  order  service  of  the 
subposna  to  appear  and  answer  on  that  person  to  be 
good  service  on  the  defendant  The  true  principle 
upon  which  substitution  of  service  is  ordered  is,  that 
there  is  reasonable  ground  for  the  Court  to  suppose 
that  the  service  will  come  to  the  knowledge  of  the 
defendants. — Hope  v.  Hope  (4  De  Gex  M'N.  &  G. 
328);  M'Loughlin  v.  Loughlin  (8  Ir.  Eq.  157); 
Governors' of  the  Qrey-coat  Hospital  v.  Westminster 
Improvement  Commissioners  (4  Jur.  N.  S.  449); 
Weymouth  v.  Lambert  (3  Beav.  333). 

F.  Walsh,  Q.C.,  C.  Armstrong,  and  Devitt,  ap- 
peared in  support  of  the  order  made  by  the  Master  of 
the  Rolls. — This  is  an  unheard-of  attempt  to  substi- 
tute service  upon  those  attorneys  who  in  truth  were 
not  the  attorneys  at  all  of  Mr.  Reeves,  but  are,  or 
rather  were,  the  Dublin  town  agents  of  Messrs.  de 
Jersey  and  Micklem,  the  true,  solicitors  of  Reeves, 
and  upon  those  London  solicitors  should  the  ser- 
vice be  substituted.  Between  the  town  agent  of  a 
solicitor  and  the  solicitor's  client  there  is  no  con* 
fideutial  relationship  whatever  —  there  is  no  duty 
whatever  cast  upon  a  town  agent  to  transmit  to  the 
suitor  any  process  of  the  Court  or  any  document 
whatever.— Waterton  v.  Croft  (5  Sim.  502).  It  was 
decided  that  in  a  case  of  cause  and  cross-cause,  where 
the  plaintiff  in  the  former  is  abroad  and  cannot  be 
found,  the  proper  course  is  to  stay  the  proceedings  in 
that  suit  until  the  plaintiff  has  answered  the  cross- 
bill, and  not  to  order  the  cross-bill  to  be  served  on 
his  clerk  in  the  Court  in  the  original  cause.  That 
case  is  much  stronger  than  the  case  now  before  the 
Court.  We  distinctly  swear  that  we  know  nothing 
whatever  of  Mr.  Reeves;  and  as  to  service  on  Mr. 
Townsend,  he  has  not  been  employed  at  all  by  Agnes 
Burke  in  this  suit,  and  he  is  not  her  agent. 

The  Lord  Chancellor. — A  great  number  of  cases 
have  been  cited  in  the  argument  of  this  case  now  be- 
fore the  Court.  It  does,  however,  appear  to  me  that 
the  question  we  have  to  consider  is  an  extremely  nar- 
row one,  and  it  is  really  this.  Have  we  grounds 
to  believe  that  the  service  will  come  to  the  know- 
ledge of  Mr.  Reeves  in  Rio  de  Janeiro?  Had  the 
service  been  made  on  the  English  solicitor,  there  can 
be  no  doubt  but  that  in  the  course  of  the  post  that 
service  would  come  to  the  knowledge  of  Reeves. 
Now,  the  Irish  solicitors  were  employed  by  these 
English  solicitors,  and  the  question  comes  round  to 
this — and  it  is  a  question  entirely  within  the  dis- 
cretion of  the  Court — can  we  be  satisfied  that  Mr. 
Reeves  will  be  communicated  with?  There  is  no  ques- 
tion certainly  that  the  instructions  of  the  agent  are 
not  derived  from  the  client  himself;  these  Dublin 
solicitors  are  not  in  any  way  the  agents  of  this  gen- 
tleman, who  resides  in  South  America.  To  use  the 
expression  of  Lord  Cranworth  in  Hope  v.  Hope  (4 
De  Gex  M'N.  &  G.  242)— "The  object  of  all  ser- 
vice is  of  course  to  give  notice  only  to  the  party 
on  whom  it  is  made,  so  that  he  may  be  made  aware 
of  and  may  be  able  to  resist  that  which  is  sought 
against  him,  and  when  that  has  been  substantially 
done,  so  that  the  Court  may  feel  perfectly  confident 
that  service  has  reached  him,  the  conscience  of 
the  Court  will  be  satisfied."  I  am  clearly  of  opinion 
here  that  service  on  the  Irish  agents  will,  through 
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the  English  solicitors  who  have  employed  them  in  this  l 
case,  reach  the  party  in  Rio  de  Janeiro.      I  feel  no  | 
doubt  whatover  on  my  mind  that  this  service  will,  in 
the  coarse  of  post,  reach  Mr.  Reeves.      I  am  of  opi- 
nion, upon  those  grounds,  that  the  order  of  the  Mas- 
ter of  the  Rolls  ought  to  be  reversed. 

The  1x)hd  Justice  of  Appeal. — I  am  also  of  opi- 
nion that  the  order  of  the  Master  of  the  Rolls  ought 
to  be  reversed.  I  think  in  all  cases  of  application  for 
the  substitution  of  service,  the  question  is,  has  the 
Court  reasonable  grounds  for  belief  that  the  notice 
will  be  communicated  to  the  parties?  Upon  these 
grounds  I  concur  with  the  Lord  Chancellor  that  the 
order  of  the  Court  below  must  be  reversed.  On  the 
same  principle  the  Court  also  allows  service  to  be 
substituted. 

Order  reversed— no  caste. 


Jones's  Estate, — June  6. 
Gusfatos  R.  Jones,  owner;  Alexander  J.  Mont 

40MKBY  AND  WJFE,  PETITIONEBS. 

Michael  Rcllt  and  James  Rhll?,  appellants; 
Alexander  J.  Montgomery  and  wife,  respondents. 

Deed — Interpolation  in — Presumption  of  law  as  to 
when  same  was  made. 

An  abeoluU  order,  dated  21st  November,  1863,  being 
made  in  the  Landed  Estates  Cou>L  for  the  sale  of 
certain  lands  in  the  County  Longford,  M.  R.  and 
J.  R.  (lessees  of  a  portion  of  said  lands)  claimed  to 
hold  under  a  lease  of  14  of  January,  1802,  for 
Uves  "  renewable  every  thirty-one  years  after  de- 
tnise  of  said  lives  at  three  grains  of  peppercorn." 
A  nottce  of  motion  having  been  served  on  said  M. 
R.and  J.  R„  that  it  was  intended  to  impeach  in 
said  landed  Estates  Court  said  leases,  which  mo- 
tion was  grounded,  among  others,  on  the  affidavits* 
of  two  experts*  who  gave  it  as  their  opinions  that 
said  above-mentioned  clause  of  "  renewable  every 
thirty-one  years  »  &c.  had  been  interpolated  after 
the  execution  of  said  lease;  and  said  motion  having 
been  brought  on  before  Judge  Hargreave,  his  Lord- 
ship,  while  declining  to  grant  an  issue  to  try  the 
question,  declared  that  the  said  lease  did  not  at  the 
time  of  the  execution  thereof  contain  said  clause, 
which  now  appears  therein  in  a  nonsensical  and 
ungrammatical  form,  and  that  the  presumption  of 
law  was  tkerefoie  against  the  genuineness  thereof. 
Held,  reversing,  the  order  of  Judge  Hargreave,  that 
the  presumption  of  law  was  (unless  the  contrary 
were  proved  to  the  satisfaction  ofthejuryX  that  the 
said  clause  existed  in  said  lease  at  the  time' of  the 
execution  thereof,  and  that  an  issue  should  ther** 
fore  have  been  granted  to  try  the  question. 

This  case  came  before  the  Court  on  an  appeal  taken 
bj  Michael  Reilly  and  James  Reilly  from  an  order 
of  Judge  Hargreave,  dated  28th  of  February,  1866. 
The  petition   of   appeal  stated    that  ou  the   17th 


of  October,  1863,  Alexander  John  Montgomery  and 
wife  filed  their  petition  in  the  Lauded  Estates  Court 
in  Ireland,  praying  that  the  lands  of  Annadonnell  and 
Quinnering,  situate  in  the  barony  of  Granard  and 
County  of  Longford,  together  with  certain  bouses 
and   premises    in   Moatgrange,   in    the  County  of 
Westmeath,  might  be  sold  to  discharge  certain  in- 
cumbrances thereon.     That  Baid  petition  was  filed  for 
the  purpose  of  recovering  the  sum  of  £621,  doe  on 
foot  of  a  charge  of  £  1,000  created  by  a  codicil  to  the 
will  of  Gnstavus  Jones,  the  father  of  the  owner,  Goa- 
tawus  Robert  Jones,  on  the  said  lands  of  Annadonnell 
and  Quinnering,  which  said  will  bears  date  the  4th 
of  October,  1855.     That  on  the  21st  of  November, 
1863,  an  absolute  order  was  made  for  the  sale  of  said 
lands.     That  on  the  22nd  of  April,  1864,  the  solici- 
tor having  the  carriage  of  the  proceedings  in  this 
matter  obtained  an  order  directing  the  tenants  of 
said  lands  to  produce  the  leases  or  agreements  under 
which  they  held  said  lauds.      That  in  obedience  to 
said  order  petitioners  furnished  copies  of  their  said 
leases  to  the  solicitor  having  carriage  of  the  proceed- 
ings, and  subsequently,  on  24th  June,  1864,  pursuant 
to  appointment  made  for  that  purpose,  petitioners  at- 
tended at  the  office  of  one  John  &  O'Ferrall,  the  town 
agent  of  petitioners'  solicitor,  with  their  leases,  for  the 
purpose  of  comparing  same,  and  accordingly,  on  said 
21th  of  June,  1864,  the  solicitor  having  the  carriage 
of  the  proceedings  on  behalf  of  the  said  Alexander  J. 
Montgomery  and  wife,  and  Thomas  W.  Bond,  solici- 
tor on  behalf  of  the  owners,  attended  at  the  office  of 
said  John  £.  O'Ferrall,  when  the  said  lease,  together 
with  the  other  leases  of  said  Annadonnell  and  Quin- 
nering, were  carefully  compared  and  examined  by  the 
said  parties,  and  that  no  question  was  then  raised 
touching  the  validity  of  petitioner's  said  lease,  or  any 
of  the  leases  then  produced  for  examination  by  the 
respective  owners  thereof  That  by  indenture  of  lease 
bearing  date  the  1st  of  January,   1802,  made  be- 
tween Francis  Fetherston,   Esq.,  Lieutenant  cf  his 
then  Majesty's  Foot,  of  the  one  part,  Bryan  Reilly,  of 
Annadonnell,  in  the  Connty  of  Longford,  farmer,  of 
the  other  part,  the  said  Francis  Fetherston  demised 
to  the  said  Bryan  Reilly  all  that  and  those  the  town 
apd  lands  of  Annadonnell  aforesaid,  containing  102 
acres,  plantation  measure,  together  with  that  part  of 
Cunnareen,  contaiuing  by  estimation  28  acres  statute 
measure,  situate  in  the  parish  of  Columbkill,  barony 
of  Granard  and  County  of  Longford,  to  bold  the  said 
demised  premises,  with  the  rights,  members  and  ap- 
purtenances thereunto  belonging,  or  in  anywise  apper- 
taining to  the  said  Bryan  Reilly,  his  heirs,  adminis- 
trators, and  assigns,  from  the  29:h  of  September  last 
past,  for  and  during  the  natural  Uves  of  John  Reilly, 
second  son  of  Owen  Reilly,  of  Cunnareen  aforesaid, 
aged  14  years,  and  Bryan  Reilly,  third  son  of  Owen 
Reilly,  aged  12  years,  and  Patrick  Martin,  of  Long- 
ford, aged  12  years,  whichever  should  longest  conti- 
nue, and  also  renewable  every  thirty-one  years  after 
thVdemise,  at  three  grains  of  pepper-corn,  at  the 
yearly   rent  of  £27    2s.,    payable   half-yearly,  as 
therein   is  mentioued.     That  said  Bryan  Reilly  died 
in     1830,    and    was    succeeded    by    his    brother, 
Thomas  Reilly,  the  father  of  petitioners,   who  re- 
mained in  the  possession  of  said  lands  under  said 


THE  IRISH  JURIST. 


36T 


lease,  and  paid  the  rent  reserved  thereby,  and  per- 
formed the  covenants  therein  down  to  his  death, 
which  took  place  in  the  year  1852.  That  npon  the 
death  of  said  Thomas  Reilly,  petitioners  became  pos- 
sessed of  the  Interest  in  said  lease,  and  have  since  re- 
mained in  possession  of  said  lands  nnder  said  lease, 
and  paid  their  rents  regularly  to  the  present  owner 
down  to  the  present  time.  That  pursuant  to  the 
practice  of  the  Landed  Estates  Court,  the  final  notice 
to  tenants  and  to  adjoining  owners  and  occupiers  was 
served  npon  petitioners,  together  with  the  other  te- 
nants on  said  lands;  and  in  the  schedule  to  said  final 
notice  to  tenants  petitioners  were  thus  set  odt  "  as 
tenants  nnder  a  lease  dated  the  1st  Jariuar}\  1802, 
from  Francis  Fetherston  to  Bryan  Reilly,  of  1 10  acres 
of  late  Irjsh  plantation  measure  (equal  to  178a.  Or. 
28p.  statute),  of  the  landB  of  Annadonnell,  and  28 
acres,  Irish  plantation  measure  (equal  to  45a.  lr. 
16p.  statute),  of  the  lands  of  Cunnereen,  for  the  term 
of  thirty-one  years  and  three  lives,  renewable  every 
thirty-one  years  after  demise  of  said  lives,  at  three 
grains  of  pepper-corn,  at  the  yearly  rent  of  £27  3s. 
2d.,  with  duty  work  or  15s.  2d.  in  lieu  thereof,  being 
together  equal  to  £25  15s.  5d.  present  currency." 
"The  sum  in  the  rent  column  (£28  16s.  6d.)  is 
the  full  amount  which  has  been  received  for  all  the 
lands  in  the  present  tenants'  hands.  Lease  reserves 
to  lessor  all  feame,  royalties,  mines,  minerals,  and 
quarries,  woods,  &c,  with  liberty  of  hunting,  &c  on 
demised  lands  "  as  by  said  notice  will  appear.  That 
said  final  notice  further  stated  in  said  schedule  that 
petitioners  held  another  portion  of  said  lands,  22a. 
lr.  6p.  "as  tenants  from  year  to  year;  tenancy  de- 
terminable 29th  September  in  each  year."  That  pe- 
titioners (the  appellants)  on  the  4\h  day  of  October, 
1864,  filed  an  objection  to  said  final  notice  so  far  as 
same  stated  them  as  holding  22a.  lr.  6p.  "  as  tenants 
from  year  to  year;"  that  the  entire  of  the  lauds  then  in 
their  possession  they  held  under  and  by  virtue  of  the 
said  lease  of  1st  January,  1802,  and  submitted  to  the 
Court  that  said  final  notice  was  inaccurate  in  that  re- 
spect; and  petitioners  also  filed  an  affidavit  in  sup- 
port of  said  objection.  That  on  the  16th  day  of 
November,  1864,  said  objection  came  on  to  be  argued 
by  counsel  oh  behalf  of  petitioners,  Alexander  J. 
Montgomery  and  wife,  and  counsel  on  behalf  of  peti- 
tioners, together  with  certain  other  objections  filed  on 
behalf  of  other  tenants  on  said  lands,  and  after  reading 
said  objections  and  affidavit,  it  was  "  ordered,  that 
the  solicitor  having  the  carriage  of  the  proceedings 
iras  authorised  to  attend  on  the  lands  personally,  or 
by  some  competent  persons  on  his  behalf,  to  ascertain 
the  circumstances  as  to  the  possession  of  the  bog  and 
turbary  referred  to  in  the  objections,  and  to  give  evi- 
dence in  reference  thereto;  and,  if  necessary,  is  hereby 
directed  to  serve  notice  on  the  solicitor  for  the  te- 
nants, setting  forth  the  extent  of  the  turbary  or  bog 
to  which  it  was  alleged  the  tenants  were  no{  entitled, 
and  also  setting  forth  the  extent  to  which  it  was  in- 
tended to  impeach  the  lease  fcmt  forward  and  relied  on 
by  the  tenants,  and  directed  the  said  leases  to  be  im- 
pounded;" That  no  steps  were  taken  or  any  further  no- 
tice given  of  impeaching  said  leases,  or  as  to  a  survey  of 
said  lands,  until  the  time  and  in  the  mariner  herein-after 
mentioned      That  petitioners,  after  the  pronouncing 


of  said  order  of  the  16th  day  of  November,  1864,  paid 
their  rent  reserved  under  the  said  lease  to  the  owner* 
Gustavus  R.  Jones,  and  got  a  receipt  for  the  same,  in 
the  usual  way.     That  a  notice  bearing  date  the  1 3th 
day  of  January,  18G6,  was  served  on  petitioners'  so- 
licitor, stating  that  it  was  intended  to  impeach. the 
clause  in  each  and  every  of  the  leases  put  forward  bi 
Michael   and  James  Reilly  (petitioners),  John  and 
Patrick  Murtagb,  Thomas  Michael,  and  Patt  Mur-> 
tagb,  and  Bernard  and  John  Reilly,  whereby  the  daix} 
several, leases  were. made. to   be  renewable  and  ex- 
pressed in  three  former  of  said  leases,  as  follows:--? 
"and  also  renewable  every  thirty- one  years  after  the 
demise  pf  said  lives,  at  three  grains  of  pepper-corn,'* 
which  clause  or  words  were  intended  jto  be  impeached 
as  having  oeen  written  in  each  and  all  of  said  leases 
after  they  were  execnted,  and  that  it  would  be  con- 
tended that  same  being  a  material  alteration,  invali- 
dated the  whole  of  said  leases,  and  that  on  Monday, 
the  22nd  instant,  counsel  would  apply  to  have  said 
objections  overruled,  atid  to  set  aside  each  and  all  of 
said  Leases,  and  that  it  be  stated  in  the  rental  for  sale 
as  being  held  from  year  to  year,  at  the  yearly  rent  to 
be  afterwards  agreed  upon.      That  three   affidavits 
were  filed  in  support  of  said  motion,  viz-,  the  affida- 
vits of  Charles  Ch abbot,  filed  the  14th  December, 
1866,  and  the  affidavits  of  G.  E.  Sea wright  and  John 
Swanzy,  filed  the  12th  day  of  January,  1866.    That 
the  case  made  by  the  affidavits  of  said  Charles  Chab- 
bot  and  G.  £.  Sea  wright,  who  described  themselves 
as  experts,  was,  that  in  their  opinion  and  for  the 
reasons  therein  particularly  stated,  the  said  clause  of 
renewal  had  been  written  after  the  execution  of  the 
said. lease.    That  petitioners,  on  the  25th  day  of  Jan. 
1865,  filed  their  joint  affidavit  in  support  of  their 
said  lease,  and  in  denial  of  the  allegations,  to  the  ef- 
fect that  said  words  "  and  also  renewable  every  thirty- 
one  years  after  the  demise  of  said  lives,  at  three 
grains  of  pepper-  corn,5*  were  not  inserted  in   said 
lease  at  the  time  of  the  execution  thereof,  in  which 
affidavit  they  stated,  amongst  other  things,  that  on  the 
death  of  Bryan  Reilly,  the  original  lessor  in  said  lease, 
the  said  lease  and  lands  became  the  property  of 
Thomas  Reilly,  the  brother  of  said  Bryan  Reilly,  and 
the  father  of  petitioners;  that  the  said  Thomas  Reilly 
remained  in  the  possession  of  said  lands,  and  paid  rent 
for  same  reserved  in  said  lease,  and  performed   the 
covenants  therein  down  to  the  day  of  his  death,  which 
took  place  some  time  in  the  years  1851  or  1852,  and 
that  the  said  Bryan  Reilly  and  Thomas  Reilly  always 
kept  the  possession  of  said  lease;  that  they  saw  said 
lease  frequently  while  in  their  father's  possession,  and 
read  same,  and  they  positively  said  that  the  said  leas,e 
then  contained  the  words  alleged  to  have  been  added, 
viz. : — "  Renewable  every  thirty-one  years  after  the 
demise  of  said  lives,  at  three  grains  of  pepper- corn;" 
and  stated  that,  they  had  neither  directly  or  indirectly 
written,  altered,  erased,  or  in  any  manner  changed  or 
added,  or  inserted  the  words,  "  and  also  renewable 
every  thirty  one  years  after  the  demise  of  said  Uvea, 
at  three  grains  of  peprjer  corn,"  to  the  manuscript 
part  of  said  lease,  or  procured  same  to  be  done ;  and 
that  no  persons  in  any  respect  or  way,   or   at  any 
time  whatsoever,  in  the  lifetime   of  their  uncle  or 
their  father,  or  by  their  authority,  or  te  their  know- 
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ledge  or  belief,  had  added  or  inserted  said  words 
or  any  of  them ;  and  the  said  lease  was  in  the  same 
state  and  condition,  making  allowance  for  the  effect 
of  time,  as  when  same  was  in  their  father's  possession. 
That  on  the  28th  day  of  February,  1866,  said  motion 
came  on  to  be  argued  before  Jndge  Hargreave,  and 
petitioners  submitted,  amongst  other  things,  that  they 
were  entitled  to  an  issue  to  a  jury  directed  to  try  the 
question.  That  Judge  Hargreave  made  his  order  on 
the  28th  February,  1866,  whereby  he  declared  that 
the  lease  to  Bryan  Reillj,  dated  1st  January,  1802, 
did  not,  at  the  time  of  the  execution,  contain  the 
clauses  of  renewal  which  now  appear  therein.  And 
petitioners  submitted  that  the  said  order  was  erro- 
neous; and  that  the  said  motion  of  the  petitioners, 
Alexander  Montgomery  and  wife,  should  and  ought 
to  have  been  refused  so  far  as  it  sought  to  make  said 
lease  null  and  void,  and  that  an  issue  should  have 
been  directed  to  try  whether  the  words— "and  also 
renewable  every  thirty-one  years  after  the  demise  of 
said  lives  at  three  grains  of  pepper-corn,9'  were  in- 
serted in  said  lease  after  the  execution  thereof  by  the 
respective  parties,  or  whether  said  words  were  written 
therein  after  the  execution  of  said  deed. 

To  this  petition  of  appeal  the  respondents  filed  an 
answer  in  support  of  Judge  Hargreave's  order,  now 
appealed  from.  The  views  taken  by  that  learned 
Judge  are  contained  in  his  Lordship's  judgment,  which 
was  delivered  in  the  Court  below,  and  which  is  as 
follows:— 

Judge  Hargreave. — This  case  comes  before  me 
for  an  adjudication  as  to  the  validity  of  an  alleged 
clause  of  perpetual  renewal,  contained  in  four  leases, 
to  different  tenants,  all  dated  the  1st  day  of  January, 
1802,  made  by  Francis  Fetherston,  the  owner  of  this 
property,  from  the  present  owner's  ancestors,  pur- 
chased in  1805.  Of  these  leases  three  are  produced 
In  a  mutilated  condition,  viz.  one  to  Francis  Murtagh, 
one  to  Patrick  Murtagh,  and  one  to  Bryan  Reilly.  The 
fourth,  which  was  apparently  made  to  Owen  O'Reilly, 
is  lost,  and  the  only  secondary  evidence  of  it  is  a  do- 
cument of  the  26th  day  of  May,  1836,  purporting  to 
be  a  demise  from  Owen  O'Reilly  to  Peter  O'Reilly. 
This  deed  is  not  evidence  against  Mr.  Jones:  but  the 
Court  is  not  satisfied,  and  it  is  not  seriously  disputed, 
that  there  was  a  fourth  lease  of  the  1st  day  of  Janu- 
ary, 1802,  to  O'Reilly,  for  the  same  time  as  the  other 
lease,  and  that  the  deed  of  1836  was  meant  to  be  an 
assignment  of  it.  The  three  leases  produced  are  on 
the  same  printed  form.  They  are  filled  up  so  as  to 
operate  at  law  for  thirty-one  years  from  29th  Sep- 
tember then  last,  or  for  three  specific  lives,  the  lives 
not  being  the  same  in  the  three  leases.  The  spaces 
between  the  printed  words  are  as  usual  only  partially 
occupied  by  the  writing;  and  no  particular  pains  were 
taken  to  prevent  possible  interpolation,  though  in 
some  places  there  appears  to  have  been  a  sort  of  scroll 
or  flourish  put  in.  Such  is  the  condition  and  legal 
effects  of  the  three  leases  produced;  and  in  all  of 
them  there  is  a  clause  in  the  habendum  in  the  same 
language,  purporting  to  make  the  lease  renewable 
every  thirty- one  years  after  demise  of  said  lives,  on 
payment  of  three  grains  of  pepper  corn.  There  is  no 
further  covenant  or  clause  on  the  subject  and  all  the 
provisions  of  the  lease  are  the  usual  ones  in  a  termin- 


able lease.  I  attach  no  importance  to  this  latter 
point,  because  it  is  quite  possible  it  should  be  so  in 
any  view  of  the  case.  It  is  clear  from  an  inspection 
of  the  three  lives  that  they  were  originally  for  the 
term  and  lives  only  by  the  insertion  in  writing  of  the 
proper  words  for  that  purpose,  though  in  reference  to 
one  of  the  leases  (Patrick  Murtagh's)  if  it  was  consi- 
dered by  itself  this  fact  would  not  be  very  apparemt 
except  from  a  comparison  of  handwriting.  In  thai 
lease  the  words  in  question  stand  in  a  perfectly  intel- 
ligible form  coming  in  at  the  end  of  the  habendum, 
and  before  the  words  "yielding  and  paying."  It 
must  be  admitted,  however,  that  there  is  a  differ- 
ence of  handwriting,  but  whether  of  itself  sufficient 
to  attract  attention  or  cause  suspicion  1  will  not  un- 
dertake to  say.  In  the  two  other  leases  produced, 
after  the  last  word  in  the  habendum,  the  word  "  con- 
tinue," the  words  "  be  the  said  lessee,  his  executors, 
administrator  j,  and  assigns,  are  inserted,  and  but  for 
the  interpolation  these  words  are  antecedent  to  the 
reddendum  "  yielding  and  paying."  In  these  two 
leases,  therefore,  the  fact  of  an  interpolation  after  the 
leases  had  been  prepared  is  obvious,  for  the  words  iu 
question  come  in  an  unintelligible  and  ungrammatical 
place,  with  the  middle  of  the  reddendum  separating  the 
person  who  is  to  pay  the  rent  from  words  obliging 
him  to  do  so.  Now  it  is  said — and  with  perfect 
truth — that  this  is  consistent  with  the  notion  that 
the  words  were,  by  agreement  of  the  landlord  and  te- 
nant, put  in  before  execution;  and  it  is  contended 
that  in  the  absence  of  evidence  the  Court  ought  so  to 
presume  in  order  not  to  affix  the  charge  of  fraud  upon 
anyone  on  mere  suspicion.  It  is  also  contended  that 
each  deed  must  fall  of  stand  by  itself,  and  that  the 
suspicion  of  subsequent  interpolation  in  reference  to 
one  lease  should  not  be  increased  by  a  consideration 
of  suspicious  circumstances  connected  with  the  others. 
I  concur  in  these  views  in  the  main,  and  my  opinion 
(to  which  I  adhere)  that  the  leases  cannot  be  consi- 
dered together  unless  the  owner  is  able  to  establish  a 
prima  Jacic  case  of  complicity  between  the  owners  of 
these  leases  to  effect  a  fraud  by  inserting  these  words 
after  the  execution  of  these  leases;  and  this  brings 
me  to  what  I  consider  to  be  the  real  cause  for  sus- 
pecting the  genuineness  of  the  clause  in  question.  I 
have  stated  that  there  was  a  fourth  lease  of  the  same 
date  to  Owen  O'Reilly  for  the  same  term  and  number 
of  lives,  and  in  all  material  respects  similar  to  the 
others.  The  interest  in  this  lease  is  claimed  by  the 
present  tenant,  who  derives  title  in  some  way  from 
the  lessee;  and  as  the  lease  is  lost  he  relies  upon 
what  is  called  an  assignment  of  it  made  in  1836  as 
evidence  of  its  existence,  and  also  as  evidence  that  it 
contained  the  same  clause  of  renewal.  On  inspec- 
tion of  that  assignment,  which  was  made  thirty-six 
years  after  the  leases,  the  same  words  are  found  in  it, 
and  they  are  a  manifest  and  palpable  interpolation, 
still  using  the  term  without  reference  to  the  date  of 
interpolation.  The  whole  of  this  deed  is  rather  closely 
written,  but  at  two  of  the  legal  divisions  of  a  deed, 
that  is,  at  the  habendum  and  reddendum,  a  new  line 
baa  been  commenced  with  a  capital  letter,  leaving  a 
portion  of  the  preceding  line  blank.  A  space  of  about 
two  inches  and  a  half  was  thus  left  at  the  end  of  a 
line  before  the  word  "  yielding,"  which  commences 
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the  reddendum  in  the  next  line.  That  space  was  in- 
sufficient to  pat  in  the  whole  of  the  clause  now  in 
question;  and  it  has  been  pat  in  an  abbreviated  form 
by  continuing  the  line  in  a  crooked  direction  down- 
wards and  writing  the  words  "  at  three  pepper-corn 
grains "  on  the  end  of  the  line.  This  document  is 
pat  in  as  evidence,  first,  to  prove  the  existence  of  a 
lease  to  the  grantor  in  the  assignment ;  and  secondly, 
to  show  that  the  lease  conferred  a  renewable  interest 
in  perpetuity;  in  other  words,  to  prove  the  existence 
and  contents  of  the  lease.  The  habendum  of  this  as- 
signment is  relied  on  as  being  in  effect  a  copy  of  the 
habendum  in  the  original  lease,  made  by  some  person 
who  either  took  it  directly  from  the  lease  or  from  the 
instructions  of  the  lease  as  to  its  contents.  On  either 
Yiew  of  the  case  it  is  difficult  to  avoid  the  inference 
that  the  words  in  question  were  not,  at  the  time  when 
the  assignment  was  written,  in  the  original  lease  to 
O'Reilly;  for  if  they  were,  how  is  it  possible  that 
tbey  could  have  been  omitted  even  temporarily  from 
the  assignment?  It  is  suggested  that  the  assignment 
was  drawn  from  Memory  only  of  the  contents  of  the 
original  lease,  and  that  the  clause  was  forgotten  and 
put  in  afterwards  when  they  remembered  it.  It  is 
impossible,  however,  to  read  this  assignment  withont 
becoming  aware  that  it  was  copied  from  the  printed 
form  of  lease  used  on  this  estate,  and  filled  np  in  a 
manner  similar  to  the  other  three  leases.  The  as- 
signment is  entirely  written  by  the  hand,  and  under 
ordinary  circumstances  we  should  not  expect  to  find 
it  punctuated  at  all.  In  point  of  fact  it  is  punctuated, 
and,  I  believe,  punctuated  exactly  as  in  the  printed 
form.  If  anyone  will  take  the  trouble  to  compare 
them  he  will  find  that  in  the  written  assignment  there 
is  a  comma  between  nearly  all  the  tautologous  words 
as  there  is  in  the  printed  form.  In  the  printed  form 
there  is  the  "  do w  with  a  blank  sufficient  to  pat 
••  th  "  to  it  when  there  is  only  one  grantor.  In  the 
assignment  the  words  are  exactly  the  same,  bnt  the 
"doth"  has  not  the  "th,"  because,  no  doubt,  the 
writing  of  them  had  become  obliterated  in  the  lease, 
jast  as  they  are  now  in  the  lease  to  Patrick  Murtagh. 
I  find  also  that  the  reservation  of  royalties  is  identi- 
cally in  the  same  language,  which  shows  that  it  mast 
have  been  copied  from  one  of  the  leases  on  the  estate, 
as  they  are  not  printed;  bnt  part  of  the  written 
filling-up  in  the  original  leases.  In  fact,  the  iden- 
tity of  the  document,  except  in  names  and  other 
necessary  variations,  is  almost  absolute.  The  origi- 
nal lease  from  Mr.  Fetherston,  who  was  the  owner 
of  an  estate  there,  contains  a  covenant  on  the  part  of 
the  tenant  to  famish  two  cars  with  horses,  leaders, 
and  proper  ticklings,  and  two  labourers  for  duty- 
work,  or  to  pay  7s.  7d.  in  lieu  of  it.  This  is  all  co- 
pied verbatim  into  the  assignment.  The  habendum 
in  the  assignment,  so  far  from  being  put  in  from  me- 
mory, is  in  the  following  precise  terms:  "  from  the 
26th  day  of  May  inst.,  for  aud  during  and  nnto  the 
fnll  end  and  term  of  thirty-one  years  from  thence 
next  ensuing,  and  fully  to  be  completed  and  ended, 
or  for  and  during  the  natural  life  of  Neil  alias  John 
Quinn,  of  Mat,  eldest  son  of  Owen  Quinn,  now  de- 
ceased, farmer."  Those  circumstances  leave  no  room 
to  doubt  that  the  assignment  was  prepared  from 
Owen  Reilly's  lease;  and  the  inference  is  inevitable 


that  the  words  in  dispute  were  not  then  in  that  lease, 
and  that  they  have  been  imported  into  this  assign- 
ment subsequently.  I  have  now  the  facts  of  this  caso 
so  far  as  they  are  apparent  or  can  with  certainty  be 
inferred  from  the  documents;  but  I  have  not  yet  re- 
ferred to  the  evidence  of  the  experts.  In  reference 
to  the  last  lease,  I  think  it  clearly  proved  beyond  all 
donbt  that  when  it  was  executed  it  did  not  contain 
any  clause  of  renewal,  and  that  it  did  not  contain  it 
at  the  time  of  the  assignment  of  1 836.  This  lease 
therefore  can  only  be  allowed  for  the  life  if  it  is  sab* 
sisting.  In  reference  to  the  two  leases  which  contain 
the  clauses  in  the  wrong  place,  Francis  Murtagh's 
and  Bryan  Reilly's,  I  am  of  opinion  that  in  the  ab- 
sence of  all  other  evidence  the  presumption  at  law  is 
adverse  to  the  genuineness  of  the  leases.  I  quite 
agree  that  an  interpolation  which  reads  sensibly  and 
grammatically  will,  in  the  total  absence  of  evidence, 
be  presumed  to  have  been  made  before  execution  un- 
less there  be  other  clanses  in  the  deed  which  render 
it  prima  facie  impossible  that  the  interpolation  was 
made  before  the  execution.  For  example,  in  this 
case  if  there  were  any  clauses  exclusively  applicable 
to  a  terminable  lease;  but  when  the  interpolation 
makes  nonsense,  when  it  turns  a  sentence  which  was 
originally  correct  into  something  which  cannot  be 
grammatically  construed,  then  /  think  the  presump- 
tion of  law  must  be  against  its  genuineness,  for  I 
think  the  Court  is  not  to  presume  that  the  parties,  es- 
pecially the  landlord,  would  sign  a  document  contain- 
ing so  important  a  clause  in  an  absurd  connexion 
when  the  thing  ceuld  have  been  done  correctly  by  sim- 
ply filling  up  another  printed  form.  I  therefore  rule 
against  the  clause  in  Francis  Mnrtagh's  and  Bryan 
Reilly's  leases.  I  do  this  upon  mere  presumption  at 
law,  and  therefore  I  do  not  send  an  issue,  as  no 
farther  evidence  could  be  given  in  favour  of  the 
clause,  though  there  is  some  slight  evidence  against  it 
on  the  face  of  the  deeds  and  the  opinion  of  the  ex- 
perts. In  reference  to  Patrick  Mnrtagh's  lease,  there 
are  two  points  to  be  considered:  first,  whether  any 
evidence  against  it  can  be  given  arising  from  the  pro- 
bable tampering  which  has  been  committed  on  the 
other  documents.  These  documents  are  not  admis- 
sible except  upon  prima  facie  proof  of  a  common 
fraud,  and  there  is  no  such  proof  except  by  produc- 
tion of  the  doenment.  I  therefore  think  they  are  in- 
admissible. Secondly,  whether  it  is  not  sufficiently 
obvious  on  the  face  of  the  deed  that  tho  words  were 
written  after  the  surface  of  the  paper  had  become  un- 
even and  full  of  creases.  I  will  not  rule  on  the  case 
on  this  point  alone  as  it  is  rather  matter  for  a  jury, 
and  I  will  therefore  direct  an  issue  to  try  the  question 
if  the  petitioners  or  owner  desire  it.  The  other  docu- 
ments may  be  sent  to  the  Court  in  which  the  issue 
is,  so  that  they  may  be  given  in  evidence  if  the  judge 
should  decide  that  they  are  admissible. 

Flanagan  Q.C.  (with  Richardson)  for  appellants. — 
The  order  made  by  Judge  HargreaveonFeb.  28, 1866, 
ought  to  be  reversed.  By  that  order  the  learned 
jndge  took  upon  himself  to  decide  a  question  which 
ought  to  have  been  sent  to  a  jury  to  decide  upon  the 
evidence  which  should  be  left  before  them.  And  fur- 
ther, the  comparison  and  inspection  of  other  leases 
contemporaneous  with  the  said  lease  of  petitioner* 
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was  not  admissible  as  evidence,  and  should  not  hare 
been  read  or  referred  to  by  counsel  as  evidence,  or 
been  admitted  by  that  learned  judge  in  reference  to 
petitioner's  lease;  and  also  the  order  was  erroneous  in 
allowing  the  assignment  produced  and  read  upon 
the  original  objection  of  Bernard  Reilly  and  John 
Reilly,  tenants  to  different  lands,  and  to  which  as- 
signment petitioners  were  neither  privy  or  parties, 
and  which  was  not  therefore  evidence.  Now,  as  to  the 
presumption  of  law,  no  such  presumption  arises 
as  that  alleged  by  Judge  Hargreave,  Where  a 
bill  of  exchange  produced  on  a  trial  appears  to 
have  been  altered,  the  jury  cannot  on  inspection 
of  such  a  bill  without  other  proof  decide  whether  it 
was  altered  at  the  time  of  making  or  at  a  subsequent 
period— Knight  r.  Clements  (8  Ad.  &  £11.  215). 
There  "  a  bill  of  exchange  was  drawn  upon  a  two 
months'  stamp,  and  had  begun  with  *  three  month* 
after  date,'  but  the  word  '  three '  had  been  defaced 
(as  if  blotted  while  the  ink  was  wet),  and  *  two  * 
months  upon  it  and  *  two '  written  again  underneath. 
And  the  plaintiff  who  put  in  the  bill  at  Nisi  Prius 
offered  no  evidence  to  account  for  these  alterations. 
Held  that  the  document  by  itself  was  no  evidence  to 
go  to  the  jury  of  alteration*."  la  fact,  when  an  alte- 
ration is  made,  in  no  case  does  such  a  presumption 
arise  as  that  put  by  Judge  Hargreave.  So  early  as 
13  Car.  II.  it  was  laid  down  in  2 rowel  v.  Castle ' 
(Keble's  Reports,  22)  that  "an  interlineation  (with- ! 
out  anything  appearing  against  it)  will  be  presumed 
to  be  at  the  time  of  the  making  of  the  deed  and  not 
after."  And  so  on  in  Go.  Lit.  225-6— "  Of  ancient 
time  if  the  deed  appeared  to  be  rased  or  interlined  in 
places  material,  the  judgo  adjudged  upon  their  view  . 
to  be  void.  But  of  later  times  the  judge  has  left  that  j 
to  the  jurors  to  try  whether  the  rasing  or  interlining 
were  before  the  delivery."  And  in  a  note  upon  the 
passage  in  Hargreave  and  Butler's  edition  of  Coke 
upon  Littleton,  it  is  laid  down  "  'Tis  to  be  presumed 
that  an  interlining,  if  the  contrary  was  not  proved, 
was  at  the  time  of  the  making  of  the  deed. — Tatum  ' 
v.Catamore  (16  Ad.  &  El.  tr.  8.  745).  So,  if  the  j 
case  had  been  tried  by  a  jury  they  could  not  have  been 
directed  to  raise  the  presumption  which  Judge  Har- 
greave without  the  aid  of  a  jury  has  raised. 

Butt,  Q.C.,  with  R.  H.  Mills,  were  heard  in  sup- 
port of  Jndge  Hargreave1  s  decision. — There  is  a  legal 
presumption  arising  from  the  position  in  the  lease  in 
which  the  clause  of  renewal  occurs,  that  the  same 
must  have  been  interpolated  at  some  time  subsequent 
to  the  execution  of  said  lease;  and  from  the  facts  and 
evidence  in  the  case,  that  the  interpolation  of  the 
clause  of  renewal  in  petitioner's  lease  must  have  been 
inserted  subsequent  to  the  execution  thereof. — Bai- 
ler's N.  P.  255;  Lord  TriudesXon  y.  Kemmis  (9 
Gl.  &  Fin.  775).  '  A  nnmber  of  oases  were  referred 
to  which  are  collected  in  Broom's  Legal  l^axims, 
4th  ed.  155,  note  e. 

The  Lord  Chancellor. — I  am  of  opiniop  that  the 
order  made  by  the  Court  below  in  this  cape  can.pp.f 
be  sustained.  I  interfere  with  great  reluctance  with 
the  decision  of  so  eminent  a  judge  as  the  late  Judge 
Hargreave.  His  decisions  always  evinced  great  learn- 
ing and  patient  investigation.  His  loss  is  a  matter 
oTpublic  regret;  and  I  confess  that  I  with  rejuctauce 


pronounce  a  judgment  which  differs  from  his*  The 
whole  question  in  the  present  case  is — whether  this 
particular  interlineation  was  made  at  or  before  the 
time  of  the  execution  of  the  lease  or  subsequently; 
and  we  are  not  here  concerned  with  its  interpretation. 
Are  there  then  grounds  for  supporting  the  order  made 
in  the  Landed  JSstates Court?  It  is  stated  in  the 
judgment  below  that  admitting  the  general  law  to  be 
that  an  interlineation  is  to  be  presumed  to  have  been 
made  before  the  execution  of  the  instrument  in  which 
it  occurs,  still  that  presumption  is  in  the  present  case 
to  tall  po  the  ground,  because  the  interlineation  in 
question  was  not  in  that  careful  and  grammatical 
form  which  the  Court  would  consider  desirable.  That 
Is  a  dangerous  doctrine.  We  know  that  error  often 
exists  in  deeds  prepared  in  the  most  careful  manner. 
The  custom  now  is  to  notice  at  the  foot  of  a  c|eed  anj 
interlineation  which  happens  to  occur  in  the  body  of 
the  instrument ;  but  that  custom  is  by  no  means  uni- 
versal, and  certaiuly  was  uot  so  fifty-four  years  ago. 
What  is  the  evidence  in  the  present  case  which 
should  have  the  effect  of  taking  '%  out  of  the  ope- 
ration of  the  rule  of  law?  No  counterpart  is  pro- 
duce^, nor  anyone  who  ever  saw  a  counterpart  cf  bja 
feaae.  No  rental  is  produced,  nor  any  other  docu- 
ment, and  we  are  asked  to  deal  wtyh  this  case  upon 
the  mere  inspection  of  the  lease  ifself.  Now  the  evi- 
dence as  to  the  interlineation  being  in  a  different 
handwriting  from  that  in  the  body  of  the  lease  is 
founded  on  mere  matter  of  opinion ;  and  as  to  the  co- 
lour of  the  ink  in  which  the  interlineations  are  writ- 
ten, altbongh  I  don't  mean  to  set  up  my  own  personal 
powers  of  vision  in  opposition  to  those  of  the  gentle- 
men examined  in  this  case,  still  I  confess  I  dp  not 
entirely  concur  in  their  evidence  upon  that  point.  It 
does  appear  to  us  that  the  question  here  is  one  en- 
tirely for  a  jury;  it  is  a  questiop  of  fact  I  do  not 
concur  in  the  view  of  the  late  Jndge  Hargreava  that 
there  is  such  a  presumption  of  law.  The  current  of 
modern  decisions  from  Lord  Coke  to  the  present  time 
are  directly  the  other  way;  and  after  all  that  has 
been  said  in  the  case  it  comes  round  to  this  narrow 
question,  "Is  there  such  a  presumption  of  Jaw?9' 
As  I  just  said,  the  current  of  decisions  is  the  other 
way,  and  I  know  of  no  single  decision  to  the  con- 
trary. We  must  then  reverse  the  order  made  by 
Judge  Hargreave. 

The  Lord  Justice  of  Appeal  entirely  concurred 
with  the  view  the  Lord  Chancellor  bad  taken  of  the 
case.  No  doubt,  the  presumption  of  law  was,  that 
the  clause  in  question  existed  at  the  time  of  the  exe- 
cution of  the  deed,  and  in  order  to  displace  this  pre- 
sumption, evidence  should  be  laid  before  a  jury  to 
that  effect.     Reverse  the  order. 

Solicitor  for  the  appellants— C  Reynolds,  48  Mountjoy- 
street,  Dublin. 

'    Solicitor  for  the  respondent — John  Swanzy,  5  Bachelor's- 
walk. 
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Coqrt  of  dueen'0  »cnrf). 

Reported  by  William  Woodlook,  Esq.  Barrister-at-Law. 

Costello  v.  Moore.— M ay  24;  June  4,  22. 

Garnishee  order — Equitable  assignment 

A.  being  indebted  to  2?.,  and  C  being  indebted  to  A.t 
A.  gave  B.  an  order  on  C,  directing  him  to  pay 
•to  B.  what  he  owed  to  him,  A.  At  ike  time  when 
the  order  was  given,  C.  had  in  his  hands  goods  belong- 
ing to  A.  of  considerable  value.  Notice  of  the  order 
was  at  once  given  to  C.  Held,  that  the  order  ope- 
rated as  an  equitable  assignment  of  the  value  of 
the  goods  to  £.,  and  took  priority  over  garnishee 
orders  subsequently  obtained  by  other  creditors  of  A . 

This  was  a  motion  to  show  cause  against  a  garnishee 
order  obtained  by  the  plaintiff  in  the  cause  on  the  8th 
May,  attaching  a  sum  of  £91  16s.  6d.  dne  by  the 
Commissioners  for  Improving  the  forf  and  Harbour  of 
\Yatcrford  to  the  defendant,  Patrick  Moore.  The 
present  application  was  made  by  a  l^r.  Power,  who 
claimed  priority  over  the  plaintiff  as  an  equitable  as* 
signec  of  Moore,  the  defendant,  who  had  been  a  con  • 
tractor  in  the  service  of  tbe  Waterford  Harbour  Com- 
missioners, and  it  was  grounded  upon  an  affidavit  of 
Mr.  Power,  stating  that  Patrick  Moore,  the  defendant 
in  this  cause,  being  indebted  to  tbe  deponent  for  work 
and  labour,  and  on  bills  of  exchange  in  the  snm  of 
£243  13s.  sterling,  the  deponent,  on  or  about  the 
6th  day  of  March,  1866,  caused  a  writ  of  summons 
and  plaint  entered  and  appropriated  to  the  Court  of 
Exchequer  in  Ireland  for  the  recovery  of  £99  15s. 
lOd.  portion  of  the  said  snm,  to  be  issued  against  tbe 
aaid  Patrick  Moore,  and  which  said  writ  of  summons 
and  plaint  was,  pn  or  about  the  7th  day  of  March, 
1 866,  served  on  the  said  Patrick  Moore,  who,  on  or 
about  the  4th  day  of  April,  1866,  for  the  purpose  of 
arranging  the  said  action,  and  in  part  payment  of  the 
aaid  debt  gave  to  deponent  an  order,  which  ran  thus  :— 
*•  At  the  request  of  W.  Power,  I  hereby  give  the  fol- 
lowing orders  on  the  Commissioners  of  Waterford 
Harbour  Works  for  the  following  amounts,  as  stated 
at  foot."  It  then  stated  the  items,  amounting  to 
£235  3s.  10c|.,  and  continued— "  To  John  Farreli, 
Esq.,  Secretary,  Waterford  Harbour  Commissioners — 
Sir, — Please  pay  the  above  amounts,  and  charge  to  my 
account,  arid  OWtge  yours  truly — P.Moore;"  that  the 
-  snm  of  £91  16s.  6d.  sought  to  be  charged  by  the 
garnishee  order  in  this  cause  having  been  due  by  the 
said  commissioners  to  the  said  Patrick  Moore  at  the 
time  of  the  giving  of  the  said  order  as  aforesaid,  the 
aaid  order  operated  and  was  an  equitable  assignment 
of  the  said  last-mentioned  debt  by  the  said  Patrick 
Moore  to  deponent,  and  deponent  submitted  that  the 
said  commissioners  having  admitted  said  sum  to  be  in 
their  hands,  they  should  hold  same  for  the  use  and 
benefit,  and  as  the  proper  monies  of  this  deponent; 
that  since  the  giving  of  the  said  order  by  •  the  said 
Patrick  Moore  to  deponent  as  aforesaid  (and  in  con- 
sequence thereof)  deponent  had  not  taken  any  step  in 
the  said  action  so  commenced  by  deponent  against 
said  Patrick  Moore  as  aforesaid,  and  that  no  payment 
having  been  made  either  by  the  said  Patrick  Moore 


(save  by  the  giving  of  the  sa}d  order  as  aforesaid),  or 
by  the  said  commissioners,  or  otherwise,'  to  deponent 
on  foot  of  the  said  sum  of  £243 if  3s.,  the  same  arii) 
every  part  thereof  wis  stilldue  to  this  deponent.'  Notice 
of  the  order  was  at  Once  given  to  the  Commissioners. 

Tbe  case  stood  over  for  the  purpose  of  obtaining 
information  as  to  what  was  the  property  of  Moore  in 
the  hands  of  the  commissioners,  and  from  an  affidavit 
of  Mr.  John  Farreli,  their  secretary,  it  appeared  that 
when  Moore  became  contractor,  he  got  from  them  a 
dredge- boat,  with  certain  mooring  chains  attached  to 
it;  that  while  it  was  in  his  possession  he  added 
other  mooring  chains,  his  own  property,  and  that  on 
the  19th  of  March  the  commissioners  took  possession 
of  the  dredge-boat  with  his  mooring  chains,  and  an 
anvil  and  sdme  other  smallmatters  which  were  in  it, 
the  property  of  Moore,  and  that  the  value  of  these 
chains,  and  other  articles  of  Moore's  separated  front 
those  which  were  the  property  of  the  commissioners^ 
was  £91  16s.  6d. 

There  were  several  other  garnishee  orders  at  the 
suit  of  the  creditors,  but  all  were  subsequent  to  the 
order  of  the  4th  April. 

Curtis,  for  Power,  referred  to  the  cases  cited  in  the 
note  to'RyaUv.  Rose  (2  Wh.  &  Tud.  615). 

James  Greer  contra,  for  the  execution  creditor, 
argued  that  the  order  of  the  4th  April,  1866,  coul4 
not  operate  as  an  equitable  assignment  as  it  did  not 
ear-mark  any  specific  fund. — Rodick  v.  QandeU  (4 
De  G.  M'N.  &  G.  763);  Watson  v.  The  Duke  of 
Wellington  (1  fc.  &  M.  602);  Burn  v.  Carvalho  (4 
M.  &Cr.690). 

Curtis,  in  reply,  referred  to  Cooke  v.  Black  (4 
Hare,  390). 

Cur.  adv.  vulL 

June  22. — Lefroy,  C.  J. — In  this  case  the  question 
was  whether  the  order  given  on  the  commissioners 
amounted  to  an  equitable  assignment  of  the  demand 
which  the  party  had  against  tbe  commissioners.  We 
are  of  opinion  that  it  did  amount  to  an  equitable  as- 
signment, and  therefore  that  the  party  is  entitled  to  * 
the  benefit  of  it. 

O'Brten,  J — This  case  stood  over  to  get  some  spe- 
cific information  on  a  matter  of  some  importance— 
namely,  whether  at  the  time  the  order  was  given,  the 
Harbour  Commissioners  had  in  their  possession  pro- 
perty on  which  the  order  oqnld  attach.  Under  the 
terms  of  their  contract  Mr.  Moore  did  not  perform  it, 
but  there  was  a  provision  in  it  enabling  the  seizure 
by  the  commissioners  of  all  their  plant.  Along  with 
this  of  their  own,  they  took  some  plant  that  belonged 
to  Mr.  Moore,  and  the  case  stood  over  to  see  if  that 
was  done  at  the  date  of  the  order,  and  when  it  was 
delivered.  Now,  there  is  an  affidavit  of  Mr.  Farreli 
which  aets  the  matter  beyond  all  doubt  It  states 
that  the  commissioners  took  possession  of  their  dredge 
vessel,  &c.  on  the  19th  March.  Well,  that  took 
place  on  the  19th  March.  Then  the  question  comes 
that  even  in  equity  it  does  not  avail  until  notice  is 
given  to  the  debtor.  Here  it  appears  that  the  order 
was  delivered  to  foe  commissioners  in  the  first  half  of 
April,  and  on  one  of  the  first  days  of  {hat  month. 
Now,  the  earliest  of  these  attaching  orders  was  after 
that  period,  and  if  this  was  ah  equitable  assignment, 
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we  have  a  fund  in  the  hands  of  the  Harbour  Commis- 
sioners, and  further  we  have  the  assignment  completed 
by  notice  to  the  commissioners,  and  therefore  the 
question  is,  is  that,  on  the  face  of  it,  an  equitable  as- 
signment?  Now,  I  think  the  resnlt  of  the  authorities  is, 
that  where  an  instrument  purports  to  be  a  direction 
to  one  party  to  pay  another  out  of  the  funds  he  owes 
the  party  giving  the  direction,  it  is  a  good  equitable 
assignment.  Does  that  apply  to  the  case  before  us? 
We  are  at  liberty  to  construe  the  agreement  by  refe- 
rence to  the  state  of  facts  existing  between  the  par- 
ties at  the  time.  Here  we  have  the  Harbour  Com- 
missioners having  these  goods;  we  have  this  fund  in 
their  hands,  and  the  order.  Now,  construing  that 
with  reference  to  the  facts  as  they  stood  at  that  time, 
can  it  be  said  that  it  is  not  an  order  to  pay  him  out  of 
the  money  in  their  hands?  The  rule,  thereforo,  will 
be  to  discharge  that  part  of  the  garnishee  order.  It  is 
a  very  proper  question  to  bring  forward,  and  therefore, 
as  against  the  judgment  creditors,  I  do  not  think 
there  should  be  any  costs. 
Fitzgerald,  J.,  concurred. 


Lennon  v.  Bines. — May  26. 

New  trial — Misdirection — Deed — Property — Inter- 
pleader. 

A  bill  of  sale  recited  an  agreement  to  sell  certain 
goods;  in  the  operative  part  tt  omitted  to  name  the 
articles,  but  they  were  set  out  in  a  schedule.  Inhere 
was  a  delivery  of  the  goods.  Upon  an  interpleader 
issue  between  the  claimant  under  the  deed,  and  an 
execution  creditor  of  the  grantor,  the  judge  with- 
drew  the  question  as  to  the  property  in  the  goods 
from  the  jury,  and  directed  a  verdict  for  the  ere- 
-  ditor.  Held,  that  this  was  a  misdirection,  and  that 
there  should  be  a  new  trial. 

Hemphill,  Q.C.  for  the  defendant,  shewed  cause 
against  a  conditional  order  for  a  new  trial  obtained 
by  the  plaintiff  on  the  ground  of  misdirection.  The 
case  was  an  interpleader  issue,  the  claimant  being 
plaintiff,  and  the  execution  creditor  defendant.  The 
plaintiff  claimed  under  a  bill  of  sale  dated  the  3rd  of 
February,  1866.  The  deed  recited  an  agreement  on 
the  part  of  the  debtor  to  sell  certain  goods  to  the 
plaintiff.  The  operative  part  of  the  deed  omitted  the 
articles,  but  they  were  named  in  a  schedule.  There 
had  been  a  delivery  of  them.  The  judge  at  the  trial 
withdrew  the  question  as  to  the  property  in  the  goods 
from  the  jury,  and  directed  a  verdict  for  the  defendant 
in  the  issue,  the  creditor  in  the  execution. 

The  Court  held  the  question  too  plain  for  argu- 
ment. The  articles  had  passed  by  delivery.  The 
deed  recited  an  agreement  to  sell  them.  The  ques- 
tion should  have  been  left  to  the  jury,  and  therefore 
there  must  be  a 

Rule  absolute  for  a  new  trial. 


Macken  v.  Alexander. — June  11. 

Contract — Provision  for  arbitration — Stat.  19  &  20 
Vict.  c.  13,  s.  14. 

A  contract  contained  a  stipulation  for  referring  dis- 


putes arising  under  it  to  the  arbitration  of  parties- 
residing  in  England.  Upon  an  action  being- 
brought  upon  the  contract  in  this  country,  a  motion 
to  refer  the  matter  to  the  arbitrators  named  was  re- 
fused, there  being  no  provision  in  the  stipulation 
for  compelling  the  attendance  of  witnesses  belonging 
to  tliis  country  before  the  arbitrators,  and  the  ques- 
tion likely  to  arise  being  one  as  to  facts  existing  in 
this  country. 

Dowse,  Q.C.  on  behalf  of  the  defendant,  moved  to 
have  the  matters  in  dispute  referred  to  arbitration  pur- 
suant to  the  terms  of  the  contract  between  the  parties* 
The  action,  which  was  for  not  delivering  a  cargo  of 
corn  in  this  country,  was  brought  on  a  corn-contract, 
which  contained  a  provision  that  if  any  dispute  con- 
cerning it  should  arise,  it  should  be  referred  to  the 
arbitration  of  two  gentlemen  named,  both  of  whom 
resided  in  England.  Counsel  referred  to  section  14 
of  the  Common  Law  Procedure  Act  of  1856;  Hat- 
tersley  v.  Hatton  (3F.&F.  116);  Mason  v.  Ration 
(6  C.  B.  n.  s.  626);  Blythe  v.  Lafontaine  (1  Ell.  & 
Ell.  491);  Roper  v.  Lendon  (5  Jnr.  N.  S.  491). 
[Fitzgerald,  J. — There  is  nothing  in  the  provision  in 
this  contract  to  compel  the  attendance  of  witnesses 
before  these  English  arbitrators,  and  that  being  so, 
and  the  question  likely  to  arise  being  as  to  the  condi- 
tion of  the  corn  when  it  arrived  here,  we  ought  not  to 
grant  this  motion.] 

Palles,  Q.C,  contra,  referred  to  0* Flanagan  v» 
O'Geoghegan  (16  C.  B.  n.  a.  636). 

Motion  refused  with  costs. 


The  Queen  v.  Nolan.— June  22. 

Criminal  law — Bail — Harbouring — Treason-felony* 

Application  to  admit  to  bail  a  prisoner  charged  with 
harbouring  a  party  connected  with  the  Fenian  con- 
spiracy, refused,  though  it  was  sworn  that  the  pri- 
soner's health  was  suffering  from  confinement,  that 
his  affairs  were  going  to  ruin,  and  that  he  had  no- 
sympathy  with  the  conspiracy,  and  though  he  of- 
fered bad  to  the  amount  of  £1,000  (O'Brien,  J* 
dissenting). 

This  was  a  motion  to  admit  a  prisoner  to  baiL  Nolan 
had  been  arrested  on  a  charge  of  harbouring  one  Mor- 
ris, who  had  subsequently  been  found  guilty  of  trea- 
son-felony as  being  connected  with  the  Fenian  con- 
spiracy as  head-centre  for  Carlow.  From  the  affida- 
vits it  appeared  that  Nolan  had  been  arrested  in  March, 
of  the  present  year,  that  he  was  over  seventy  years 
ot  age,  that  his  health  was  failing  in  consequence  of 
his  imprisonment,  and  that  the  an%irs  of  his  farm  were 
going  to  ruin.  A  memorial  for  his  discharge,  signed 
by  the  clergymen  and  gentry  of  his  neighbourhood, 
had  been,  forwarded  to  the  Lord  Lieutenant.  No- 
answer  had  been  received  to  that  memorial  till  three 
days  ago.  The  prisoner's  affidavit  denied  all  connec- 
tion with  the  Fenian  movement. 

Byrne  in  support  of  the  application. — We  have 
made  a  case  for  having  our  application  granted. — 
Baronets  case  (5  Dearsley,  C.  C.  R.  5 1) ;  Aylesbury'* 
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case  (I  Salk.  103).  The  prisoner  can  give  bail  op  to 
£1,000,  and  it  cannot  bejpretended  that  there  is  anj 
possibility  of  any  danger  that  he  will  not  appear  to 
take  his  triaL 

Heron,  Q.C.  for  the  Grown,  contra. — Apart  from 
all  other  objections,  the  prisoner  has  allowed  an  un- 
reasonable time  to  elapse  before  making  his  appli- 
cation. 

Byrne  in  reply. — The  delay  arose  from  waiting  for 
an  answer  to  the  memorial  forwarded  to  the  Execu- 
tive. [Fitzgerald,  J. — The  age  and  failing  health  of 
the  prisoner  are  matters  more  fer  the  consideration  of 
the  Executive  than  of  this  Court  The  Coort  mnst 
-also  consider  that  this  party,  if  discharged,  might  be 
at  once  re-arrested  under  the  Habeas  Corpus  Suspen- 
sion Act.]  The  punishment  of  an  accessory  after  the 
fact  in  treason-felony,  would  be  only  two  years'  impri- 
sonment. There  is  a  probability  amounting  almost  to 
certainty  under  all  the  circumstances  of  the  case,  that 
the  prisoner  will  attend  to  take  his  trial  at  the  assizes. 
The  suspension  of  the  Habeas  Corpus  Act  gives  the 
Grown  an  additional  protection,  and  therefore  there  is 
the  less  reason  to  cfcpart  from  settled  principles  in 
this  case. 

Lefroy,  C.  J. — If  there  was  any  reason  to  believe 
that  this  party's  life  would  be  in  danger  by  being  con- 
fined in  gaol  between  this  and  the  time  at  which  he  is 
to  be  brought  to  trial,  I  should  be  disposed  to  dis- 
charge him  on  bail ;  but  the  trial  must  now  take  place 
in  a  few  weeks,  and  therefore,  with  respect  to  the 
hardship,  I  think  it  does  not  exist  We  must  consi- 
der the  nature  of  the  offence  of  which  this  man  stands 
accused,  an  offence  which  affects  not  merely  an  indi- 
vidual, but  the  whole  public,  an  offence,  the  nature  of 
which — treasonable  conspiracy — has  been  so  often 
before  us,  that  we  cannot  fail  to  take  notice  of  it,  and 
of  the  consequences  involved  in.  it.  We  must  also 
consider  that  our  refusing  to  discharge  him,  does  not 
deprive  him  of  an  application  to  the  Lord  Lieutenant, 
who  will  then  have  the  opportunity  of  obtaining  infor- 
mation which  we  cannot  obtain  as  to  the  actual  state 
of  his  health.  I  do  not  say  that  that  ground  alont 
would  be  sufficient,  but  I  think  we  must  consider  it. 
Under  these  circumstances,  considering  the  nature  of 
the  offence,  and  the  closeness  of  the  time  at  which 
the  prisoner  will  be  brought  to  trial,  I  think  we 
should  not  be  acting  advisedly  in  allowing  him  to  bo 
discharged. 

O'Brien,  J In  this  case  the  prisoner  stands 

charged  with  harbouring  a  person  implicated  to  a  very 
serious  extent  in  the  Fenian  conspiracy.  The  punish- 
ment for  his  offence  is  two  years'  imprisonment.  The 
offence  is  certainly  one  to  be  greatly  reprobated,  but 
all  that  we  have  to  consider  is,  whether,  considering 
the  punishment  and  the  amount  of  bail  offered,  there 
can  be  any  reasonable  doubt  of  his  appearing  to  take 
his  trial  His  age,  I  think,  may  also  be  taken  into 
consideration  in  this  way,  that  considering  it,  and  his 
position  in  life,  and  the  punishment  for  his  offence,  I 
can  only  say  that  I  do  not  entertain  any  reasonable 
doubt  that  he  will  make  his  appearance.  My  own 
opinion,  therefore,  I  must  say,  is  that  he  ought  to  be 
admitted  to  bail. 

Fitzgerald,  J. — T  regret  that  I  feel  myself  obliged 
to  concur  with  my  Lord  Chief  Justice.    I  cannot  see 


my  way  to  discharging  this  prisoner.  It  is  true  that 
he  is  committed  for  harbouring  one  charged  with 
treason -felony,  this  person  being  his  nephew.  We 
cannot  shut  our  eyes  to  this,  that  treason-felony 
and  high-treason  are  the  same  thing.  The  words 
in  the  Treason -Felony  Act  are  a  repetition  of 
the  law  of  Edward  III.  John  Morris  may  be  tried 
for  high  treason,  and  so  may  the  prisoner  here,  though 
that  is  improbable,  and  if  he  was  charged  iu  form 
with  being  guilty  of  high  treason,  we  could  not  inter- 
fere. We  cannot,  also,  help  seeing  besides  that  the 
charge  is  connected  with  this  conspiracy.  In  all  the 
cases  which  have  been  considered  on  the  question  of 
bail,  that  has  been  one  element,  and  very  recently  we 
refused  an  application  on  the  subject,  where  a  crime 
was  committed  which  in  itself  was  not  very  great,  and 
where  there  was  no  difficulty  as  to  obtaining  bail.  It 
may  be  one  of  the  objects  of  the  treasonable  conspi- 
racy to  secure  those  who  have  harboured  parties  con- 
nected with  it,  and  if  such  is  their  object,  no  amount 
of  bail  will  stand  in  the  way.  We  are  dealing  with  a 
crime  of  a  peculiar  nature  in  an  exceptional  period, 
and  we  are  bound  to  do  nothing  which  will  paralyse 
the  hands  of  the  executive.  The  offence  is  a  mtst 
serious  one.  The  crime  is  of  the  gravest  magnitude, 
and  when  it  is  brought  into  connection  with  a  trea- 
sonable conspiracy,  there  is  no  certainty  that  the 
offender  will  bo  brought  to  trial  Under  the  circum- 
stances I  am  of  opinion  that  the  motion  must  be  re- 
fused. 


CTourt  «rf  Comnwif  $lta0* 

rBeported  by  J.  Field  Johnston,  Esq*  Bimter-ftt-Law.] 

Fabbinoton  v.  Donohoe. — May  1,  2;  June  12. 

Statute  of  Frauds — Agreement  not  to  be  performed 
within  a  year. 

An  agreement  with  the  mother  oj  an  illegitimate  child, 
in  consideration  that  she  would  maintain  it,  to  al- 
low her  £20  a  year  until  the  child  should  he  able 
to  maintain  itself,  is  an  agreement  within  the  Sta- 
tute oj  Frauds,  and  requires  to  be  in  writing. 

Murphy  v.  O'Sullivan  (11  Ir.  Jur.  N.  S.  Ill)  dis- 
tinguished. 

This  was  an  action  brought  to  recover  £55  for 
the  support  and  maintenance  by  the  mother  of  a  female 
child,  and  was  tried  before  Monahan,  C.  J.  at  the 
Hilary  after-sittings.  The  defendant  was  the  brother 
and  executor  of  the  father  of  the  child.  The 
summons  and  plaint  contained  three  counts,  viz.,  for 
the  board  and  maintenance  of  the  child,  for  work  and 
labour,  and  on  an  account  stated,  and  the  defence 
consisted  of  traverses  of  those  counts.  At  the  trial 
the  plaintiff  stated  tharthe  child  in  question  was  the 
survivor  of  three  children  whom  she  had  borne 
to  the  brother  of  the  defendant,  who  died  June  22, 
1859,  and  who,  during  his  life,  had  allowed  her 
£44  per  annum;  that  on  the  21st  July  in  that  year 
she  met  the  defendant  by  appointment  at  his  resi- 
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dence.  No.  35  Upper  Fitzwilliam-street,  in  the  city 
of  Dublin,  and  that  the  defendant  then  and  there,  in 
consideration  of  her  continning  to  support  and  main- 
tain the  child,  promised  to  allow  her  £20  a  year  until 
the  child  should  be  of  an  age  able  to  support  itself; 
that  the  ch'u'd  was  then  eleven  years  of  age,  and  that 
plaintiff  had  received  the  £20  a  yoar  up  to  April  1, 
1862,  when  she  received  a  sura  of  £10  from  an  officer 
of  the  Hibernian  Bank  (which,  was  the  last  paymeut 
received  by  her),  and  that  she  had  never  received 
any  letter  from  the  defendant  (who  was  and  had  been 
Pritish  Consul  at  Buffalo  and  New  Orleans,  in  the 
United  States  of  America),  intimating  .that  .the  £10 
was  a  final  payment.  The  case  made  for  the  defen-  j 
dant  was,  that  the  only  arrangement  he  had  ever 
entered  into,  was,  to  pay  the  plaintiff  £20  a  year  so 
Jong  as  he  thought  proper,  and  that  he  gave  her.  no-  j 
tice  of  discontinuing  the  allowance  by  letter,  dated  Mar. 
1,  1862,  from  Buffalo,  in  the  United  States,  and  pre- 
sumed by  him  to  have  been  handed  to  the  plaintiff  in 
the  Hibernian  Bank.  The  answers  given ,  by  the 
defendant  in  writing  to  interrogatories  (  and  cross- 
interrogatories  submitted  to  him  pursuant  to  an  order' 
of  the  Court  dated  Nov.,  24,  1865,  were  read  in 
evidence,  and  a  number  of  letters  which  passed  be- 
tween the  plaintiff  and  defendant.  The  learned  judge 
left  to  the  jury  the  four  following  questions,  to  which 
the  jury  gave  the.  following  answers: — I.  Was  any 
agreement  entered  into  by  defendant  to  pay  for  the 
support  of  his  brother's  child?  Answer — Yes.  .  2.  If 
so,  was  it  to  last  so  long  as  Mr.  Donohoe  pleased,  or 
till  the  child  was  able  to  maintain  itself?  Answer — 
Until  the  child  was  able  to  maintain  itself.  3.  Had 
the  plaintiff  notice  in  April,  1862,  that  Mr.  Donohoe 
put  an  end  to  this  contract,  and  liability?  Answer — 
No.  4.  Had  DlllntyF  th$t  notice  previous  ^o  writing 
the  letters  of  27th  Jan.  1863,  and  29th  November, 
1863?  Answer— No.  The  defendant's  counsel  ob- 
jected to  these  question*  being  left  to  the  jury,  and 
asked  for  a  direction  tn  the  defendant's  favonr,  and 


Pallet,  Q.C.  (with  him  deary)  for  the  plaintffl} 
showed  cause. — 1.  There  was  a  consideration  for  tttk 
defendant's  promise.  The  plaintiff  incurred  an  addi- 
tional liability,  because  she  could  have  been  sued  by 
defendant  for  not  supporting  the  child.  If  the  guar- 
dians of  the  poor  could  have  sued  Donohoe,  and  if 
there  was  any  liability  imposed  on  him,  then  there 
was  a  consideration  for  his  promise.  The  mother's 
elecntor  would  be  bound  by  this  contract,  because  it 
would  not  determine  with  the  death  of  the  mother; 
and  therefore  there  is  a  liability  on  her  greater  than 
the  one  imposed  on  her  by  the  Poor  Law  Act  The 
contract  embraced  the  education  as  well  as  the  main- 
tenance of  the  child,  as  appears  from  some  of  the 
evidence.  2.  The  promise  waa  not  one  not  to  be 
performed  within  a  year  within  the  Statute  of  Frauds. 
It  is  impossible,  on  the  face  of  the  agreement,  to  say 
that  the  defendant  was  liable  beyond  a  year,  because 
that  depended  on  the  life  of  the  child.  8.  Even  if  the 
contract  be  within  the  Statute  of  Frauds,  the  consi- 
deration has  been  partly  executed,  and  so  mnch  of  it 
as  has  been,  executed  must  be  paid  for. 
.  S&on,  Q.C.  and  Curtis,  in  support  of  the  order.—. 
1.  The  defendant  was  under  no  obligation  to  make 
the  f>r6mise.  He  received  no  benefit  from  the  con- 
tract. The  mother  would  have  been  bound  to  maintain 
the  child  for  four  years  bore.  2.  The  case  is  within 
the  Statute  of  Frauds,  It  is  true  that  in  Murphy  v. 
Q Sullivan  ( 1 1  Jr.  Jur.  k.  8.  1 1 1 )  the  Court  of  Exche- 
quer Chamber  held  that  a  contract  for  an  annuity  for 
life  is  not  within  the  statute.  A  contract  to  support 
a  child  for  life  is  hot  within  the  statute;  but  a  contract 
to  support  a  child  for  six  years  is  within  the  statute, 
A  contract  for  an  annuity  for  years  determinable  by 
daath  is  within  the  statute.  3.  The  verdict  is  against 
evidence,  because  the  jury  bught  to  have  found  that 
the  defendant  had  given  notice  of  withdrawal. 

Clean/  in  reply. — 1.  The  obligation  upon  the  mother 
arising  from  the  contract  was  greater  than  that  im- 


posed by  common  or  statute .  law.  But  even  if  not, 
also  asked  the  learned  judge  to  rule  that  previous  '  the  specific  contract  was  itself  a  sufficient  considera- 
te Jau  nary,  1863,  or  November,  1863,  the  plaintiff  ation.  No  case  has  been  cited  to  show  that  the  mo- 
had  notice  that  the  defendant  had  stopped  the  an-  j  ther  of  an  illegitimate  child  Is  bound  to  support  it 
iiuity,  which  he  refused  to  do.  Tne  jury  baving  an-  ]  except  while  in  fier  custody.  2.  A  contract  to  sup- 
swered  the  four  questions  as  above,  the  defendant's  port  for  life  is  capable  of  being  performed  within  a 
counsel  asked  for  a  direction  on  the  ground  that  there  year.  The  present  case  is  not  distinguishable  from 
was  no  consideration  for  the  defendant's  promise,  and  Murphy  v.  0* Sullivan.  The  analogy  of  defeasible  es- 
because  the  contract  established  by  the  verdict  of  fbe  tates  may  be  referred  to.  The  contract  may  mean 
jury  was  a  contract  that  could  not  be  performed  within  till  the  child  does  or  till  she  can  do  for  henself,  and  if 
a  year,  and  was  not  in  writing.  The  learned  judge  re-  the  contract  embraces  two  periods  of  time,  one  of 
fused  to  do  this,  but  directed  a  verdict  for  the  plaid-  which  may  expire  within  the  year,  the  case  is  not 
tiff  for  the  sum  of  £55,  reserving  liberty  for  the  de-   within  the  statute.    It  might  happen  that  the  child 


feudant  to  move  to  have  a  verdict  entered  for  him  if 
the  Court  should  be  of  opinion  that  he  should  have 
held  that  there  was  no  consideration  for  the  defen- 
dant's promise  found  by  the  jury,  or  that  same  was  a 
promise  not  to  be  performed  within  a  year,  and  there- 
fore should  have  been  in  writing,  and  alto  that  the 
Court  should  be  at  liberty  to  reduce  the  verdict  to 
etch  sum  as  should  have  been  directed. for. 

A  conditional  order  was  accordingly  obtained  in 
these  terms,  aud  also  for  a  new  trial,  on  the  gronnd 
of  the  verdict  being  against  evidence  and  the  weight 
of  evidence*  and  for  misdirection  by  the  learned  judge, 
.against  which 


might  get  a  legacy.  3.  The  consideration  here  has 
been  executed.  4.  If  the  jury  were  wrong  in  find- 
ing such  a  contract  as  they  did,  ihe  question  arises 
if  they  should  not  have  found  the  other  contract,  and 
then  the  question  of  notice  arises.  The  party  who 
comes  to  prove  an  affirmative  such  as  the  sending  of 
notice  in  this  instance,  should  come  prepared  with  the 
best  evidence  of  it. 

The  following  authorities  were  cited: — Crowhurst 
v.  Lavwack  (8  Ex.208);  Murphy  v.  O'SuUwan  (11 
Ir.  Jur.  N.  S.  Ill);  Peter  v.  Compton  (1  Smith's  L. 
C.  283);  Anonymous  case  (1  SalkelJl,  280);  Fenton 
v.  Embtes  (3  Burrow,  127$>)J  Qilbirt  v.  Syltes  (1& 
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East.  150);  Wells  v.  Horton  (4  Bingham,  40); 
£o«dl  v.  Strawbridge  (2  G.  B.  808);  iStiat  v.  Lee 
(3  M.  &  G.  452);  Giraud  v.  Richmond  (2  C.  B. 
835);  Dofow  v.  Collis  (1  H.  &  N.  81);  Teal  v- 
u4«/y  (2  B.  &  B.  99);  Gollis  v.  BoUhamley  (7  W.R. 
87) ;  Cameron  v.  tfafcrr  (1  C.  &  P.  268);  1  &  2  Vict. 
c  56,  s.  53;  Ruttinger  v.  Temple  (4  B.  &  S.  491); 
^Ttdfc*  r.  Gregory  (8  C.  B,  378);  Shdton  v.  Springett 
(11  C.  B.  452);  SrodA  v.  Roche  {Q  C.  B.  N.  8.  223); 
Santas  v.  Brice  (6  H.  &  N.  290);  TiVncy  t.  Mar- 
shall (7  Ir.  a  L.  R.  308);  Harris  v.  Watson,  cited 
inStilk  y.  ifyrtcjfc  (2  Campbell,  318);  17arm  v. 
Carter  (3  EL  &  BL  559);  Lexington  v.  Cfarfce  (2 
Ventr.  223);  Chater  v,  ^cA»«  (7  T.  B.  201); 
Thomas  v.  JFtZ/iaww  (10  B.  &  C.  664);  Besketh  v. 
Oowing  (5  Espinasse,  131);  Power  v.  £*.  George 
<11  Ir.  L.  R.  79);  BraoegirdU  y.  JEfcaW  (1  B.  & 
Aid.  722);  Jennings  y.  jBrowa  (9  M.  &  W.  496); 
Fearne  ou  Contingent  Remainders;  JR.  v.  Inhab, 
Herstmonceaux  (7  B.  &  C.  551);  Lavery  v.  ZWy 
(6  H.  &  N.  239);  Meckelcn  y.  TTa&aa  (7  A.  &  E. 
49);  Mdlin  y.  Taylor  (3  Bingham,  N.  0.  111). 

Cur.  adv.  vtdt. 

June  12. — Monahan,  C.  J.— In  this  case  which  was 
tried  before  me,  a  conditional  order  for  a  new  trial  was 
obtained  on  various  grounds — for  misdirection,  and  be- 
cause the  verdict  was  against  evidence.  There  was  also 
a  reservation  to  enter  the  verdict  for  defendant,  it  be- 
ing for  the  plaintiff,  or  to  reduce  it.  The  circumstances 
are  these: — The  action  was  in  the  common  form,  an 
tndebitatus  assumpsit.  The  brother  of  tiro  defendant 
was  the  father  of  this  child.  He  had  allowed  £44  a  year 
for  its  maintenance,. which  was  paid  up  to  his  death. 
Upon  his  death  in  Jane  or  July,  1859.  the  sum  of 
£5  was  paid,  which  was  alleged  to  be  due,  volunta- 
rily or  not*  and  this  woman  called  on  Mr.  Donohoe  at 
his  request.  She  represents  that  on  thai  occasion 
Donohoe  promised  to  allow  her  £20  a  year  for  the 
-support  of  this  child  till  it  could  provide  for  itself.  It 
was  then  five  years  old,  and  is  now  ten  or  eleven 
years  old.  The  plaintiff's  case  was,  that  this  was 
paid  up  to  April,  1862;  that  then,  instead  of  £5, 
she  received  £10  through  an  officer  of  the  Hibernian 
Bank,  and  since  that  nothing.  It  was  admitted  that 
she  had  received  several  letters,  and  had  written  se- 
veral letters,  and  she  stated  that  one  in  particular, 
stated  to  have  been  sent,  she  had  not  received. 
Donohoe  has  been  examined  on  interrogatories,  and 
the  substance  of  his  evidence  is,  that  he  said  he  would 
allow  the  plaintiff  gratuitously,  as  long  as  he  pleased, 
d£20  a  year  for  the  support  of  this  unfortunate  child. 
There  were  other  letters,  particularly  one  in  Novem- 
ber, 1863,  in  which  the  plaintiff  charges  the  defen- 
dant with  stopping  her  allowance*  and  she  demands 
from  him,  as  executor,  a  large  arrear  of  the  £44  a> 
year,  which  she  says  she  was  entitled  to.  On  that 
state  of  things,  1  thought  it  right  to  submit  several 
questions  to  the  jury.  Mr.  Heron,  for  the  defendant, 
insisted  that,  assuming  the  contract  was  as  stated  by 
this  woman,  and  that  she,  for  consideration,  under- 
took to  support  this  child,  the  contract  was  not  to  be 
performed  within  a  year,  and  therefore,  being  within 
the  Statute  of  Frauds,  was  incapable  of  being  enforced. 


He  also  insisted  that  there  was  no  consideration — 
there  was  no  moral  obligation  on  the  defendant:  he 
was  not  the  father.     I  left  to  the  jury  the  question, 
first,  was  there  an  agreement?  also  what  was  it — was 
it  to  pay  the  allowance  till  the  child  could  maintain 
itself,  or  was  it  such  as  Mr.  Donohoe  described  ?   The 
jury  would  not  Eaten  to  the  case  at  all,  but  said  that 
they  had  quite  made  up  their  minds  to  find  for  the 
plaintiff;  but  Mr.  Curtis  thought  he  was  bound  to 
submit  to  the  jury  his  client's  case.     I  knew  anything 
I  said  would  have  no  effect  whatever,  but  still  I 
thought  it  right  to  put  to  them  the  questions,  and  I 
also  thought  the  agreement,   as  represented  by  this 
woman  did  not  require  to  be  in  writing  under  the 
Statute  of  Frauds.     I  asked  the  jury  if  the  plaintiff 
lad  notice  that  the  defendant  pat  an  end  to  this  con- 
tract.    The  jury  made  short  work  of  it.     They  said 
there  was  an  agreement,  and  it  was  each  as  agree- 
ment as  this  woman  relied  on.      The  first  question 
is,  if  I  was  right  in  point  of  law.     That  depends  on 
this,  whether  a  promise  to  maintain  this  child  (which 
was  five  years  old),  until  it  was  able  to  maintain  itself 
^whether  that  was  an  agreement  contemplated  by  the 
parties  to  be  performed  within  a  year.    It  is  unneces- 
sary to  go  through  the  oases  bearing  on  that.     They 
were  considered  in  a  case  in  the  Court  of  Queen's 
Bench,  and  in  the  Court  of  Error — USvUivan  v. 
Murphy.     The  majority  of  the  Court  held  (in  which 
we  all  coneur)  that  the  agreement  there  was  net 
necessary  to  be  performed  within  a  year,  because  it 
eontemplated  the  death  of  the  party.     In  this  case, 
however,  we  are  of  opinion  that  this  case  does  come 
within  the  statute.     We  are  of  opinion,  from  the  na- 
ture of  the  thing,  the  child  being  five  years  old, 
that  what   was  contemplated   was  a  thing   not  to 
be  performed   within   a  year,   though   it    is  quite 
true    that    it    was    capable    of   being    collaterally 
determined   by   the   death  of  the  child  within   the 
year,  and  therefore  we  hold  that  I  fell  into  a  mistake 
at  the  trial.     The  next  question  is  rather  peculiar— 
whether  this  verdict  is  against  the  weight  of  evi- 
dence.     On  the  written  evidence  in  the  case,  that 
preponderates  very  much  in  favour  of  Mr.  Donohoe'i 
statement.     Assuming  there  might  have  been  an 
agreement,  we  think  the  evidence  preponderates  very 
much  to  show  that  it  was  for  so  long  as  Donohoe 
wished,  but  that  involved  that  he  might  determine  it 
when  he  wished,  but,  till  then,  assuming  there  was  a 
consideration,  he  was  liable  to  pay  the  allowance. 
Having  regard  to  What  happened  at  the  trial,  we  see 
that  the  reelings  of  the  jury  got  the  better  of  their  judg- 
ment, and  the  Court  must  set  aside  the  verdict  as  being 
against  the  weight  of  evidence.     But  there  is  another 
question.  We  do  not  decide  the  abstract  question  of  the 
defendant's  liability,  even  though  the  agreement  was  for 
so  long  as  the  defendant  pleased,  this  wool  an  haviug  on 
her  own  evidence  rfhown  that  she  was  to  be  allowed  a 
certain  snm.     We  will  not  forest al  the  opinion   we 
may  have,  if  the  parties  go  again  to  trial.     A  serious 
question  will  then  arise,  whether  there  was  a  consi- 
deration, this  woman  being  the  mother  of  the  child. 
We  think  the  best  rule  is  this— to  set  ajide*  the  ver- 
dict for  misdirection,  and1  also  as  being  against  the 
weight  of  evidence. 

Rule  absolute. 
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Court  of  tfjrfjequer. 

Btpmtftd  by  William  A.  Sargent,  Esq.,  Barriater-at*Law. 

[Before  Fitzgerald,  Hughes,  and  Deasit,  BB.] 

Malone  v.  Kirkpatrick.* — May  26;  Nov.  8. 

Nexo  trial  motion — Right  of  a  magistrate  to  get  notice 
previous  to  action  brought — Can  there  be  a  bona 
Me  belief  oj  a  person's  guilt,  if  that  belief  is  not 
at  the  same  time  reasonable  f 

Tlaintiffwas  summoned  before  a  J. P.  for  an  alleged 
trespass  on  another  person.  Defendant,  on  the 
evidence  submitted  to  him,  committed  plaintiff  to 
prison,  whereupon  plaintiff  brought  an  action  for 
false  imprisonment  against  defendant  (Hie  Queen's 
Bench  having  quashed  the  conviction),  but  did  not 
give  the  proper  notice  of  action  under  12  Vict.  c. 
16,  s.  9.  At  the  trial  the  judge  told  the  jury 
the  question  for  them  was,  '*  Did  defendant 
really,  on  the  evidence  before  him,  believe  in  the 
existence  of  a  state  of  facts  from  which,  exercising 
reasonable  care  and  discretion,  a  lawful  authority 
to  do  the  act  might  have  been  inferred  by  him," 
and  that  if  he  did,  he  was  within  the  protection  of 
the  statute.  A  conditional  order  for  a  new  trial 
having  been  obtained  on  the  ground  of  misdirection, 
Held,  that  the  judge  at  the  trial  was  right,  and 
that  the  bona  fide  belief  must  have  a  foundation  in 
reason. 

This  was  an  action  for  assault  and  false  imprison- 
ment The  defences  were — 1.  A  traverse  of  the 
trespass.  2.  That  the  act  was  done  in  execution  of 
defendant's  officers  Justice  of  the  Peace,  and  that 
the  action  was  not  commenced  within  six  months  after 
the  act  complained  of.  3.  On  the  same  ground  want 
of  notice 'of  action  nnder  12  Vict.  c.  16,  s.  9.  The 
case  was  tried  before  Fitzgerald,  B.  at  the  sittings 
after  last  Michaelmas  Term. 

Plaintiff  examined. — Holds  a  small  portion  of  land 
at  the  Strawberry  Beds,  near  Dublin;  was  tenant 
of  this  land  to  a  Mr.  Hawkins  for  30  years;  that 
land  adjoins  Scriber's  (who  was  the  complainant  on 
the  occasion  in  question),  who  had  been  there  for  10 
or  1 1  years.  He  admitted  having  clipped  the  hedge 
between  his  land  and  Scriber's  in  October,  1864,  and 
that  he  had  received  a  notice  from  Scriber  cautioning 
him  against  so  doing;  that  he  had  received  a  sum- 
mons on  Saturday,  October  15,  1864,  ar  3*30,  p.m., 
to  attend  before  defendant  and  his  brother  Justices  of 
the  Peace  on  the  following  Monday;  that  there  were 
on  the  bench  at  the  hearing  of  the  case,  the  defen- 
dant (who  presided),  Alderman  Mackey,  Mr.  Thomson 
and  Mr.  Flanagan ;  that  he  asked  to  have  the  case 
postponed,  in  order  to  see  his  landlord  or  agent ;  that 
the  Bench  would  not  listen  to  him ;  that  he  said  he 
claimed  the  hedge,  and  offered  to  leave  it  to  any  two 
men  to  decide  on  whose  gronnd  the  hedge  was.  That . 
be  said  he  had  cnt  his  own ;  that  one  Cowan  and 
Scriber  were  examined ;  that  he  had  been  fined  in 
1859  for  throwing  rubbish  in  the  gripe  between  his 

*  See  a  former  motion  between  the  same  parties,  reported 
in  the  Iuish  J  ubist,  antt,  p.  16. 
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land  and  Scriber's;  that  he  brought  an  action  against 
Scriber  for  malicious  prosecution,  and  got  a  verdict  for 
£22  10s.;  that  be  was  sent  to  gaol  for  a  fortnight 
for  clipping  the  hedge. 

At  this  stage  of  the  case  plaintiff's  counsel  desired 
to  prove  the  conviction,  and  called  John  Higgmbot- 
ham,  petty  sessions  clerk  of  Blanchardstown,  who 
produced  the  petty  sessions  book  containing  a  convic- 
tion dated  October  17,  1864,  of  plaintiff  at  the  com- 
plaint of  Scriber,  for  unlawfully  and  maliciously  cut  ting 
a  fence  of  Scriber's,  having  been  previously  convicted 
on  March  28,  1859,  for  a  trespass  on  lands  of  Scri- 
ber, by  putting  rubbish  thereon,  and  pulling  up  trees 
— fined  Is.  and  3s.  costs  for  the  first  offence;  14 
days'  imprisonment  for  the  second.  Plaintiff's  coun- 
sel then  produced  a  certified  copy  of  an  order  of  the 
Queen's  Bench,  dated  May  30,  1865,  quashing  the 
conviction  of  October,  1 864,  for  want  of  jurisdiction 
in  the  magistrates,  on  account  of  there  being  a  bona 
fide  question  of  title  to  realty. 

Plaintiff's  examination  continued. — The  conviction 
in  March,  1859,  was  on  account  of  some  husks  or 
clearings  of  strawberries  thrown  by  the  women  of  my 
family  over  the  hedge  on  to  Scriber's  land.  I  threw 
none  of  them. 

Daniel  O'Gallaghan  examined. — Was  Malone's  at- 
torney, in  the  proceedings  taken  by  him  in  the  Queen's 
Bench,  to  quash  the  conviction  of  October,  1864. 
Between  £20  and  £30  had  been  given  to  him  to  carry 
on  the  proceedings  then.  At  the  close  of  plaintiff's 
case,  defendant's  counsel  called  on  his  Lordship  to 
nonsuit  plaintiff,  or  to  direct  a  verdict  for  defendant. 
He  alleged  that  the  single  question  in  the  case  was 
whether  the  act  complained  of  was  done  by  defendant 
in  the  execution  of  his  office.  He  distinguished  be- 
tween an  act  done  in  execution  of  duty,  and  an  act 
done  in  the  execution  of  his  office,  and  referred  to 
Kirby  v.  Simpson  (10  Exch.  358).  That  in  the  pre* 
sent  case  there  was  no  doubt  that  defendant  was  a 
magistrate,  and  was  acting  as  such  when  the  convic- 
tion was  made  in  Court,  and  with  other  magistrates* 
That  the  only  possible  remaining  question — whether  de- 
fendant had  reasonable  gronnd  for  his  belief  that  he  was 
acting  in  the  execution  of  his  office — was  not  a  question 
for  the  jury,  bnt  for  the  Court.  He  called  on  his 
Lordship  to  decide  it,  and  he  further  urged  that  even 
if  the  question  were  whether  defendant  believed  that 
he  was  acting  in  execntion  of  his  duty,  the  question 
would  still  be  for  the  Court,  and  relied  on  Arnold  v. 
Ha  met  (9  Exch.  406).  His  Lordship  declined  to 
take  the  case  out  of  the  hands  of  the  jnry.  Defen- 
dant's counsel  then  stated  his  case,  admitting  that  the 
conviction  was  intended  to  have  been  under  24  & 
25  Vict.  c.  97,  s.  25. 

Defendant  examined — Have  been  a  magistrate  of 
the  County  Dublin  for  42  years;  attended  the  Blan- 
chardstown Petty  Sessions  in  October,  1865:  issued 
a  summons  for  the  plaintiff  at  the  complaint  of  Scri- 
ber. Plaintiff  asked  for  a  postponement;  I  asked 
him  what  was  the  object  of  a  postponement ;  he  said 
to  get  the  agent  I  asked  him  could  the  agent  do 
him  any  good  if  he  was  there,  or  give  any  evidence 
in  his  favour.  I  am  not  sure  what  Malone  said ;  I, 
after  hearing  the  case,  conferred  with  my  brother 
magistrates;  we  were  unanimous  in  convicting  Ma- 
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•  lone;  I  believed  that  Malone  was  guilty  of  an  offence 
under  34  &  25  Vict.  c.  97,  a.  25 ;  I  acted  on  my 
own  recollection  of  a  previous  conviction ;  I  have  no 
acquaintance  with  Scriber  at  all. 

Cross-examined. — The  sessions  book  was  not  be- 
fore ns  at  all — it  was  locked  np  in  a  press;  bat  I 
remembered  the  old  conviction  perfectly. 

To  his  Lordship — My  impression  is,  that  I  thought 
Malone  wanted  the  postponement  for  the  purpose  of 
showing  that  the  hedge  was  his;  but  I  was  satisfied 
that  the  hedge  was  not  his  on  the  previous  inqairy. 

Thomas  Thomson  examined. — 1  was  ona  of  the 
magistrates  present  at  the  hearing  of  the  cp.se  at  petty 
sessions.  Scriber  swore  that  Malone  cut  his  hedge 
after  being  warned  by  him  not  to  do  so.  I  believed 
it  was  Scriber's  hedge,  and  I  believed  that  be  had 
given  notice  to  Malone  not  to  cut  it;  I  am  not  an 
intimate  acquaintance  of  Scriber's;  I  believe  it  was 
my  duty  as  a  magistrate  to  do  what  I  did.  We 
looked  at  the  Act  of  Parliament  before  convicting. 

Gross-examined. — I  believe  that  Malone  came  there 
claiming  the  fence  as  his.  I  heard  M'Kay,  the 
agent  examined  in  1859;  I  think  he  swore  that  the 
hedge  and  gripe  were  Malone's;  Bentley,  the  school- 
master, swore  the  contrary;  I  believe  we  have  no 
jurisdiction  in  questions  of  a  disputed  title.  We 
thought  we  had  jurisdiction  in  1859;  I  believe  what 
Scriber  wanted  the  agent  for  was  to  show  that  the 
fence  was  his ;  I  thought  that  question  was  disposed 
of  in  1859. 

Maurice  Flanagan,  another  of  the  magistrates, 
gave  substantially  the  same  evidence,  and  added — 
After  the  evidence  wan  given  we  called  on  Malone 
for  his  defence;  he  gave  ne-avidence;  he  said — "I 
have  no  answer."  In  convicting ^htm  I  bona  fide  be- 
lieve I  was  acting  as  a  magistrate.  The  two  senior 
-magistrates  remembered  the  former  conviction,  but 
Alderman  Mackey  and  I  examined  the  entry  in  the 
petty  sessions  book  of  the  former  conviction ;  we  then 
referred  to  the  Act  of  Parliament,  and  came  to  the 
conclusion  that  the  case  was  one  of  a  second  con- 
viction. 

Cross-examined — I  remember  having  told  Scriber 
that  I  thought  the  hedge  and  gripe  were  Malone's ;  I 
told  Scriber  that  according  to  the  custom  of  the  Co. 
Dublin  the  fence  would  appear  to  be  Malone's;  but 
about  ten  days  before  the  hearing  in  October,  1864, 
Malone  himself  told  me  that  he  had  been  convicted 
for  cutting  the  hedge,  on  the  ground  that  the  hedge 
was  Scriber's.  About  ten  days  before  the  trial  I 
heard  Malone  acknowledge  that  the  hedge  was  Scri- 
ber's in  Scriber's  presence;  I  still  think  that  the 
hedge  belongs  to  Scriber;  I  said  nothing  to  the  ma- 
gistrates about  Malone's  admission;  I  did  not  think 
lie  wanted  the  agent  to  prove  his  right  to  the  fence. 

Baron  Fitzgerald,  in  his  charge,  told  the  jury  that 
the  single  question  in  the  case  was  whether  in  di- 
recting plaintiff's  imprisonroeut,  defendant  was  acting 
in  the  execution  of  his  office ;  that  if  he  was,  he  was 
within  the  protection  of  12  Vic.  c  16;  that  it  was  not 
necessary  for  that  protection  that  he  was  acting  pursu- 
ant to  lawful  authority  in  what  he  did;  but  that  he 
must  have  bona  fide  believed  that  he  was  acting  pur- 
suant to  lawful  authority,  and  that  substantially  the 
question  for  them  would  be — Did  defendant  bona  fide 


believe  that  he  was  acting  pursuant  to  law'ful  autho- 
rity in  'what  he  did.  He  told  them  that  it  was  not 
sufficient  that  defendant  should  have  believed  that  he 
was  acting  pursuant  to  lawful  authority;  that  a  man 
might  believe  that  which  the  commonest  attention  to 
the  facts  before  him,  if  he  paid  it,  would  have  pre* 
vented  him  from  believing,  and  that  therefore  the 
question  resolved  itself  into  this— Did  he  really,  on 
the  evidence  before  him,  believe  in  the  existence  of  a 
state  of  facts,  from  which,  exercising  reasonable  care 
and  discretion,  a  lawful  authority  to  do  the  act  might 
have  been  inferred  by  him.  His  Lordship  pointed 
out  to  the  jury  what  the  facts  were  which  would 
have  made  the  conviction  lawful,  and  be  called  their 
attention  to  what,  upon  the  evidence,  were  the  facts 
before  the  magistrates,  and  so  left  the  question  to 
them.  On  the  question  of  damages  his  Lordship 
told  them  them  if  they  thought  money  was  actually 
paid  by  plaintiff,  and  expended  in  quashing  the  con- 
viction, they  might  consider  such  sum ;  but  he  told 
them  to  mention  to  him  distinctly  anything  they 
should  give  on  that  ground. 

Defendant's  counsel  objected  to  the  charge,  and 
contended  that  a  bona  fide  honest  belief  does  not  ne- 
cessarily mean  a  reasonable  one,  and  that  the  only 
question  that  ought  to  have  been  left  to  the  jury  was 
as  to  defendant's  honest  belief;  he  also  repeated  the 
requisitions  made  by  him  at  the  close  of  plaintiff's 
case. 

The  jury  found  for  plaintiff  £75  damages,  £25 
being  for  the  costs  of  the  certiorari  proceedings. 

His  Lordship  reserved  leave  to  defendant  to  move 
to  have  a  non-suit,  or  a  verdict  for  defendant  entered 
in  case  the  Court  should  think  the  learned  Baron 
onght  to  have  so  directed — also  leflN  to  have  the 
verdict  reduced  to  £50,  in  case  the  Court  should  be 
of  opinion  that  no  damages  ought  to  have  been  given 
in  respect  of  the  costs  of  quashing  the  conviction. 

Serjeant  Armstrong,  for  defendant,  having  obtained 
a  rule  nisi  accordingly, 

Morris,  Q.C.  (with  him  M'Kenna)  for  plaintiff, 
showed  cause  against  the  conditional  order. — 24  & 
25  Vict  c.  97,  s,  25,  under  which  Malone  was  im- 
prisoned; 12  Vict,  c  16,  88.  8,  9,  Magistrates'  Pro- 
tection Act;  Hermann  v.  Seneschal  (13  C.  fi.  n.  & 
393);  Heath  v.  Brewer  (15  C.  B.  n.  s.  804);  Ro- 
berts v.  Orchard  (2  H.  &  C.  769);  Bayley  v.  Aldred 
(10  Law  Times,  N.  s.  Q.  B.  523.)  We  give  up  the 
point  as  to  the  reduction  of  the  verdict  to  £50. 

Serjeant  Armstrong  (with  him  PaUes,  Q.C.  and 
Napier)  contra,  in  support  of  the  order. — 12  Vict,  c% 
16,  s.  1 ;  Kirby  v.  Simpson  (10  Exch.  358)  decided 
that  a  magistrate  in  a  case  like  the  present  is  entitled 
to  notice.  This  is  an  attempt  to  put  a  judge  on  his 
trial  for  exercising  a  judgment  which  happens  not  to 
be  the  same  as  some  other  persons  have.  In  every 
case  where  a  magistrate  is  sitting  colori  officii*  he  is 
entitled  to  notice.—  WheUer  v.  Toke  (9  East.  364). 
The  subject-matter  here,  as  in  that  case,  was  within 
the  jurisdiction  of  the  magistrate  though  subsequently 
he  overstepped  his  jurisdiction.  He  was  not  a 
wrong  doer  from  the  beginning.  If  a  magistrate  is 
acting  according  to  the  best  of  his  opinion,  that 
opinion  is  not  to  be  tried  by  anyone  else.  No  matter 
how  unreasonably  he  has  acted,  if  he  has  acted  bona* 


378 


ras  ntisH  jurist. 


fide.—llazddine  v.  Grove  (3  Q.  B.  997);  Wedge  v. 
Berkeley  (6  A.  &  E.  603).    There  may  be  oona  /fefer 

without  reason Booth  v.  Clive  (10  0.  B.  827); 

Oosden  v.  Elphich  (4  Each.  445)4  12bni  v.  rAom- 
oorotiyA  (3  Exch.  646);  Beechy  v.  £«fc  (9  B.  &  a 
806);  O'flstffy  v.  Layoff  (3  Ir.  L.  R.  290).  Whet 
the  magistrate  became  a  wrong-deer  ke  ahoald  have 
bad  notice  as  a  means  of  repairing  hit  wrong,  espe*- 
cially  when  the  law  would  not  allow  him  lo  pay  mo* 
ney  into  Court. 

Palles,  Q.O.  on  same  side*— We  were  entitled  to  a 
non-suit,  and  the  learned  Baron  left  the  question 
wrongly  to  the  jury. — Bird  ▼.  Quneton  (4  Dong). 
275);  Briggs  v.  Evelyn  (2  H.  BL  114);  Green- 
way  v.  Hurd  (4  Term.  R.  555);  Danid  v.  Wilson 
•  (5  Term.  R.  1);  Wheller  v.  Take  (9  East.  365); 
Queen  v.  Bolton  (1  Q.  B.  66);  Zawrtnmn  v.  Hid 
(10  Ir.  0.  L.  B.  177);  Parton  v.  Williams  (3  B.  4 
Al.  330);  Prestidge  v.  Woednvm  (1  B.  &  0.  12); 
Ho^aa  v.  Palmer  (3  a  &  0. 729);  Beechyy.  Side* 
<9  B,  &  C.  806);  Bollinger  v.  -Ferris  (1  M.  &  W. 
628);  TT^  v.  Berkeley  (6  A.  &  E.  663);  6kr  v, 
jfetd  (13  Q.  B.  558);  Arnold  v.  Hamel  (9  Bxch. 
404);  Pease  v.  CAoyCor  (1  B«  A  Sm.  658:  a,  c.  9 
Engl.  Jur.  N.  S.  66a>  The  defendant  was  bound  by 
bis  oath  to  exercise  hie  own  reason,  and  not  to  decide 
according  to  the  reason  of  others.  The  question  is 
whether  a  judicial  officer  who  has  acted  aocordiqg  to 
the  best  of  his  belief  though  he  may  be  a  fool,  is  not 
entitled  to  notioe  of  action.  I  say  he  is;  it  is  the 
fault  of  the  Crown  to  appoint  him  if  he  is  not  a  rea-r 
toning  man,  and  competent  for  his  office,  hut  he  is 
not  to  suffer  for  it,  and  a  jury  is  not  to  decide  whe» 
ther  a  person  appointed  by  the  Crown  has  reason  or 
not.  I  admitfle  is  bound  to  energise  the  reason  he 
has.  The  only  question  that  ought  to  have  been  left 
to  the  jury  was  as  to  defendant's  honest  belief,  and  it 
ahoald  have  been  left  thus  if  he  did  believe  honestly, 
though  unreasonably,  he  was  stilt  entitled  to  aetice. 

M'Kenna  in  reply. — The  cases  eked  on  the  other 
aide  have  each  an  element  not  existing  in  the  present, 
and  therefore  are  not  authorities.  They  are  nearly  all 
old  cases,  and  in  them  the  question  of  bona  fides  was 
not  raised*;  therefore,  we  may  suppose  the  verdicts 
were  right,  but  they-  throw  no*  light  on  this  case  for 
either  side.  The  question  in  this  ease  is,  what  is 
"bona fides"  and  how  is  it  to  be  oonatrued.1— Rudd 
v.  Soott  (2  Scott  N.  R.  631);  Read  v.  Coher  (13  C. 
B.  850) ;  Conn  v.  Clipperton  (10  A.  &  B.  562). 

Cur.  adv0  vuA. 

Nov.  8. — The  unanimous  decision  of  the  Court  was 
now  given  by 

Deast,  B — [His  Lordship  stated  the  tacts  of  the 
case  and  the  judge's  charge  at  length,  as  they  have 
been  given  above,  and  proceeded]--* We  are  all  of 
opiniou  that  the  judge  at  the  trial  was  right  in  the 
direction  he  gave  the  jury.  At  the  argument  great 
reliance  was  placed  on  the  ease  of:Kirhy  v.  Simpson 
(10  Ezch.  358),  and  if  that  case  was  applicable  here 
it  would  have  great  weight  with  us,  but  we  think  it 
was  distinct  from  the  present  case.  It  was  essential 
that  the  question  of  the  bona  fide  belief  of  defendant 
ahoald  have  been  left  to  the  jury*     But  on  the  part  of 


defendant  it  was  contended  that  in  the  case  of  a 
magistrate  it  was  sufficient  te  entitle  him  to  the  pro- 
tection of  the  statnte  that  he  should  have  honestly, 
though  not  with  reason,  believed  he  was  acting  within 
his  authority,  even  if  he  was  not.  But  no  authority 
was  cited  for  this  proposition,  and  the  cases  go  to 
prove  that  the  bona  fide  belief  must  be  a  reasonable 
one  also.  There  is  nothing  in  Hermann  v.  Seneschal 
to  support  defendant's  argument.  [His  Lordship  then 
referred  to  most  of  the  cases  cited  in  the  argument, 
and  concluded] — We  are,  therefore,  ef  opinion  that 
the  conditional  order  must  be  discharged. 

FraeEBALD,  B — I  concur  with  this  judgment,  but 
I  think  it  right  to  state  that  I  would  probably  have 
done  better  if  I  had  used  these  words,  "  ordinary 
care  and  discretion,"  instead  of  "  reasonable  care  and 
discretion,''  bat  it  is  evident  I  was  not  misunderstood. 

Rule  discharged  with  costs. 


[Bepob*  tbb  rtLL  Court.] 
Walsh  v.  Walsh.— Nov.  3,  7. 


Practice— Right  to  full  costs*— Payment  into  Court- 

In  an  action  for  assault  and  battery,  with  a  second 
count  for  disturbance  oj  a  right  of  way \  defendant 
paid  £5  into  Court  (which  was  accepted  by  plain- 
tiff) an  the  second  count,  and  traversed  the  first, 
upon  whiclt  count  plaintiff'  obtained  a  verdict  with 
£1  damages,  the  judge  not  certifying.  The  Master 
gave  plaintiff  his  full  costs.  Held,  on  motion  to 
send  back  the  case  to  the  Master  to  review  his  taxa- 
tion, that  the  Master  was  wrong,  and  that  the  tax- 
ation  must  be  reviewed. 

There  were  two  counts  to  the  summons  and  plaint- 
one  for  assault  and  battery,  the  other  for  a  disturb- 
ance to  a  right  of  way.  Defendant  traversed  the 
first  count,  and  paid  £5  into  Court  on  the  second. 
This-  sum  plaintiff  accepted  in  fuH  satisfaction  of  his 
right  of  action  on  that  count,  and  joined  issue  on 
the  first  plea,  upon  which  he  obtained  a  verdict  with 
£1  damages,  the  judge  not  certifying,  and  the  taring 
master  gave  full  costs  to  the  plaintiff. 

Dames,  new  for  defendant,  applied  to  the  Court 
that  the  case  should  be  sent  back  to  the  taxing  mas- 
ter in  order  that  he  migh*  review  his  taxation.  The 
only  question  in  the  case  is,  whether  plaintiff  is  enti- 
tled to-  full  costs  down  to  the  verdict.  [Fitzgerald, 
B.— If  there  were  only  the  first  count  in  the  summons 
and  ©tout,  plaintiff  conM  not  hare  his  full  costs  as 
having  recovered1  less  than  £2,  and  if  there  were  only 
the  second  count,  he  would  be  entitled  to  costs  only 
down  to  the  drawing  of  the  money  out  of  Court.] 
Precisely.  The  sections  of  the  Common  Law  Proce- 
dure Act  applicable  to  this  case  are  ss  5,  54,  75,  76, 
77>  12$.  That  part  of  an  action  for  which  money 
is  paid  into  Court  and  accepted,  must  be  considered 
as  struck  out  of  the  plaint.— Blachnore  v.  Higgs{\5 
C.  B.  h  s.  790).  [Seethe  dictum  of  Erie,  C.J.]  De- 
vine  v.  London  and  North- Western  Railway  Co. 
(10  Ir.  Jur.  n.  s.  26;;  James  r.   Vane  (29   Law 
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Jour.  K.  *.  Q.  9.  163).  PJaintiff  wQuJd  nof  l?a.ve 
bean  able  to  pay  money  into  Courf  qn  fr&  count  Jfar , 
assault  and  battery.— QoodU  v.  QoldwM  (2  M.  & 
W.  202). 

22>a»  contra,  for  plaintiff  in  anpporf  of  the  ruling 
of  the  taxing  master  referred  to.  Hwrfrf*  *•  Guin- 
ness (4  Ir.  C.  L.  R  314;  i.  c.  7  Jr.  Jar.  298);  C. 
L.  P.  Act,  b.  243. 

Pur.  adv.  vult. 

Nov.  7. — The  unanimous  judgment  of  the  Court 
was  now  given  by 

Pigot,  C.B.— There  baa  been  some  fluctuation  in 
-courts  of  law  as  to  the  meaning  of  t£e  word  "  reco- 
ver "  in  the  statute,  both  here  and  In  England.  In 
England  it  was  held,  in  the  case  of  BouUUng  v.  Tyler 
(3  B.  &  S.  473),  that  where  defendant  pays  into 
Court  a  sum  jess  tfcan  £20  which  is  accepted  by  plain- 
tiff, plaintiff  must  be  held  not  to  have  "  recovered '' 
that  snm.  In  this  country,  in  the  case  of  Hughes  v. 
Guinness  (4  Ir.  0.  Li  B.  314)  it  was  held  that  where 
plaintiff  accepted  a  snm  less  than  £20  which  was  paid 
into  Court,  and  afterwards  recovered  a  fnrther  snm 
also  less  than  £20,  which,  however,  being  added  to 
the  former  sum,  exceeded  £20,  he  was  to  be  'treated 
as  entitled  to  full  costs.  That  decision  was  in  ac- 
cordance with  the  case  of  Fewster  v.  Boggett  (9  M. 
&  W.  20),  and  also  Crosse  v.  Seaman  (W  C.  B.  424) 
referred  to  in  4  Ir.  C.  L.  R.  317.  If  plaintiff  had 
disputed  the  sufficiency  of  the  snm  paid  iuto  Gonrt  in 
this  case,  and  had  then  obtained  a  snm  however  small 
in  excess  of  that  payment  on  the  second  count,  say 
one  shilling  over  aud  above  the  £5,  and  nineteen 
shillings  on  the  first  count,  we  wonld  then  consider 
that  plaintiff  had  recovered  £5  +  1  shilling  +  19 
ahillings,  that  is,  £6  in  ail,  and  was  therefore  entitled 


payable  by  ^efen^anj  to  plaintiff  for  gopds  sold  and 
delivered  by  {Jajpt^jf  to  defendant*"  ?he  defence 
was— u  Pe£n^aot  say*  nc*  money  was  payable  by 
defendant  tp  plaintiff  for  goods  sold  ana*  ^vered  by 
plaintiff  to  defendant  as  alleged-" 

Litton,  for  plaintiff,  applied  to  the  Court  to  set 
aside  the  plea  as  embarrassing.  The  plea  i*  too  large 
and  clearly  ambiguous. 

tyMahon,  contra^  for  defendant,  in  support  of  the 
plea.—- The  plea  was  (Jxawn  by  defendant  in  person, 
who  is  a  member  of  the  bar,  not  practising  now ;  but 
it  is  a  good  plea,  for  Jt  raises  a  good  issue.  The  past 
tense, ,"  no  money  was  payable,"  means  "  never  was 
payable."  The  debt  never  was  incurred. — Martin  v. 
Jpffugb  (6  Ir.  Juf.  279). 

Litton  in  reply.— tn  Cock  v.  Mahony  (3  Ir.  C.  L. 
R.  240),  Lefroy,  C.  J.  said  Martin  v.  M'Hugh  was 
not  correctly  reported. 

Pigot,  C.B.—-ln]Lord  DunsandUy.  Finney  (10  Jr. 
C.  L.  B.  171),  I  made  an  observation  which  I  mean 
to  repeat  here,  via — "  It  is  of  great  importance  that 
parties  and  their  advisers  shall  not  be  exposed  to  de- 
lay, inconvenience,  and  expense  in  dealing  with  de- 
fences of  this  nature.  This  is  the  second  time  that  a 
motion  has  been  rendered  necessary  in  consequence  of 
the  same  kind  of  inconvenience  imposed  upon  a  plain- 
tiff by  the  same  unit  in  a  defendant's  pleading."  We 
have  held  that  pleas  tantamount  to  the  present  one 
are  too  large,  and  give  a  larger  proof  to  defendant 
than  the  statute  Intended  him  to  have.  Here  tjfie 
plea  is  open  to  the  charge  of  ambiguity  as  to  whether 
it  means  that  defeodaut  never  was  indebted  to  plain* 
tiff  at  any  time,  or  that  defendant  was  not  indebted 
to  plaintiff  at  the  time  of  action  brought;  and  this 
latter  signification  is  consistent  with  the  assumption 

v.  , that  he  had  been  originally  indebted,  but  that  tfie 

to  his  full  costs.    (But  the  case  is  otherwise;  there-  debt  had  been  discharged.    If  it  means  that  defendant 


■sure  two  counts,  eaqfr  separate  and  distinct  from  the 
other.  On  one,  defendant  paid  £5  into  Court  under 
m.  75,  which  plaintiff  accepted,  and  by  that  acceptance 
lie  put  an  end  to  that  cause  of  action.  There  re- 
mained then  only  the  count  for  the  assault  and  bat- 
tery, and  if  so,  the  case  is  directly  within  s.  126,  and 
the  jury  found  for  plaintiff  with  £1  damages,  no  cer- 
tificate being  given  by  the  judge.  We  are,  therefore, 
-of  opinion  that  this  motion  must  be  granted,  and  the 
taxation  must  be  reviewed. 

Jfot(on  granted  with  casts. 


Kennkdt  v.  Kkllt. — Nov.  10. 

Motion  to  set  aside  plea  jor  embarrassment— >Qoqds 
sofa  and  delivered, 

In  an  action  for  goods  sold  and  delivered,  a  plea 
"  that  no  money  was  payable  by  defendant  to  plain- 
tiff  for  goods  sold  and  delivered  by  plaintiff  to  de- 
fendant as  alleged,"  wilt  be  set  aside  as  embarrass- 
ing and  too  large. 

The  summons  and  plaint  was — "  Defendant  is  indebted 
to  plaintiff  in  the  snm  of  £44  on  account  of  money 


never  was  indebted,  it  is  too  large.  Defendant  d^es 
not  traverse  the  consideration.  Nothing  is  easier 
than  the  usual  form,  and  when  there  is  a  departure 
from  this,  the  circumstance  becomes  suspicious,  and 
likely  (o  embarrass  plaintiff, -who  canqot  tell  what  de- 
fence fre  has  to  meet.  I  have  made  those  observa- 
tions in  order  to  pojnt  out  to  the  Bar  that  we  will 
accurately  scrutinise  these  departures  from  the  usual 
forms,  which  will  not  be  suffered  to  stand. 

Defence  set  aside  with  costs. 


Caul*  U  Itosjate* 

Reported  by  W.  B,  Miner,  E«q.»LUD..  flajritfex.jpt.Uir. 

Lawlrb  v.  Metcalf. — Nov.  6,  7. 

jLawLxn  v.  MjifEY. 

Administration — Nominee  of  next  of  kin— 78th  sect, 
of  Probate  Act— Lunatic. 

Where  M.  L.  a  sole  next  of  kin  of  A.  and  B.,  her 
deceased  brother  and  sister,  had  been  of  weak 
mind  and  of  advanced  age,  and  a  commission  .in 
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Chancery  had  been  granted  to  inquire  into  her 
state  of  mind,  but  same  had  been  directed  not  to 
issue  until  further  order,  and  had  never  been  acted 
on,  and  by  the  order  in  Chancery  she  was  ex- 
pressly authorized  to  manage  and  receive  the  income 
of  the  property  belonging  to  her  said  deceased  bro- 
ther and  sister,  the  Court  of  Probate  refused  to  give 
lettersoj  administration^  the  goods  of thtsaidbrother 
and  sister  to  a  nominee  ofM.  L.t  the  sole  next  of  kin, 
limited  to  the  income  thereof  only,  and  during  her 
life,  under  the  78th  section  of  the  Probate  Act  of 
1855— one  of  the  persons  who  would  be  next  of 
kin  of  M.  L.,  such  sols  next  of  kin,  if  dead, 
opposing  the  motion,  but  directed  an  application  to 
be  made  to  the  Court  of  Chancery  to  appoint  a 
person  to  be  named  to  apply  jor  administration. 

Dr.  Townsend,  Q.G.  moved,  on  behalf  of  Mary  Law- 
ler,  to  set  aside  the  caveats  and  appearances  eutered 
by  the  defendants  in  said  respective  causes,  as  having 
no  interest  in  the  assets  of  the  brother  and  sister  of  said 
Mary  Lawler.  Rose  Lawler  died,  on  the  5th  Decem- 
ber, 1865,  intestate  and  unmarried,  and  not  leaving 
•any  parent  or  grandparent,  or  brother,  and  leaving 
said  Mary  Lawler,  her  only  sister  and  sole  next 
of  kin,  and  not  leaving  any  grandchild,  the  issue  of 
a  deceased  child,  surviving.  A  brother  had  died 
previously  to  Rose,  leaving  Rose  and  Mary  Lawler, 
and  two  other  sisters,  his  only  next  of  kin.  Rose  and 
another  sister  had  obtained  administration  to  his  as- 
aets,  but  all  of  them  were  now  dead  except  Maiy 
lawler.  The  assets  of  Rose  and  John  Henry  Law- 
ler were  considerable,  and  were  under  the  control  of 
the'Court  of  Chancery.  A  petition  in  Chancery  had, 
in  July,  1866,  been  filed  by  a  first  cousin  of  Mary 
Lawler,  and  prayed  a  commission  de  lunatico  in- 
quirendo  to  be  issued  as  to  Mary  Lawler,  whose  age 
was  about  85.  She  had  been  for  several  years  an 
inmate  of  Swift's  Hospital,  but  had  not  been  under 
restraint  for  upwards  of  twenty  years  past,  during 
which  period  she  had  been  regarded  as  sane.  The 
commission  had  been  granted,  but  it  was  at  the  same 
time  ordered  by  the  Chancellor,  that  it  should  not 
be  acted  on  until  further  order,  and  that  Mary  Lawler 
should  be  allowed  to  continue  in  the  possession  of  the 
iucome  of  the  property.  The  Bank  of  Ireland,  in 
which  most  of  the  assets  were  secured,  would  not,  of 
course,  pay  the  dividends  until  administration  had 
been  taken  to  Rose,  and  administration  de  bonis  non 
to  John  Henry  Lawler.  From  the  great  age  of  Mary 
Lawler,  and  from  the  fact  of  a  commission  having 
issued  from  Chancery,  counsel  submitted  that  perhaps 
the  case  was  one  in  which  the  Court  would  consider 
it  to  be  a  fit  case  to  act  under  the  78th  section  of  the 
Probate  Act,  and  to  follow  the  authority  of  the  case 
in  The  Goods  of  Roberts  (1  S.  &  Tr.  64),  and  give 
the  grant  to  a  nominee  of  the  next  of  kin,  who  was 
perfectly  competent  to  attend  to  her  own  affairs,  and 
to  name  a  substitute.  James  Metcalf  would  be  a 
proper  administrator,  as  it  was  sworn  in  the  Chan- 
cery matter  that  he  had  for  several  years  been  acting 
as  the  agent  of  Rose  Lawler  in  her  life,  and  of  Mary 
Lawler. 

Robert  O'Hara  for  Thomas  Ryves  Metcalf,  a  first 
cousin  of  the  applicant,  opposed  the  motion.     He 


would  be,  if  Mary  Lawler  were  dead,  her  next  of  kin, 
and  therefore  had,  if  she  were  declared  a  lunatic,  a 
possible  interest  in  the  assets  entitling  him  to  ask  for 
administration. — Close  v.  Monkhouse  (17  Jur.  536). 
He  will  undertake  to  speed  the  commission,  and  apply 
to  the  Court  of  Chancery. 

J.  B.  Murphy  in  reply. — We  are  content  if  James 
Metcalf,  who  for  eleven  years  managed  the  property 
for  Rose  and  Mary  Lawler  as  their  agent,  be  appointed 
administrator. 

Keatinge,  J. — I  cannot  in  this  case  give  a  grant, 
as  the  order  in  Chancery  in  terms  only  allows  Mary 
Lawler  to  deal  with  the  income  of  the  assets;  but 
an  application  must  be  made  to  the  Court  of  Cancery 
to  name  a  proper  person  to  take  a  grant,  as  a  difficulty 
would  arise  as  to  the  corpus  of  the  estate,  if  I  gave  a 
limited  grant. 

Order  accordingly. 


M'Cbackex  v.  M'Cbackeh. — Nov.  10. 

Lost  unll — Probate  of  contents. 

A  will  prepared  by  a  solicitor  from  instructions  of 
the  testator,  and  the  contents  deposed  to  by  him, 
allowed  to  be  proved,  though  the  original  was  lost, 
and  supposed  to  have  been  thrown  out  by  the 
widow  of  the  testator  in  a  bed  in  which  she  had 
concealed  it.  The  Court,  however,  required  evi- 
dence of  the  provisions  made  by  settlement  for  next 
of  kin  not  substantially  provided  for  by  said  wiU, 
to  show  that  the  will  was,  in  fact,  an  equitable  one* 

John  Frazer,  for  John  MHSracken,  Hugh  M'Cracken, 
and  Eliza  M'Cracken,  the  executors  named  in  the 
last  will  and  testament  of  William  M'Cracken,  moved, 
on  notice,  for  probate  of  the  will  of  the  said  William 
M'Cracken,  dated  the  30th  day  of  March,  1865,  as 
contained  in  the  affidavit  of  Thomas  Murphy,  soli- 
citor, limited  until  the  original  will,  which  was  lost,, 
should  be  brought  into,  and  left  in  the  registry  of  the 
Court,  and  for  the  costs  of  the  application  as  part  of 
the  executor's  testamentary  expenses. 

It  appeared  from  the  affidavit  of  Thomas  Murphy, 
solicitor,  that  he  bad  been  acquainted  with  William 
M'Cracken  for  five  years  before  he  died,  which  occur- 
red on  the  6th  May,  1865;  that  on  the  27th  March, 
1865,  Francis  Wrey,  a  son-in-law  of  said  deceased, 
called  on  Mr.  Murphy  to  appoint  a  time  for  Mr.  Mur- 
phy to  attend  at  the  residence  of  the  deceased  to  pre- 
pare his  will.  The  following  Thursday,  the  30th  of 
March,  was  then  agreed  on,  and  on  that  day,  at  3 
o'clock,  p.nL,  Mr.  Murphy  proceeded  to  the  house  of 
deceased,  and  met  on  his  way,  his  eldest  *on,  John 
M'Cracken,  and  a  man  of  the  name  of  John  Ratcliff, 
when  the  former  told  the  latter  the  object  of  Mr. 
Murphy's  visit,  and  requested  Ratcliff  to  attend  to  be 
a  witness  to  the  will.  The  affidavit  detailed  minutely 
the  taking  of  the  instructions  from  the  deceased,  and 
his  capacity,  the  engrossment  and  reading  over  and 
approval  of  the  will,  and  that  the  draft  was,  by  said 
deceased's  desire,  destroyed  in  his  presence  by  burn- 
ing. The  due  execution  was  then  deposed  to,  vis., 
by  the  deceased  signing  in  the  presence  of  Mr.  Mur- 
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phy,  and  of  Ratcliff,  present  at  the  same  time,  and 
who  attested  in  the  presence  of  the  testator  and  of 
each  other.  The  will  was  sealed  up,  and,  by  the 
direction  of  the  testator,  taken  possession  of  by  Mr. 
Murphy,  who  deposited  it  in  his  office  for  safe  ens- 
tody.  The  will  remained  in  Mr.  Murphy's  hands  nntil 
some  time  in  August  following,  when  John  M'Cracken 
and  Hugh  M'Cracken,  two  sons  of  the  deceased,  and 
two  of  his  executors,  who  took  said  will  away  with 
them,  and  same  was  then  unopened  and  sealed.  John 
M'Cracken,  on  the  29th  October  following,  told  Mr. 
Murphy  that  he  had  given  the  will  to  Eliza  M'Cracken, 
his  mother,  to  keep,  who  had  deposited  it  nnder  her 
bed,  and  that  it  had  been  lost,  and  could  not  be 
found.  The  contents  of  the  will  were  set  ont  in  hmc 
verba  by  Mr.  Murphy,  from  his  recollection,  and  it  gave 
legacies  to  the  several  members  of  his  family  in  a  fair 
proportion,  and  appointed  the  executors  already  men- 
tioned. Mr.  Murphy  was  corroborated  by  Mr.  Rat- 
cliff  as  to  the  preparation,  instructions  for,  and  execu- 
tion of  the  will,  aud  of  its  custody  by  Mr  Murphy. 
The  widow,  Eliza  M'Cracken,  also  corroborated  the 
case  made  by  Mr.  Murphy,  and  added  several  recog- 
nitions by  said  testator  of  his  said  will,  and  accounted 
for  its  loss  by  the  fact  of  the  bed  in  which  it  was 
concealed  having  been,  in  September,  1865,  carried 
ont  by  her  to  the  yard  to  be  aired  and  renewed,  and 
that  portions  of  it  were  removed  and  thrown  on  the 
manure  heap,  and  that  in  that  manner  the  original 
will  may  have  been  lost  The  several  next  of  kin 
who  bad  any  interest  in  opposing  the  motion  had 
been  served  with  notice,  and  an  affidavit  had  been 
filed  showing  that  they  had  got  a  fair  provision  on 
their  marriages. 

Counsel  cited  Goods  of  Gardner  (1  S.  &  Tr.  104) ; 
Miller's  Pr.  Pr.  82. 

No  one  appeared  to  resist  the  motion. 

Keatinqe,  J. — Casesof  this  kind  require  the  clearest 
evidence,  but  1  think  that  you  have  satisfactorily  made 
ont  the  facts  to  entitle  you  to  carry  your  motion,  and 
I  shall,  therefore,  allow  you  to  apply  for  and  obtain, 
in  the  registry  probate  of  the  will  of  the  deceased  as 
contained  in  Mr.  Murphy's  affidavit,  and  allow  the 
executors  the  costs  of  the  proceedings  as  part  of  their 
testamentary  expenses. 


Court  of  Appeal  in  Cljaiuerg 

Reported  by  Oliver  J.  Burke,  Eaq.,  Barriiter-ftt-Law. 

[Befobe  Blackburn*,  C,  and  Brewster  L.J.A.] 

Michael  Murphy  and  others,  assignees  of  Patrick 
Murphy,  owner  and  petitioner. 

Moore  v.  Guinness,  Mahon,  &  Go. — Nop.  20, 1866. 

Voluntary  deed — Settlement  on  children  of  a  former 
marriage — 10  Car.  I.  ch.  3,  see,  2  (Jr.) 

JP.  M.  a  widower,  being  seised  of  certain  lands  in  the 
county  Dublin,  and  being  about  to  marry  a  second 


wife,  and  being  desirous  of  making  not  atone  a 
provision  for  her  and  any  children  he  might  there- 
after have  by  her,  but  also  for  the  children  of  his 
former  marriage,  executed  on  the  15th  November, 
1665,  immediately  prior  to  his  second  marriage, 
two  contemporaneous  deeds,  by  the  one  providing  for 
his  future  marriage,  and  by  the  other  granting 
to  a  trustee  for  a  term  of  years  an  annuity  of  £75 
issuing  out  of  said  lands  for  the  benefit  of  the  said 
children  of  P.  M's  said  first  marriage.  To  this  last 
mentioned  deed  his  then  intended  second  trtfe  was 
no  party  whatever.  After  his  said  second  marriage, 
viz.,  on  2nd  November,  1865,  P.  M.  made  an 
equitable  mortgage  to  O.  and  M.  to  secure  a  sum  of 

M .     Held,  affirming  an  order  of  the  Landed 

Estates  Court,  that  the  deed  creating  said  annuity 
was  a  voluntary  deed  within  the  meaning  of  1 0  Car. 
1.  chap.  3,  s.  2  (Ir.)  and  that  therefore  said  equi- 
table mortgage  to  O.  and  M.  for  £ ,  though 

subsequent  in  date,  should  take  priority  over  same. 

This  was  a  petition  of  appeal  by  Murtagh  Moore  from 
an  order  of  Judge  Dobbs,  dated  the  7th  May,  1866; 
the  facts  of  the  case  are  as  follow:— In  the  year 
1855,  and  prior  to  the  e  tecution  of  the  indenture  of 
settlement  hereinafter  stated,  Mr.  Patrick  Moore  was 
seised   of  certain  lands  in  the  county  of  Dublin, 
which  had  been  sold  in  this  matter.     Patrick  Moore 
was  then  a  member  of  the  extensive  firm  of  Moore, 
Brothers,  railway  contractors,  and  had  realized  and 
was  possessed  of  very  large  property  over  and  above 
all  his  just  debts  and  engagements.     Said  Patrick 
Moore  had  in  the  year  1849  effected  two  policies  of 
insurance  npon  his  own  life,  in  the  respective  sums  of 
£1000  each,  with  the  directois  of  the  Great  Britain 
Mutual  Life  Insurance  Company,   numbered  1,073 
and  1,074  in  the  books  of  said  company,  and  sub- 
ject to  the  respective  annual  premium  of  £37  10s. 
each,  payable  on  the  31st  of  December  in  every  year. 
Patrick  Moore  was  then  a  widower,  and  had  several 
children  by  hia  then  deceased  wife — viz.  James,  Alice, 
Bridget,  Elizabeth,  and  John  Moore,  as  a  provision 
for  whom  he  had  effected  the  said  two  insurances 
upon  his  life.     In  the  year  1855,  Patrick  Moore 
being  about  to  marry  a  second  wife,  was  desirous  of 
making  a  provision  by  way  of  settlement  both  for  his 
then  intended  wife  and  her  children,  and  also  for  the 
children  of  his  former  marriage.    This  object  was  ef- 
fected by  two  contemporaneous  deeds,  both  dated  the 
15th  day  of  November,  1855,  the  one  made  between 
the  said  Patrick  Moore  of  the  one  part*  and  the  Rev. 
Peter  M'Ardle  and  John"<jartlan,  medical  doctor,  of 
the  other  part;  and  the  other  made  between  the  said 
Patrick  Moore  of  the  one  part  and  the  petitioner  of 
the  other  part.    By  the  former  of  these  deeds  Patrick 
Moore  made  for  his  intended  wife  certain  provision* 
which  were  immaterial  to  the  matter  of  this  petition. 
By  the  second  of  these  deeds  Patrick  Moore  assigned 
to  the  petitioner  the  two  several  policies  of  insurance 
hereinbefore  mentioned  upon  the  trusts  hereinafter 
stated,  and  further  granted  to  the  petitioner,  his  exe- 
cutors, administrators,  and  assigns,  for  100  years,  if 
the  said  Patrick  Moore  should  so  long  live,  an  annuity 
of  £75  Is.  8d.  issuing  out  of  the  lands  aforesaid, 
which   were  sold  in  this  matter,  and  were  in  the 
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•aid  deed  folly  described,  to  hold  the  same  upon  the 
trusts  hereinafter  stated ;  and  the  trusts  of  the  said 
deed  were  thereby  declared  to  be — that  the  petitioner 
should  apply  the  said  annuity  of  £75  Is.  8d.  in  dis- 
charge of  the  annual  premiums  payable  in  respect  of 
the  said  two  policies  of  insurance  as  they  should  fall 
due,  and  should  receive  the  monies  payable  on  account 
of  said  policies  of  insurance  and  stand  possessed 
thereof  in  trust  for  the  children  of  (he  said  Patrick 
Moore  by  his  deceased  wife  in  such  shares  and  pro- 
portions as  the  said  Patrick  Moore  should  from  time 
to  time  appoint,  and  in  default  of  appointment  in 
trust  for  the  said  James,  Alice,  Bridget,  Elizabeth, 
and  John  Moore,  share  and  share  alike.  The  petitioner 
expressly  agreed  with  the  said  Patrick  Moore  to  execute 
said  deed  and  to  act  as  the  trustee  of  the  said  indenture 
upon  the  understanding  and  in  consideration  that  thereby 
a  good  and  effectual  provision  was  made  for  the  chil- 
dren of  the  said  first  marriage;  and  the  intention  of 
the  said  Patrick  Moore  to  make  such  provision  for  his 
children  of  his  former  marriage  was  communicated  to 
and  acquiesced  in  by  his  then  iutended  wife  and  her 
family.  The  said  indenture  providing  for  the  children 
of  his  former  marriage  was  actually  executed  by  Pa- 
trick Moore  prior  to  his  second  marriage.  The  second 
indenture  of  the  15th  of  November,  1855,  was  exe- 
cuted by  the  said  Patrick  Moore  in  contemplation  of 
and  as  part  of  the  arrangement  of  his  property  ef- 
fected in  connexion  with  his  said  second  marriage, 
and  for  the  purpose  upon  that  occasion  of  providing 
for  the  children  of  his  former  marriage.  The  then 
intended  marriage  was  subsequently  solemnised.  The 
indenture  secondly  hereinbefore  stated  was,  under  the 
circumstances  aforesaid,  executed  by  petitioner,  and  for 
his  protection  duly  registered  in  the  Office  for  the  Regis- 
tration ef  Deeds  in  Ireland  on  the  5th  of  December, 
1856.  On  the  2nd  of  November,  186%  Patrick 
Moore  deposited  with  Richard  Guinness,  John  Ross 
Mahon,  Henry  Guinness,  Thomas  Rawdon  Hardy, 
and  Charles  Uniacke  Thompson,  the  then  members  of 
the  firm  of  Guinness,  Mahon,  &  Co.,  the  title-deeds 
of  the  property  hereinbefore  mentioned  (which  was 
sold  in  this  matter),  together  with  a  certain  letter  of 
equitable  deposit  dated  the  1st  day  of  November, 
1862,  addressed  to  the  said  Messrs.  Guinness,  Malum* 
&  Co.,  whereby  in  consideration  of  the  advances  then 
made  by  the  said  firm  of  Guinness,  Mahon,  &  Go.  to  the 
firm  of  Moore,  Brothers,  and  of  such  further  ad- 
vances as  they  might  make,  he  declared  that  the  said 
title-deeds  were  deposited  as  a  collateral  security,  and 
he  thereby  granted  them  an  equitable  mortgage 
thereon  to  the  extent  of  such  advances  as  were  then 
made  or  might  thereafter  be  made.  In  the  year  1862 
the  firm  of  Moore,  Brothers,  having  become  embar- 
rassed, Patrick  Moore,  in  conjunction  with  his  part- 
ners, on  the  20th  December,  1862,  presented  a  peti- 
tion to  the  Conrt  of  Bankruptcy  in  Ireland,  and 
subsequently  passed  through  that  court  under  the  ar- 
rangement clauses.  The  property  of  Patrick  Moore 
hereinbefore  mentioned  was  subsequently  vested  in 
the  owners  and  petitioners  in  this  matter  as  trustees 
on  behalf  of  the  creditors  of  the  firm  of  Moore,  Bro- 
thers, by  whom  the  petition  in  this  matter  was  pre- 
sented. By  an  order  made  in  this  matter,  dated  the 
29th  of  May,  1865,  it  was  ordered  that  the  aforesaid 


lands  should  be  sold,  discharged  of  the  sa*d  annuity 
vested  in  the  petitioner  under  the  said  indenture  of 
the  15th  of  November,  1855,  and  that  the  petitioner 
should  be  placed  on  the  schedule  in  the  proper  order 
of  his  priority.  The  amount  dne  by  the  Messrs. 
Moore,  Brothers,  to  the  Messrs.  Guinness,  Mahon,  & 
Co.  was  ascertained  to  amount  to  the  sum  of  £4,553 
1 1  s.  1 1  d.  In  the  settlement  of  the  final  schedule  the 
amount  due  to  the  firm  of  Messrs.  Guinness,  Mahon, 
&  Co.  on  foot  of  said  equitable  mortgage  was  placed 
in  priority  to  the  said  annuity  of  £75  Is.  8d.,  created 
by  the  said  deed  of  the  15th  November,  1855,  and 
vested  in  the  petitioner  as  aforesaid.  After  the  pay- 
ment of  the  incumbrances  upon  the  final  schedule 
prior  to  the  demand  of  the  Messrs.  Guinness,  Mahon, 
&  Co.,  there  remained  in  the  court  the  sum  of  £3,548 
Os.  4d.  Previous  to  the  payment  of  the  Messrs. 
Guinness,  Mahon,  &  Co.,  the  petitioner  applied  to  the 
Honorable  Judge  Dobbs  to  stay  such  payment  as  the 
question  of  priority  between  thair  claim  and  that  o  t 
the  petitioner  was  not  adjudicated  upon  in  conse- 
quence of  a  miscarriage  in  respect  to  the  settling  of 
said  final  schedule.  This  application  of  the  petitioner 
was  refused  by  the  judge,  who  stated  that  the  peti- 
tioner might  apply  to  have  the  money  brought  back 
into  court  by  the  Messrs.  Guinness,  Mahon,  &  Co. 
On  the  3rd  of  March  the  said  sum  of  £3,548  Os.  4d. 
being  the  balance  then  remaining  in  court,  was  paid 
to  the  Messrs.  Guinness,  Mahon,  &  Co.  on  the  under- 
standing that  they  would  abide  any  order  the  Conrt 
might  subsequently  make  in  respect  thereof.  On  the 
7th  of  May,  1866,  counsel  on  behalf  of  the  petitioner 
moved  the  Honorable  Judge  Dobbs  for  an  order  de- 
claring that  the  claim  of  the  petitioner  under  the  said 
indenture  of  the  15th  day  of  November,  1855,  was  a 
charge  prior  in  point  of  time  and  in  point  of  law  to 
that  of  Messrs.  Guinness,  Mahon,  &  Co.;  and  that  in 
the  event  of  such  order  being  pre  nounced  that  the 
Messrs.  Guinness,  Mahon,  &  Co.  might  be  directed 
to  bring  in  and  lodge  in  court  the  money  paid  to  them 
in  this  matter  on  the  3rd  of  March,  1866,  or  a  por- 
tion thereof  sufficient  to  satisfy  the  demands  of  the 
petitioner  as  trustee  of  the  said  indenture  of  the  15th 
of  November,  1855.  On  the  7th  of  May,  1866,  and 
npon  the  occasion  of  such  motion,  the  Court  refused 
the  order,  being  of  opiuion  that  the  deed  under  which 
petitioner  claimed  was  a  voluntary  deed;  bnt  in 
order  to  enable  petitioner  to  appeal  from  said 
order,  the  Court  gave  petitioner  liberty  within  one 
fortnight  to  file  an  objection  nunc  pro  tunc  to 
the  final  schedule.  On  the  22nd  of  May  the  peti- 
titioner,  pursuant  to  the  leave  reserved  by  the  said 
order,  filed  an  objection  to  the  final  schedule  in  this 
matter,  and  thereby  objected  to  the  said  schedule,  for 
that  the  petitioner's  said  demand  was  prior  in  point 
in  point  of  date  and  of  law  to  the  claim  of  Messrs. 
Guinness,  Mahon,  &  Co.  aforesaid.  Petitioner 
was  advised  that  the  said  order  of  the  7th  of  May, 
1866,  was  erroneous,  and  therefore  prayed  that  the  said 
order  might  be  set  aside,  and  that  it  might  be  declared 
that  the  claim  of  the  petitioner,  under  the  indenture 
of  the  15th  of  November,  1855,  was  a  charge  prior  in 
point  of  date  and  in  point  of  law  to  the  claim  of  Ri- 
chard Seymour  Guinness,  John  Ross  Mahon,  and 
Henry  Guinness,  the  present  partners  of  the  firm  of 
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Guinness,  Mabon,  &  Co. ;  and  that  in  the  event  of 
such  order  being  pronounced,  the  said  R.  S.  Guin- 
ness, J.  B,  Mahon,  and  U.  Guinness,  might  be  ordered 
to  bring  in  and  lodge  in  court  the  money  paid  to  them 
in  this  matter  on  the  3rd  of  March,  1866,  or  a  suffi- 
cient part  thereof  to  meet  the  demand  of  the  petitioner 
as  trustee  under  the  said  indenture  of  the  15th  No- 
vember, 1855. 

It  was  admitted  by  respondents  that  Patrick 
Moore  on  the  1st  of  November,  1862,  deposited 
with  Richard  Seymour  Guinness,  John  Ross  Mahon, 
and  Henry  Guinness,  Thomas  Rawdon  Hardy,  and 
Charles  Uniacke  Townsend,  the  then  members  of 
the  firm  of  Guinness,  Mahon,  and  Company,  the  title 
deeds  of  the  premises  sold  in  this  matter,  except  the 
conveyance  of  the  lands  of  Eden  more,  and  at  same 
time  deposited  the  letter  of  equitable  deposit  in  peti- 
tion mentioned;  and  afterwards,  on  the  3rd  day  of 
November,  1862,  in  pursuance  of  said  letter,  depo- 
sited with  the  same  persons  the. conveyance  of  Eden- 
more  as  aforesaid,  which  deeds  had,  ever  since  they 
were  so  deposited,  remained  in  the  possession  of  the 
said  firm  until  same  were  lodged  in  the  Landed 
Estates  Court  in  pursuance  of  a  notice  served  on  the 
said  firm  for  that  purpose.  And  respondents  insisted 
that  they  were  now  the  persons  entitled  to  all  the  in- 
terest and  benefit  of  the  said  firm  in  the  said  equitable 
mortgage,  and  that  at  the  time  of  the  payment  to  respon- 
dents of  the  balance  in  court,  as  stated  in  the  23rd 
paragraph  of  the  petition,  there  was  due  to  respon- 
dents, on  foot  of  said  equitable  mortgage  for  princi- 
pal, the  sum  of  £4,142  lis.  6d.,  and  for  interest  up 
to  the  3rd  day  of  March  last  the  sum  of  £4)  1  Os. 
5d.,  making  together  the  sum  of  £4,563  lis.  lid. 

F.  Walsh,  Q.C.  (with  Richey),  appeared  in  support 
of  the  appeal — The  Court  below  was  wrong  in  making 
the  order  of  the  7th  of  May,  1866.       The   children 
of   a   former   marriage  were  provided   for  on   the 
second  marriage  by  deed ;  and  contrary  to  the  cur- 
rent of   decisions,    it    is    sought  to  set  that  deed 
aside.     The  leading  case  on  this  branch  of  the  law  is 
Clark  v.  Wright  (6  Hurl.  &  Nor.  849).     The  mar- 
ginal note  in  that  case  is  as  follows: — "  D.,  a  widow, 
being  possessed  of  certain  real  property,  by  settle- 
ment in  contemplation  of  her  marriage,  dated  17th  of 
May,  J  830,  reciting  that  upon  the  treaty  for  the  mar- 
riage it  was  agreed  that  her  property  should  be  ap- 
pointed, released,  and  conveyed  as  thereinafter  men- 
tioned, limited  the  property  to  trustees  in  trust  for 
herself  for  life,  with  remainder  as  to  part  to  her  hus- 
band for  life,  remainder  to  the  use  of  her  illegitimate 
son,  the  plaintiff,  in  fee.     She  and  her  husband  sub- 
sequently mortgaged  the  property.     In  ejectment  by 
the  plaintiff  against  a  person  claiming  title  nnder  the 
mortgage  it  was  proved  that  in  October,  1830,  the 
husband  and  wife  let  the  property  to  T.,  and  received 
the  rents  of  it  for  some  years.     Held,  in  the  Exche- 
quer Chamber  (affirming  the  judgment  of  the  Court 
of  Exchequer),  first,  that  the  limitation  in  the  mar- 
riage settlement  to  the  plaintiff,  though  a  bastard,  was 
not  fraudulent  and  void  as  against  the  mortgage  by 
the  27  Elis.  ch.  4;  dissentient*—  Williams,  J."   Two 
questions  present  themselves  for  solution — first,  are 
provisions  made,  in  contemplation  of  a  second  mar- 
riage, on  existing  children  binding  and  not  fraudulent 


within  the  10  Car.  I.  (Ir.)  ch.  3,  s.  2;  second,  are  they 
of  such  a  character  as  to  lead  to  the  conclusion  that 
they  were  discussed  and  made  part  of  the  marriage 
contract — of  the   reciprocal  considerations   between 
husband  and  wife — for  if  so  they  are  not  voluntary. 
Previous  to  considering  those  two  questions  let  us 
put  a  question  in  the  language  of  Cockburn,  C.J.  in 
Clark  r.  Wright  above  recited.     "  Suppose  two  per- 
sons about  to  marry,  one  of  whom  has  children  by  a 
former  marriage,  and  that  they  agree  by  articles  to 
make  provision  for  those  children,  would  not  that  be 
valid?  "     That  is  the  identical  case  we  are  now  deal* 
ing  with.     Now  upon  the  first  question  we  are  consi- 
dering, the  above-cited  case  of  Clark  v.  Wright  is  di- 
rectly in  point.     The  lady  there,   who  was  actually 
getting  married,  provided  for  her  own  bastard  child, 
and  the  settlement  was  held  good ;  apply  this  case  to 
the  present.     [Ihe  Lord  Justice  of  Appeal  did  not 
thiuk  that  Clark  v.  Wright  was  as  much  in  point  as 
was  relied  upon  by  Mr.  Walsh,  Q.C.     That  case  was 
where  the  property  was  kept  by  settlement  from  the 
husband  and  settled  upon  the  lady's  illegitimate  child. 
Is  not  that  widely  different  from  the  husband  inter- 
fering with  property  coming  from  himself?]     In  both 
cases  the  agreement  forms  part  of  the  marriage  con- 
tract.    In   New  stead  v.  Searles   (1   Atk.   264),  <(  a 
widow  had  two  children  by  a  former  husband  and  no 
provision  made 'for  them,  and  being  in  possession,  in 
her  own  right,  of  freehold,  copyhold,  and  leasehold  es- 
tates, by  articles  before  her  second  marriage,  to  which 
her  husband  was  a  party,  and  she,  by  his  consent,  con- 
veys the  whole  to  trustees,  that  they  should  divida  the 
freehold,  copyhold,  and  leasehold,  if  no  issue  of  the  mar- 
riage, in  moieties;  one  to  the  plaintiff,  her  grandson, 
his  heirs;  and  assigns,  the  other  to  her  grandaughter, 
in  fee;  provided  that  if  there  be  auy  child  or  children 
of  the  marriage,  that  child  or  children  to  have  an 
equal  share  of  the  estates  with  the  grandson  and  gran- 
daughter.    The  husband  and  wife  afterwards  mort- 
gaged the  settled  estates  to  persons  who  had  notice 
of  the  settlement.      Held,  that  the  settlement  was 
no  voluntary  agreement  but  a  binding  one;  and  in 
no  instance  has  such  a  limitation  been  held  fraudu- 
lent and  void  against  subsequent  purchasers  or  credi- 
tors, for  if  it  should  no  widow  on  her  second  marriage 
would  be  able  to  make  any  certain  provision  for  the  is- 
sue of  a  former."  [The  Lord  Justice  of  Appeal. — Your 
argument  is  that  this  is  a  mutual  agreement  between 
the  husband  and  wife,  and  that  the  husband  and  wife 
agreed  by  the  deed  to  provide  for  the  children  of  the 
former  marriage.     There  is  not  a  particle  of  evidence 
to  show  that  the  wife  here  insisted  npon  such  a  pro- 
vision being  made.   Show  me  that  she  held  and  refused 
to  marry  her  husband  until  he  provided  for  the  chil- 
dren of  the  former  marriage.     It  is  contrary  to  all 
experience  that  any  woman  would  so  insist  upon  this 
being  made  oce  of  the  stipulations  of  her  marriage  that 
the  children  of  a  former  marriage  should  be  provided  for.} 
Those  deeds  were  executed  immediately  before  the  mar- 
riage, and  the  marriage  will  be  implied  as  one  of  valuable 
consideration.     In  Clayton  v.  Lord  Wilton  (3  Mad. 
302,  note),  it  was  held  that  limitations  in  a  marriage 
settlement  in  favor  of  the  issne  of  a  second  marriage 
by  the  settlor  was  held  good  against  a  purchaser  for 
valuable  consideration. 
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Flanagan,  Q  C.  (with  Owen). — The  order  of 
the  Court  below  is  correct.  The  deed  under  which  the 
petitioner  claims  is  a  voluntary  conveyance  within  the 
operation  of  the  statute  of  10  Charles  I.,  ch.  3,  sec. 
2  (Ir.)  The  argument  on  the  other  side  goes  a 
great  length,  that  the  issue  of  a  former  marriage  were 
at  much  within  the  consideration  of  the  second  mar- 
riage as  the  children  of  that  second  marriage.  There 
is  not  a  particle  of  evidence  here  that  this  lady  was 
aware  of  this  provision  for  the  children  of  the  first 
marriage.  Johnson  v.  Legard  (3  Mad.  283)  ^decides 
that  limitations  in  a  marriage  settlement  to  the  brothers 
of  the  settlor  are  not  good  against  a  subsequent  par- 
chaser  for  valuable  consideration.  Lord  St.  Leonards 
in  the  1 4th  edition  of  his  book  of  Vendors  and  Pur- 
chasers, 717,  718,  explains  the  case  of  Clayton  v. 
Lord  Wilton,  and  distinguishes  that  case.  There 
there  were  limitations  interposed  between  the  limita- 
tions to  the  sons  of  the  first  marriage  and  the  daugh- 
ters of  such ;  but  here,  in  truth,  it  was  not  a  marriage 
settlement  at  all.  The  woman  who  was  getting  mar- 
ried was  made  no  party  whatever  to  the  transaction. 
—7a  Re  Cullen's  Estate  (14  Ir.  Ch.  507).  The  mar- 
ginal note  in  Re  Brown's  Estate  (13  Ir.  Ch.  283)  is 
as  follows: — "In  an  ordinary  marriage  settlement, 
where  the  lands  settled  are  the  property  of  the  hus- 
band, the  latter  cannot  be  considered  as  a  purchaser 
for  valuable  consideration  of  the  life  estate  in  those 
lands  limited  to  him  by  the  settlement.  Therefore 
where  A.,  by  a  settlement  executed  in  contemplation 
of  his  marriage,  settled  lands  of  which  he  was  owner 
in  fee  to  himself  for  life,  remainder  to  provide  a  join- 
ture for  his  widow,  remainder  to  the  children  of  the 
marriage,  it  was  held  that  a  judgment  which  was  pre- 
viously to  the  execution  of  the  settlement  a  charge  on 
the  lands  was  still  a  subsisting  charge  on  the  hus- 
band's life  estate,  notwithstanding  that  the  said  judg- 
ment had  not  been  registered  pursuant  to  the  7  and  b 
Vic.  c.  90,  within  the  time  (viz.  five  years)  required 
by  the  1 3  &  14  Vic.  c  29,  s.  8,  for  keeping  it  in  force 
against  purchasers  under  the  settlement." 

Richer/  replied. — Newstead  v.  SearUs  (1  Atk.  265) 
is  an  authority  to  show  that  a  provision  made  on  a 
second  marriage  for  the  children  of  a  former  is  a  good 
provision.  [The  Lord  Justice  of  Appeal. — But  there 
is  not  a  single  authority  for  a  settlement  by  the  in- 
tended husband.  A  settlement  by  a  widow  is  different 
from  one  by  a  widower]. 

The  Lord  Chancellor. — The  appellant  in  this  case 
is  a  Mr.  Murtagh  Moore,  a  trustee  in  the  deed  which 
was  executed  upon  the  15th  of  November,  1855. 
That  deed  was  made  between  Patrick  Moore  (who 
was  then  getting  married  to  his  second  wife)  of  the 
one  part,  and  Murtagh  Moore,  who,  as  I  just  observed, 
was  a  trustee  of  that  deed,  of  the  other.  It  is  con- 
tended by  the  appellant  that  the  children  of  the  first 
marriage  were  purchasers  for  valuable  consideration. 
Judge  Dobbs  held  that  that  deed  was  a  mere  volun- 
tary deed,  and  I  think  that  learned  judge  was  right. 
There  is  nothing  to  warrant  us  in  saying  that  the 
second  wife  made  the  slightest  stipulation,  or  that  she 
was  in  any  way  aware  that  the  children  of  the  first 
marriage  should  be  provided  for,  as  clearly  they  were, 
by  the  deed  in  question.  There  were  two  deeds  made 
on  the  same  day,  and  in  both  deeds  Patrick  'Moore 


was  party  thereto  of  the  first  part;  but  in  both  deeds 
the  other  parties  were  altogether  different  In  fact,  the 
two  deeds  were  perfectly  independent  and  unconnected- 
and  it  is  in  my  opinion  to  refer  the  act  of  the  husband 
to  any  contract  or  treaty  connected  with  the  marriage, 
or  to  put  it  otherwise  than  carrying  out  his  own  inten- 
tion to  provide  for  his  three  children.  It  appears  to 
me  then  that  this  deed  providing  for  the  children  oft 
former  marriage  of  Mr.  Moore,  such  provision  not 
being  insisted  on  by  his  then  intended  wife,  not  being 
a  portion  of  the  second  marriage  contract  is  a  volun- 
tary deed  within  the  meaning  of  10  Char.  I.,  ch.  3  g. 
2  (Ir.) 
The  Lord  Justice  of  Appeal  concurred. 

Order  affirmed. 


Court  of  Cdaiuerg. 

RtporUd  by  Ollrer  J.  Borke,  Stq.  B»rrlHer»at-Liw. 

Dunlop  v.  Dunlop .*— April  26-June  22,  1866. 

Practice — Amendment  of  cause  petition  after  decree. 

Where  petitioner  filed  hie  cause  petition  praying  that 
a  sum  of  money  secured  by  the  two  promissory  notes 
of  a  married  woman  should  be  paid  out  of  her 
separate  estate,  and  where  the  Court  made  a  decree 
for  said  petitioner  on  the  26th  of  April,  but  when 
after  the  making  of  said  decree,  viz.,  on  the  22nd 
June,  it  was  discovered  that  the  petition  was  de- 
fective for  want  of  parties  in  this,  that  the  trustee 
of  said  settlement  was  omitted  as  a  party  respon- 
dent, Held,  that  the  petitioner  should  at  that  ink 
stage  of  the  case  have  liberty  to  amend. 

This  suit  was  by  Thomas  Dunlop  against  Martha 
Dunlop  and  her  husband,  Robert  Dunlop,  for  the  pur- 
pose of  having  two  sums  secured  by  two  promissory 
notes  of  the  respondent,  Martha  Dunlop,  raised  oat  of 
certain  freehold  landed  property  which  was  assigned 
to  a  trustee  for  her  separate  use  by  settlement,  dated 
the  6th  August,  1862,  and  which  was  entered  into 
on  the  intermarriage  of  the  respondents.  The  peti- 
tion prayed  for  a  receiver  over  certain  landed  estates 
in  Ireland,  portion  of  the  separate  estate,  and  if  re- 
quisite for  a  sale  thereof.  The  petition  stated  that  by 
the  settlement  the  property  was  conveyed  to  the  trus- 
tee, one  Rowe,  described  as  of  New  York,  in  America, 
upon  trust,  as  above  stated.  That  he  never  executed 
the  articles,  but  that  he  managed  for  the  benefit  of 
Mrs.  Dunlop,  certain  portions  of  the  property  which 
were  in  America;  but  that  he  never  managed  or  inter- 
fered with  the  Irish  property.  That  at  and  ever  since 
the  making  of  the  settlement  ho  resided  and  continues 
as  a  permanent  resident  in  America;  and  that  the  re- 
spondent, Robert  Dunlop,  is  a  discharged  insolveat 
debtor. 

Brewster,  Q.O.  (with  whom  was  James  WUss%\ 
for  the  petitioners,  cited  Bulpin  v.  Clarke  (17  Ves. 
365);  Qaston  v.  Frankurn  ((2  Do  Q.  <E  Sm.  661); 

♦  En  relatione. 
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Murray  v.  Bariie  (3  Myl.  &  K.  209);  AyleU  v.  Ash- 
ton  (1  Myl.  &  Cr.  105);  Taughan  ▼.  Vanderstegen 
(  2  Drew,  165). 

Macdonagh,  Q.C.  (with  whom  was  -4<Jatr)  for  the 
respondent,  Martha  Dunlop,  who  nnder  order  of  the 
Court  was  permitted  to  defend  separately.  After 
contest  and  donbt  on  the  part  of  the  Court  whether 
— under  tiie  circnmstances  detailed  and  sworn  to — 
tbe  promissory  notes  which  were  executed  by 
Mrs.  Dunlop  specifically  charged  her  Irish  freehold 
so  as  to  have  the  debt,  which  was  her  husband's, 
raised  thereout  as  sought.  [Counsel  cited  Johnson  v. 
Gallagher  (7  Jur.  n,  s.  275),  and  the  judgment  of 
Lord  Justice  Turner,  as  to  the  effect  of  the  statute  of 
Frauds.] 

'  The  Lord  Chancellor  declared  that  there  would 
be  a  decree  for  the  petitioner  with  costs,  expressing 
doubts  as  to  how  it  could  be  carried  out 

June  22. — Petitioners  applied  by  motion  on  notice 
that  the  decretal  order  to  be  made  should  be  that  the 
#  cause  stand  over  till  the  first  day  of  the  next  Michael- 
mas Term,  with  liberty  to  the  petitioner  to  amend  the 
cause  petition  by  inserting  therein  the  name  of  the 
trustee  Rowe  as  a  respondent,  and  for  liberty  to  apply 
at  the  Rolls,  or,  if  necessary,  to  the  Lord  Chancellor; 
meantime  to  substitute  service  on  said  Rowe  in  such 
manner  as  petitioner  might  be  advised. 
'  Counsel  for  the  respondent,  Martha  Danlop,  re- 
sisted the  order  now  songht,  on  the  ground  of  its 
being  a  contravention  of  the  general  orders  and  prac- 
tice of  the  Court  to  make  such  an  order;  and  relied 
on  the  absence  of  a  precedent  for  such  an  order  hav- 
ing ever  been  made  after  lapse  of  such  a  time  since  the 
making  the  decree,  which  was  on  the  day  of  hearing. 

The  Lord  Chancellor  granted  the  order  sought, 
saying  it  had  been  in  some  measure  suggested  by  him- 
self on  finding  difficulty  in  making  up  his  decretal 
order. 


tfpurt  of  (Exchequer  SFfjamfcer- 

Registry  Appeals. 

Reported  by  William  Woodkuk,  Esq.,  B*rrister-at-Law. 

[Before  O'Brien,  J.,  Fitzgerald,   Hughes,    and 
Deast,  BB.  and  George,  J.] 

Sullivan,  appellant;  Lee,  respondent. 
November  28. 

Statute  13  (r  14  Vic.  c.  69,  *.  5—Kattd  occupiers  in 
boroughs — Occupation  for  twelve  months. 

The  law  does  not  recognize  any  fraction  of  a  day. 

A.  claiming  as  a  rated  occupier  had  entered  into  pos- 
session of  the  rated  premises  between  the  hours  of 
twelve  o'clock,  at  noon,  and  two  o'clock,  in  the  af- 
ternoon, of  Hie  20th  July,  1866.  B.  claiming  in 
the  same  way  had  entered  between  eleven  o'clock,  in 
the  forenoon,  and  twelve  o'clock,  riooti,  on  the  20th 
July,  1865.  Both  had  continued  to  occupy  up 
to  and  after  the  20th  July,  1866.  Held,  that 
both  had  occupied  ufor  the  space  of  twelve  calen- 


dar months  next  bejore  the  20th  July,'9  1866,  and 
were  therefore  (all  other  conditions  having  beenfuU 
pied)  entitled  to  be  registered. 

This  was  a  case  stated  by  the  Chairman  of  the  West 
Riding  of  the  County  of  Cork.     The  case  stated  was 
as  follows: — At  the  Court  of  Revision  held  by  me  at 
Bandon  for  the  borough  of  Bandon  Bridge,  on  the 
17th  day  of  October,  1866,  the  name  of  Philip  M'Ma- 
hon  appeared  on  the  list  (No.  7)  of  persons  claiming 
to  have  their  names  on  the  register  of  voters  for  the 
borough  of  Bandon  Bridge,  as  Philip  M'Mahon,  rated 
occupier  of  glue  works  and  laod  at  Kilbrogan,  rated 
afc  £10  10s.;  and  service  of  notice  of  objection  hav- 
ing been  duly  proved,  said  appellant  duly  proved' that 
he  entered  into  possession  of  the  rated  premises,  as 
tenant  thereof,  between  the  hours  of  twelve  o'clock  at 
noon  and  two  o'clock  in  the  afternoon,  on  the  20th 
day  of  July,  2865,  and  continued  to  occupy  same  up  to 
and  since  the  20th  day  of  July,  1&66,  as  tenant.  The 
premises  were  sufficiently  rated,  and  alt    the   rates 
have  been  duly  paid.     I  heltj  that  the  said  occupation 
was  not  for  the  space  of  twelve  calendar  months  next 
before  the  20th  day  of  July,  within  the  meaning  of 
the  13th  and  14th  Victoria,  chapter  69,  section  5.   I 
accordingly  allowed  the  objection,  and  expunged  the 
name  of  the  said  Philip  M'Mahon  from  the  said  list  of 
voters.     If  I  was  wrong  in  so  doing  his  name  is  to 
be  replaced  thereon.     And  at  the  same  Court  then 
and  there  held  by  me  the  name  of  Jeremiah  Sullivan 
appeared  on  the  list  (No.  1 1)  of  persons  claiming  to 
have  their  names  on  the  said  register  of  voters,  as  Je- 
remiah Sullivan,   rated  occupier  of  house  and  yard, 
rated  at  £2;  also  of  house  and  yard  rated  at  £4  10s. , 
and  also  of  offices,  stable,  and  shed  rated  at  £1  10s., 
together  making  £8;  and  service  of  notice  of  objec- 
tion having  been  duly  proved,  said  appellant  duly 
proved  that  he  entered  into  possession  of  the  portion 
of  the  rated  premises  valued  at  £1  10s.  as  tenant 
thereof  between  the  hours  of  eleven  o'clock  in  the 
forenoon  and  twelve  o'clock,  noon,  on  the  20th  day 
of  July,  1865,  and  that  he  was  for  several  years  pre- 
viously in  possession  of  the  remainder  of  the  rated 
premises  as  tenant  or  owner  thereof,  and  so  continued 
to  occupy  same  as  tenant  up  to  and  since  the  20th 
day  of  July,  1866.     The  premises  were  sufficiently 
rated,  and  all  rates  had  been  duly  paid.     I  held  that 
the  said  occupation  was  not  for  the  space  of  twelve 
calendar  months  next  before  the  20th  day  of  July, 
within  the  meaning  of  the  13th  and  14  th  Victoria, 
chapter  69,  section  5.     I  accordingly  allowed  the  ob- 
jection and  expunged  t^he  name  of  the  said  Jeremiah 
Sullivan  from  the  said  list  of  voters.     If  I  was  wrong 
in  so  doing  his  name  is  to  be  replaced  thereon.     And 
it  apjiearing  to  me  that  the  validity  of  the  objection 
to  said  claim  of  Jeremiah  Sullivan,  of  Clancool,  de- 
pends and  has  been  decided  by  me  upon  the  same* 
point  of  law  as'  that  on  which  the  case  of  Philip 
k'Mahbn  defends.  I  declare  that  the  appeals  against 
my  decision  in  both  thede  cases  ought  to  be  consoli- 
dated, and  with  their  respective  conserit  I  name  the 
said  Jeremiah  SulHvan  to  be  the  appellant,  and  Mat- 
thew Lee  to  be  the  respondent,  in  such  Consolidated 
appeal,  aud  respectively  to  prosecute  and  answer  the 
same  according  to  law. 
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Sullivan,  Q.G.  (with  him  Waters),  for  the  appel- 
lant.— The  decision  of  the  Chairman  was  clearly  er- 
roneous. The  law  recognizes  no  each  thing  as  a 
fraction  of  a  day ;  and  an  entry  at  or  after  twelve 
o'clock  is  an  entry  from  the  first  moment  of  the  day. 
The  Queen  v.  The  Inhabitants  of  St.  Mary's,  War- 
wick^ £11.  &  Bl.  816),  which  turned  on  the  con- 
st ruction  of  the  English  Settlement  Act,  is  a  direct 
authority  on  the  point.  [Fitzgerald,  B. — Has  it  not 
always  been  held  that  a  man  is  of  age  at  the  earliest 
moment  of  the  day  preceding  his  birth-day  ?]  Yes. 
That  was  held  in  Anonymous  (I  Salk.  44/ 

Kaye  contra. — The  case  depends  on  the  construc- 
tion to  be  put  on  section  5  of  Statute  13  &  14  Vic. 
c.  69»  the  words  of  which  are  peculiar.  That  pro- 
vides that  a  rated  occupier  in  a  borough  shall  not  be 
registered  in  any  year  "  unless  he  shall  have  been 
such  occupier  for  the  space  of  twelve  calendar  months 
.  .  .  next  before  the  twentieth  day  of  July  in  such 
year."  The  party  must  have  occupied  for  a  whole 
year  next  before  the  20th  July.  A  case  on  the  Set- 
tlement Act  has  been  referred  to  on  the  other  side, 
but  The  King  v.  Astley,  cited  in  4  Burns'  Justice  of 
the  Peace,  seems  to  conflict  with  that  case.  [Fitz- 
gerald, B There  was  a  day  short  in  the  case  which 

you  refer  to.]  There  are  decisions  upon  the  notices 
to  be  given  on  appeals  from  magistrates  under  Sta- 
tutes 44  G.  3,  c.  143,  in  which  it  has  been  held  that 
the  notices  must  be  exclusive  of  the  first  day.  [Fitz- 
gerald, B. — That  is  upon  an  entirely  different  class 
of  question — namely,  as  to  the  mode  in  which  the 
calculation  is  to  be  made.]  Under  section  77  of  the 
Statute  13  &  14  Vic.  c.  69,  it  has  been  always  held 
that  the  six  days9  notice  of  appeal  there  mentioned 
must  be  exclusive  of  the  day  of  service.  [Fitzgerald, 
B — That  is  also  a  different  point.  It  was  held  that 
the  days  must  be  clear  days.] 

Waters  (with  Sullivan,  Q.G.)  was  not  called  on. 

O'Bbien,  J. — The  decision  below  must  be  reversed 
in  both  these  cases. 

Sullivan,  Q.C.,  asked  for  costs,  saying  that  the 
old  rule  of  not  giving  costs  where  the  decision  below 
was  reversed  had  been  abandoned  in  England. 

O'Brien,  J. — It  has  always  been  the  practice  of 
this  Court  not  to  give  costs  where  the  decision  below 
was  reversed.    We  can  give  no  costs. 


Irvinb,  appellant;  Gregg,  respondent.— ivop.  28. 

Statute  13  $  14  Vict.  c.  69,  *.  36— Schedule  B., 
Forms  14,  15 — Notices  of  objection— Date — 
Signing. 

The  date  required  to  be  at  foot  of  a  notice  of  objec- 
tion under  s.  36  of  Statute  13  £  14  Vice.  69, 
schedule  B.  Forms  14  and  15,  must  be  the  true  date 
of  signing  the  notice.  Where,  therefore,  the  notice 
teas  not  signed  until  after  the  date  on  which  it  bore 
date  it  was  held  bad— (George,  J.  dissentiente). 

Parkinson*  appellant;  Brophy,  respondent  (15  I.  C. 
L.  R.  346;  s.c.  10  Ir.  Jur.  N.  S.  158)  followed 


Jones,  appellant;  Jones,  respondent  (1  Eng.  L.  Rep. 
C.  P.  HO)  not  followed. 

Appeal  from  the  decision  of  the  Chairman  of  Deny. 
The  case  stated  by  the  Chairman  was  as  follows :  —The 
names  of  the  several  persons  in  the  schedule  hereunto 
annexed  appeared  in  the  list  (No.  7)  of  claimants  for 
revision  for  the  borongh  of  Londonderry.     It  appears 
that  the  said  persons  were  duly  served  with  notice  of 
objection.     It  also  appeared  that  in  the  notice  of  ob- 
jection given  to  the  town  clerk  in  each  case  the  date 
was  written  and  stated  thus,  "  Dated  this  18th  day 
of  August,  1866;"  and  in  the  notice  of  objection 
served  upon  claimant  the  date  is  stated  as  "  this  18th 
day  of  August,  1866.^     The  list  (No.  7)  of  persona 
entitled  to  vote  for  the  said  city  of  Londonderry  was 
duly  published  on  or  before  the  22nd  day  of  July, 
1866.     It  appeared  before  me,  by  the  evidence  of  the 
objector,  that  he  signed  the  notice  of  objection  in 
each  case  on  the  20th  day  of  August,  1866,  and  not 
on  the  18th  day  of  August,  1866,  but  did  so  sign 
same  before  the  notice  was  served  on  claimant;  and" 
it  also  appeared  before  me  that  the  notice  was  filled 
previous  to   the  signing  thereof.     The   notice  was 
served  on  claimant  by  being  sent  by  post,  in  the  man- 
ner directed  by  the  113th  section,  13  &  14  Vic.  c 
69.     It  was  contended  that  the  notice  was  insuffi- 
cient, inasmuch  as  it  was  not  signed  on  the  day  on 
which  it  bore  date.     Being  referred  to  the  decision  of 
the  Honourable  Court  in  the  cause,  Parkinson,  appel- 
lant,  Brophy,    respondent,   decided    in   Michaelmas 
Term,  1864,  vide  15  I.  C.  L.  346,  I  ruled  and   de- 
cided that  inasmuch  as  the  notice  was  proved  to  have 
been  signed  not  on  the  day  it  bears  date,  but  subse- 
quent thereto,  said  notice  was  insufficient;  and  I  re- 
tained the  names  of  the  several  persons  in  the  sche- 
dule hereunto  annexed  on  the  list.     Jf  I  was  right  in 
the  decision  so  made  by  me  their  names  are  to  remain 
oil  the  list  as  now;  if,  on  the  contrary,  I  was  in  er- 
ror in  my  decision,  their  names  are  to  be  expunged 
from  the  said  list.     For  the  appellants  the  case  of 
Jones  appellant,  Jones,  respondent,  was  cited  (1  Law 
Rep.  140,  C.  P.)     I  hereby  declare  that  all  the  said 
cases  in  the  schedule  hereto  ought  to  be  consolidated, 
as  they  are  all  similar  in  point  of  law;  and  I  have 
consolidated  them  in  this  one  .appeal,  and  they  are  to 
be  governed  by  the  same  decision.     And  I  hereby 
name  David  Irvine  on  the  list  of  voters  for  said  city 
of  Londonderry,   as  appellant,   and  James   William 
Gregg,  town  clerk  of  the  city  of  Londonderry,  re-  ■ 
spondent,  for  and  on  behalf  of  the  said  respondents 
in  the  consolidated  appeal." 

J.  P.  Hamilton  (with  him  Harrison,  Q.C.)  for  the 
appellant— The  Court  has  already  decided  this  ques- 
tion against  the  appellant  in  Parkinson,  appellant* 
Brophy,  respondent;  but  the  Court  has  always  held 
that  its  decisions  are  binding  on  it  only  in  the  parti- 
lar  case,  and  that  it  will,  if  necessary,  iu  subsequent 
cases,  reconsider  its  former  decision.  The  present 
question  depends  very  much  on  whether  the  latter 
part  of  s.  36  of  the  Statute  13  &  14  Vic  c.  69  is 
mandatory  or  directory.  We  say  it  is  directory  only, 
and  on  this  point  M%Keovm  v.  Bradford  (7  Ir.  Jar. 
N.  S.  159)  is  very  important.  The  Court  there  held 
that  the  requirements  in  a.  58  of  the  statute  as  to 
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the  indorsement  to  be  made  by  the  revising  barrister 
upon  the  case  stated  by  way  of  appeal  were  directory 
only.     [O'Brien,  J. — The  distinction  was  drawn  in 
that  case  that  ttye  acts  there  directed  were  to  be  done 
by  the  barrister  and  not  by  the  party.]     In  Carroll 
v.  Beggs  (15  Ir.  0.  L.  R.  370)  the  Court  held  that 
notwithstanding  section  22  and  schedule  A,  form  9, 
the  Christian  name  of  a  claimant  need  not  be  inserted 
in  fnll  in  the  signature  to  the  notice  of  claim.     So, 
Murphy  v.  Connor  (3  Ir.  C.  L.  R.  203).     Will  it  be 
argued  that  the  form  15  in  schodule  B  is  so  binding 
that  a  notice  of  objection  will  be  had  if  the  word 
"  dated,"  or  "  this,"  is  omitted  ?    Parkinson  v.  Bro- 
phy was  wrongly  decided.     [Hughes>  B. — Suppose 
the  date  of  the  notice  was  altogether  outside  of  the 
period  for  giving  it?]     That    might   be   cured   by 
amendment.     Section   115  shows  how  stroogly  the 
Legislature  leans  against  technical  objections  of  this 
kind.  In  Jones  v.  Jones  (1  Eng.  Law  Rep.,  C.  P.,  140 
the  Court  of  Common  Pleas  in  England  refused  to 
follow  the  decision  of  this  Court  in  Parkinson  v. 
Brophy.    Jones  v.  Jones  has  recently  been  followed 
in  Dadson  v.   The  Overseers  of  Chatham  (Weekly 
Notes,  Nov.  24,  p.  354).    The  non-compliance  with 
the  strict  words  of  the  Act  involves  no  injury  to  any- 
one, and  insisting  upon  a  strict  compliance  with  them 
may  work  grave  inconvenience. 

Lawson,  Q.C.,  and  M'Laughlin,  contra. — The  de- 
cision in  Parkinson  v.  Brophy  is  good  law.  The 
previous  authorities  had  decided  that  a  date  was  es- 
sential; that  it  was  also  essential  that  a  place  of  abode 
should  be  stated,  and  that  that  place  of  abode  should 
be  the  true  one  at  the  time  of  signing  the  notice; 
and  also  that  the  omission  from  the  notice  of  the  year 
was  fatal  If  that  had  not  been  the  state  of  the  law 
it  might  perhaps  be  said  that  a  date  was  not  neces- 
sary; but  as  it  fo  necessary,  it  ought  to  be  the  true 
date.  As  to  the  question  of  convenience  the  Court 
cannot  make  itself  judge  of  the  convenience  or  incon- 
venience of  any  party;  if  the  law  directs  a  thing  to 
be  done  it  must  be  done  regardless  of  convenience  or 
inconvenience.  Beenleny.Hockin  (4  C.  B.  N.s.  19). 
which  is  cited  in  Parkinson  v.  Brophy,  if  it  stood  by 
itself,  would  decide  the  question.  The  construction 
contended  for  on  the  other  side  is  pregnant  with  the 
evil  of  putting  on  one  part  of  a  statute  a  popular 
construction,  and  on  the  other  a  technical  one. — 
Dwarris  on  Statutes,  p.  575.  If  one  part  of  the  date 
must  be  true,  as  it  has  been  held  in  Beenlen  v.  Hockin9 
so  must  the  other.  The  introduction  of  one  date  for 
another  is  not  such  an  error  as  might  be  cured  under 
the  Act.  In  the  case  immediately  before  Jones  v. 
Jones — namely,  Smith  v.  James  (1  Eng.  LawRep.  C.P. 
139),  it  is  held  in  fact  that  when  a  party's  name 
appears  on  the  registry,  that  is  a  vested  right  in  him 
which  can  only  be  got  rid  of  by  a  properly  framed 
notice.  Parkinson  v.  Brophy  is  the  decision  of 
an  Irish  Conrt  on  an  Irish  Statute;  and  it  lies  on 
the  other  side  to  show  that  that  decision  is  wrong. 
This  Court  is  not  bound  by  Jones  v.  Jones.  There  is 
this  difference  between  the  English  and  Irish  Acts, 
that  the  schedules  are  not  made  part  of  the  English 
Act  as  they  are  of  the  Irish  one. 

Hamilton  in  reply.— The  argument  on  the  other 
side  rests  on  the  fallacy  of  assuming  that  the  true 


date  was  not  given  in  this  notice.  The  true  date  was 
given.  The  day  given  is  the  day  the  date  was  af- 
fixed. The  question  is — whether  the  notice  must  be 
signed  on  that  day.  In  Beenlen  v.  Hockin  there  was 
no  date  at  all. 

George,  J — In  this  case  I  am  very  reluctant  to  differ 
from  the  judgment  of  the  majority  of  the  judges  in  Par- 
kinson v.  Brophy,  which,  I  believe  I  may  take  it,  will  be 
the  judgment  of  the  majority  in  the  present  case;  but 
as  I  take  it,  and  as  it  has  been  put  in  argument,  that  the 
Court  of  Common  Pleas  in  England  and  this  Court  in 
Ireland  have  a  right  to  express  their  opinions  in  these 
registry  cases,  each  without  reference  to  the  other; 
and  as  I  understand  also  that  the  decision  of  this 
Court  binds  only  in  the  particular  case,  I  think  my- 
self bound  to  express  my  opinion,  which  concurs  with 
the  observations  made  by  Hayes,  J.  in  Parkinson  v. 
Brophy.  Now,  I  assume  in  this  case,  as  I  do  not 
find  that  any  objection  is  stated  to  have  been  made 
on  that  score,  that  the  notice  of  objection  was  actually 
served  upon  the  parties  objected  to  within  the  time 
required,  and  served  in  a  proper  manner  by  being 
sent  by  post.  Then  I  think  the  question  remains — 
what  are  the  substantial  provisions  of  this  Act  of  Par- 
liament? What  does  it  require  to  be  done  by  the 
party  objecting  to  the  voter?  That  is  pointed  out  in 
the  case  of  counties  by  s.  26 ;  and  in  the  case  of  cities, 
towns,  and  boroughs,  by  s.  36.  That  section  enacts, 
"  that  every  person  whose  name  shall  have  been  in- 
serted in  any  list  of  voters  for  any  such  city,  town,  or 
borough,  may  object  to  any  other  person  as  not  hav- 
ing been  entitled  on  the  20th  day  of  July  next  pre- 
ceding to  have  his  name  inserted  in  any  list  of  voters 
or  list  of  claimants  for  the  same  city,  town,  or  bo- 
rough ;  and  every  person  so  objecting  shall  .  . 
.  .  .  on  or  before  the  twentieth  day  of  August 
give  or  cause  to  be  given  a  notice  according  to  the 
form  (numbered  14)  in  the  said  schedule  (B),  or  to 
the  like  effect,  to  the  town  clerk  of  such  city,  town, 
or  borough ;  and  every  person  so  objecting  shall  also, 
on  or  before  the  20th  day  of  August,  .  •  .  give  or 
cause  to  left  at  the  place  of  abode  of  the  person  ob- 
jected to,  as  stated  in  the  said  list,  a  notice  according 
to  the  form  (numbered  1 5)  in  the  said  schedule  (B).n 
I  take  it  that  the  words  "  according  to  the  form  .  ,  . 
or  to  the  like  effect,"  must  be  applicable  to  the  two  forms 
in  the  schedule,  whether  the  notice  is  served  on  the 
town  clerk  or  on  the  party  himself;  and  then  it  states, 
without  pointing  out  any  time  for  it,  that  "  every  no- 
tice of  objection  shall  be  signed  by  the  party  object- 
ing." It  seems  to  me  that  what  the  Legislature  re- 
quired is — that  between  two  dates  a  notice  of  objec- 
tion should  be  given,  and  that  that  notice  should  be 
signed  by  the  party.  Both  of  these  things  were  done 
in  the  present  case,  and  are  so  stated  to  have  been 
done,  upon  the  certificate  of  the  barrister.  Both  the 
notices  are  to  be  taken  as  de  facto  dated  on  the  18th, 
and  signed  on  the  20th,  August;  so  that  the  notices 
contained  every  requisite  required  by  the  statute; 
they  contained  a  date,  and  a  true  date;  and  further, 
the  signature  of  the  party  objecting.  Under  these 
circumstances  it  would  appear  to  me  that  the  notice 
was  a  substantial  compliance  with  the  provisions  of 
the  Act.  I  know  that  it  was  argued  in  Parkinson 
v.  Brophy — as  it  has  been  in  the  present  case — thai 
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one  object  of  tbe  date  is  that  the  place  of  abode 
should  be  that  of  the  party  at  the  time  the  notice  wps 
given;  and  I  do  not  know  how  it  might  be  if  between 
the  time  of  affixing  the  date  and  the  time  of  signing 
there  had  been  a  change  of  residence.  In  such  a  case 
I  think  the  barrister  would  have  held  the  notice  to  be 
invalid ;  bnt  I  think  that  it  is  not  to  be  presumed 
against  a  document  otherwise  formal  that  snch  a 
change  did  take  place.  Under  these  circumstances  it 
appears  to  me  that  the  notice  was  a  substantial  com- 
pliance with  the  provisions  of  the  Act  and  the  sche- 
dule, which  give  a  form  that  is  to  be  observed  not  in 
its  terms  bnt  "  to  the  like  effect.''  It  is  plain  that  no 
injury  was  done  to  the  party;  he  had  a  notice  dated 
between  the  20th  July  and  the  20th  August;  he  had 
it  signed  bona  fide  and  de  facto  by  the  party  objecting, 
and  that  notice  was  served  on  or  before  the  20th  of 
August. 

Deast,  B. — I  adhere  to  the  opinion  which  I  ex- 
pressed in  Parkinson  v.  Brophy,  and  I  adopt  the  rea- 
sons upon  which  I  grounded  my  judgment  in  that  case. 
I  have  since  read  the  decision  of  the  Oonrt  of  Common 
Pleas  in  England,  but — with  all  deference  to  that  tribu- 
nal— its  judgment  has  not  produced  upon  me  the  ef- 
fect of  making  me  think  my  decision  erroneous;  nei- 
ther has  anything  that  I  have  heard  from  Mr.  Hamil- 
ton or  from  my  brother  George.  I  am  of  opinion 
that  the  notice  is  bad.  I  may  say  this:  that  the  de- 
cision in  Parkinson  v.  Brophy  was  very  fully  consi- 
dered at  the  time.  The  case  in  the  Common  Pleas 
does  not  seem  to  have  been  much  considered,  and 
they  scarcely  seem  to  have  read  the  judgment  of  this 
Court  in  Parkinson  v.  Brophy.  As  to  the  difficulty 
which  it  is  said  would  be  imposed  in  the  way  of  ob- 
jectors, I  confess  I  do  not  see  them  at  all;  and  it 
would  be  quite  as  easy  for  parties  to  pnt  a  true  date 
to  their  notices  as  a  false  one.  The  Act  manifestly 
requires  some  date,  and  I  cannot  avoid  coming  to  the 
conclusion  that  when  it  does  so  it  requires  a  true  one. 

Hughes,  B. — I  abide  by  the  decision  in  Parkinson 
v.  Brophy;  and  I  will  only  add  that  I  wish  this  Court 
wonld  adopt  the  course  followed  in  the  second  case  in 
England — Dadson  v.  The  Overseers  of  Chatham, — 
and  refuse  to  review  its  decisions. 

Fitzgerald,  B. — I  hold  myself  bound  by  the  deci- 
sion in  Parkinson  v.  Brophy  without  re  considering 
it. 

O'Brien,  J. — I  abide  by  the  decision  of  my  brother 
Deasy.  The  arguments  which  I  have  beard  today 
and  the  case  of  Jones  v.  Jones  have  alike  failed  to 
make  me  think  our  decision  in  Parkinson  v.  Brophy 
wrong.  As  to  the  question  about  the  propriety  of 
our  reviewing  our  decisions,  I  can  only  say  that  that 
matter  was  fully  considered  in  M'Keoum  v.  Bradford, 
and  the  reasons  for  doing  so  are  there  fully  stated — 
namely,  that  if  the' Court  afterwards  see  that  its  own 
previous  decision  was  wrong  it  may  review  it.  That 
is  all  that  was  contended  for;  and  in  APKeown  v. 
Bradford  there  were  brought  before  the  Court  the 
decisions  of  other  judges  which  caused  doubt.  In  this 
case  we  have  heard  the  question  re-argued.  If  I  had 
seen  reason  to  change  the  opinion  which  I  entertained 
at  the  bearing  of  Parkinson  v.  Brophy,  I  for  one 
would  have  had  no  difficulty  in  acting  on  that  change. 


Court  of  duttn'0  Bend)* 

Reported  by  William  Woodlock,  Esq.  Bftrrlster-at-L«w. 

[Before  O'Brien  and  Fitzgerald,  JJ.] 

Kennedy  v.  Blackburn*. — Nov,  1865;  May 
12.  1866. 

Irish  Bankrupt  and  Insolvent  Act,  1857 — Arrange- 
ment  clauses— Eject  of  arrangement  as  bar  to 
action. 

An  arrangement  under  the  arrangement  clauses  of  the 
Irish  Bankrupt  and  Insolvent  Act,  1 857,  is  no 
statutable  bar  to  an  action  until  the  certificate  men- 
tioned in  s.  352  of  the  statute  has  been  obtained. 

Demurrer: — The  summons  and  plaint  complained  that 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum 
of  £208  Is.  &L,  for  that  the  defendant,  on  the  12th 
November,  1864,  by  his  promissory  note  overdue, 
promised  to  pay  to  James  Higgins,  or  order,  the  sons 
of  £200  two  months  after  the  date  thereof,  and  thai 
the  said  James  Higgins  indorsed  the  said  note  to  tbe 
plaintiff,  bnt  the  defendant  did  not  pay  the  same.  To 
this  the  defendant  pleaded  on  equitable  grounds,  that 
the  plaintiff  ought  not  further  to  maintain  this  action* 
because  the  defendant  was  a  trader  within  the  mean- 
ing of  a  certain  statute  called  "  The  Irish  Bankrupt 
and  Insolvent  Act,  1 857,"  and  was  indebted  to  divert 
persons  in  divers  sums  of  money,  and  amongst  others 
to  one  James  Higgins,  on  foot  of  the  promissory  note 
in  the  plaint  mentioned,  and  was  unable  to  meek  his 
engagements  with  them ;  and  thereupon,  and  whilst 
the  defendant  was  such  trader,  and  whilst  he  was  so 
indebted,  and  after  the  passing  of  the  promissory  note 
in  the  plaint  mentioned,  and  after  the  passing  of  too 
said  statute,  the  defendant  became  and  was  unable  to 
meet  his  engagements  with  his  creditors,  and  there- 
upon, being  so  indebted,  and  so  unable  to  meet  his 
said  engagements,  after  the  passing  of  the  said  sta- 
tute duly  made  an  arrangement  with  his  creditors  nn- 
der  the  superintendence  and  control  of  the  Court  of 
Bankruptcy  iu  pursuance  of  the  said  statute,  and  filed 
snch  potition,  and  did  all  such  matters  and  things  as 
were  required  by  the  343rd  to  the  347th  sections  of 
said  statute,  both  inclusive,  and  that  such  sittings 
were  appointed  and  held  as  required  by  the  said  sta- 
tute in  that  behalf,  and  snch  orders  made  and  snch 
notices  given,  and  aH  such  matters  and  things  done 
that  three  fifths  in  value  and  number  of  the  creditors 
of  the  defendant  who  bad  proved  their  debts  to  the 
amount  of  £10  and  upwards,  did  at  the  second  sitting 
agree  to  tbe  proposal  made  by  the  defendant  at  the 
first  sitting,  such  sittings  being  duly  held  in  pursu- 
ance of  the  statute ;  and  from  the  filing  of  said  peti- 
tion to  the  said  second  sitting,  said  James  Higgins 
was  the  only  creditor  in  respect  of  said  note,  and  was 
entitled  to  prove  his  debt  in  respect  thereof;  and  said 
James  Higgins  was  duly  served  with  the  notices  of 
said  sittings  pursuant  to  the  statute,  and  duly  ap- 
peared at  said  sittings,  and  opposed  said  arrangement; 
that  said  proposal  was  to  the  following  effect,  to  wit, 
a  composition  of  5s.  in  the  pound  ia  cash  within  one 
fortnight  after  the  confirmation  of  said  proposal,  said 
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cash  being  payable  to  said  creditors  through  the  office, 
of  the  official  assignees  according  to  the  practice  of 
said  Court;  that  such  proposal  was  then  reduced  into 
writing,  and  signed  by  said  creditors,  and  afterwards 
the  said  Court  of  Bankruptcy,  after  hearing  such  par- 
ties as  were  in  and  by  the  said  statute  mentioned  in 
that  behalf,  did  approve  and  confirm  the  same,  and 
caused  it  to  be  filed  and  entered  of  record  in  pursu- 
ance of  the  said  statate;  and  the  defendant  averred 
that  all  things  had  been  done  and  happened,  and  all 
notices  given  to  render  the  said  agreement  valid  and 
effectual,  obligatory  and  binding  upon  the  said  James 
Higgins  in  the  plaint  mentioned,  upon  whom  were 
duly  served  all  the  notices  of  said  sittings  in  the  said 
statute  mentioned,  pursuant  to  the  said  statute,  and 
the  same  was  so  made  and  became  so  valid,  effectual, 
obligatory  and  binding  long  before  the  commencement 
of  this  suit;  and  the  defendant  averred  that  he  duly, 
pursuant  to  the  practice  of  the  Court,  immediately 
after  said  proposal  of  composition  being  confirmed, 
paid  into  the  proper  office  of  said  Court  of  Bankruptcy 
the  entire  amount  of  said  composition,  for  the  purpose 
of  same  being  paid  to  said  creditors  by  the  official 
assignee  appointed  to  the  matter,  upon*  the  debts  of 
the  several  creditors  being  ascertained  in  amounts  by 
the  chief  registrar  of  said  Court  of  Bankruptcy,  ac- 
cording to  the  law  and  practice  of  said  Court ;  and 
the  defendant  averred  that  a  warrant  for  the  purpose 
of  authorising  said  James  Higgins  to  receive  said 
composition  of  5s.  in  the  pound  upon  the  promissory 
note,  the  subject-matter  of  this  suit,  was  duly  made 
out  in  the  proper  office  of  said  Court  of  Bankruptcy, 
and  was  duly  sent  by  post,  according  to  the  practice 
of  said  Court,  to  the  said  James  Higgins,  and  was 
duly  received  by  him  on  the  11th  day  of  April,  1865; 
and  afterwards,  to  wit,  on  the  12th  day  of  April, 
1865,  said  James  Higgins  brought  back  said  warrant 
to  the  office  of  said  official  assignee  at  Ormond-quay, 
in  the  city  of  Dublin,  and  repudiated  said  dividend 
and  composition,  and  refused  to  accept  same,  and  said 
money,  £50  sterling,  still  remained  in  the  office  of 
said  official  assignee,  ready  to  be  paid  to  said  James 
Higgins;  and  the  defendant  averred  that  the  plaintiff 
seed  in  this  action  only  as  trustee  for,  and  on  behalf 
of  said  James  Higgins.  To  this  the  defendant  re- 
plied, thirdly,  that  the  said  Court  of  Bankruptcy  and 
Insolvency  had  not  given  to  the  said  defendant  any 
ceitificate  under  the  seal  of  the  Court  in  the  form  con- 
tained in  the  Schedule  U.  to  the  Irish  Bankrupt  and 
Insolvent  Act,  1857,  annexed,  or  to  the  like  effect, 
and  that  he,  the  defendant,  had  not  obtained  any 
certificate  from  said  Court,  as  required  and  provided 
by  8.  352  of  the  said  Act.  To  this  replication  the 
defendant  demurred,  on  the  grounds  that  the  agree- 
ment and  arrangement  in  the  defence  mentioned 
was  valid  and  effectual,  obligatory  and  binding  upon 
the  plaintiff  and  the  said  James  Higgins,  without  the 
said  Court  of  Bankruptcy  and  Insolvency  having 
granted  to  the  defendant  any  certificate  under  the  seal 
of  the  Court  in  the  form  contained  in  the  Schedule  U. 
to  the  Irish  Bankrupt  and  Insolvent  Act,  1857,  an- 
nexed, or  to  the  like  effect;  and  that  no  such  certifi- 
cate as  was  mentioned  in  the  said  third  replication 
was  required  to  be  obtained  by  the  defendant,  or  at 
mil,  in  order  to  render  the  agreement  and  arrangement 


in  said  defence  mentioned  valid  and  effectual,  obliga- 
tory and  binding  upon  the  said  plaintiff  and  said  James 
Higgins;  and  that  said  third  replication  offered  no 
answer  to  the  defence,  and  said  third  replication  was 
bad  in  law. 

Molloy  and  Heron,  Q.O.,  were  for  the  defendant 
in  support  of  the  demurrer. 

Codes  and  Sidney,  Q.C.,  for  the  plaintiff. 
The  following  authorities  were  cited  in  addition  to 
the  cases  and  sections  of  statutes  mentioned  in  the 
judgment. — Forsythe  on  Composition,  33 ;  Norman 
v.  Thompson  (4  Exch.  755);  Bradley  v.  Chregory 
(2  Campb.  383);  Boothby  v.  Sowden  (3  Campb. 
175);  Good  v.  Cheesman  (2  B.  &  Ad.  328). 

Cur.  adv.  vult. 

May  12.  O'Brien,  J — This  case  comes  on  on  de- 
murrer taken  by  the  defendant  to  the  third  replica- 
tion. There  is  only  one  plea  in  the  case  to  which 
the  replication  demurred  to  has  been  put  in.  The 
case  was  heard  last  Michaelmas  Term.  Now,  the 
action  was  brought  by  Mr.  Kennedy,  the  Indorsee  of 
a  promissory  note  for  £200,  dated  the  12th  Novem- 
ber, 1864,  at  two  months,  in  favour  of  James  Hig- 
gins. It  was  due  on  the  15th  January,  1865,  and 
was  indorsed  by  Higgins  to  Kennedy.  To  that  a 
defence  has  been  put  in  that  the  defendant  was  a 
trader,  and  that  he  made  an  arrangement.  [His 
Lordship  here  stated  the  substance  of  the  defence.} 
This  is  filed  as  an  equitable  plea,  and  the  last  state- 
ment in  it  was  essential  to  the  maintenance  of  the 
plea.  The  replication  to  that  defence  was  this.  [His 
Lordship  stated  the  substance  of  it.]  There  has  been 
a  demurrer  to  that  replication,  and  the  question  for 
us  to  decide  is  whether  it  is  essential  to  constitute  a 
defence  to  an  action,  where  an  arrangement  of  this 
sort  has  been  entered  into,  and  an  action  brought  for 
a  debt  due  at  the  time  of  the  arrangement,  whether  it 
is  essential  to  make  that  a  defence  that  the  party 
should  have  obtained  a  certificate  under  the  352nd 
section  of  the  Irish  Bankrupt  and  Insolvent  Act.  We 
were  referred  to  a  great  many  cases  which  deal  with 
the  question  before  us,  as  if  the  case  was  to  be  treated 
as  if  it  were  a  case  of  contract  between  the  debtor 
and  some  of  the  creditors,  independent  of  the  Court 
of  Bankruptcy.  There  were  two  cases  in  Campbell,  one 
in  2  B.  &  Ad.,  and  one  in  4  Exch.  All  these  have  re- 
lation to  agreements  entered  into  between  a  debtor  and 
his  creditors  in  person,  and  all  go  to  establish  this, 
that  if  the  agreement  here  made  between  Blackburne 
and  the  three-fifths  of  his  creditors  had  been  made 
between  him  and  the  party  who  sues,  or  for  whose 
benefit  the  suit  is  instituted,  and  if  it  appeared  that 
the  money  was  tendered  afterwards  and  refused,  all 
these  cases  appear  to  shew  that  that  would  be  a  good 
answer  to  the  action.  But  this  is  not  so.  Higgins  is 
stated,  on  the  face  of  the  defence,  not  merely  not  to 
have  assented  to  the  proposal,  but  to  have  opposed  it, 
and  therefore  this  arrangement  has  bound  him  so  far 
only  as  that  is  the  necessary  conclusion  to  be  drawn 
from  the  sections  of  the  Act  of  Parliament.  The 
section  which  we  first  have  to  consider  is  the  347th. 
That  says,  "  At  such  second  sitting,  or  at  any  ad- 
journment thereof,  the  creditors  may  also  prove  their 
debts;  and  if  three-fifths  in  number  and  value  of 
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those  who  have  proved  debts  to  the  amount  of  ten 
potfads  shall  agree  to  accept  such  proposal  as  was  as- 
sented to  at  the  first  sitting,  the  terms  thereof  shall 
be  reduced  into  writing,  and  the  creditors  shall  sign 
the  same;  and  such  resolution  or  agreement,  subject 
to  such  confirmation  as  herein  after  mentioned,  shall 
thenceforth  be  binding  and  of  fnll  force,  as  well  against 
such  petitioning  trader  as  against  all  persons  who 
were  creditors  at  the  date  of  his  petition,  and  who  had 
notice  of  the  said  several  sittings,  and  the  Court,  after 
hearing  such  creditors  by  themselves,  their  counsel  or 
attorneys,  as  may  desire  to  be  beard,  either  for  or 
against  such  resolutions  or  agreement,  may  approve 
and  confirm  the  same,  and  cause  it  to  be  filed  and 
entered  of  record,  and  grant  to  the  petitioner  a  certi- 
ficate thereof,  and  may  from  time  to  time  endorse 
upon  such  certificate  a  protection  from  arrest,  and 
such  petitioner  shall  be  free  from  arrest  at  the  snit  of 
any  person  being  a  creditor  at  the  date  of  his  petition, 
and  having  had  snch  several  notice  or  notices  as 
aforesaid,  and  any  officer  arresting  such  petitioner,  at 
the  suit  of  any  such  creditor,  and  on  sight  of  such  cer- 
tificate and  protection  not  releasing  such  petitioner, 
shall  be  liable  to  such  penalty  as  is  provided  respect- 
ing bankrupts  in  the  like  case."  It  is  argued  here  for 
the  defendant  that  by  reason  of  that  provision,  the 
contract  entered  into  by  the  three  fifths  of  the  credit- 
ors and  the  defendant,  was  as  binding  on  Higgins  by 
virtue  of  the  provision  as  it  would  have  been  if,  inde- 
pendent of  the  statute,  he  had  entered  into  the  con- 
tract There  is  a  difference  between  the  case  where 
a  man  does  himself  enter  into  an  agreement,  and 
where  the  agreement  is  forced  on  him  by  the  provi- 
sions of  an  Act  of  Parliament.  In  the  first  case  the 
anthorities  would  show  that  Higgins  was  bound,  but 
in  the  latter  case  we  must  have  regard  to  the  entire  of 
the  provisions  of  the  Act,  and  see  if  it  is  binding  on 
him  so  far  as  to  make  it  unnecessary  to  adopt  the 
other  provisions  of  the  Act.  Now,  what  the  plaintiff 
here  contends  for  is,  that  trne  it  is  that  under  this 
347th  section  this  agreement  was  entered  intp,  and 
that  it  was  approved  of,  and  true  it  is  that  the 
money  was  tendered  and  refused,  but  that  notwith- 
standing all  that,  the  arrangement  was  not  a  bar  to 
any  future  action,  unless  under  section  352  the  party 
had  procured  a  certificate  in  the  form  contained  in  the 
Schedule  U.  to  the  Act;  and  to  that  opinion  we  in- 
cline. The  352nd  section  says — "  So  soon  as  the 
said  resolution  oragreement  shall  have  been  carried  into 
effect,  and  the  creditors  of  said  petitioning  trader  shall 
have  been  satisfied  according  to  the  tenor  thereof,  the 
Court  shall  give  to  such  petitioner  a  certificate  nnder 
seal  of  the  Court,  in  the  form  contained  in  the  Sche  * 
dule  U.  to  this  Act  annexed,  or  to  the  like  effect ;  and 
such  certificate  shall  thenceforth  operate  to  all  intents 
and  purposes  as  fully  as  if  the  same  were  a  certificate 
of  conformity  nnder  a  bankruptcy;"  and  there  is  no 
doubt  that,  looking  back  to  section  1 45,  wbicli  speaks 
of  the  certificate  of  conformity  under  a  bankruptcy, 
we  find  that  that  section  says — "  The  certificate  of 
conformity  shall,  subject  to  the  provisions  herein  con- 
tained, discharge  the  bankrupt  from  all  debts  due  by 
him  at  the  date  of  the  filing  of  the  petition  of  bank* 
ruptcy,  and  from  all  claims  and  demands  provable 
under  the  bankruptcy ;"  so  that  the  effect  of  the  cer- 


tificate here,  which  is  given  by  the  352nd  section, 
would  be  to  discharge  Blackburne  from  all  demands. 
That  certificate  not  having  been  obtained,  the  plaintiff 
says,  and  we  are  of  that  opinion,  that  the  defendant 
is  not  released  or  discharged.  Now,  it  is  material  to 
refer  to  the  language  of  these  sections,  because  when 
the  Legislature  intended  to  protect  a  party  from  actions 
for  any  given  time,  the  words  used  by  it  are  different 
from  those  in  section  347-  That  section  says  that  the 
petitioner  "  shall  be  free  from  arrest  at  the  snit  of  any 
person  being  a  creditor  at  the  date  of  his  petition,  and 
having  had  such  several  notice  or  notices  as  afore- 
said." It  protects  him  there  expressly  from  arrest, 
and  from  arrest  only — that  is  to  say,  that  first  certi- 
ficate which  is  given  on  the  confirmation  of  the  pro- 
posal, and  before  it  is  ascertained  whether  the  credit- 
ors will  be  satisfied  according  to  the  proposal.  Then 
s.  349  says  that  "  from  and  after  the  date  of  the 
approval  and  confirmation  of  such  resolution  or  agree- 
ment, all  the  estate  and  effects  of  such  petitioning 
trader  shall  vest  in  the  official  assignee  (if  snch  shall 
be  required  by  virtue  of  snch  resolution,  and  either 
alone  or  jointly  with  any  person  or  persons  as  may  be 
expressed  in  such  resolution)  as  fully  as  if  sneb  assig- 
nees and  other  persons  were  assignees  under  any  bank- 
ruptcy/'— so  that  the  debtor  gets  under  these  sections 
a  protection  from  arrest  from  the  time  of  the  confirma- 
tion of  the  resolution,  and  the  property  that  he  has  at 
the  time  is  vested  in  the  assignees  of  the  Court  He 
may  acquire  property  ^afterwards,  and  the  question, 
therefore,  is,  whether  there  is  anything  in  the  Act  to 
prevent  an  action  being  brought  against  him.  As 
long  as  the  protection  continued,  he  could  not  be  ar- 
rested; but  is  there  anything  in  the  Act  to  prevent 
the  creditors  from  bringing  an  action,  and  making 
after-acquired  property  of  the  debtor  available?  Now, 
when  it  is  considered  advisable  to  prevent  an  action 
being  brought,  the  Legislature  uses  very  differeut  lan- 
guage, because  in  s.  343  it  says  that  the  trader  de- 
siring to  make  an  arrangement  (<  may  present  a  peti- 
tion to  the  Court praying  that  his  person  and 

property  may  be  protected  from  process  until  further 
order,  and  the  Court  on  such  petition  shall  have 
power  to  grant  such  protection  " — that  is,  they  may 
protect  his  person  and  also  say  that  the  property 
which  he  then  has  shall  not  be  taken  from  him  by  any 
creditor;  but  it  will  be  observed  that  in  s.  347  the 
Legislature  says  nothing  about  his  property,  though 
it  protects  his  person,  and  by  s.  349  his  property 
vests  in  the  assignees.  That  being  the  case  on  the 
Act  of  Parliament,  let  us  see  how  the  authorities  deal 
with  it  These  provisions  very  nearly  correspond 
with  the  provisions  in  sections  211  to  220  of  the 
English  Bankrupt  and  Insolvent  Act  of  1849.  0* 
course,  looking  at  the  cases  which  have  been  cited, 
they  do  not  absolutely  decide  the  present  case,  bat 
there  are  observations  in  them  which  bear  upon  it. 
The  first  is  Allcard  v.  Wesson,  which  is  twice  re- 
ported, in  7th  and  in  8th  Exch.  The  question  there 
was  whether  the  plea  of  an  arrangement  was  not 
good,  because  it  did  not  aver  that  the  agreemeut  was 
carried  into  effect,  and  the  Court  of  Exchequer  held 
that  it  was  bad  on  that  ground,  and  the  Court  of 
Exchequer  Chamber  also  held  it  bad,  but  for  a  differ- 
ent reason,  namely,  that  it  did  not  appear  that  the 
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indorsee  of  the  bill  in  that  case  was  served  with  notice* 
Naylor  v.  Mortimore  (IOC.  B.  n.  s.  566)  does  bear 
on  the  present  case.      There  there  was  a  proposal 
for  an  arrangement,  confirmed  by  the  Court,  and  the 
usual  protection  from  arrest  had  been  given.      The 
plaintiff  had  not  agreed  to  it,  and  then  he  was  ten- 
dered the  amount  of  the  composition,  and  he  refused 
to  receive  it.      He  brought  an  action,  and  the  Court 
refused  to  stay  the  proceedings  in  it.     They  said  that 
even  if  it  was  a  doubtful  matter  they  would  not  take 
upon  themselves  to  stay  the  action  on  a  motion  from 
which  there  would  be  no  appeal ;  and  Erie,  C. J.  said, 
"  It  is  clear  that  the  Bankrupt  Act,  by  giving  the 
petitioner  protection  from  process  against  his  person 
and  property,  and  being  silent  as  to  the  continuing  of 
any  action  against  him,  intended  to  reserve  to  the 
plaintiff  the  right  which  every  subject  has  to  sue  his 
debtor' and  obtain  judgment.     I  do  not  not  find  that 
any  section  of  the  statute  has  taken  away  that  right.9' 
Byles,  J.,  says,  "I  think  the  certificate  should  be 
pleaded.     If  the  order  of  the  commissioner  is  nothing 
more  than  a  protection  of  the  petitioner's  person  and 
property  from  execution,   the  present  application  is 
premature.     If  the  iri alter  be  doubtful,  then  it  is  open 
to  the  objection  that  we  are  asked  on  motion  to  de 
cide  a  doubtful  question,  which  ought  to  be  left  to  the 
ordinary  course  of  proceeding,  when  onr  decision,  if 
erroneous,  might  be  set  right.     Well,  that  did  come 
on  in  an  action  in  the  17th  C.  B.,  but  on  looking  at 
the  special  case  which  was  agreed  to,  and  at  the  facts 
found  in  it,  it  will  be  seen  that  in  the  interval  the 
certificate,  which  1  may  call  the  final  certificate,  had 
been  obtained,  and  the  struggle  then  was  to  show 
that  notwithstanding  that  the  plaintiff  should  be  al- 
lowed to  show  that  the  proceedings  were  defective. 
This  was  overruled.    On  that  ground  the  case  is  not 
applicable  here;  the  only  principle  which  it  estab- 
lishes is,  that  the  validity  of  the  certificate  is  liable  to 
be  impeached,  on  the  ground  that  the  conditions  on 
which  it  was  given  were  not  performed.    I  have  found 
a  case  of  Blackford  v.  HiU  (15  Q.  B.   1 16).      That 
was  an  action  for  goods  sold  and  delivered,  and  the 
defendant  pleaded  au  arrangement  under  stat.  7  &  8 
Vict.  c.  70.     I  have  looked  through  that  statute  with 
some  care,  and  I  have  compared  its  provisions  with 
those  of  the  Irish  Act,  and  I  do  not  find  any  substan- 
tial difference  between  them.     Those  of  the  Irish  Act 
appear  to  have  been  taken  from  the  then  Bankruptcy 
Act  in  England.    The  5th  section  of  that  Act  pro- 
vides thai  if,  at  the  second  meeting  of  creditors, 
"  three-fifths  in  number  and  value  of  all  the  creditors 
present,  or  nine-tenths  in  value,  or  nine-tenths  in  num- 
ber whose  debts  exceed  twenty  pounds,  shall  agree  to 
accept  such  arrangement  or  composition  as  was  as- 
sented to  at  the  said  first  meeting  of  creditors,  and 
shall  reduce  the  terms  thereof  into  writing,  and  sign 
the  same,  such  resolution  or  agreement  (subject  to 
such  confirmation  as  is  herein-after  enacted)   shall 
thenceforth  be  binding  and  of  full  force  as  well  against 
the  said  petitioning  debtor  as  against  all  persons  who 
were  creditors  of  the  said  petitioning  debtor  at  the 
date  of  his  said  petition,  and  who  had  notice  of  the 
said  several  meetings  of  creditors."  Section  6  provides 
in  terms  similar  to  the  latter  part  of  s.  347  of  the 
Irish  Act.     The  plea  in  the  case  to  which  I  am  re- 


ferring stated  the  terms  of  the  arrangement.      One 
was  to  vest  the  defendant's  property  in  a  trustee — a 
trustee  was  appointed,  and  all  vested  in  him,  and  the 
commissioners  had  extended  the  protection  from  ar- 
rest to  the  2nd  July,  1849,  which  was  a  period  that 
had  not  expired  at  the  date  of  the  action.     Section  7 
of  the  Act  provides  "  that  it  shall  be  lawful  for  sach 
commissioner  as  aforesaid,  upon  the  examination  of 
such  petition  as  aforesaid,  to  grant  to  such  petitioning 
debtor  a  temporary  and  limited  protection  from  arrest, 
and  such  petitioning  debtor  shall  be  accordingly  free 
from  arrest  for  such  time,  and  within  such  limits  and 
conditions,  as  shall  be  specified  in  the  said  protection, 
with  the  like  penalties  on  any  officer  arresting  him  as 
aforesaid;  and  it  shall  be  lawful  for  such  commis- 
sioner to  require  such  petitioning  debtor  to  give  bail 
for  his  appearance  at  the  said  several  meetings  of  his 
creditors;  and  every  petitioning  debtor  shall   have 
such  protection  from  arrest  when  going  to,  remaining 
in,  and  returning  from  his  necessary  attendance  on 
the  said  commissioner,  or  the  said  meetings  of  cre- 
ditors as   is  enjoyed  by  any  party   or  witness  at- 
tending any  Court  of  Record/'     This  will  be  fouud 
nearly  similar  to  the  provision  in  s.  343  of  the  Irish 
Act     Now,  the  next  section  is  s.  8,  which  is  similar 
to  the  section  here  making  the  property  to  vest  in  the 
assignee.      Then  we  come  to  sections   12  and  13. 
Section  13  is  the  important  one,  for  it  provides  "  that 
at  such  last-mentioned  meeting  the  said  commission- 
ers shall  give  to  the  said  petitioning  debtor  a  certifi- 
cate, under  ths  hand  and  seal  of  the  said  commis- 
sioner, of  the  filing  of  the  said  petition,  and  of  the  re- 
solution or  agreement  of  the  creditors  of  the  said  pe- 
titioning debtor,  and  that  the  said  resolution  or  agree* 
meat  has  been  fully  carried  into  effect;  and  such  cer- 
tificate shall  thenceforth  operate  to  all  intents  and 
purposes  as  fully  as  if  the  same  were  a  certificate  of 
conformity  under  the  statutes  relating  to  bankrupts, 
excepting  only  that  no  debt  herein  excepted  from  the 
operation  of  this  Act  shall  be  barred  by  the  said  cer- 
tificate."   Now,  on  that  state  of  facts  there  was  a 
demurrer  put  in,  the  ground  of  which  was  that  the 
confirmation  under  s.  6,  and  the  protection  nnder  s. 
7,  did  not  bar  the  action,  which  was  not  barred  until 
the  final  certificate  nnder  s.   13  was  granted.     The 
defendant's  counsel  argned  that  the  action  was  barred, 
but  Lord  Campbell,  stopping  the  plaintiff's  counsel  In 
reply,  says,  "  It  is  quite  clear  that  the  certificate  un- 
der s.  6  is  meroly  a  protection  from  arrest.    There  is 
no  bar  till  the  case  is  brought  within  section  12." 
Well,  now,  that  appears  to  me  to  be  a  decisive  au- 
thority in  the  plaintiff's  favour,  on  an  act  correspond- 
ing with  the  statute  now  before  us.      My  brother 
Fitzgerald  has  referred  me  to  Davis  v.  Percy  (1  L. 
Rep.  G.  P.  256),  which  also  arose  under  the  same 
Act.     The  marginal  note  there  is — "  A  certificate, 
under  the  6th  section  of  the  7  &  8  Vict,  c  70,  of  the 
filing  of  the  resolution  of  the  creditors  agreeing  to  a 
composition,  with  the  commissioner's  protection  in- 
dorsed thereon,  does  not  operate  to  protect  the  debt- 
or's goods  from  seizure  under  a  fi.  fa.  upon  a  judg- 
ment obtained  before  the  date  of  the  petition."     The 
application  there  was  made  to  set  aside  the  writ  of Ji.  fa. 
mentioned  in  that  note,  and  it  was  refused.  The  judge 
before  whom  the  matter  came  at  Chambers,  ordered 


THE  IBISH  JURIST. 


the  defendant  to  pay  money  into  Court,  and  npon  the 
ease  coming  on  before  the  full  Court,  Erie,  C.  J., 
•ays:  "  If  there  had  been  no  authority  upon  the  sub- 
ject, I  should  have  had  no  hesitation  in  holdiug  the 
construction  of  the  statute  to  be  adverse  to  this 
application.  The  Legislature  has  provided  by  s.  6, 
that  when  certain  steps  have  been  taken  by  the  debtor, 
he  shall  be  entitled  to  a  certificate  protecting  his  per- 
son from  arrest;  and  .that  when  certain  other  steps 
have  been  taken,  he  shall  have  a  certificate  which  will 
enure  as  a  certificate  in  bankruptcy.  Until  these  lat- 
ter steps  have  been  taken,  the  protection  is  confined 
to  the  person  of  the  debtor."  I  may  also  refer  to  the 
case  of  Spencer  v.  DemmeU  (1  L.  Rep.  Excb.  123). 
There,  to  an  action  for  goods  sold  and  delivered,  the 
defendant  pleaded  equitably,  that  after  the  plaintiff's 
claim  accrued,  and  before  writ,  she  had  been  adjudi- 
cated bankrupt,  and  that  after  writ,  and  before  decla- 
ration, the  plaintiff,  Hewett,  had  been  duly  appointed 
assignee,  and  had  proved  the  debt  now  sued  for, 
whereby  the  defendant  was  discharged,  and  that  the 
•aid  proof  was  still  in  force.  On  demurrer,  that  plea 
was  held  bad.  That  was  a  very  strong  case.  I 
think  that  those  cases,  in  dealing  with  the  Act,  are 
fall  authorities  to  warrant  ns  in  holding  that  the  de- 
murrer here  must  be  overruled. 

Fitzgerald,  J.— I  concur;  and  the  exact  proposi- 
tion that  we  decide  is,  that  an  arrangement  under 
these  clauses  is  no  statutable  bar  to  an  action  uutil  a 
certificate  has  been  obtained  under  s.  352.  That 
leaves  untouched  the  question  what  effect  our  decision 
may  have  on  the  relative  rights  of  the  parties,  whe- 
ther, if  the  defendant  either  has  obtained  or  can  ob- 
tain the  certificate  under  the  section,  that  will  not 
intercept  the  effect  of  our  judgment.  The  only  mat- 
ter of  surprise  to  ns  in  the  case  is  that  the  certificate 
has  not  been  obtained.  There  is  another  point,  whe- 
ther, if  the  plaintiff  received  that  statutable  composi- 
tion, the  defence  might  not  be  good,  not  by  the  sta- 
tute, but  by  virtne  of  his  having  received  the  compo- 
sition. All  that  I  decide  now  is,  that  there  is  no 
statutable  bar  till  the  certificate  is  obtained,  and  it  is 
in  reference  to  that  that  the  last  case  cited  by  my 
brother  O'Brien  is  important,  for  it  is  a  well-estab- 
lished proposition  that  a  person  who  comes  in  and 
proves,  is  bound  by  all  the  proceedings  in  bankruptcy, 
because  he  has  the  benefit  of  the  distribution  of  the 
effects  by  the  assignee.  Where  a  party  stood  in  that 
position,  the  Court  held  the  party  was  not  bound  by 
the  proceedings,  if  he  had  not  accepted  the  composi- 
tion, till  the  certificate  is  obtained.  The  expression 
of  opinion  of  Lord  Campbell,  C.  J.,  in  Blackford  v 
jHiliy  strictly  applies  to  the  present  cast.  It  plainly 
shows  his  Lordship's  opinion  that  there  is  no  bar  till 
the  certificate  is  obtained.  We  therefore  decide  that 
the  demurrer  should  be  overruled. 
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rBaporttd  by  J.  Field  Johnston,  Ewj*  BuaUr-ftt-Ltw.] 

Mubpht  add  others  9.  Bowkr Jan.  23;  June  % 

Demurrer — Privity  of  Contract* 

The  first  count  of  the  summons  and  plaint  stated  that 
under  an  assignment  in  bankruptcy,  the  plaintiffs 
were  the  assignees  of  the  estate  and  ejects  of  E. 
M.,  J.  M..  and  P.  M.  railway  contractors;  that 
the  defendant  was  the  engineer  of  the  F.  F.  railway 
company;  that  before  the  arrangement  in  bank- 
ruptcy, and  whilst  the  defendant  was  acting  as  such 
engineer,  by  an  indenture  between  E.  M.9  J.  Jf.t 
and  P.  M.  and  the  company,  it  was  agreed  that 
E.  M*  J.  M.  and  P.  Af.  should  make  the  said 
railway;  that  during  the  progress  of  the  works,  not 
later  than  fourteen  days  after  the  termination  of 
each  calendar  month,  when  the  engineer  for  the 
time  being  should  have  certified  that  any  part  of 
the  works  had  been  executed  to  his  satisfaction^  the 
company  should  pay  nine-tenths  of  the  value  of  such 
works,  such  value  being  also  certified  by  the  en- 
gineer; that  E.  Jfn  $■&,  and  the  plaintiffs  as  their 
assignees  had  fulfilled  all  the  terms  of  the  contract ; 
that  the  defendant  having  been  appointed  engineer, 
accepted  the  appointment  and  did  act  as  engineer, 
but  that  he  had  not  given  certificates  of  the  amount 
or  value  of  the  works,  and  had  wrongfully,  im- 
properly, and  without  any  just  cause,  refused  and 
neglected  to  estimate  the  value  of  said  works,  and 
to  certify,  j*c,  by  means  of  which  plaintiffs  had 
been  unable  to  obtain  payment,  <J*c.  The  second 
count  complained  that  the  defendant  had,  with  intent 
to  injure  the  plaintiffs,  wrongfully  and  fraudu- 
lently refused  to  certify,  fyc.  The  third  coutti  com' 
plained  that  the  defendant  had  wrongfully  and  in- 
juriously, and  without  just  cause,  and  in  collusion 
with  the  railway  company,  refused,  $c  Held, 
upon  general  demurrer,  that  the  action  against  the 
defendant  was  not  maintainable. 

The  writ  of  summons  and  plaint 
case  contained  three  counts.  There  was  a  several 
demurrer  to  each  count  The  first  count  set  forth  that 
the  plaintiffs,  Michael  Murphy,  William  Robert  Ste- 
phens, and  Thomas  Shannon  Martin,  were  the  as* 
signees  of  the  estate  and  effects  of  Edward  Moore, 
John  Moore,  and  Patrick  Moore,  railway  contractors, 
under  an  assignment  executed  in  consequence  of  the 
bankruptcy  of  the  latter,  upon  an  arrangement  with 
their  creditors,  and  b>  the  consent  of  three-fifths  in 
number  aud  value  of  the  creditors,  <fec.,  which  assign- 
ment was  confirmed  by  the  Court  of  Bankruptcy  on 
April  22,  1863,  and  that  all  the  estate,  effects,  and 
rights  of  action  of  the  said  bankrupts  vested  in  the 
plaintiffs  as  fully  as  If  they  had  been  assignees  in 
bankruptcy ;  that  at  the  time  of  the  commission  of  the 
grievances  thereafter  mentioned  the  defendant  was  the 
engineer  of  the  Finn  Valley  Railway  Co.  for  the  purpose 
of  planning  and  superintending  the  making  of  a  railway 
from  Strauorlar,  Co.  Donegal,  to  the  Londonderry  and 
Enniskillen  Railway  Company,  near  Strabane,  Co. 
Tyrone.    And  that  before  the  arrangement  in  bank* 
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rnptcy,  and  whilst  the  defendant  was  acting  as  such 
engineer,  by  an  indenture  bearing  date  September  5, 
1861,  between  said  John  Moore,  Patrick  Moor's,  and 
Edward  Moore,  of  the  one  part,  and  said  company 
of  the  other  part,  it  was  agreed  that  said  John  Moore, 
Patrick  Moore,  and  Edward  Moore  should  make  the 
said  railway  and  all  works  necessary  to  its  comple- 
tion, as  specified  in  certain  plans  and  drawings,  which 
were  prepared  by  the  defendant,  and  referred  to  in 
the  contract,  and  that  they  ahonld  complete  the  works 
According  to  the  directions  contained  in  said  plans  and 
drawings,  or  such  explanatory  plans  and  drawings  as 
should  be  furnished  tbem  by  the  engineers  for  the  time 
being  of  the  company,  and  also  according  to  the  ge- 
neral instructions  of  the  engineer,  and  that  they  should 
deliver  over  the  railway  completed  to  the  company, 
or  their  engineer,  in  July,  1862;  and  it  was  provided 
that  the  company  might  make  any  alterations  in 
omissions  from,  or  additions  to,  the  said  works,  and 
that  the  value  thereof  should  be  ascertained  by  ad- 
measurement and  valuation,  according  to  the  schedule 
of  prices  to  the  contract  annexed,  to  be  paid  in  same 
manner  as  the  contract  price,  which  was  fixed  (sub- 
ject to  the  additions  or  deductions  provided  for)  at 
£22,600 ;  and  as  to  the  manner  and  times  of  payment, 
it  was  provided  that  during  the  progress  of  the 
works,  not  later  than  fourteen  days  after  the  termination 
of  each  calendar  mouth  when  the  engineer  for  the 
lime  being  of  the  company  should  have  certified  that 
any  part  of  the  said  works  had  been  executed  to  his 
satisfaction,  the  company  should  pay  nine-tenths  of 
the  value  of  such  works,  such  value  being  also  certi- 
fied by  the  said  engineer,  and  so  from  time  to  time 
nntil  the  works,  or  so  much  thereof  as  the  directors 
should  think  fit,  should  be  completed ;  and  that  the 
contract  went  on  to  provide  for  the  payment  of  the 
balance  of  the  contract  price,  &c,  and  to  provide  that 
the  admeasurement  agreed  on  should  merely  ascertain 
the  sums  from  time  to  time  to  be  paid,  and  should 
not  alter  or  affect  the  gross  sum  payable  to  the  com- 
pany; and  that  the  said  John,  Patrick,  and  Edward 
Moore,  and  the  plaintiffs,  as  their  assignees,  with 
consent  of  the  company,  had  respectively,  since  the 
date  of  the  contract,  fulfilled  all  its  terms,  and  that 
in  pursuance  of  it  the  railway  bad  been  completed; 
and  that  the  defendant  having  been  so  appointed  en- 
gineer of  the  said  company  for  the  purposes  aforesaid 
nnder  the  contract  duly  accepted  the  said  appoint- 
ment for  reasonable  reward,  and  did  act  as  engineer 
of  the  company  under  the  said  contract  for  the  pur- 
poses aforesaid,  and  did,  except  as  therein-after  men- 
tioned, perform  the  duties  of  such  engineer  named  in 
said  contract,  and  never  ceased  to  act  as  such  engi- 
neer, and  never  abandoned  said  appointment,  and  that 
it  became  the  dnty  of  the  defendant,  acting  as  such 
engineer  under  said  contract,  from  time  to  time,  as 
the  works  progressed,  on  request  to  give  full  and  true 
certificates  to  the  said  John,  Edward,  and  Patrick 
Moore,  and  to  plaintiffs,  of  the  amount  of  the  work 
done,  and  of  the  value  thereof,  under  the  said  con- 
tract, according  to  the  opinion  of  defendant,  as  such 
engineer,  of  such  amount  and  value,  so  as  to  entitle 
plaintiffs  to  be  paid  according  to  said  agreement;  and 
that  although  the  said  John  Moore,  Edward  Moore, 
and  Patrick  Moore,  and.  the  plaintiffs,  with  consent  df 


the  company,  duly  performed  said  work  under  the 
contract  by  direction  of  defendant,  and  whilst  he  was 
acting  as  such  engineer  as  aforesaid,  no  other  engi* 
neer  having  been  appointed,  -and  the  said  company 
paid  a  part  of  the  sum  due,  leaving  a  balance  of 
£6,659  0s.  6d.  whereof  defendant  had  notice;  and 
although  defendant  inspected  the  works,  and  well 
knew  that  said  sum  was  due  under  the  contract,  and 
although  plaintiffs  applied  to  defendant  for  the  neces- 
sary certificates,  and  although  said  John,  Edward, 
and  Patrick  Moore,  and  plaintiffs,  had  done  every 
thing  necessary  on  their  part,  and  all  necessary  times 
had  elapsed  to  entitle  them  to  such  certificates  and  pay- 
ments ;  and  although  a  reasonable  time  for  defendant 
to  estimate  the  value  of  the  works,  and  to  give  the 
certificates,  had  elapsed,  yet  defendant  had  not  given 
any  certificates  of  the  amount  or  value  of  said  works, 
amounting  to  said  £6,659  0s.  6d.,  and  had  wrong- 
fully, improperly,  and  without  any  just  cause,  refused 
and  neglected  to  estimate  the  value  of  said  contract 
works,  and  to  at  all  certify  pursuant  to  said  contract, 
by  means  of  which  premises  plaintiffs  had  been  un- 
able to  obtain  payment  of  said  balance,  and  it  still 
remained  due.  And  as  special  damage,  the  first 
count  averred  that  plaintiffs  sued  the  Finn  Valley 
Railway  Company  for  said  £6,659  0s.  6d.,  and  that 
the  company  pleaded  that  said  certificate  was  not 
given  as  aforesaid,  and  said  monies  were  wholly  lost, 
to  plaintiff's  damage  of  £8,000.  The  second  count 
was  in  substance  the  same  with  the  first,  except  the 
breach.  It  averred  that  the  defendant  had  only  cer- 
tified for  sums  amounting  to  £18,788  12s.  6d.,  and 
also  had,  with  intent  to  injure  the  plaintiffs,  wrong- 
fully and  fraudulently  refused  to  certify  the  value 
of  the  works  which  he  knew  to  have  been  executed 
by  the  plaintiffe  pursuant  to  the  contract.  It  con- 
cluded by  alleging  the  same  special  damage  as  the 
other  count.  The  third  count  was  in  substance  the 
same  with  the  first  count,  except  in  the  breach.  It 
averred  that  defendant  had  wrongfully  and  injuriously, 
and  without  just  cause,  and  in  collusion  with  the  said 
company,  refused,  and  did  still  refuse,  to  give  the 
necessary  certificates.  It  averred  the  same  special 
damage  as  the  first  count.  The  defendant  demurred 
severally  to  each  count,  and  assigned  the  following 
causes  of  demurrer — It  is  not  shown  that  the  defeat 
dant  ever  contracted  with  the  said  Edward  Moore, 
John  Moore,  or  Patrick  Moore,  or  plaintiffs,  to  give 
certificates,  or  perform  the  duties  of  engineer  under 
said  contract  deed.  The  duty  of  the  defendant 
relied  on  is  a  duty  not  to  the  plaintiffs  or  the 
said  Edward  Moore,  John  Moore,  Patrick  Moore, 
but  to  the  company  whose  engineer  defendant  was* 
The  said  counts  are  actions  upon  duties  arising  out 
of  contract,  of  which  persons  not  parties  to  the  con- 
tract are  endeavouring  to  take  advantage.  And  as  to 
the  second  count,  the  fraudulent  breach  of  a  contract 
or  duty  arising  solely  out  of  contract  can  give  no 
cause  of  action  except  to  a  party  to  the  contract. 
And  as  to  the  third  count,  a  breach  of  contract,  or  of 
duty  arising  out  of  contract,  committed  by  one  party 
to  a  contract  in  collusion  with  the  only  other  party  to 
said  contract,  is  insensible,  and  gives  no  cause  of  ac- 
tion, to  any  person,  and  particularly  not  to  a  stranger 
to  the  contract. 
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W.  Boyd  (with  him  Butt,  Q.C.,  and  PaUts,  Q.O.) 
in  support  of  the  demurrer. — No  contract  is  stated 
between  plaintiff  and  defendant,  nor  can  such  a  con- 
tract be  inferred  from  that  stated. — Riley  v.  Boxen- 
dale  (6  Hnrls.  &  N.  445,  448).  As  the  count  is 
framed,  we  cannot  traverse  such  a  contract.  As  de- 
fendant was  no  party  to  the  contract  stated,  he  can- 
not be  sued  for  a  breach  of  duty  arising  oat  of  it. — 
Tollit  v.  Sherstone  (5  M.  &  W.  283);  Winterbottom 
v.  Wright  (10  M.  &  W.  109);  Alton  v.  Midland 
Railway  Company  (19  G.  B.  n.  s.  213).  There  is 
no  remedy  under  such  circumstances  in  the  absence  of 
fraud,  nor  is  there  any  at  law  even  in  case  of  fraud. — 
Scott  v.  Corporation  of  Liverpool  (3  De  G.  &  J.  334, 
363).  The  first  count  would  be  demurrable  even  if 
defendant  were  a  party  to  the  contract  for  fraud,  or 
collusion  must  be  imputed. — Clarke  v.  Watson  (18 
C.  B.  n.  s.  278);  Batterbury  v.  Vyse  (2  Hurlst.  <ft 
0.  42). 

Martin  nnd  Heron,  Q.C.  contra. — A  contract 
may  be  inferred  from  what  is  stated;  the  objec- 
tion of  its  not  being  stated  would  only  be  good  on 
special  demurrer.  Besides,  an  action  for  a  misfea- 
sance may  be  supported  without  any  contract. — 
Hodges,  on  Railways,  4th  ed.  p.  56;  MUner  v.  Feild 
(5  Ex.  829);  Everard  v.  Hopkins  (2  Bulstr.  332); 
Pippin  v.  Sheppard  "(11  Price,  400);  Boorman  v. 
Brown  (3  Q.  B.  n.s.  511);  Langridge  v.  Levy  (2 
M.  &  W.  519;  s.  c.  on  appeal,  4  M.  &  W.  337); 
Howard  v.  Shepherd  (9  0.  B.  o.  s.  297).  {Per 
Curiam.— Havo  you  found  any  case  showing  that  if 
two  parties  make  a  contract,  a  third  person  may  sue 
for  damage  occasioned  by  one  of  them  not  performing 
the  contract?]  Ro.  Abr.  Action  s.  Case;  Stock  v. 
Harris  (5  Bur.  2715-16);  Collett  v.  London  and 
North-Western,  Railway  Company  16  Q.  B.  n.s. 
984);  Balfev.  West  (13  C.  B.  466);  Thome  v. 
Deas  (4  Jon.,  American,  84);  Story  on  Bailm.  as. 
402,  409  Fraud  is  not  the  only  ground  for  relief 
in  equity. — Scott  v.  Hawksley  and  Corporation 
of  Liverpool  (25  L.  J.  Ch.  227);  Kemp  v.  Rose  (1 
Gitt.  258);  Pawley  v.  Turnbull  (3  Giff.  70).  As 
relief  will  be  given  in  equity  against  the  engineer  on 
account  of  his  misconduct,  so  an  action  will  lie  against 
him  on  account  of  his  fraud.  When  a  man  does  an 
act  injurious  to  another,  there  must  be  some  remedy, 
some  action  must  lie. 

The  Court  of  Chancery  cannot  compel  the  engineer 
to  pay  the  amouutwhich  he  has  fraudulently  refused 
to  certify  for.  It  can  only  make  him  pay  the  costs. — 
Ru8s.  Arbitrt.  467.  Therefore,  the  remedy  must  be 
at  law.  Scott  v.  Corporation  of  Liverpool  does  not 
govern  this  case.  That  was  a  case  of  nonfeasance— 
this  of  misfeasance.  On  the  third  count  defendant  is 
clearly  liable,  as  he  would  have  been  on  an  action  for 
conspiracy.  The  confidence  induced  by  undertak- 
ing to  do  any  thing  for  another's  benefit  is  a  consider- 
ation sufficient  to  create  a  duty;  and  every  one  who 
does  an  act  by  which  injury  accrues  to  another,  is  re- 
sponsible— Whitfeld  v.  Lord  Le  Despencer,  (Cow. 
765). 

Butt,  Q.C.  replied.— This  case  is  without  prece- 
dent. CoUxtt  t.  London  and  North-Western 
Railway  Company  does  not  govern  this  case.  There 
the  duty  was  imposed  by  law;  here  it  arises  from 


contract.  The  only  authority  for  bringing  the  engineer 
before  the  Court  is  Scott  v.  Corporation  of  Liverpool, 
and  that  is  no  authority  that  relief  will  be  granted. 
Nor  can  an  action  for  conspiracy  be  maintained ;  that 
action  only  lies  for  conspiring  to  withhold  something 
to  which  plaintiff  has  a  right.  Here  plaintiff  has  no 
right  to  the  certificates  for  defendant  did  not  contract 
with  him  to  give  them.  No  contract  between  them  is 
stated,  and  it  is  not  matter  of  special  demurrer,  but  a 
broad  question  of  pleading,  that  the  contract  between 
the  parties,  with  its  consideration,  and  not  mere  mat- 
ters of  evidence,  should  be  pleaded. 

Cur,  adv.  vuU* 

June  2. — Monahan,  C.  J. — This  case  comes  on  a 
demurrer  to  the  summons  and  plaint  filed  by  the 
plaintiff.  The  summons  and  plaint  has  three  counts. 
[His  Lordship  stated  what  was  in  the  counts.]  The 
case  has  been  argued  at  considerable  length.  The 
facts  I  have  mentioned  show  that  this  engineer  was 
no  party  to  the  deed,  or  to  the  original  contract. 
Neither  is  it  stated  in  any  way  in  the  plaint  that  any 
parol  contract  was  entered  into  between  the  contract- 
ors and  Bower.  It  is  merely  stated  that  he  acted  as 
such  engineer,  and  as  such  discharged  the  duties 
which  it  was  contemplated  he  sbonld  discharge.  Bat 
no  privity  of  contract  is  stated  between  them,  and, 
therefore,  the  question  is,  if  in  a  case  of  that  descrip- 
tion an  action  can  be  maintained  against  this  man  for 
wrongfully,  or  fraudulently,  or  collusively  withholding 
the  certificate.  The  grounds  of  demurrer  relied  on 
are  these: — Since  the  duty  of  this  party  to  give  the 
certificate  arises  out  of  a  contract,  and  perhaps  oat  of 
a  contract  between  the  Messrs.  Moore  and  the  rail- 
way company  (because  it  has  beeen  suggested  that 
the  railway  company,  by  entering  into  such  a  contract, 
impliedly  contract  that  the  engineer  will  properly  dis- 
charge his  duty  by  giving  the  certificate);  if  we 
are  to  suppose  that  a  contract  has  been  entered  into, 
and  that  this  is  a  portion  of  the  duty,  then  the  Messrs. 
Moora  being  no  parties  to  it,  they  or  their  assignees 
cannot  maintain  an  action  of  this  kind;  and  the  only 
party  who  can  maintain  it  is  the  party  with  whom  it 
is  entered  into,  and  therefore  the  present  plaintiffs 
cannot  maintain  an  action  either  upon  an  express  con- 
tract, or  the  supposed  contract  entered  into  between 
Bower  and  the  railway  company.  It  was  argued 
that  as  this  man  acted  as  engineer,  it  might  be  infer- 
red he  had  expressly  contracted  with  the  Messrs. 
Moore  to  perform  the  duty  of  such  engineer.  The 
answer  is,  if  that  was  the  way  this  summons  and 
plaint  is  to  be  sustained,  it  ought  to  have  been 
stated  that  a  contract  was  in  fact  entered  into,  and 
we  should  see  the  consideration  of  that  contract,  and 
it  would  be  competent  for  the  defendant  to  question 
the  consideration.  We  think  there  is  no  ground  for  that 
argument,  and  that  if  the  party  meant  to  rely  on  any 
such  case,  it  would  be  necessary  to  state  the  exist- 
ence of  the  contract.  If  the  contract  stated  in  the 
snmmons  and  plaint  was  an  express  contract  between 
the  railway  company  and  the  Messrs.  Moore,  or  be- 
tween the  railway  company  and  the  engineer  there  is 
no  doubt  if  the  engineer  had  properly  discharged  his 
duty,  a  right  would  have  accrued  to  maintain  an  ac- 
tion against  the  railway  company,  bat  several  cases 
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have  been  referred  to  in  which  it  has  been  decided 
that  though  a  third  party  has  sustained  an  injury 
where  the  foundation  is  contract,  no  action  can  be  main  • 
tained,  except  by  a  party  to  that  contract.  In  the 
case  of  Alton  v.  Midland  Railway  Company  (19  C. 
B.  n.  s.  213)  a  commercial  traveller  bought  a  railway 
ticket.  In  the  course  of  the  journey  he  was  injured, 
and  no  doubt  he  had  a  right  of  action  against  the 
railway  company.  The  master  brought  an  action  for 
the  loss  of  his  services.  No  doubt,  if  the  injury  had 
been  inflicted  in  the  absence  of  a  contract,  if  he  had 
been  going  along  the  line,  and  had  been  injured,  the 
master  might  maintain  an  action.  Bat  in  that  case 
it  was  held  that  no  such  action  could  be  maintained, 
because  the  foundation  was  contract  Tollitt  v. 
Sherstone(5  M.  &  W.  283)  and  Winterbottom  v. 
Wright  (10  M.  &  W.  109)  were  cases  on  the  same 
point,  and  decided  on  the  same  principle.  The  only 
exception  is  the  case  of  Levy  v.  Langridge  (4  M.  & 
W.  337),  where  the  defendant  sold  a  gun  for  the  use 
of  a  father's  family,  and  it  was  held  that  the  son 
might  maintain  an  action  for  the  injury  be  sustained. 
I  do  not  mean  to  question  that  case,  bnt  it  has  been 
qnestioned,  and  very  great  pains  have  been  taken  to 
distinguish  it  from  a  subsequent  case  in  the  same 
Court.  It  is  asked  what  remedy  has  the  plaintiff? 
for  there  is  no  doubt  that  on  the  second  and  third 
counts  fraud  and  collusion  are  alleged.  What  remedy 
has  the  plaintiff?  The  answer  is,  if  in  fact  this  col- 
lusion exists,  or  if  fraud  exists,  but  most  certainly  if 
collusion,  there  is  a  remedy,  but  against  the  party 
who,  it  is  alleged,  is  a  party  to  the  fraud,  and  a  party 
to  the  collusion.  The  cases  on  that  are — Milner  v. 
Field  (5  Exch.  829);  Clarke  v.  Watson  (18  0.  B. 
h.  s.  278).  Clarke  v.  Watson  is  an  express  decision 
that  in  the  absence  of  fraud  and  collusion,  there  is  no 
action,  though  there  be  a  wrongful  withholding.  [His 
Lordship  referred  to  Batterbury  v.  Yyze  (2  H.  & 
Colt.  4*2).']  The  proper  course  is  to  proceed,  not 
against  the  engineer  alone,  but  to  proceed  at  law 
against  the  company,  or  in  equity  against  both  engi- 
neer and  company.  We  have  no  authority  to  intro- 
duce a  new  party,  who  never  before  was  made  re- 
sponsible, and  therefore  there  must  be 

Judgment  for  the  defendant 


Liach  v.  Palmes. — Nov.  16. 

Pleading — Action  for  goods  sold  and  delivered— Tra- 
verse— Defence  of  an  unexpired  credit. 

To  an  action  for  goods  sold  and  delivered,  and  bar- 
gained and  sold,  the  defendant  pleaded  that  no 
goods  were  sold  and  delivered,  or  bargained  and 
sold  as  alleged.  At  the  trial  he  proved  that  the 
goods  were  sold  and  delivered  on  the  terms  of  the 
defendant  being  at  liberty  within  five  weeks  to  accept 
a  bill  at  three  months  for  the  invoice  price.  Held, 
on  motion  to  turn  verdict  for  the  plaintiff  into  one 
for  the  defendant,  that  under  the  plea  pleaded  the 
defendant  could  not  rely  on  the  unexpired  credit. 


Boake   v.  M'Cracken   (6   Ir.    C.  L.  R.    259)  dis- 
tinguished. 

This  was  an  action  for  goods  sold  and  delivered,  and 
bargained  and  sold,  tried  before  Monahan,  G.  J.,  in 
the  sittings  after  last  Trinity  Term.  Plaintiff  claimed 
the  price  of  a  parcel  of  goods  sold  and  delivered  in 
the  month  of  October,  1865.  The  defendant  pleaded 
— I.  That  no  goods  were  sold  and  delivered  or  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant  as 
alleged;  and  2.  That  the  goods  wore  sold  on  a  credit 
of  six  months,  which  had  not  expired  when  the  ac- 
tion was  brought.  At  the  trial  it  appeared  that  the 
parcel  of  goods  was  sold  and  delivered  to  the  defendant 
on  the  terms  of  the  defendant  being  at  liberty  to  pay 
in  cash  within  a  month  or  five  weeks,  and  deduct  2\ 
per  cent,  discount,  or  if  he  did  not  do  so  he  was  to 
accept  a  bill  at  three  months  for  the  invoice  price. 
Monahan,  0.  J.  was  of  opinion  that  under  the  plea  of 
no  goods  sold  and  delivered,  or  bargained  and  sold,  or 
sold  and  delivered,  at  six  months'  credit,  it  was  not 
competent  for  the  defendant  to  rely  on  the  fact  that 
they  were  sold  on  the  terms  above  stated.  And 
therefore  he  directed  a  verdict  for  the  plaintiff  for  the- 
sum  of  £30  14s.,  being  the  price  of  the  parcel  of 
goods  sold  and  delivered;  and  with  the  absent  of 
plaintiff's  counsel  reserved  liberty  to  the  defendant  to 
apply  to  have  the  verdict  entered  for  him  if  on  the 
pleadings  he  should  have  directed  so.  The  summons 
and  plaint  issued  on  the  5th  February,  1866.  A 
conditional  order  to  turn  the  verdict  into  one  for  the 
defendant  was  accordingly  obtained,  against  which 

Harris,  Q.C.  (with  him  J.  Harris) showed  cause,  and 
referred  to  Boake  v.  M'Cracken  (6  Ir.  C.  L.  R.  259)* 
Under  a  plea  that  the  goods  were  not  sold  and  deli- 
vered, it  is  not  competent  for  the  defendant  to  set  up 
what  avoids  the  contract  by  a  postponement  of  the 
payment — Lawrensonv.  Hill  (18  Ir.  C.  L.  R.  1 .) 

The  Attorney- General  and  O1 Moore  in  support 
of  the  order. — This  is  not  a  plea  of  avoidance* 
nor  of  justification.  It  is  a  direct  traverse.  There 
is  no  contract  of  sale.  If  these  goods  had  been 
a  gift  to  the  defendant  he  would  traverse  the  contract 
of  sale;  so  there  is  a  traverse  here.  Ihere  was  no 
sale  from  which  the  law  implies  a  promise  to  pay. 
The  Common  Law  Procedure  Act  in  Ireland  says  that 
the  defendant  is  to  traverse  a  material  fact.  There 
was  no  sale  upon  which  an  action  lies,  because  there 
was  not  a  sale  as  alleged  by  the  plaintiff.  The  plain- 
tiff put  himself  out  of  court  when  he  showed  that 
there  was  at  all  events  a  four  months9  credit. — Paul 
v.  Dod  (2  G.  B.  800);  Mussen  v.  Price  (  4  East.* 
147). 

J.  Harris  in  reply. — This  case  is  similar  to  Boake  v. 
M'Cracken.  The  defence  here  seeks  to  rely  on  mat- 
ter of  discharge.  The  section  of  the  Common  Law 
Procedure  Act  mentions  "  release,  payment,  or  per- 
formance," &c,  as  what  must  be  pleaded.  The  de- 
fence here  admits  the  contract  in  fact.  But  the  strongest 
of  all  the  authorities  for  the  plaintiff  is  Lawrenson  v. 
Hill.  A  jndge  cannot  put  to  the  jury  what  does  not 
arise  upon  the  pleadings. 

Monahan,  C.J. — In  this  case  we  are  cf  opinion 
that  the  ruling  made  by  inc  was  right.  It  was  nn  ac- 
tion simply  for  goods  bold  and  dvliveral,  which  wrm 
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proved  to  be  sold  for  a  sum  of  £30  14s.,  bat  on  a 
credit.  There  is  no  doubt  that  the  present  action  is 
not  strictly  maintainable;  and  it  was  capable  of  being 
defended.  No  doubt,  if  the  defendant  was  aware  of 
the  real  facts  it  woold  hare  been  competent  to  him  to 
plead  that  though  sold  and  delivered,  it  was  on  a  cre- 
dit not  expired,  and  the  action  was  not  maintainable. 
But  the  question  is  not  if  the  action  is  not  maintain- 
able,, but  if  under  this  plea  the  defendant  can  rely  on 
the  credit.  It  occurs  to  us  that  the  goods  were  sold 
and  delivered;  but  under  special  circumstances  ren- 
dering the  amount  not  payable  at  the  time,  and  which 
ought  to  have  been  pleaded.  Boake  v.  Af'Cracken 
is  distinguishable  on  this  ground.  My  judgment  has 
been  read.  But  it  will  be  seen  I  held  as  I  did  because 
there  never  was  in  fact  a  sale  or  delivery  on  any  terms 
at  all.  Here,  on  the  contrary,  we  think  there  was  an 
actual  sale  and  delivery*  The  plea  is  not  sustained. 
Christian,  J. — I  wish  to  say  a  few  words  as  to 
the  cases  which  have  been  cited.  Under  the  defence, 
nil  debet,,  the  question  was  whether  there  was  a 
oause  to  be  tried  when  the  action  commenced.  Any- 
thing which  goes  to  show  there  was  not  then  a 
cause  (as  a  credit  unexpired)  shows  nil  debet. 
But  we  have  no  general  issues  under  the  Common 
\aw  Procedure  Act.  The  question  under  the 
Gommon  Law  Procedure  Act  is  whether  the  aver- 
ments are  or  are  not  proved  irrespective  of  other 
things  which  would  constitute  a  defence.  Here 
there  is  a  traverse.  What  was  it  necessary  for  the 
plaintiff  to  prove,  remembering  that  this  is  not  a  gene- 
ral issne  but  a  special  defence?  He  is  to  pfove  the 
contract  and  delivery.  He  has  proved  that  the  pro- 
perty in  the  goods  passed,  therefore  there  was  a  sale, 
therefore  there  was  a  delivery.  Outside  all  that  there 
existed  a  defence.  An  attempt  was  made  to  raise 
that  defence,  but  it  failed  by  reason  of  the  frame  of 
the  pleadings. 

Rule  discharged. 


M'Cormick  v.  Reillt. — Nov.  3. 

Trover — Insufficient  tender. 

The  defendant  for  the  sum  of  £35  agreed  to  sell  to 
the  plaintiff  a  quantity  of  peas  then  fit  for  gather- 
ing, and  to  give  him  the  right  to  plant  cabbage 
plants  in  the  ground  between  the  drills  of  peas,  £20 
to  be  paid  at  once,  and  the  balance  before  the  re- 
moval of  the  cabbages,  which  were  to  be  taken  off 
the  ground  and  paid  for  before  a  particular  day. 
The  plaintiff  paid  the  £20,  planted  the  cabbages 
and  removed  the  peas,  and  before  the  day  agreed 
pn  tendered  to  the  defendant  a  sum  less  than  .the 
palance,  which  the  latter  refused.  Subsequently 
the  defendant  sold  the  cabbages.  The  plaintiff  hav- 
ing brought  trover  for  the  value  of  the  cabbages, 
Held,  that  the  action  was  not  maintainable. 

This  case  was  tried  before  Monahan,  C.  J.,  at 
the  sittings  after  the  last  Easter  Term.  The 
summons  and  plaint  contained  two  counts.  The 
first  alleged  a  contract  between  plaintiff  and  defen- 


dant that  in  consideration  of  £35,  £20  in  hand,  and 
£15  to  be  paid  on  or  before  the  20th  March,  the  de- 
fendant sold  to  the  plaintiff  a  crop  of  peas  then  grow- 
ing on  defendant's  laud,  and  also  gave  liberty  to  plant 
between  the  drills  of  peas  a  crop  of  cabbages,  same  to 
be  removed  and  the  balance  paid  on  or  before  the 
20th  March  then  next.      The  summons  and  plaint 
alleged  that  plaintiff  had  paid  the  £20,  and  taken 
away  the  crop  of  peas,  and  was  ready  and  willing,  and 
offered  to  pay  the  £15  before  the   1 4th  March,  but 
that  the  defendant  refused  to  accept  same,  or  permit 
plaintiff  to  remove  the  cabbages,  and  that  the  defen- 
dant had  converted  same  to  his  own  use.     There  was 
also  a  count  in  trover  for  defendant's  converting  to  his 
own  use  a  quantity  of  cabbages.     To  the  first  count 
the  defendant  pleaded  first  a  denial  of  the  contract  as 
stated;  secondly,  a  rescission  of  the  contract;  thirdly, 
a  denial  of  the  payment  of  the  sum  of  £20,  and  a 
denial  of  an  offer  to  pay  the  balance  due  before  the 
time  when  same  should  have  been  paid.  To  the  count 
in  trover  defendant  traversed  that  the  cabbages  were 
the  goods  of  the  plaintiff;  or  that  he  had  converted 
same  to  bis  use.     The  facts,  as  they  appeared  in 
evidence,  having  regard  to  the  findings  of  the  jury, 
were  as  follows :  The  defendant  was  a  farmer  and  mar- 
ket gardener  residing  at  Donnecarney,  in  the  county 
of  Dublin.     The  defendant  had,  in  the  month  of  July 
last,  on  his  farm,  a  small  field  of  garden  peas,  just 
ripe,  and  fit  for  gathering.     He  agreed  to  sell  same 
to  the  plaintiff,  and  also  the  right  to  plant  cabbage 
plants  in  the  ground  between  the  drills  of  peas,  for 
the  sum  of  £35,  £20  to  be  paid  at  once  before  the 
peas  were  pulled,  and  the  balance,  £15,  to  be  paid 
before  the  removal  of  the  cabbages,  which  were  to  be 
taken  off  the  ground,  and  paid  for  before  the  17th  of 
March  then  next,  the  cabbages  not  to  be  removed 
until  the  balance  was  paid.     In  a  few  days  after  the 
contract  was  so  entered  into,  the  plaintiff  paid  the 
defendant  the  £20,  and  removed  the  peas  in  some 
short  time  after.     Plaintiff;  while  removing  the  peas, 
planted   a  quantity  of  cabbage  between  the  drills. 
Plaintiff  and  defendant  met  in  the  month  of  February. 
Pefendant  alleged  that  09  tfiat  occasion  it  was  agreed 
between  them  that  the  defendant  should  retain  the 
cabbages  in  place  of  the  balance  due.     This  the  plain- 
tiff contradicted,  and  alleged  that  he  stated  he  could 
pay  the  balance  due  within  the  specified  time,  and 
remove  the  crop  of  cabbages.      About  the  13th  or 
14th  of  March  the  plaintiff  went  on  the  lands  and 
demanded  the  cabbages,  and  brought  a  cart  to  remove 
them,  and  he  offered  to  pay  what  he  alleged  was  the 
balance  due,  namely,  £12,  as  he  insisted  that  the 
sum  to  be  paid  was  altogether  £3? — that  he  had  paid 
£20,  and  owed  only  £1?.      T(ie  defendant,  on  the 
other  hand,  alleged  that  the  sum  agreed  to  be  paid 
was  £35 ;  that  the  plaintiff  had  paid,  not  £20,  bet 
only  £17,  and  therefore  that  the  balance  due  amounted 
to  £18,  and  he  stated  that  though  he  insisted   the 
contract  had  been  rescinded,  still  he  was  willing  to 
allow  the  plaintiff  to  take  the  crop  if  he  paid  the  sum 
of  £18,  which  he,  the  defendant,  insisted  was  the 
balance  due.    Jt  appeared  on  the  evidence  that  whe- 
ther anything  was  said  on  the  subject  or  not,  a  pur- 
chaser circumstanced  as  the  plaintiff  was,  was  not  en- 
titled to  remove  the  crop  till  it  was  paid  lor,  but  there 


THE  IRISH  JURIST. 


397 


was  no  evidence  one  way  or  the  other  as  to  the  ven* 
dor  under  each  circumstances  having  a  right  to  sell 
the  crop.  The  plaintiff  having  omitted  to  pay  or  ten- 
der the  sum  claimed  by  the  defendant,  the  defendant, 
in  the  latter  part  of  said  month  of  March,  sold  the 
cabbages,  and  received  for  same  a  Sam  of  £25.  At 
the  close  of  the  case  the  Chief  Justice  left  the  follow- 
ing questions  to  the  jury :— 1.  What  sum  was  agreed 
to  be  paid  by  plaintiff  to  defendant  for  the  crop  of 
peas  and  use  of  the  land?  To  which  the  jury  an- 
swered, £35.  2.  Was  the  contract  mutually  re- 
scinded as  to  the  cabbages  after  the  removal  of  the 
crop  of  peas?  To  which  the  jury  answered  that  it 
was  not.  3.  How  much  was  paid  by  the  plaintiff  to 
the  defendant  on  foot  of  said  contract?  To  which 
the  jury  answered  £20.  4.  What  was  the  value  of 
the  cabbages  iucluded  in  the  contract,  and  sold  by  the 
defendant?  To  which  the  jury  answered,  £25.  It 
resulted  from  the  findings  that  the  sum  tendered  by 
plaintiff  to  the  defendant  in  the  month  of  March  be- 
ing only  £12,  was  £3  less  than  the  sum  which  should 
have  been  paid  by  the  plaintiff  to  the  defendant, 
while,  on  the  other  hand,  the  sum  claimed  by  the  de- 
fendant as  due  was  £18,  being  three  pounds  more 
than  the  sum  which  should  have  been  paid.  On  these 
findings  it  was  conceded  that  the  plaintiff  should  not 
maintain  the  special  count,  he  not  having  offered  to 
the  defendant  the  sum  really  due,  but  plaintiff's  coun- 
sel insisted  that  he  was  entitled  to  a  verdict  on  the 
count  in  trover,  that  the  cabbages  were  the  plaintiff's 
property,  and  that  though  the  defendant  had  a  lien 
thereon  for  the  balance  due,  he  had  no  right  to  sell 
same,  and  therefore  that  the  plaintiff  was  entitled  to 
a  verdict  for  the  full  amount  of  the  value  of  said  crop, 
although  he,  the  plaintiff,  stated  that  be  was  willing  to 
give  credit  to  the  defendant  out  of  said  ver Jict  for  the 
sum  of  £15,  being  the  balance  due  by  plaintiff,  and 
that  he  was  willing  to  consent  to  enforce  same  only 
for  the  sum  of  £10.  The  defendant's  counsel,  on 
the  other  hand,  insisted  that  the  plaintiff,  not  having 
tendered  the  sum  due  by  him  to  the  defendant,  was 
not  entitled  to  the  property  in  the  cabbages, 
and  that  he,  the  defendant,  was  entitled  to  sell 
same.  The  Chief  Justice  directed  a  verdict  for 
the  plaintiff  for  the  sum  of  £25,  by  consent  of 
the  parties,  reserving  liberty  for  the  defendant  to 
apply  to  the  Court  to  have  the  verdict  set  aside,  and 
a  verdict  entered  for  him  on  the  trover  count,  or  to 
have  same  reduced  to  the  sum  of  £10,  the  Court  to 
be  at  liberty  to  draw  all  inferences  that  the  jury  ought 
to  draw  on  any  other  questions  that  the  judge  should 
have  submitted  to  them,  and  he  respited  execution. 

A  conditional  order  in  these  terms,  and  also  for  a 
new  trial  on  the  ground  of  misdirection  by  the  learned 
judge,  was  accordingly  obtained,  against  which 

Serjeant  Armstrong  (with  him  O'Driscoll)  showed 
cause. — Though  the  cabbages  must  be  growing  till 
they  are  severed,  yet,  when  once  severed,  trover  will 
lie  for  them.  The  case  of  tithes  is  analogous. — 
ShapcoU  v.  Mugford(l  Lord  Raymond,  187);  Wil- 
liams v.  Ladner  (8  T.  R  72).  The  property  in  these 
cabbages  must  be  held  to  have  passed  to  the  plaintiff, 
so  as  to  entitle  him  to  maintain  trover.  This  count 
is  scarcely  distinguishable  from  a  count  in  trespass.— 
Edaondson  ▼.  NuUaU  (17  C.  B.  n.  s.  280). 


Heron,  QC,  and  Martin*  in  support  of  the  order. 
—Trover  will  not  lie  for  these  cabbages.  There  was 
no  demise  of  the  land.  The  case  of  trade  fixtures 
which  a  tenant  neglects  to  remove  is  analogous.  The 
case  of  trees  planted  in  a  nursery  is  analogous,  also 
that  of  the  sale  of  growing  apples.  A  vendor's  lies) 
is  distinct  from  the  ordinary  one.  Payment  was  a 
condition  precedent.  To  maintain  the  action  there 
must  be  in  the  plaintiff  either  actual  possession  or  the 
right  to  immediate  possession.  It  will  not  do  for  the 
plaintiff  to  say  that  the  defendant  asked  a  wrong  earn 
from  him;  he  ought  to  have  tendered  the  right  sum* 
—Lyds  v.  RuseeU  (1  B.  &  Ad.  394);  Lee  v.  Rid- 
den (7  Taunton,  191);  MUgate  r.  KebbU  (3  M. 
&  Gr.  100);  Bloxam  v.  Sanders  (4  B.  &  C.  941); 
Wilmshurst  v.  Bowker  (5  Bingh.  N.  a  541);  Black- 
burn on  Contract  of  Sale,  308. 

O'DriscoU  in  reply. — These  cabbages  were  never 
the  property  of  the  defendant.  The  contract  is  like  a 
conacre  contract.  A  party  having  only  a  lien  cannot 
convert  what  he  had  a  lien  on. 

Mohahan,  C.  J. — By  the  terms  of  the  agreement 
as  fonnd  by  the  jury,  the  plaintiff  was  not  entitled  to 
remove  or  take  possession  of  the  crop  of  cabbages, 
unless  he  paid  a  sum  of  money  before  a  certain  day. 
Not  having  paid  before  the  day,  he  is  not  entitled  to 
the  property  or  right  of  possession,  so  as  to  maintain 
either  trover  or  trespass.  The  verdict  must  be  for 
the  defendant  on  that  couut,  as  it  has  been  by  the 
jury  on  the  special  count,  but  by  consent  of  the  pari- 
ties, £10  is  to  be  allowed  in  part  satisfaction. 

Bule  absolute. 


Court  of  €x(^tqucx\ 

Repotted  by  WillUm  A.  Sargent,  Esq.,  Barrister- at-L*w. 

[Before  the  full  Court.] 

Shea  v.  Plunket. 

Motion  U  set  aside  defence — Distress— 9  $  10  Vict. 
c.  3. 

A  plea  to  an  action  for  a  wrongful  distress  must 
aver  that  defendant  in  making  the  distress  duly 
complied  with  the  provisions  of  $  $  10  Met.  c.  3. 

The  pleadings  were  as  follows: — Victoria  &e.  Brid- 
get Shea,  plaintiff,  complains  that  defendant,  to  wit, 
on  the  1st  day  of  October,  1866,  broke  and  entered 
a  certain  dwelling-house  of  plaintiff  situate  at  Mount- 
pleasant,  in  the  county  of  Dublin,  and  stayed  and 
made  a  noise  and  disturbance  therein  for  a  long  time, 
to  wit,  six  honrs  then  next  following,  to  plaiu tiffs 
damage  of  £20.  And  also  that  defendant  converted 
to  his  own  use  and  wrongfully  deprived  plaintiff  of 
the  nse  and  possession  of  plaintiff's  goods  and  chat- 
tels, that  is  to  say,  two  beds,  one  dresser,  one  table, 
one  press,  a  large  quantity  of  timber,  a  large  quantity 
of  old  iron,  one  wheelbarrow,  a  heap  of  manure,  and 
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a  Urge  quantity  of  bricks,  of  the  value  of  £20.  And 
also  that  defendant  detained  from  plaintiff  goods  and 
chattels  of  a  like  quantity,  quality,  and  value  as  in  the 
preceding  count  mentioned ;  and  plaintiff  claims  a  re- 
tarn  of  said  goods  and  chattels  or  their  value,  £20, 
and  £10  for  their  detention;  and  plaintiff  prays 
judgment  against  said  defendant  to  recover  the  sum 
of  £50  and  her  costst  of  suit.  The  defendant  traversed 
all  the  counts  of  the  summons  and  plaint,  and  further 
pleaded  "  that  the  alleged  causes  of  action  in  the  said 
three  counts  mentioned  were  one  and  the  same  trans- 
action ;  and  the  goods  and  chattels  in  the*  sai&  2nd 
count  mentioned  were  the  goods  and  chattels  in  the 
•aid  3rd  count  mentioned  and  not  other  and  different 
goods  and  chattels;  and  that  before  and  at  the  time 
of  the  committing  of  the  said  alleged  grievances, 
or  any  of  them,  and  during  all  the  time  for  which  the 
rent  hereinafter  mentioned  to  be  distrained  for,  ac- 
crued due  and  thence  until  the  time  of  the  committing 
of  the  said  alleged  grievances,  plaintiff  held  the  dwell- 
ing house  in  the  said  first  count  mentioned  as  tenant 
'thereof  to  defendant  under  a  demise  thereof  at  the 
weekly  rent  of  2s.  3d.  thereby  reserved  and  payable 
weekly;  and  £6  Is.  6d.  of  the  said  rent  for  fifty  four 
weeks  of  the  said  tenancy  was  then  due  and  in  arrear 
.from  plaintiff  to  defendant,  therefore  dofendant,  whilst 
the  said  arrears  of  rent  remained  so  due  as  aforesaid, 
entered  into  the  said  dwelling-house  through  the 
outer  door  thereof,  the  said  outer  door  being  then 
open,  and  stayed  in  the  said  honse  for  a  reasonable 
time  in  that  behalf  and  no  longer,  making  no  unne- 
cessary noise  or  disturbance  in  order  to  take  and 
seize;  and  there  then  took  and  seised  the  said  goods 
and,  chattels  in  the  said  2nd  and  3rd  counts  respec- 
tively mentioned,  there  being  then  found  as  a  distress 
for  the  said  arrears  of  rent  according  to  the  fcrm  of 
the  statute  in  such  case  made  and  provided,  which 
are  the  alleged  grievances;  and  therefore,  &c." 

M'Kenna,  for  plaintiff,  applied  to  set  aside  the  above 
plea  on  the  grounds  that  it  was  embarrassing  and  cal- 
culated to  prejudice  and  delay  the  fair  trial  of  the  action, 
inasmuch  as  it  was  uncertain  whether  the  distress 
therein  mentioned  was  duly  made;  or  nnder  what 
statute  said  defendant  seeks  to  justify  said  distress  or 
whether  the  requirements  of  the  9  And  10  Vic.  c.  3 
were  observed.  This  allegation,  "  In  making  the  dis- 
tress the  defendant  duly  followed  the  provisions  of  9 
6  10  Vic.  c.  3,"  ought  to  be  in  the  plea. — Spratt  v. 
Murphy  (6  Ir.  0.  L.  R.  489);  Ooggins  v.  Trench 
(10  Ir.  0.  L.  R.  472). 

Curtis  contra  for  defendant,  in  support  of  the  plea. 
— 1.  It  is  not  necessary  to  refer  to  the  statute.  2. 
It  it  is  we  have  done  so.  3.  It  is  matter  of  evidence 
and  ought  not  to  be  pleaded. 

Per  CuRiuf. — Let  the  plea  be  amended  by  adding 
the  words,  *  in  making  the  distress  defendant  duly 
complied  with  the  provisions  of  9  &  10  Vic  c.  3." 
There  will  be  no  costs. 


Court  of  $roftatr+ 

Reported  bj  W.  B,  Milter,  Egt,LL.D»  BarrfaterrtLw. 

Byrne  and  another  v.   Reddt — Nov.  17. 

Setting  aside  caveat — No  plea — Costs. 

In  eases  in  which  the  defendant  has  duly  appeared  to 
the  warning,  but  omits  to  plead  to  the  declaration, 
the  party  propounding  the  will  is  entitled,  on  mo- 
tion, to  set  aside  the  caveat  and  appearance  and 
get  probate  in  common  form,  and  will  get  the  costs 
of  the  motion  but  not  of  the  cause. 

E.  Gibson,  for  the  plaintiff,  applied  to  set  aside  the  ca- 
veat and  appearance  entered  on  behalf  of  the  defendant, 
and  for  letters  of  administration  to  the  goods  of  Denis 
Doyle  deceased,  and  for  the  costs  of  the  motion.  De- 
nis Doyle  died  in  the  year  1861,  having  made  his 
will  previously,  by  which  he  named  Maria  Doyle  sole 
executrix.  She  died  afterwards  without  having 
proved  his  will,  and  by  her  will  she  named  the  plain- 
tiff her  executors.  A  caveat  had  been  entered  by  the 
defendants  in  the  Goods  of  Denis  Doyle,  and  the  ap- 
pearance to  the  warning  was  duly  entered  on  the  1 1th 
October,  1866.  On  the  30th  October  following  the 
declaration  was  filed  by  the  plaintiffs  propounding  the 
will  of  Denis  Doyle,  but  no  plea  had  been  since  filed 
by  the  defendant. 

No  one  appeared  for  the  defendant 

Keatinge,  J. — You  are  entitled,  if  you  choose,  to 
go  on  and  take  a  decree  to  establish  in  solemn  form 
of  law  the  will  that  you  have  propounded.  Bat,  if 
you  desire  it,  I  will  now  make  an  order  on  your  mo- 
tion to  dismiss  the  caveat  and  appearances  entered  by 
the  defendant  and  will  give  you  leave  to  apply  for  and 
obtain  in  the  Registry  letters  of  administration  of  the 
goods  of  the  deceased,  with  his  will  annexed ;  and  I 
will  give  you  also  the  costs  of  the  motion,  which  is 
ail  that  you  ask  for  by  your  notice;  the  costs  of  the 
cause  I  cannot  give  nnless  you  take  a  decree. 

Counsel  haying  elected  to  take  the  order  as  sug- 
gested, 

Order  made  accordingly. 


Catherine  Murphy,  plaintiff  ;    Eleanor   Hates, 

DEFENDANT. — AoV.  17. 

Presumption  of  death — Survivorship — Grant  under 
7$th  section  of  Probate  Act— Security. 

Where  a  son  who  was  entitled  under  a  settlement, 
made  when  he  was  in  this  country,  to  apart  of  a 
trust  /find,  afterwards  went  to  America,  and  had 
not  been  heard  of  for  sixteen  year*)  save  that  it  teas 
sworn,  on  information  and  belief,  that  he  had  been 
killed  in  Savannah  in  1851 ;  and  his  father,  who 
was  a  clerk  in  an  American  house  in  Cork,  by  his 
will,  in  1859,  treated  him  as  dead,  and  disposed 
by  his  will  of  such  trust  fund  in  favor  of  the  plain- 
tiff, who  was  his  second  wife,  and  whom  he  named 
his,  executrix.     On  proof  of  advertisements  duly 
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itsued  in  America,  and  of  no  answer,  the  Court 
gave  to  the  ptaintif,  as  legatee  in  her  husband's 
fbitf,  administration  of  the  goods  of  the  son,  but  re- 
quired justifying  security. 

Dr.  Ball,  Q.C.  {Dr.  Miller  with  him),  mored  that 
the  caveat  entered  by  the  defendant  be  Bet  aside,  and 
that  the  plaintiff  might  be  allowed  to  apply  for  and 
obtain  a  grant  of  administration  to  the  goods  of  Da- 
vid Marphy  junior,  as  of  an  intestate,  and  to  swear, 
not  positively  but  the  best  of  her  belief,  to  the  time 
of  his  death.  The  caveat  was  lodged  by  the  defen- 
dant as  a  sister  and  (if  he  were  dead)  a  next  of  kin 
of  the  supposed  deceased,  on  the  11  to  May,  1865. 
The  appearance  followed  on  the  21st  June.  On  the 
12th  May,  1865,  an  affidavit  was  made  and  filed  by 
the  plaintiff  detailing  the  circumstances  respecting 
the  said  supposed  deceased ;  and  it  stnted  that  on  the 
2nd  March,  1819,  a  policy  of  insurance  bad  been 
effected  by  David  Murphy  senior,  the  father  of  the 
said  supposed  deceased,  on  his  own  life  for  £500,  and 
that  on  the  5th  September,  1846,  on  the  maniage  of 
the  defendant,  a  daughter  of  the  said  David  Murphy 
senior,  that  policy  was  with  other  property  put  into 
settlement;  and  as  to  the  policy,  the  snm  of  £300, 
part  of  the  produce  thereof,  was  settled  for  the  bene- 
fit of  the  defendant  and  her  issue;  and  the  residue  of 
such  produce  was  settled  in  trust  for  David  Murphy 
jnn.  and  his  personal  representatives.  In  1 848  David 
Murphy  the  yonnger  left  this  country  and  went  to 
America;  and  it  was  sworn  by  a  man  named  Thomas 
Burrows,  a  ship  carpenter,  who  was  acquainted  with 
said  David  Murphy  junior,  that  in  New  York,  in  185 1, 
he  heard  from  several  persons  of  the  death  of  the  said 
David  Murphy  junior  in  a  street  row  in  Savannah,  in 
Georgia,  in  the  United  States.  This  information 
Borrows  communicated  to  the  lather  of  the  supposed 
deceased,  who  held  the  position  of  American  consul, 
and  was  conducting  clerk  in  a  mercantile  house  in 
Cork  connected  with  America.  He  mentioned  it  to 
several  members  of  his  family,  who  also  made  affida- 
vits of  their  belief  in  his  (the  son's)  death.  David 
Murphy  the  elder  by  his  will,  dated  the  26th  Septem- 
ber, 1859,  mentioned  the  fact  of  his  two  daughters, 
the  defendant  and  another,  being  then  his  only  sur- 
viving children ;  and  he  disposed  of  the  balance  of  the 
produce  of  the  policy  after  deducting  the  £300  set- 
tled on  the  defendant,  to  the  plaintiff  for  her  absolute 
use,  and  appointed  her  sole  executrix.  Advertise- 
ments had  in  March,  1866,  been  inserted  in  several 
papers  in  New  York  and  Savannah  for  information  of 
David  Murphy  junior  (giving  a  full  description  of  him 
and  of  the  inteuded  application  to  this  Court),  bnt  no 
answers  bad  been  given  to  them. 

J.  B.  Murphy,  for  the  defendant,  said  that  she 
believed  that  her  brother  was  alive  and  had  been  a 
lieutenant  in  the  Confederate  army,  but  the  applica- 
tion made  for  information  was  not  answered. 

Dr.  Milter,  in  reply,  referred  to  the  case  In  the 
Goods  of  Smith  (2  S.  &  Tr.  508)  as  a  similar  case  of 
survivorship,  and  was  not  so  stroug  as  thi*.  Besides 
the  son  here  was  aware  of  his  rights  under  the  settle- 
ment, as  he  did  not  leave  this  country  for  several  years 
After  its  execution* 

Keatinqe,  J. — That  case  is  quite  in  point,  and  I 
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will  make  a  similar  order;  but  as  security  is  required^ 
in  such  cases  the  form  of  my  order  will  be  to  give 
you,  under  the  78th  section  of  Probate  Act,  a  grant 
of  administration,  with  the  will  annexed,  as  legatee, 
and  net  as  executrix,  giving  justifying  security. 

Order  accordingly. 


O'Reardon  v.  thk  Attorney- General. 

Costs— Motion  for  leave  to  bring  ejectment. 

Where  the  landlord,  on  a  motion  for  leave  to  bring 
an  ejectment,  agrees  to  accept  less  rent  than  is  due  to 
him,  he  is  entitled  to  the  costs  of  the  motion. 

Exham,  Q.G,  moved  that  the  receiver  appointed  by 
this  Court  over  the  real  estates  of  the  deceased  should 
be  ordered  to  pay  to  his  client,  the  head  landlord  of  a 
part  of  the  premises,  one  and  a  half  year's  rent  now 
due,  or  be  at  liberty  to  proceed  at  law  for  recovery  of 
same. 

The  solicitor  for  the  receiver  (Mr.  Bennett)  attend- 
ing and  undertaking  to  pay  out  of  the  rents  in  the  re- 
ceiver's bands  of  other  premises  one  year's  rent,  in 
order  to  avoid  the  costs  of  an  ejectment,  which  coun- 
sel for  the  landlord  agreed  to  accept,  the  only  question 
was  as  to  the  costs  of  the  motion. 

Exham,  Q.C. — In  Chancery  the  rnle  now  is — that 
the  landlord  in  getting  leave  to  bring  an  ejectment,  if 
the  order  is  made,  b  not  allowed  the  costs  of  the  ap- 
plication ;  but  if  on  the  motion  he  waives  part  of  his 
rights  by  accepting  part  of  the  rent  due^  he  gets  hi§ 
costs  of  the  motion. — Harris  v.  Shea  (8  Ir.  £.  B 
571). 

R.  Persse  appeared  for  the  Attorney-general. 

Keatinge,  J — I  will,  on  the  authority  of  the  cas 
allow  you  £4  for  the  costs  of  the  motion. 


MulvAny  v.  Mclvany. — Nov.  22. 

Practice — Joint  grant  of  administration. 

A  joint  grant  of  letters  of  administration,  with  the 
ivUl  annexed  of  the  deceased;  was  given  to  two  resi- 
duary legatees,  who  each  applied  for  it,  but  justi- 
fying security  was  required. 

Dr.  Ball,  Q.C,  for  the  plaintiff,  Christopher  Mol- 
vany,  applied  for  letters  of  administration,  with  the 
will  annexed,  of  Patrick  Mulvany,  dated  13th  Sep- 
tember, 1862,  to  be  given  to  the  plain  tint  The  de- 
ceased was  possessed  of  certain  lands  of  Moyvally, 
County  Kildare,  besides  stock,  furniture,  and  other 
effects;  and  he  gave  to  his  sons,  James,  Chris- 
topher, John,  and  Andrew,  £300  each;  and  to 
his  son  Patrick  £200  if  he  returned  to  this  country, 
otherwise  said  legacy  to  lapse ;  and  subject  to  other 
legacies,  he  nominated  his  sons  Christopher  and  An 
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drew  his  joint  residuary  legatees,  and  appointed  Tho- 
mas Brangan  and  Patrick  O'Brien  his  executors. 
There  was  a  codicil  to  that  will,  dated  the  6th  July, 
1864,  bnt  it  did  not  alter  the  residuary  or  executo- 
rial clauses.  The  affidavit  of  the  plaintiff  stated  that 
the  executors  had  renounced,  and  the  assets  of  the 
deceased  amounted  to  £2384;  and  he  relied  on  the 
consent  of  several  of  the  legatees  in  the  will. 

Dr.  Toumsend,  Q.O.,  for  the  defendant,  relied  on 
his  claim  to  administration,  it  appearing  from  his  affi- 
davit that  he  had  managed  the  property  for  the  de- 
ceased for  sixteen  years  np  to  his  death.  Each  resi- 
duary legatee  has  an  equal  right  to  administrate, 
and  would  as  of  course  get  administration  in  the  office 
on  notice  (Miller's  Pr.  Pr.  371);  but  here  each  of  the 
residuary  legatees  asks  for  the  grant. 

Keatinoe,  J. — This  is  a  case  in  which  I  think  a 
joint  grant  should  be  given  to  the  plaintiffs  and  defen- 
dants, and  security  must  be  given. 

Order  accordingly* 


fcatrtreti  Estates  Court 

Reported  bj  Oliver  J.  Burke,  Esq.,  Barrl»ter-*M.aTr. 

[Before  Judge  Lonofield.] 

Nov.  14,  1866. 

In  re  estate  of  Thomas  Hutchins,  owner;  Richard 
J.  T.  Orpen,  petitioner. 

Costs— PracHos — Petition  by  puisne  incumbrancer  ■■■ 
Fund  insufficient  to  reach  his  demand. 

A  puisne  incumbrancer  who  presents  a  petition  for 
a  sale  with  a  reasonable  expectation  of  being  paid 
will  be  entitled  to  his  costs,  even  though  the  pro* 
ceeds  of  sale  fail  to  reach  his  demand;  but  the 
rule  will  not  be  applied  if  owing  to  negligence  or 
delay  in  proceeding  to  a  sale,  prior  incumbrancers 
have  sustained  damage. 

In  this  case  an  objection  was  filed  by  the  petitioner 
to  the  final  schedule  in  this  matter  under  the  follow- 
ing circumstances:— John  Payne  obtained  a  judgment 
for  £507  17s.  2d.  against  the  owner,  which  being  duly 
registered  as  a  mortgage  constituted  a  first  charge  on 
said  lands.  Subsequently  the  petitioneapbtained  a  se- 
cond charge  on  said  lands.  The  petition  for  a  sale  was 
presented  by  the  puisne  incumbrancer  on  the  10th  of 
May,  1864,  and  in  the  following  March  the  lands 
were  put  np  for  sale,  but  the  sale  was  adjourned  for 
want  of  an  adequate  offer.  The  petitioner  having  al- 
lowed much  time  to  elapse  without  proceeding  to  a 
sale,  the  carriage  of  the  proceedings  was  transferred 
to  Mr.  John  Orpin,  solicitor  for  Payne,  on  the  31st 
of  May  last,  who  sold  the  property  on  the  6th  of 
July  for  £710.  The  schedule  having  been  lodged, 
-the  examiner  placed  the  petitioner's  costs  in  the  same 


priority  with  his  demand,  and  the  petitioner  now 
filed  an  objection  claiming  to  be  entitled  to  his  costs 
(which  as  lodged  for  taxation  amounted  to  £97  6s, 
l£d.)  next  in  priority  in  the  Landed  Estates  Court, 
duty  and  succession  duty,  the  two  first  items  on  the 
schedule. 

R.  R.  Warren,  Q.C.,  for  the  petitioner,  opened  the 
objection. 

Verekertfor  the  solicitor  having  carriage  of  the 
proceedings,  opposed  the  objection,  and  cited  the  Acts, 
21  6  22  Vic.  c  72,  as.  77  &  78.  Kennedy's  Estate 
(7  Ir.  Jur.  n.  s.  34). 

Lonofield,  J. — In  coming  to  a  conclusion  in  cases 
of  this  kind  the  Court  must  be  influenced  very  much 
by  the  surrounding  circumstances;  and  here  I  must 
begin  by  observing  that  this  is  not  one  of  those  cases 
in  which  a  petition  has  been  recklessly  presented 
without  any  reasonable  probability  of  the  fond  rea- 
lised by  the  sale  reaching  the  petitioner's  demand. 
On  the  contrary,  while  the  total  principal  sum  dne  to 
the  prior  creditor  amounted  to  no  more  than  £507 
1 7s.  2d.,  the  sale  actually  produced  a  sum  of  £710; 
and  it  has  been  stated  that  this  was  in  point  of  fact 
less  than  the  real  value  of  the  estate.  Accordingly, 
there  was  a  reasonable  probability  (which  unfortu- 
nately has  not  been  realised)  that  the  first  incum- 
brancer would  be  paid  in  foil.  In  the  face  of  this 
fact  I  don't  think  I  ought  to  deal  too  rigidly  with  the 
petitioner,  more  especially  when  I  bear  in  mind  that 
the  greater  part  of  the  costs  and  expenses  he  claims 
are  costs  and  expenses  of  which  the  first  incumbran- 
cer has  had  the  full  benefit,  costs  and  expenses  which 
if  they  had  not  been  incurred  by  the  petition  must 
have  been  incurred  by  him.  So  far  then  as  the  ab- 
stract question  of  costs  is  concerned  I  should  have  no 
difficulty  in  deciding  this  case  upon  the  principle  I 
have  laid  down,  which  has  always  prevailed  in  this 
Court,  via.  to  give  the  costs  to  a  creditor  who  under* 
takes  bona  fide  proceedings  with  every  reasonable 
probability  that  his  demand  will  be  paid  out  of  the 
proceedings  of  the  sale.  But  there  is  another  point 
in  this  case  which  I  consider  of  some  importance.  It 
is  admitted  that  the  petitioner  delayed  the  sale  at  the 
instance  of  the  landlord,  who  was  at  that  time  in  the 
receipt  of  the  rents.  Now  the  petitioner  had  a  right 
to  be  good-natured  if  he  liked,  bnt  he  had  no  right  to 
be  good-natured  at  the  expense  of  the  prior  incum- 
brancer; and  as  it  is  plain  the  prior  incumbrancer 
will  not  be  paid  in  full,  and  that  he  has  lost  a  portion 
of  his  demand  through  the  unreasonable  delays  of  the 
question,  I  shall  make  an  order  giving  the  petitioner 
his  choice  to  take  either  his  costs  out  of  pocket  or  his 
full  costs,  deducting  from  them  the  value  of  one  half 
year's  net  rent,  which  I  compute  to  be  the  amount 
lost  by  his  delays. 

[Acting  on  this  order  the  costs  wore  reduced  by 
consent,  and  with  the  approbation  of  the  Court,  from 
£97  6s.  l£d.  to  £60.] 


Solicitor  for  petitioner — Orpin,  Sweeny,  &  C 
Solicitor  having  carriage  of  tale— John  Orpi 
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Court  of  Cfmncerj). 

Itoportad  by  OliTar  J.  Bark*,  Eiq.  B*rrUt«r-at-L*w. 

%     [Before  Blackburn  0.] 

Carroll  v.  Barrt. — Nov.  26. 

Will — Construction  of— Children— Class. 

Testator  by  his  will  mads  shortly  previous  to  his  death, 
in  1838,  gave  and  devised  his  messuages,  farms, 
tenements,  4>c,  situate  in  the  county  oj  Cork,  to 
trustees,  for  500  years,  upon  trust  amongst  others 
"to  levy  and  raise  a  sum  of  £11,000  for  the 
portions  of  any  younger  children  I  may  have  by 

my  wife to  be  paid  to  such  younger  children, 

in  equal  shares,  and  to  become  payable  when  and 
as  soon  as  each  and  every  of  my  younger  sons  shall 
severally  and  respectively  attain  his  age  of  21  years, 
and  unto  each  and  every  of  my  daughters  when  and 
as  soon  as  each  and  every  of  such  daughters  shall 
severally  and  respectively  attain  the  said  age  of  21 

years  Or  marriage said  portions    hereby 

given  to  my  younger  children  shall  not  be  considered 
as  vested  in  any  such  younger  child,  if  a  son,  until 
he  shall  attain  21,  or,  if  a  daughter,  until  she  shall 

attain  said  age  or  marry although  such 

portions  shall  bear  interest."  Testator  having  then 
added  a  maintenance  and  advancement  clause  thus 
proceeded,  "  Ij  any  of  my  said  younger  sons  shall 
become  an  eldest  son  and  take  a  life  estate  in  the 
lands  and  premises  hereby  devised,  before  he  shall 
be  entitled  to  take  his  proportion  of  said  £  1 1,000, 
then  such  younger  son  taking  a  life  estate  in  said 
lands  shall  not  take  any  part  of  said  £1 1,000,  but 
that  the  same  shall  be  divided  amongst  his  brothers 
and  sisters  in  equal  shares."  Testator  having  then 
devised  his  said  lands,  &c,  to  J.  B.,  his  eldest  son, 
for  life,  with  remainder  to  J.  BSs  first  and  other 
sons  in  tail  male,  closed  his  will.  Testator  left  15 
children,  him  surviving,  of  whom  two  daughters 
died  unmarried  and  under  21  years  of  age.  Pe- 
titioner, one  oj  Vie  surviving  younger  children,  now 
claimed  to  be  entitled  to  a  distributive  share  of  the 
portions  of  his  said  two  deceased  sisters  in  said 
£11,000.  Held,  that  said  portions  sank  in  the 
inheritance  and  did  not  become  divisible  amongst 
the  surviving  sitters. 

This  was  a  cause  petition  presented  by  John  Carroll 
mod  Charlotte,  his  wife,  the  petitioners,  against  James 
Barry  and  Lacy  £.  M.  Hodder,  the  respondents. 
The  question  for  the  consideration  of  the  Court  was 
one  entirely  npon  the  construction  of  the  will  of  Henry 
Green  Barry,  deceased.  The  facts  of  the  case,  as 
disclosed  on  the  face  of  the  cause  petition,  are  these — 
Henry  Green  Barry,  late  of  Ballyclough,  in  the 
County  of  Cork,  who  was  the  father  of  the  petitioner, 
Charlotte  Barry,  died  on  the  18th  May,  1838,  hav- 
ing previously  thereto  made  his  last  will,  dated  the 
1 7th  Jan.  1837,  which  contained  the  provisions  fol- 
Jollowing — "  I  give  and  devise  my  messuages,  farms, 
lands,  tenements  and  hereditaments,  situate  in  the 
County  of  Cork,  unto  William  Stewart  and  William 
H.  Moore  Hodder,  their  executors,  administrators  and 
assigns,  for  the  term  of  500  years  from  the  day  of 
any  decease,  npon  the  trusts,  and  for  the  intents  and 


purposes,  and  subject  to  the  proviso  herein  after  de- 
clared, expressed  and  contained,  of  and  concerning 
the  same;  and  as  to  the  said  term  of  500  years  here- 
in-before  limited  to  the  said  William  H.  Moore  Hod- 
der and  William  Stewart,  their  executors,  administra- 
tors, and  assigns,  of  and  in  the  said  hereditaments 
and  premises  herein  before  mentioned,  my  will  is, 
and  I  do  hereby  declare,  that  the  said  hereditaments 
and  premises  are  so  limited  to  them  upon  and  for  the 
trusts  and  pnrposes  herein-after  expressed  of  and  con- 
cerning the  same,  that  is  to  say,  upon  the  trust  that 
if  the  personal  estate  of  which  I  may  die  possessed 
(exclusive  of  my  plate,  books,  household  furniture, 
stock  of  cattle,  and  soforth,  herein-after  specifically 
bequeathed  to  my  sons,  James  and  Redmond,  and  to 
my  wife,  Phmbe,  respectively)  shall  prove  insufficient 
for  the  payment  of  my  just  debts,  funeral  expenses, 
and  the  legacies  given  by  this  my  will,  or  which  shall 
and  may  hereafter  be  given  by  any  codicil  or  any 
codicils  thereto,  then  and  in  such  case  that  the  said 
trustees,  (naming  them)  do  and  shall,  by,  with,  and 
out  of  the  rents,  issues,  and  profits  of  the  said  heredi- 
taments and  premises  comprised  in  the  said  term  of 
500  years,  or  by  mortgage  or  sale  of  all  or  any  of  the 
said  premises  for  all  or  any  part  of  the  said  term,  or  by 
all  or  any  of  the  ways  and  means  aforesaid,  or  such 
other  ways  and  means  as  to  the  said  trustees  (naming 
them),  sIiaII  seem  fit,  do  and  shall  by,  with,  and  out  of 
the  rents,  issues,  and  profits  of  the  said  hereditaments 
and  premises  comprised  in  the  said  term  of  500  years,  or 
by  mortgage  or  sale  of  all  or  any  of  the  said  lands 
and  premises  for  all  or  any  part  of  the  said  term, 
or  by  all  or  any  of  the  ways  aforesaid,  or  such 
other  ways  and  means  as  to  the  said  trustees,  shall 
seem  expedient,  levy  and  raise  a  sum  of  £1 1,000  for 
the  portions  of  any  younger  child  or  children  I  may 
have  by  my  wife,  Phoebe,  living  at  my  decease  (or 
born  in  due  time  afterwards,  excluding,  however,  my 
eldest  daughter,  Letitia,  the  wife  of  the  Rev.  Robert 
Bury,  whom  I  have  heretofore  provided  for  upon 
her  marriage  with  him),  to  be  paid  to  such  youuger 
children  in  equal  shares,  and  to  become  payable  when 
and  as  soon  as  each  and  every  of  my  younger  sons 
shall  severally  and  respectively  attain  his  age  of  21 
years,  and  unto  each  and  every  of  my  said  daughters 
when  and  as  soon  as  each  and  every  such  daughter 
shall  severally  and  respectively  attain  the  said  age  of 
21  years  or  marry,  provided  such  marriage  shall  be 
with  the  consent  of  the  gnardian  or  guardians  for 
the  time  being.  Provided  always,  and  I  do  hereby 
declare  that  the  said  portions  hereby  given  to  my  said 
younger  children  by  this  my  will,  in  manner  aforesaid, 
shall  not  be  considered  as  vested  in  any  such  younger 
child,  if  a  son,  until  he  shall  attain  his  age  of  21 
years,  or  if  a  daughter,  until  she  shall  attain  the  said 
age  or  marry,  with  such  consent  as  aforesaid,  which 
shall  first  happen,  although  such  portions  shall  bear 
interest  according  to  the  legal  rate  of  interest  in  Ire- 
land from  the  time  of  my  death."  The  said  will  con* 
tained  a  maintenance  and  advancement  clause  in  the 
words  following — "  I  do  hereby  declare  and  direct 
that  in  the  meantime  it  shall  and  may  be  lawful  to- 
and  for  the  said  *  trustees  "  to  pay  and  apply  such 
interest  or  so  much  thereof  as  may  be  necessary  in 
each  year  during  the  minority  of  such  younger  child 
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or  children  for  the  purposes  of  his  or  her  maintenance 
and  education,  as  the  guardian  or  guardians  of  such 
younger  child  for  the  time  being  shall  think  expedient, 
and  further,  that  it  shall  and  ma/  be  lawful  to  and  for. 
the  said ''  trustees  "  during  the  minority  of  such 
younger  son,  with  the  consent  of  the  guardian  or, 
guardians  of  such  younger  son  for  the  time  beiug, 
testified  by  some  writing  under  his  or  their  hands,  to 
raise  or  apply,  by  any  of  the  means  before  mentioned 
with  respect  to  the  said  term  of  500  years,  any  sum 
not  exceeding  the  snm  of  £660  in  and  towards  the 
placing  of  such  younger  son  in  any  profession,  or  for 
the  purchase  of  a  commission  in  the  army,  or  other- 
wise for  his  benefit  and  advancement  in  the  world,  in 
auch  manner  aa  his  guardian  or  guardians  for  the 
time  being  ahall  think  proper,  and  my  will  is,  that 
such  snm  or  sums  of  money  which  may  be  so  raised 
and  applied  as  last  hereinbefore  meutioned,  shall  be 
taken  as  part  of,  and  deducted  from  the  portion  of  the 
said  snm  of  £11,000,  whereto  such  yonnger  son 
would  be  entitled  to  by  virtue  of  this  my  will,  after 
attaining  his  said  age  of  21  years."  The  said 
will  contained  a  further  proviso  in  the  words  following: 
"And  my  will  further  is,  that  if  any  of  my  said 
younger  sons  shall  become  an  eldest  son,  and  take  a 
life  estate  in  the  lands '  and  premises  hereby  devised 
and  settled,  before  he  shall  be  entitled  to  take  bis  pro- 
portion of  the  said  sum  of  £11,000  under  this  my 
will,  that  then  and  in  such  case  such  younger  son 
taking  a  life  estate  in  said  settled  lands,  shall  not  take 
any  part  of  the  said  sum  of  £1 1,000,  but  that  the 
same  shall  be  equally  divided  amongst  his  other  bro 
there  and  sisters  in  equal  shares,  excluding  my  daugh- 
ter, Letitia  Bury,  as  aforesaid.'9  Subject  as  aforesaid, 
the  testator  devised  said  lands  to  the  Right  Hon. 
Hayes  Viscount  Doneraile  and  William  Coeke  Collis, 
and  their  heirs  for  ever,  to  the  use  of  the  respondent, 
James  Barry,  his  eldest  son,  for  life,  with  remainder 
to  his  first  and  ether  sons  in  tail  male,  with  remain- 
ders over.  Said  James  Barry  was  tenant  for  life  of  the 
first  estate  of  inheritance,  the  remainder  being  also 
vested  in  him.  The  testator  left  him  surviving  an 
eldest  son,  James  Barry,  the  present  respondent,  and 
fourteen  younger  children,  via.,  Letitia  Elizabeth, 
Henry,  Elizabeth  Phoabe,  Redmond,  Caroline,  Hen- 
rietta, St.  Leger,  Catherine,  John,  Richard,  Phoebe 
Maria,  Charlotte  (petitioner),  Louisa  Octavia,  and 
William,  of  whom  Letitia  was  excluded  from  any  par- 
ticipation in  the  sum  of  £11,000  so  provided.  Said 
Phoabe  Maria,  one  of  the  younger  children,  died  in 
1 842  under  age,  and  unmarried,  and  Louisa  Octavia, 
one  other  of  the  said  younger  children,  died  un- 
der age  and  unmarried  in  the  year  1845.  Petitioner, 
Charlotte,  attained  her  fnll  age  in  1844.  John  Barry, 
one  other  of  the  younger  children  died  in  1847,  hav- 
ing attained  his  full  age  of  21,  and  having  made  a 
will  dated  26th  June,  1844.  Henry  Barry,  one  other 
of  the  children,  died  23rd  December,  1853,  having 
attained  the  age  of  21  years,  and  having  duly  exe 
cuted  his  will  dated  11th  December,  1888,  whereby 
lie  willed  and  devised  "  the  residue  of  the  money  left 
me  by  my  father,  and  at  present  in  the  hands  of  the 
above-named  James  Barry,  as  well  as  any  money,  or 
other  personal  or  real  property,  that  may  since  by  any 
•chance  have  been  left  met  or  that  may  be  left  me 


hereafter,  over  which  I  have  any  control,  be  equally 
divided  between  my  brothers  and  sisters,"  naming 
seven  of  them.  Petitioner,  Charlotte,  in  the  month 
of  May,  1865,  intermarried  with  John  Carroll,  upon 
and  previous  to  which  marriage  a  settlement  was  ex- 
ecuted, whereupon  petitioner's  (Charlotte's)  £1,000^ 
her  portion  of  the  charge  of  £1 1 ,000,  was  put  in  settle* 
ment,  and  also  the  sum  of  £142  17s.  4<L,  being  peti- 
tioner's (Charlotte's)  one-seventh  of  her  brother 
Henry's  £1,000,  was  vested  in  the  trustees  of  her 
settlement  upon  the  trusts  thereof.  Petitioner,  John 
Carroll,  in  right  of  his  wife,  Charlotte,  also  insisted  to 
be  entitled  to  the  following  shares  of  the  £  1 1,000  under 
the  will  of  testator : — to  the  principal  sum  of  £222  4a. 
4d.  being  the  proportion  of  said  sum  of  £1 1,000  to 
which,  by  reason  of  the  deaths  of  Phoebe  and  Louis* 
nnder  age  and  unmarried,  petitioner  became  directly 
entitled  to  in  addition  to  said  sum  of  £1,000.  Peti- 
tioner further  claimed  under  the  said  will  of  Henry 
Barry,  and  the  bequest  therein  contained,  to  be  enti- 
tled to  a  distributive  share  of  Phoebe's  and  Louisa's 
portion  of  said  £11,000,  to  which  Henry  was  entitled 
as  one  of  their  next  of  kin.  Said  sums  so  claimed  by 
petitioners,  amounted  to  £31  14s.  lid.,  or  one- 
seventh  of  the  cum  of  £222  4s.  4d.,  said  Henry's  ac- 
crued shares,  for  said  two  sisters,  Phoebe  and  Louisa. 
John  Barry,  one  other  of  testator's  sons,  died 
in  1847,  unmarried  and  without  issue,  and  neither  of 
the  testator's  four  surviving  sons,  vis.,  James,  Red- 
mond, St.  Leger,  or  William  Wigram,  have  any  ipsne, 
so  that  James  Barry,  the  respondent,  represents  the 
first  estate  for  life  in  possession,  and  also  the  first  es- 
tate tail  in  remainder  in  the  said  lands.  The 
said  James  Barry,  as  tenant  for  life  of  the  lauds  and 
premises  so  charged  by  said  will  with  said  sum  of 
£1 1,000,  was  in  possession  and  receipt  of  the  rents  and 
profits.  The  respondent  insisted  that  upon  the  deaths  of 
Phoebe  and  Louisa  Barry  their  respective  portions  of 
the  sum  of  £11,000  sank  into  the  inheritance  of  the 
said  lands.  The  respondent,  Mary  Hodder,  was  the 
surviving  trustee. 

The  petition  prayed  that  upon  the  trne  con- 
struction of  the  will  of  said  Henry  Green  Barry,  peti- 
tioner, John  Carroll,  in  right  of  petitioner,  Charlotte 
Carroll,  otherwise  Barry,  was  entitled  to  the  sums  of 
£222  4s.  4d.  and  31  14s.  lid.,  portions  of  the  soot 
of  £11.000  in  the  will  of  Henry  Green  Barry  men- 
tioned, and  thereby  charged  upon  the  lands  and  pre- 
mises comprised  in  the  said  term  of  600  years,  in  the 
said  will,  limited  to  trustees,  for  the  purpose  of  secur- 
ing said  sum  of  £11,000  and  interest. 

PUkington,  Q.C.  (with  Dames),  were  heard  in  sup- 
port of  the  prayer  of  the  petition.  This  is  a  gift 
of  a  sum  of  £11,000  in  gross,  to  a  class,  and  not 
of  any  specific  sum  to  each  member  of  a  class.  It  U 
a  gift  to  a  class  of  persons,  who  may  be  in  exis- 
tence at  the  death  of  the  testator,  and  to  be  paid 
to  them  at  21;  and  that  class  that  are  so  to  take 
are  his  yonnger  children,  excluding  thereout  one 
that  has  been  provided  for;  and  testator  actually 
names  the  class,  for  he  bequeaths  the  £11,000 
"  to  be  paid  to  such  younger  children."  The  rule  is 
thns  laid  down  in  Hawkins  on  Wills,  75 — "  When 
there  is  a  bequest  of  an  aggregate  fund  to  children 
as  a  class,  and  the  share  of  each  child  is  made  pay- 
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able  on  attaining  a  given  age,  or  marriage,  the  period 
of  distribution  is  the  term  when  the  first  child  becomes 
entitled  to  receive  his  share,  and  children  coming  into 
existence  after  that  period  are  excluded. — Andrews  v. 
Partington  (3  B.  C.  C.  403);  Whitbread  v.  Lcrd  St. 
•John  (10  Ves.  152)."  And  as  a  corollary  to  this — 
those  coming  into  esse  before  are  to  be  included. 
Now,  therefore,  this  is  a  gift  of  £11,000  to  the  class 
that  ultimately  are  to  take,  and  it  is  not  a  gift  of 
aliquot  parts  of  £11,000,  or  of  one-eleventh  of  said 
XI  1,900  to  each  child  of  the  said  eleven  children;  if 
therefore  there  was  only  one  younger  child  that 
younger  child  would  take  the  entire  £  1 1 ,000  ;  and 
the  testator  puts  it  beyond  all  doubt,  for  he  says, 
"  I  wish  my  elder  son  to  take  my  estates;  but  I  in- 
tend they  shall  come  to  him  buithened  with  £11,000 
for  yonnger  children.19  He,  therefore,  now  holds 
those  lands  burthened  for  the  claims  of  younger 
children.  Again,  all  through  this  will  he  speaks  oC 
£11,000  as  "  such  sum,"  and  not  diminishing  by  the 
deaths  of  any  of  the  children  ;  and  should  the  eldest 
eon  die,  then  the  next  eldest  takes,  but  the  £11,000 
remains. — 1  Roper  on  Legacies,  650,  651.  As  to  the 
proposition  that  "  legacies  to  be  raised  ont  of  real 
estates  sink  for  the  benefit  of  the  estates,  unlest  all 
the  conditions  upon  which  the  legatees  are  to  take 
are  fulfilled,''  not  a  single  case  can  be  produced 
where  such  a  rule  is  applied  to  gifts  to  a  class. — 
rowleU  v.  Powlett  (1  Vera.  321);  Smith  v.  Smith 
(2  Vera.  92);  Duke  of  Chandon  v.  Talbot  (2  P. 
Wms.  602);  Harrison  v.  Naylor  (3  B.  C.  C.  108); 
Myrldn  v  PhiUipson  (3  Mylne  &  K.  257). 

The  Solicitor-General  (Chatterton),  with  Campion 
contra.-— On  the  death  of  the  testator  the  £11,000 
became  divisible  equally  among  the  younger  children ; 
but  the  portion  of  each  child  was  not  to  vest,  nor  was 
it  payable  until  21  years  of  age,  or  marriage  of  the 
daughters,  and  as  two  of  the  daughters  died  without 
being  married  their  respective  portions  merged  in  the 
inheritance,  and  did  not  become  divisible  among  the 
surviving  brothers  and  sisters.  No  doubt,  this  legacy 
vested  subject  to  be  divested  by  the  death  of  any  of 
the  children  under  the  age  of  21. — Davidson  v.  Dallas 
(14  Ves.  576);  Brown  v.  Nesbett  (1  Cox  13)  is  the 
leading  case  on  our  sid\ 

Tbk  Lord  Chancellor. — In  this  case  a  petition 
has  been  filed  by  John  Carroll  and  Charlotte  Carroll, 
his  wife,  for  the  purpose  of  being  paid  the  several 
sums  of  money  so  frequently  spoken  of  in  the  course 
of  the  cause,  and  mentioned  in  the  petition.  The  late 
Mr.  Henry  Green  Barry,  by  his  will,  made  in  the  year 
1837,  devised  his  estates  (subject  to  a  term  of  500 
years,  vested  in  trustees  of  the  term)  to  trustees,  upon 
trust  to  the  use  of  his  eldest  son,  James  Barry,  and 
bis  assigns,  for  the  term  of  his  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male.  1  hat  term 
of  500  years  the  testator  then  declared  in  this  his 
will,  was  so  limited  to  trustees  upon  trust  to  raise  a 
gum  of  £1 1,000,  forthe  portions  of  any  child  or  children 
be  might  leave  by  his  wife,  Phoebe  Barry,  living  at 
his  decease  (excluding,  however,  one  of  his  daughters, 
whom  he  had  provided  for  at  the  time  of  her  mar- 
riage) to  be  paid  to  such  younger  children,  in  equal 
shares,  and  to  become  payable  to  them  as  soon  as  they 
shall,  respectively  attain,  if  sons,  21  years  of  age,  and, 


if  daughters,  21  years  of  age  or  marriage.  The  tes- 
tator then  declares  that  the  portions  so  given  to  his 
younger  children  should  not  be  considered  as  vested 
in  any  of  such  younger  children,  if  a  son,  until  be 
should  attain  21  years  of' age,  if  a  daughter,  until  ' 
she  should  attain  that  age  or  marry,  although  such 
portions  should  bear  interest  thereon.  Testator  left, 
at  his  death,  thirteen  younger  children  (exclusive  of  his 
daughter  he  had  provided  for).  After  Mr.  Barry's 
death  two  of  his  daughters,  Phoebe  and  Louisa,  died 
under  the  age  of  21,  and  unmarried,  and  the  ques- 
tion we  have  now  to  consider  is,  what  became  of  the 
shares  of  those  two  young  ladies.  Did  they  go  among 
the  surviving  brothers  and  sisters,  or  did  they  then 
merge  in  the  inheritance?  There  was  a  clause  that  if 
any  of  the  younger  sons  should  become  an  eldest,  he 
should  be  entitled  to  take  his  proportion  of  said  sum  of 
£1 1,000;  but  that  the  same  should  be  equally  divided 
among  bis  other  brothers  and  sisters.  [His  lordship 
here  recapitulated  the  facts,  as  stated  in  the  petit  ion. 3 
I  am  clearly  of  opinion,  then,  that  the  shares  of  the 
two  daughters  that  died  under  age  and  unmarried,  that 
their  respective  portions  sunk  in  the  inheritance, 
and  did  not  become  divisible  amongst  the  surviving 
sisters.  I  shall,  therefore,  dismiss  the  petition,  but 
without  costs,  inasmuch  as  this  was  a  very  fair  case 
to  have  brought  before  the  Court,  the  embarrassment 
being  caused  by  the  testator  himself. 


Court  of  Queen's  JSritrf)* 

Reported  by  William  Woodlook,  Esq.  Barrister-at-Law. 

M'Geagh  v.  The  Rbv.  James  Gerahtt. — Nov.  5, 13„ 

Arrest — Protection —  Visitation — Clergyman. 

A   clergyman  of  the  Established  Church  attending* 
under  a  summons^  an  episcopal  visitation,  is  pro- 
tected from  arrest. 
This  was  a  motion  to  discharge  the  defendant  from 
custody.     It  appeared  that  the  defendant,  a  beneficed 
clergyman  of  the   Established  Church,  was,  on  or 
about  the  7th  September,  1866,  summoned  by  the 
Archbishop  of  Armagh,  to  attend  at  the  visitation  at 
Armagh  on  the  26th  September.      He,  accordingly, 
did  attend  before  the  Primate  aud  the  Vicar-general;, 
and  while  returning  from  the  visitation  to  his  hotel  on 
the  same  day  to  take  conveyance  to  his  own  glebe- 
house,  and  in  the  direct  route  to  said  hotel,  and  carry- 
ing his  clerical  gown,  he  was  arrested  by  a  bailiff  of 
the  high  sheriff  of  the  County  of  Armagh,  at  the  suit  of 
the  plaintiff,  and  had  since  remained  in  Armagh  gaol 
on  foot  of  this  execution  and  other  detainers. 

Harrison,  Q.C.,  and  Purcell,  Q.C.  (with  them, 
Kaye\  appeared  for  the  defendant,  and  argued  that  a 
clergyman  of  the  Established  Church,  while  going  to, 
attending  at,  and  returning  from  a  visitation,  was  pri- 
vileged from  arrest. 

/.  P.  Hamilton  and  Shegog  contra,  denied  the 
existence  of  the  privilege. 

The  line  of  the  arguments  and  the  anthorities  cited 
appear  sufficiently  from  the  judgment. 

Cur.  adv.  vtdt. 
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November  13.  Whiteside,  C.  J. — Said  that  the 
question  was  whether,  under  the  circumstances,  the 
defendant  was  entitled  to  his  discharge.  The  sum* 
mons,  under  which  he  had  attended  the  visitatibn, 
was  according  to  the  form  contained  in  the  Schedule 
to  the  Rule's  and  Orders  framed  under  the  provisions 
of  sec.  7  of  statute  27  &  28  Vic.  c.  54.  The  sche- 
dule of  forms  relating  to  visitations  came  within  the 
112th  to  the  1 14th.  Part  10,  sec.  66  of  the  statute 
was  also  to  be  observed.  The  next  inquiry  was,  what 
was  a  visitation?  In  AylinVs  Parergon  the  word 
was  stated  to  signifiy  a  right  of  power  and  jurisdic- 
tion over  words  and  persons.  At  page  515,  he 
stated  that  a  bishop  might  visit  his  diocese.  In  the 
2nd  Institute,  p.  398,  the  explanation  of  the  word 
"  ordinary  "  was  given :  Lord  Coke  said  the  word  was 
"  derived  ab  ordine,  to  put  him  in  mind  of  the  duty 
of  his  place,  and  of  that  order  and  office  that  he  is 
called  unto.'9  His  lordship  also  referred  to  Littleton, 
sec.  136,  and  to  Coke's  Gemmentary  on  that  pas- 
saged It  had  been  asserted  that  the  visitation  de- 
pended altogether  on  the  Canon  Law;  but  Lord 
Coke  had  said  that  it  depended  on  the  common  law, 
and  the  House  of  Lords  upheld  Lord  Coke's  view. 
Philips  v.  Bewley,  shewed  distinctly  the  truth  of  this. 
The  full  significance  of  the  term  "  visitation  "  was 
found  in  the  case  of  The  Bishop  of  JSt.  Davids  v. 
Lucy  (1  Salt  134),  decided  by  Lord  Holt.  An  or- 
dinary at  a  visitation  might  administer  an  oath,  sum- 
mon persons  before  him,  and  exercise  jurisdiction  as 
a  judge.  In  Corny  n's  Digest  it  was  laid  down  that 
the  jurisdiction  was  derived  from  the  crown.  That 
the  tribunal  of  the  ordinary  wis  a  Court  Was  laid 
down  in  Noy.  123,  which  referred  to  Fitzherbert.  The 
King  v.  The  Bishop  of  Chester  (1  Wilson  206),  de- 
served attention :  it  shewed  that  the  authority  of  the 
bishop,  in  his  vtoitorial  capacity,  was  superior  to  that 
of  the  visitor  of  a  charitable  institution.  The  pas- 
sage in  Burns'  Ecclesiastical  Law,  title  Visitation,  p. 
14  to  18,  where  the  jurisdiction  and  Authority,  and 
mode  of  proceeding  were  set  out,  might  be  referred 
to.  The  clergy  were  required  to  bring  to  the  visita- 
tion their  articles  and  titles  to  orders.  None  but  the 
bishop  had  a  right  to  require  this  de  jure.  The 
power  of  the  bishop  to  punish  for  contempt  was  in- 
disputable. That  a  person,  then,  who  was  liable  to 
be  icensured  and  to  have  his  benefice  sequestrated,  who 
went  to  the  visitation  in  obedience  to  ft  mandate 
settled  by  Act  of  Parliament — that  he  should  be 
liable  to  be  arrested  for  acting  in  obedience  to  the 
duty  thrown  upon  him  by  the  law  was,  in  the  words 
or*  Lord  Chief  Justice  de  Grey  in  Miller  v.  Seare, 
absurd  and  impossible.  It  had  been  attempted  to  take  a 
distinction  between  the  first  and  the  second  summons. 
That  appeared  to  be  untenable.  It  was  clear,  oto 
comparing  the  second  summons  with  the  first,  that 
the  disobedience  to  the  first  was  the  act  of  contempt; 
which  might  bring  on  ecclesiastical  censure;  ami,  per* 
baps,  deprivation.  The  case  of  In  re  the  Death  of 
York  (2  Q.  B.  1),  was  relied  on,  on  both  sides;  but, 
When  rightly  considered;  it  did  not  weaken  tbe  founda- 
tion of  the  rale  which  the  Court  was  about  to  pro- 
ntfonce.  The  precise  pbirit  of  that  cttse  wa*;  that  as 
the  stat  3  &  4  Vict.  c.  86,  in  England  had  painted 
out  the  exact  cb'urse  to  pursue  in  tbe  case  of  a  par- 


ticular offence,  no  other  mode  of  procedure  could  be 
adopted;  but  it  by  no  means  followed  that  the  autho- 
rity of  the  bishop  to  punish  in  that  case  did  not  exist, 
if  the  right  procedure  had  been  taken.  It  had  been  said 
that  there  was  no  case  in  point  here,  and  that  the 
Court  was  not  called  npon  to  make  a  precedent. 
Law  would  not  deserve  the  name  of  science  if  snch  a 
principle  was  to  prevail.  We  should  search,  there- 
fore, for  a  principle  which  would  be  of  more  value 
than  a  case  which  was  only  the  exposition  of  a  prin- 
ciple. Such  a  case  was  Aiding  v.  Flower  (2  T.  R. 
534),  where  Lord  Kenyon  held  that  a  bankrupt  at- 
tending upon  notice  for  that  purpose,  a  meeting  of 
the  commissioners  to  declare  a  dividend  of  his  estate 
is  protected  from  arrest  at  the  suit  of  a  creditor  dur- 
ing such  attendance,  although  several  years  after  his 
examination.  That  case  had  been  followed  by  Lord 
Eldon,  in  Ex  parte  King  (7  Ves.  312),  and  in  Ex 
parte  Byne  (1  Ves.  &  Beames  316).  The  words  of 
Chief  Justice  De  Grey,  in  Miller  v.  Seare  (2  Wm.  Bl. 
1 1 42,)  were  important,  when  he  said  that  witnesses 
should  be  protected  when  appearing  before  the  com- 
missioner of  bankrupts;  that  otherwise,  they  wonld  be 
in  a  strange  dilemma:  "  If  they  do  not  appear  they  are 
liable  to  be  committed  by  this  Court  for  their  con- 
tempt; if  they  do,  they  are  liable  for  arrests,  which 
would  be  absurd,  and,  therefore,  impossible.9'  So  here 
the  Court  would  hold  in  the  same  way,  that  those  per- 
sons who  were  subject  to  the  jurisdiction  of  the  ordi- 
nary, being  liable  to  punishment  for  contempt  if  they 
omitted  to  attend  at  the  visitation,  and  being,  when 
doing  so,  in  the  performance  of  a  legal  duty  imposed 
on  them,  their  arrest  was  absurd,  and,  therefore,  im- 
possible. Lord  Hardwicke,  in  Ex  parte  Turner  (1 
Atk.  148)  had  dealt  with  a  case  of  this  kind  with  a 
high  hand.  It  was  also  to  be  borne  in  mind  that  the 
visitation  would  be  very  seriously  affected  if  a  sham 
arrest  could  excuse  a  man  from  attending  at  a  visita- 
tion and  giving  evidence.  The  visitation  would  be  at 
an  end,  if,  by  means  of  a  civil  bill  process,  a  clergyman 
who  feared  the  result  of  the  inquiry  could  procure 
himself  to  be  arrested,  and  so  prevented  from  attending. 
It  had  been  pressed  by  Mr.  Hamilton  that  the  visitation 
was  more  properly  a  court  of  preliminary  inquiry 
for  serious  matters  which  might  or  might  not  end  in 
deprivation.  That  view  was  met  by  Mountague  v. 
Harrison  (3  C.  B.  n.  4.  292),  where  it  was  held  that 
a  person  attending  a  police  court  as  prosecutor  or 
witness  on  a  charge  there  pending,  is  privileged  front 
arrest  on  civil  process,  even  though  he  is  not  attend- 
ing under  compulsion.  And  if  a  person  attending  a 
police-court  was  privileged  on  the  ground  that  he  was 
performing  a  pnblic  doty,  why  should  not  the  defen- 
dant here  be  so,  on  the  ground  of  public  privilege  and 
legal  compulsion?  Here  was  a  Court,  an  ancient  tri- 
bunal having  jurisdiction  known  to  the  law,  and  tbe 
true  principle  was,  that  where  a  party  acted  in  obe- 
dience to  the  requirements  of  the  law,  and  gave  hia 
attendance  for  the  purposes  for  which  he  could  be 
compelled  to  attend,  he  was  privileged  from  arrest  at 
salt  of  a  creditor.  He,  therefore,  thought  that  tha 
defendant  was  entitled  to  his  discharge; 

Fitzgerald,  J.  said  that  he  concurred  in  the  result 
of  the  jddgmettt;  on  the  ground  that  the  defendant 
wtts  duVy  attending  an  ancient  and  lawful  tribunal* 
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which  had  jurisdiction  to  compel  attendance,  and  in- 
quire info  matters  of  deep  pa  blip  interest  In  the 
coarse  of  that  attendance  he  was  privileged  from 
arrest,  and  his  Lordship  said  that  in  so  holding  he 
was  not  afraid  of  laying  down  a  new  precedent. 
O'Brien  J.  and  George,  J.,  concurred. 


Tfljs  Queen  at  the  prosecution  or  Laurence  Conlax 

v.  The  Justices  of  the  County  or  Westheath. 

Nov.  6,  10. 

Custom — Churchyard — Trespass. 

A  custom  to  cut  a  sod  in  a  remote  pari  of  a  church" 
yard,  for  the  purpose  of  covering  a  newly  opened 
grave,  is  illegal  and  baa\  and  a  claim  under  the 
custom  is  not  such  a  reasonable  claim  of  title  as 
will  oust  the  jurisdiction  of  magistrates  at  petty 
sessions  proceeding  summarily  for  trespass  on  the 
complaint  of  the  rector  of  the  parish,  in  whom  the 
freehold  of  the  churchyard  is  vested. 

This  was  a  motion  to  make  absolute  a  conditional  or- 
der for  a  certiorari  to  remove,  for  the  purpose  of  be- 
ing quashed,  all  records  of  conviction  of  trespasses  on, 
^  the  churchyard  of  the  parish  of  Killucan,  of  which 
%  Laurence  Conlan  was  convicted  at  the  Killucan  Petty 
Sessions  on  the  ll(h  of  November,  1365,  on  the 
grounds  that  such  convictions  were  made  without  and 
in  excess  of  jurisdiction;  that  such  jurisdiction  was 
ousted  by  reason  of  a  question  of  title  to  (Jo  the  acts  com- 
plained of  having  arisen,  and  being  involved  jn  the 
investigation  of  the  complaint ;  that  such  acts  were 
done  in  the  bona  fide  exercise  and  assertion  of  such 
right,  and  under  a  fair  and  reasonable  supposition 
thereof;  and  that  such  convictions,  and  the  summons 
whereon  same  were  founded,  disclosed  no  offence 
punishable  by  summary  jurisdiction.  The  summons, 
which  was  at  suit  of  the  Rev.  William  Lyster,  the 
Rector  of  Eillucan,  was  for  that  Laurence  Conlan  did 
aid  and  assist  in  wilfully  committing  damage,  injury,  and 
spoil  on  complainant's  property  at  Killacan,  by  catting 
and  removing  a  portion  of  the  soil  and  earth  of  the 
churchyard  there.  The  trespass  consisted  in  remov- 
ing a  sod  from  a  portion  of  the  graveyard  to  cover  a 
newly-made  grave.  The  defendant  below  set  up  the 
case  that  he  had  done  this  under  a  custom  so  to  do, 
which  had  existed  from  time  immemorial  in  the  pa- 
rish. On  the  other  hand  the  custom  was  denied. 
The  magistrates  were  asked  to  dismiss  the  case  on 
account  of  a  question  of  title  by  reason  of  the  custom 
having  arisen,  but  they  refused  to  do  so,  and  made  an 
order  against  defendant  to  pay  five  shillings  fine  and 
one  and  sixpence  costs.  It  appeared  that  a  practice 
such  as  that  complained  of  had  prevailed,  and  that 
the  defendant  below,  the  present  prosecutor,  and 
others,  had  often  been  warned  to  desist,  and  that 
there  had  been  previous  convictions  of  other  persons. 
It  also  appeared  from  the  affidavit  of  the  $ev.  Mr. 
Lyster  that  though  the  trespass  complained  of  had 
been  committed  in  a  remote  part  of  the  churchyard, 
there  were  in  that  part  human  remains,  which  had  been 
disturbed  on  the  removal  of  the  sod. 

Palles,  Q.O.,  and  Mottoy,  for  the  prosecutor.^. 


There  was  a  bona  fide  claim  of  right  here  which 
brings  the'  case  within  the  proviso  in  st.  24  &  25 
Vict.  c.  97,  s.  52.— Hudson  v.  MacRoe  (4  B.  &  S. 
585);  ComweU  v.  Sanders  (3  B.  <fc  S.  206);  The 
Queen  v.  Nunneley  (El\.  B(.  &  £11.  852);  Pease  v. 
Chaytor  (3  B.  &  S.  620).  The  custom  here  alleged 
is  good  and  lawful. — Lousley  v.  Hdyward  (1  Y.  & 
J.  588);  HiUiard  v.  Jeffreson  (1  Lord  Raym.  212); 
Cockredge  v.  Fanshaw  (Dy.  118);  st.  13  Kdw. 
l,g.U§;  2  Rolle's  Abr.  265,  P. 

Ball,  Q.C.  and  Lyster,  contra. — The  custom  is 
illegal  and  bad.— Com.  Dig.,  Cemetery,  A.;  Ex 
parte  Blackmore  (1  A.  &  E.  122);  Fryer  v.  Johnson 
(2  Wils.  28).  There  was  not  such  a  reasonable  claim 
of  right  here  as  would  oust  the  jurisdiction  of  the 
magistrates. — Whistler  v.  Bryan  (8  B.  &  Gr.  288); 
Reg  v.  Dodson  (9  A.  <&  E.704);  Swinfen  v.  Bacon 
(6  H.  &  N/184);  Buckmaster  v.Reynolds(\Z  C.B.62). 

Cur.  adv.  vulL 

Nov.  10 Whitesidb,  C.  J.  delivered  the  judg- 
ment of  the  Court. — It  was  obvious  that  the  princi- 
pal question  was  as  to  the  validity  of  the  alleged  cus- 
tom, and  it  was  important  that  there  shpuld  be  no 
misunderstanding  as  to  the  opinion  of  the  Court  upon 
this  point.     They  were  all  of  opinion  that  the  pre- 
tended custom  was  wholly  invalid.     It  was  hardly 
necessary  to  refer  to  the  authorities  on  the  subject  of 
churchyards.       Corny n,   in    his    Digest,    Cemetery, 
A.  2.   said,    "The  soil  and  profits  of  tjie  church 
and  churchyard  belong  bolong  to  the  parson,  and  the 
parson  may  make  a  lease  of  the  churchyard.     If  any 
out  corn  or  trees  there  growing,  trespass  lies  \>y  the 
parson  or  his  lessee.?9     Further  on,  B.  2,  the  same 
writer  said,  "  and  therefore',  every  person  (who  may 
have  Christian  burial)  may' have  burial  in  the  churett- 
yard  where  he  dies,  by  the  general  custom  of  Eng- 
land.'9     That  right  he  had,  bat  no   other.      The 
parishioner  had  no  right  to  compel  the  parson  to  as- 
sign a  particular  place  in  the  churchyard  to  him,  and 
when  suoh  a  right  was  alleged  it  was  denied  by  the 
Court,  as  in  Fryer  v.  Johnson  (2  Wils.  28).     That 
was  a  special  action  upon  the  case  against  the  parson 
of  the  parish,  setting  out  that  there  had  been  a  cus- 
tom in  the  parish  time  out  of  mind,  that  every  pa- 
rishioner had  a  right  to  bury  his  dead  relations  in  the 
churchyard  as  near  to  their  ancestors  as  possible,  and 
that  the  defendant  refused  to  permit  the  plaintiff  to 
bury  a  relation  as  near  as  possible  to  his  ancestor. 
And  there,  after  a  verdict,  this  was  held  clearly  to  be 
a  bad  custom  by  the  whole  Court  upon  the  first  ar- 
gument.    Again,  in  Ex  parte  Blackmore  (1  Ad.  <& 
£11.  122),  the  Court  refused  a  mandamus  to  compel  a 
rector  to  bury  the  corpse  of  a  parishioner  in  a  vault* 
or  in  a  particular  part  of  the  church-yard,  and  Bayley, 
J.  in  delivering  judgment,  said,  "  We  cannot  grant  a 
mandamus  to  a  rector  to  bury  a  corpse  in  a  particular 
part  of  the  church-yard.     He  has  a  right  to  exerciat 
a  discretion  on  that  subject.     If  he  had  refused  alto- 
gether to  bury  the  corpse  we  would  have  compelled 
him.'*    Again,  if  we  looked  at  the  law  of  the  Church 
on  the  subject,  we  would  find  what  the  writers  on  that 
subject  thought  of  a  parishioner  who  meddled  with 
the  soil  of  the  churchyard  against  the  will  of  the 
rector.      He  quoted  from  1st  Burns'  Ecclesiastical 
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Law,  p.  346,  where  Stratford  was  cited.  It  was, 
therefore,  impossible,  in  the  opinion  of  the  Court  to 
establish  such  a  custom.  The  indecency  and  the  con- 
tentions which  might  arise  from  it  were  apparent.  But 
secondly,  they  were  of  opinion  that  the  applicant  could 
not  establish  his  title  to  a  certiorari  by  the  proviso  in 
the  Act  as  to  the  claim  of  title.  That  claim  was 
unsustainable.  There  must  be  some  show  of  reason 
in  the  claim.  A  claim,  to  be  reasonable,  must  be 
one  which  could  legally  exist,  and  the  justices  had 
determined  that  the  applicant  had  not  shown  that  he 
had  ground  for  the  claim.  The  jurisdiction  of  the 
justices  could  not  be  ousted  by  a  party  merely  making 
an  extravagant  claim — CornweU  v.  Landers  (3  B.  & 
S.  213).  Now,  the  case  in  which  the  Court  ought  to 
act,  and  the  cases  in  which  they  ought  not  to  act, 
were  clearly  shewn  by  two  cases,  namely,  Reg.  v.  Dod- 
son  (9  A.  &  E.  704),  and  The  Queen  v.  Nunndey 
(Ell.  Bl.  &  £11.  852). 

O'Brien,  J.— In  this  case  I  am  also  of  opinion  that 
the  cause  shown  should  be  allowed.     With  respect  to 
the  provision  at  the  end  of  section  52  of  the  Mali- 
cious Trespass  Act,   1861,  I  concnr  with  my  Lord 
Chief  Justice  that  the  alleged  custom  relied  on  by 
Conlan  as  a  justification  for  the  act  complained  was 
an  unreasonable  and  illegal  custom,  and  one  that 
could  not  exist  in  law,  and  that  therefore  it  cannot  be 
considered  that  Conlan  did  that  act  under  a  "  reason- 
able "  supposition  of  right.     I  think,  however,  that 
the  use  of  the  word  "  wilful "  in  the  early  part  of 
that  section  shows  that  the  section  was  not  intended 
to  apply  to  a  case  in  which  there  was  no  •«  guilty 
mind  "  in  the  party  doing  the  act  complained  of,  but  in 
which  he  did  the  act  nnder  the  bona  fide  belief  that 
he  was  justified  in  doing  it,  and  that  in  order  to  sus- 
tain a  conviction  under  that  section,  it  is  necessary  to 
establish  that  the  party  did  the  act  complained  of,  not 
only  intentionally,  but  knowing  it  to  be  wrong.     It 
does  not  appear  that  this  question  w  as  decided  by  or 
raised  before  the  magistrates.     -My  brother  Fitzge- 
rald, who  was  present  during  the  argument  (but  is 
unable  to  attend  to  attend  here  to  day)  has  written  to 
me  mentioning  his  opinion,  which  is  to  the  same  effect 
as  I  have  already  stated.     It  appears  to  me  that  the 
fact  of  the  alleged  custom  having  been  for  so  many 
years  acted  on  without  any  interruption  by  the  pre- 
vious rector  of  the  parish,  would  go  far  to  shew  that 
Conlan  might  have  done  the  act  complained  under 
the  belief  (though  a  mistaken  one),  that  he  was  justi- 
fied in  doing  it.     We  both,  however,  think  that  un- 
der the  circumstances  of  the  case,  the  application  for 
a  certiorari  (the  granting  of  which  is,  to  a  certain 
extent,  discretional  with  the  Court)  should  not  be 
complied  with,  and  that  the  cause  shown  should  be 
allowed,  but  without  costs.     The  act  complained  of, 
though  not    "wilful"  within  the  meaning    of  the 
statute,  was  decidedly  wrongful;  the  only  punishment 
inflicted  was  a  small  pecuniary  fine,  which,  I  have  no 
doubt,  is  much  less  in  amount  than  would  have  been 
recovered  against  Conlan  by  a  civil  bill  proceeding. 
George  J.  concurred. 


Cur&igan  v.  Rtan. — Nov.  8, 10,  14. 

Libel — Privilege — Innuendo — Common  Law  Proce- 
dure Act,  1853,  s.  65. 

Defendant  was  member  of  a  parochial  relief  commit- 
tee, the  object  of  which  was  to  collect  funds  from 
the  inhabitants  of  the  parish  of  P.  and  from  the 
public  generally,  for  the  relief  of  the  distressed 
inhabitants  of  the  parish.  Plaintiff  wan  secre- 
tary and  treasurer  ofUie  committee.  Defendant, 
upon  information  which  he  had  received,  spoke, 
.  believing  them  to  be  true,  in  the  presence  of  certain 
of  the  parishioners,  words  imputing  fraudulent  and 
dishonest  conduct  to  the  plaintiff  in  his  office  of 
treasurer  and  secretary,  for  the  purpose  of  pre- 
venting further  subscriptions  being  received  by  the 
plaintiff.  Held,  that  the  occasion  was  not  privi- 
leged, and  that  an  action  of  slander  having  been 
brought  by  plaintiff,  a  defence  setting  up  these  etr- 
.  cumstances  was  bad 

In  order  to  make  words  not  actionable  per  se,  action- 
able by  reason  of  being  spoken  of  the  plaintiff  in 
his  character  of  holder  of  a  particular  office,  the 
office  must  be  one  of  profit,  the  loss  of  which  would 
entail  some  pecuniary  or  temporal  damage. 
The  question  whether  words  complained  of  are  capa% 
hie  of  bearing  the  sense  put  on  them  by  an  innuendo, 
is }  since  the  Common  Law  Procedure  Act  (Ire- 
land), 1853,  8.  65,  altogether  for  the  jury,  and 
cannot  be  decided  by  the  Court  on  demurrer. 
The  decision  of  the  Court  of  Queen**  Bench  in  the  case 
of  Lavelle  v.  Oranmore  (7  Ir.  Jur.  N.  8.  55) 
has  been  reversed  by  the  Court  of  Exchequer 
Chamber. 
Demurrer: — The  first  paragraph  of  the  summons  and 
plaint  complained  that  before  and  at  the  time  of  the 
committing,  &c,  the  plaintiff  was  secretary  and  trea- 
surer of  a  certain  parochial  relief  committee  called  the 
Lisacull  Relief  Committee,  which  was  established  for 
the  purpose  of  soliciting  assistance  in  money   and 
otherwise  from  charitable  persons,  in  order  to  relieve 
the  distress  of  the  poor  in  the  parish  of  Tibolin,  in 
the  County  of  Roscommen;  and  as  each  secretary 
and  treasurer  it  was  the  duty  and  office  of  the  plain- 
tiff to  obtain  assistance  in  money  and  otherwise  for 
the  purpose  aforesaid,  and  to  disburse  all  moneys  so 
received  in  such  manner  and  amongst  such  persons  as 
should  be  recommended  for  relief  by  a  member  of  the 
said  committee;  that  as  such  secretary  and  treasurer 
he  received  large  sums  of  money  for   the  purpose 
aforesaid,  and  disbursed  and  distributed  the  same, 
after  deducting  the  proper  and  necessary  expenses,  to 
and  amongst  the  poor  of  said  parish  as  recommended 
by  said  committee,  and  duly  rendered  to  the  said 
committee  correct  accounts  of  the  receipts  and  dis- 
bursements of  said  moneys,  and  of  the  persons  to 
whom  same  were  distributed;   that  whilst  he  was 
such  secretary  and  treasurer,  and  whilst  he  was  em- 
ployed in  such  duties  and  office   as  aforesaid,  the 
defendant,  contriving,  and  wickedly  and  maliciously 
intending  to  injure  the  plaintiff,  and  to  cause  it  to  be 
suspected  and  believed  by  his  neighbours   ;hat  the 
plaintiff  was  dishonest,  and  not  a  fit  and  proper  per- 
son to  be  trusted  with  the  custody  of  the  said  moneys, 
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and  thereby  to  injure  him  in  his  said  office  and  situa- 
tion, and  in  his  good  name,  fame,  and  character,  and 
to  subject  him  to  punishment  for  the  offence  and  mis- 
conduct imputed  to  him  by  the  defendant  as  after 
stated,  on  the  25th  May,  1862,  at  Tibolin  aforesaid, 
in  a  certain  discourse  which  the  defendant  then  had 
of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  in  the  execution  of  his  said  office  of  secretary 
and  treasurer  of  said  relief  committee,  in  the  presence 
and  hearing  of  divers  good  subjects,  falsely  and  mali- 
ciously spoke  and  published  of  and  concerning  the 
plaintiff  and  of  and  concerning  his  conduct  in  his  said 
office  and  situation,  the  several  false,  scandalous, 
malicious  and  defamatoiy  words  following — "  Jt  is 
generally  reported  that  Pat  Cnrrigan  "  (meaning  the 
plaiutiff)  "  is  getting  more  money  than  he  is  acknow- 
ledging; he  must  have  no  more  to  do  with  the  relief 
business.  I "  (meaning  the  defendant)  "  withdraw 
my  authority  to  him.  If  there  is  anyone  here  from 
Kiltobrank  "  (meaning  plaintiff's  residence)}  "  I  hope 
they  will  take  that  home  to  him ;  and  if  that  does  not 
do,  I  must  drop  a  few  lines  through  the  press  to  put 
a  stop  to  him ; "  meaning  thereby  that  the  plaintiff  in 
his  conduct  and  proceedings  as  such  secretary  and 
treasurer,  with  respect  to  said  moneys  and  accounts, 
acted  corruptly  aud  fraudulently,  and  that  he  was 
obtaining  moneys  secretly,  and  without  the  knowledge 
of  said  committee,  and  was  dishonestly  concealing 
from  the  said  committee  some  of  the  money  bo  re- 
ceived, and  was  misappropriating  the  same,  and  was 
not  a  fit  and  proper  person  to  be  trusted  with  the  said 
money,  or  to  be  the  secretary  and  treasurer  of  said 
relief  committee.  The  second  paragraph,  repeating 
the  statements  in  the  first  as  to  plaintiff  4>eing  secre- 
tary, &c.,  complained  that  the  defendant,  oq  the  13th 
Jnly,  1862,  falsely  and  maliciously  spoke  and  pub- 
lished of  and  concerning  the  plaintiff,  and  of  and 
concerning  his  conduct  in  his  said  office  and  situation 
the  several  other  false,  scandalous,  malicious  and  de- 
famatory words — "  Now,  as  Currigan'a  character  is 
at  stake,  let  him  come  forward  and  redeem  it;'' 
meaning  thereby  that  the  plaintiff  was  a  corrupt  and 
dishonest  person,  and  had  been  guilty  of  bad  aud  dis- 
reputable acts  as  such  secretary  and  treasurer,  aud 
was  not  a  fit  and  proper  person  to  fill  said  office; 
whereby  the  plaintiff  bad  been  greatly  injured  in  his 
character,  credit,  and  reputation,  and  brought  into 
scandal,  infamy  and  disgrace  with  his  neighbours  in 
so  much  that  several  of  those  neighbours  had  thence- 
forth suspected  and  believed  the  plaintiff  to  have  been 
a  person  guilty  of  corrupt,  dishonest,  and  fraudulent 
practices,  and  to  have  acted  dishonestly,  fraudulently 
and  improperly  in  his  office  aud  duty  as  such  secre- 
tary and  treasnrer,  aud  had,  by  reason  of  the  com* 
mitting  of  the  said  grievances  by  defendant,  thence- 
forth refused  to  have  any  transaction  or  acquaintance 
with  the  plaintiff  as  they  were  before  used  to  have, 
and  also  by  means  of  the  premises  the  plaintiff  had 
heen  and  was  much  injured  and  damnified.  To  the 
first  paragraph  the  defendant  pleaded,  thirdly,  that  at 
the  time  of  the  grievances  in  said  count  alleged,  the 
defendant  was  a  member  of  the  relief  committee  in 
•aid  first  count  mentioned,  the  object  of  which  com- 
mittee was  to  collect  funds  as  well  from  the  inha- 
bitants of  said  parish  of  Tibolin  as  from  the  pnblio 


generally,  and  to  administer  the  same  for  the  relief 
of  the  distressed  inhabitants  of  said  parish ;  aod  as 
such  member  of  said  committee  it  was  the  duty  of  the 
defendant  to  see  that  all  moneys  coming  to  the  hands 
of  the  plaiutiff  as  secretary  aud  treasurer  of  said  com- 
mittee, should  he  made  known  to  said  committee, 
and  properly  accounted  for  by  the  plaintiff;  that 
before  the  speaking  and  publishing  of  the  words 
in  the  said  first  count  alleged,  the  defendant  had  been 
Informed  by  certain  faithworthy  persons  (naming  two) 
that  the  plaintiff,  as  such  secretary  and  treasurer,  had 
received  certain  moneys  to  be  distributed  according  to 
the  directions  of  Baid  committee,  and  that  he  had 
failed  to  make  known  to  said  committee  the  receipt 
of  said  sums,  or  to  account  for  the  same  as  it  was 
his  duty  to  do,  and  that  the  plaintiff  had  misappro- 
priated said  sums,  or  a  portion  thereof;  and  defen- 
dant, believing  said  information  to  be  true,  did,  in 
discharge  of  his  duty  as  a  member  of  said  committee, 
and  bona  fide  and  without  malice,  and  believing  same 
to  be  true  in  the  sense  in  the  said  first  count  alleged, 
speak  she  words  in  said  count  mentioned  in  the  pre- 
sence of  certain  inhabitants  of  said  parish  of  Tibolin, 
who  were  all,  for  the  reasons  aforesaid,  interested  in 
the  subject-matter  of  said  communication,  and  for  the 
purpose  of  preventing  any  further  moneys  or  sub- 
scriptions being  received  by  the  plaintiff  as  such  trea- 
surer of  said  relief  committee,  which  were  the  griev- 
ances complained  of  in  said  first  count.     The  defen- 
dant pleaded  a  precisely  similar  defence,  thirdly,  to 
the  second  paragraph.      To  these  two  defences  the 
plaintiff  demurred,  saying  that  the  matters  therein 
respectively  pleaded  were  not  sufficient  at  law  to  con- 
stitute the  speaking  and  publishing  of  the  words  in 
the  said  first  and  second  paragraphs  mentioned  a 
privileged  communication ;  first,  because  it  did  not 
appear  in  and  by  the  said  defences  or  either  of  them, 
how  the  certain  inhabitants  of  said  parish  of  Tibolin 
therein  referred  to,  and  in  whose  presence  the  words 
complained  of  iu  said  first  and  second  paragraphs  of 
the  summons  and  plaint  were  spoken,  were  interested 
in  the  subject-matter  of  said  communication;  secondly, 
because  it  did  not  appear  in  and  by  the  said  defences, 
or  either  of  them,  how  the  certain  inhabitants  of  said 
parish  of  Tibolin,  in  whose  presence  the  words  com- 
plained of  were  spoken,  had  any  interest  whatever  in 
the  subject-matter  cf  said  communication;    thirdly, 
because  it  did  not  appear  in  and  by  the  said  defences, 
or  either  of  them,  how  it  was  the  duty  of  the  defen- 
dant to  speak  and  publish  the  words  complained  of  in 
the  presence  of  the  said  inhabitants  of  the  said  pa* 
rish ;  fourthly,  because  for  anything  that  appeared  in 
and  by  said  defences,  or  either  of  them,  the  said  inha- 
bitants of  said  parish  in  whose  presence  the  said 
words  complained  of  were  spoken,  may  have  been 
distressed  inhabitants  qf  said  parish,  or  might  have 
been  a  portion  of  the  general  public  who  were  tempo- 
rarily resident  within  the  limits  of  said  parish,  or 
were  persons  not  in  any  way  interested  in  said  com* 
munication;  fifthly,  because  the  occasion  on  which  the 
words  complained  of  were  spoken  and  published,  as 
same  was  pleaded  in  said  several  *  defences,  was  not 
sufficient  in  law  to  constitute  the  speaking  and  pub- 
lishing of  said  words  a  privileged  communication; 
sixthly,  because  the  claim  of  privilege  in  manner  and 
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form  as  the  same  was  pleaded  in  said  several  defeneet 
was  too  large. 

Roper  (with  him  Carleton,  Q.C.)  in  support  of  the 
demurrer.  All  the  authorities  shew  that  this  plea  of 
privilege  is  bad.  It  does  not  come  within  the  roles 
laid  down  in  anj  of  them* — Harrison  y.  Bush  (5  Ell. 
&  Bl.  348):  Dickson  v.  Lord  Cardigan  (1  F.  &  F. 
426);  BeU  v.  Parke  (10  Ir.  C.  L.  R.  279);  Eds  v. 
Scott  (7  Ir.  G.  L.  R.  607);  luson  v.  Evans  (12  A. 
&  E>  733);  Murphy  v.  KeUett  (13  Ir.  C.  L.  R  488); 
Casstdy  v.  Kincaid  (10  Ir.  Jur.  n.  s>  176);  Homer- 
ton  v.  Green  (16  Ir.  CUR.  77);  Davis  r.  Reeves 
(5  Ir.  G.  L.  R  79);  Bronudge  r.  Prosser  (4  B.  & 
Cr.  257);  Blagg  v.  Start  (10  Q.  B.  899). 

M'Dermot  and  Beytagh  contra.— Betf  v.  Poritf 
and  Eds  v.  Scott  are  the  only  two  cases  cited  on  the 
other  side,  in  which  the  plea  was  held  bad.  The  pa- 
rishioners had  an  interest  in  the  communication,  and 

the  defendant  had  a  duty  in  making  it.— Davis  v.  j  The  Court  were  of  opinion  that  there  was  no  dutj 
Reeves;  Taylor  v.  Hawkins  (16  Q.  B.  321).  The  east  upon  the  defendant  to  make  this  communication, 
occasion  rebuts  the  presumption  of  malice. — Somer- 


ter  is  at  stake,  and  call  on  him  to  redeem  it,  yon 
mean  that  there  is  something  against  it.  Aft  all 
events,  a.  65  of  the  Common  Law  Procedure  Act  has 
altered  the  old  rule,  and  the  question  as  to  the  innu- 
endo is  now  altogether  for  the  jury.  In  Lavelie  V. 
Oranmore,  the  innuendo  was  not  justified  by  the 
prefatory  matter  which  there  was  put  into  the  count. 
— Qompertz  v.  Levy  (19  A.  &  E.  282);  Gallwey  r. 
Marshall;  Barnet  v.  Alien,  Hetnings  v.  Qason  de- 
cides the  very  point  on  the  English  Act,  and  there  is 
no  difference  between  it  and  the  Irish  one. 

Cur.  adv.  vu?t 

ivw.  14. — Whites*  z>«i  G.  J.,  after  reading  the 
pleadings,  said  that  no  facts  were  shown,  or  occasion 
averred  in  the  defence  which  wonM  justify  or  excuse 
the  communication,  or  rather  the  proclamation  to  the 
Whole  world  of  the  crime  imputed  to  the  plaintiff. 


1  nor  was  there  any  occasion  suggested  to  excuse  the 
use  of  the  defamatory  words.  The  cases  of  Bell  v. 
Parke,  Murphy  v.  Ketiett,  and  Cianchy  v.  Cahdl 
{Smith  and  Batty's  Rep.  232;  proved  this.  The  last 
case  especially  had  in  its  facts  an  important  applica- 
tion to  the  present  cas&  In  bis  opinion  the  argu- 
ment of  Mn  Cartoon  should  prevail,  namely,  that  a 
communication  of  matter,  in  which  a  person  has  an 
Interest  or  a  duty,  is  privileged,  if  made  to  a  person 


viUev.  Houghton  (11  C.  B.);  Buckley  y,  Kiernan 
(7  Ir.  G.  L.  R.  75);  Coxhead  v.  Richards  (2  C  B. 
569) ;  ScarreU  v.  Dixon  (4  F.  &  F.  250).  It  is  not 
necessary  that  the  person  to  whom  the  communication 
is  made,  should  be  one  who  can  give  redress. — Too- 
good  v.  Spiring  (1  Gr.  M.  &  Ross.  251);  Hamerton 
v.  Qreen.  If  there  is  anyone  among;  the  auditors 
who  has  an  interest  in  the  communication,  the  pre-  ¥ .      . 

sence  of  others  does  not  destroy  the  privilege,  and  the   having  a  corresponding  duty  or  interest,  and  they  were 


question  of  excess  of  the  privilege  is  for  the  jury.— 
Wallace  v.  Carroll  (11   Ir.  C.  L.  R.);   Cowles  ▼. 
Potts  (11  Jur.  n.  a.  949);  Whitsly  v.  Adams  (15  G. 
B.  n.  s.  392),  have  a  strong  bearing  on  this  case.  At 
all  events  the  second  count  is  bad ;  the  innuendo  is 
wholly  unjustified  by  the  words  complained  of.     It  is 
quite  consistent  with  the  words  that  they  contained 
no  imputation  on  the  plaintiff.      This  is  still  a  ques- 
tion for  the  Court.     Before  the  Common  Law  Proce- 
dure Act   it   undoubtedly  was  sa— 1st  Chitty  on 
Pleading,  486.     The  Irish  Common  Law  Procedure 
Act,  s.  65,  differs  in  some  respects  from  s.  61  of  the 
English  Act,  15  &  16  Vict,  c  76,  and  the  old  rule 
is  only  altered  in  Ireland  in  this  way,  that  you  need 
not  now  introduce  statements  of  fact  to  show  the 
meaning  of  the  words  complained  of,  but  without  do* 
iog  that,  you  can  put  on  the  words  a  meaning  which 
is  dedncible  from  them ;  but  if  you  attribute  to  them 
a  meautug  which  is  wholly  impossible,  the  count  is 
still  demurrable,— Gatftf**  v.  Marshall  (9   Exeh. 
294);  Barnet  v.  Allen  (3  1L  &  N.  376);  Hemings 
v.  Qason  (1  Ell.  BL  &  Ell.  346)  does  not  really  de- 
cide the  question.      In  Lavelie  v.  Oranmore  (7  lr. 
Jur.  n.  s.  55)*  the  Court  decided  on  the  question 
whether  the  words  justified  the  innuendo. — Connors 
v.  Justice  (13  Ir.  0.  L.  R.  461);  Kelly  v.  Tinting 
(1  Law  Rep.  Q.  B.  699);  Hartley  v.  Herring  (8  T. 
R.   131);    Westwood  v.    Cowne  (1    Stark.    172); 
Browning  v.  Newman  (1  Str.  666);  Smith  on  Mas- 
ter and  Servant,  207,  citing  Gassett  v.  Gilbert  (8 
Qray,  Am.  Rep.);  Briton  and  Leake,  p.  266. 

Cartoon*  Q.C.  in  reply.— The  words  ia  the  second 
count  are  not  merely  innocent  words.  They  appear 
to  have  been  spoken  of  the  plaintiff  as  secretary  and 
treasurer.    Whan  yob  say  of  a  man  that  hit  charae- 


of  opinion  that  there  was  no  duty  in  the  defendant 
to  make  the  communication,  no  corresponding  interest 
or  duty  in  the  persons  to  whom  it  was  addressed,  and 
no  privileged  occasion.      They  also  thought  that  the 
doctrine  laid  down  by  ail  English  judge  applied, 
namely,  that  the  duty  of  not  slandering  your  neigh- 
bour on  insufficient  grounds  is  so  clear  that  commu- 
nications of  this  kind  should  not  be  made  except   in 
cases  of  great  gravity.     The  demurrer  to  the  defenee 
should  therefore  be  allowed.     With  respect  to  the 
question  upon  the  second  paragraph  of  the  summons 
and  plaint,  it  had  been  insisted  that  even  if  the  words 
themselves  complained  of  ia  that  paragraph  were  not 
actionable,  yet  if  the  intepretation  given  of  them  in 
the  innuendo  was  sufficient  to  make  them  so,  the 
Court  under  the  Common  Law  Procedure  Act,  had 
no  right  to  consider  whether  they  were  capable  of  that 
interpretation,  and  that  was  now  altogether  a  matter 
for  the  jnry.     On  the  other  hand  it  was  insisted  that 
Lavelie  v.  Oranmore  had  decided  that  this  was  stiH 
a  matter  for  the  Court.      Against  that  it  was  said 
that  the  Common  Law  Procedure  Act  bad  been  over- 
looked in  Lavelie  v.  Oranmore,  and  that  the  law  in 
Ireland  in  spite  of  a  slight  dissimilarity  between  the 
Irish  add  English  Common  Law  Procedure  Acta  was 
the  same  as  in  England.     The  first  thing  was  to  see 
what  was  done  in  Lavelie  v.   Oranmore,  and  they 
were  relieved  from  all  difficulty  on  that  point,  because 
the  decision  in  that  case  had  been  overruled.  tPBrien, 
J.  had  searched  and  had  ascertained  that  the  judg- 
ment of  the  Queen's  Bench  in  Lavelie  v.  Oranmore 
had  been  reversed  in  the  Exchequer  Chahiber  by  five 
judges  against  two.     We  should,  therefore,  look  to 
the  reason  of  the  thing.    And  on  the  language  of  the 
64th  and  81st  sections  of  the  Common  Lair  Proce- 
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dure  Amendment  Act  (Ireland),  and  combining  those 
two  sections,  there  was  no  material  difference  between 
the  law  here  and  the  law  in  England  as  stated  in  s. 
61  of  the  English  Act.  They  were  all  of  opinion 
that  if  the  words,  either  with  or  without  the  meaning 
pat  upon  them  by  the  innuendo  showed  a  cause  of 
action,  that  was  sufficient,  and  it  was  for  the  jury  to 
try  the  question ;  and  on  that  point  they  felt  them- 
selves concluded  by  the  authority  of  Hemming*  v. 
Oason.  But  still  there  was  this  difficulty,  that  it 
-was  necessary  to  show  that  the  words  with  the  mean- 
ing put  on  them  by  the  innuendo  gave  a  cause  of 
Action,  and  in  the  present  case  the  words  in  that 
meaning  did  not  impute  an  indictable  offence.  Nei- 
ther was  there  any  sufficient  special  damage  averred, 
for  it  had  been  decided  that  tho  general  words  used 
in  the  paragraph  did  not  imply  special  damage.  Then, 
vera  the  words  actionable  or  spoken  of  the  plaintiff 
in  his  character  as  treasurer  of  the  relief  committee? 
They  were  not,  for  it  did  not  appear  that  this  office 
was  any  place  of  profit,  or  that  Gurrigan  was  likely 
to  incur  any  temporal  loss  by  losing  the  place.  Ft 
had  been  held  that  to  impute  incontinency  to  a  clergy- 
man did  not,  in  the  absence  of  special  damage,  afford 
ft  ground  of  action,  unless  It  was  shown  that  he  held 
a  place  of  profit,  of  which  he  might  be  deprived  if 
detected  in  that  vice.  For  these  reasons  his  Lordship 
was  of  opinion  that  the  second  paragraph  of  the  plaint 
was  bad. 

O'Brien,  J — With  respect  to  the  demurrer  taken 
to  the  plea  of  privilege  to  the  first  count  in  the  sum- 
mons and  plaint  (which  was  the  question  principally 
argued),  I  am  opinion  that  the  demurrer  should  be 
allowed  on  the  ground  that  the  words  complained  of 
were  not  spoken  on  any  lawful  occasion  that  would 
have  raised  the  privilege  relied  on.  I  admit  that  under 
certain  circumstances  the  defendant,  as  a  member  of 
the  committee  by  whom  the  plaintiff  had  been  ap- 
pointed their  secretary  and  treasurer,  might  have 
been  privileged  in  speaking  those  woids  to  parishion- 
ers, though  not  members  of  the  committee.  If,  for 
instance,  it  appeared  that  the  plaintiff,  as  such  secre- 
tary and  treasurer,  was  about  to  collect  and  receive 
monies  from  some  of  the  parishioners  to  whom  those 
words  were  addressed,  then  indeed  the  defendant 
might  have  been  privileged  in  mentioning  to  those 
parties  the  information  which  be  had  received,  in 
order  to  prevent  their  monies  from  being  received  and 
misappropriated  by  the  plaintiff,  provided  that  the 
defendant  really  believed  such  information  to  be  true, 
and  made  the  communication  bona  fide,  and  without 
malice.  But  that  is  not  the  present  case.  There  is 
no  statement  in  the  defence  that  any  of  the  persons 
to  whom  the  communication  was  made  had  subscribed, 
or  were  going  to  subscribe,  to  the  fund,  or  had  any  such 
interest  or  concern  in  the  matter  as  would  render  the 
communication  to  them  privileged,  or  that  the  occa- 
sion on  which  the  communication  was  made,  was 
such  as  called  for  it.  The  decision  in  the  case  of 
Cianchy  v.  Cahill  (Smith  and  Batty,  p.  232),  which 
has  been  referred  to  by  my  Lord  Chief  Justice  is  an 
authority  against  the  validity  of  the  present  plea,  a*( 
in  that  case  there  were  stronger  grounds  for  contend- 
ing that  the  communication  was  privileged,  having 
been  made  to  the  bishop,  than  thera  are  in  the  pre-' 


sent  for  contending  that  it  was  privileged  when  made 
to  the  parishioners  generally,  without  stating  that 
any  of  them  were  or  intended  to  be  subscribers,  or 
had  any  sqfficient  interest  in  the  matter,  ft  id  mine* 
cessary  for  me  to  refer  to  any  of  the  other  authorities 
vhich  have  been  so  fully  stated  by  the  Ohief  Justice. 
With  respect  to  the  plea  of  privilege  to  the  second 
count,  I  am  of  opinion  that  although  it  is  bad  for 
the  same  reasons  as  that  to  the  first  count,  still  that 
defendant  is  entitled  to  judgment  on  the  demurrer  to 
it,  inasmuch  as  the  second  count  itself  is  bad.  The 
ground  upon  which  I  am  now  of  that  opinion  is  dif- 
ferent from  that  which  was  at  first  suggested.  It 
had  occurred  to  me  during  part  of  the  argument,  that 
the  second  count  was  bad,  on  the  ground  that  tho 
slanderous  words  complained  of  in  that  count  were  not 
in  themselves  actionable,  and  that  the  construction 
put  upon  them  by  the  innuendo  was  not  warranted 
either  by  the  wordB  themselves,  or  by  any  statements 
in  the  second  count;  and  the  decision  of  the  majority 
of  i  his  Court  in  Lavelle  v.  Oranmore  (7  Ir.  Jur., 
n.  a  55),  from  which  my  brother  Fitzgerald  dis- 
sented, was  referred  to  as  an  authority  to  show  that 
it  is  for  the  Oourt  to  decide  whether  the  words  com- 
plained of  are  capable  of  bearing  the  construction  put 
upon  them  by  the  innuendo.  I  was  not  present  at 
the  argument  of  that  case,  and  took  no  part  in  the 
judgment.  I  have,  however,  ascertained  since  this 
case  was  first  argued  before  us,  that  the  judgment  of 
this  Court  was  reversed  by  the  Court  of  Error  in  June, 
186A,  a  fact  which  is  not  noticed  fa  the  reports. 
There  were  other  questions  in  that  case,  and  as  the 
judgment  of  the  Court  of  Error  is  not  reported,  h 
does  not  appear  on  what  ground  it  proceeded.  Under 
these  circumstance*,  and  having  regard  to  the  provi- 
sion of  the  65th  section  of  the  Common  Law  Proce- 
dure Act  of  1853  (which  materially  altered  the  law. 
as  to  the  necessity  of  prefatory  statements  supporting 
an  innuendo),  and  also  to  the  decision  of  the  Court  of 
Queen's  Bench  in  England  in  Hemings  v.  Gaion  (1 
El.  fil.  &  El.  352),  upon  a  corresponding  provision  in 
the  61st  section  of  the  English  Common  Law  Proce- 
dure Act  of  1852,  I  think  the  case  of  Lavelie  r. 
Oranmore  cannot  be  relied  on  as  to  that  question, 
and  that  the  objection  to  an  innuendo  noon  the  ground 
I  have  stated  is  not  one  that  can  he  raised  by  demur- 
rer. In  that  case  of  Hemings  v.  Qaeon  (which  was 
on  a  motion  in  arrest  of  judgment)  Lord  Campbell 
states  as  the  opinion  of  all  the  Court  that  the  6 1st 
section  ef  the  English  Act,  and  the  two  forms  in 
the  Schedule  B.  to  that  Act  (32  &  33)  enabled  the 
pleader  to  pat  by  innuendo  any  construction  he 
pleased  upon  the  words  complained  of,  and  that  it 
was  for  the  jury  to  say  whether  the  words  were 
spoken  with  such  meaning.  I  am,  however,  of  opi- 
nion that  the  second  connt  hi  bad,  though  we  pnt 
upon  the  words  complaiped  of  the  meaning  attributed 
to  them  by  the  innuendo.  They  are  not,  even  with 
that  meaning,  actionable  of  themselves,  as  they  do  not 
charge  any  indictable  offence.  It  is  certainly  alleged 
that  they  were  spoken  of  plaintiff  in  the  execution  of 
his  office  of  secretary  and  treasurer,  and  therefore 
stated  by  the  innuendo  as  meaning  that  he  was  guilty 
of  bad  and  discreditable  actions  as  such  secretary  and 
treasurer,  and  was  not  fit  for  such  offices;  but  it  is 
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not  stated  that  he  thereby  lost  his  office  (which  is  not 
even  alleged  to  have  been  one  of  profit),  or  that  he 
suffered  any  other  special  damage  thereby;  and  the 
general  charges  of  loss  of  character  and  acquaintances, 
&c,  are  not  statements  of  special  damage  sufficient  to 
sustain  an  action  for  words  not  actionable  of  them- 
selves. The  case  of  Gallwey  v.  Marshall  (9  Excb. 
294)  shews  the  necessity  of  stating  special  damage 
where  the  words  are  not  actionable  of  themselves, 
even  though  spoken  of  plaintiff  in  his  professional 
character.  In  that  case  the  plaintiff  stated  in  his 
declaration  that  he  was  a  clergyman  of  the  Church  of 
England,  and  complained  of  certain  words  spoken  of 
him  in  that  character,  and  imputing  to  him  "  gross 
and  scandalous  conduct  and  incontinence."  But  the 
Court  held,  on  demurrer,  that  the  declaration  was  bad, 
Pollock,  C.  B.,  stating  in  his  judgment  that  the  de- 
claration would  be  good  if  it  had  stated  that  the 
plaintiff  was  a  beneficed  clergyman,  or  was  in  the 
actual  receipt  of  professional  temporal  emolument  as 
preacher,  lecturer,  &a,  as  in  such  case  the  charge,  if 
true,  would  have  caused  his  deprivation,  &<%,  and  con- 
sequent loss  of  emoluments  in  other  cases,  but  that  as 
the  declaration  did  not  aver  that  plaintiff  had  any 
office  or  employment  of  temporal  profit,  the  action 
would  not  Jie,  as  no  actual  damage  or  loss  of  temporal 
profit  bad  been  proved.  The  principle  of  that  deci- 
sion is,  in  my  opinion,  applicable  to  the  present.  On 
these  several  grounds  I  concur  in  the  rule  pronounced 
by  the  Chief  Justice,  that  there  should  be  judgment 
for  the  plaintiff  on  the  demurrer  to  the  plea  of  privi- 
lege to  the  first  count,  and  for  defendant  on  the  de- 
murrer to  the  plea  of  privilege  to  the  second  count. 

Fitzgerald,  J.,  concurred  as  to  the  plea.  As  to 
the  second  paragraph,  he  had  not  heard  the  argument, 
and  therefore  expressed  no  judgment.  At  the  same 
time  he  had  read  the  count,  and  thought  it  unsus- 
tainable. 

George,  J.,  said  that  it  was  settled  that  to  privi- 
lege words,  it  should  appear  that  three  things  con- 
curred— that  the  party  speaking  them  was  bound  by 
an  interest  or  duty  to  do  so;  that  he  did  so  bona 
fide;  and  lastly,  that  he  took  a  fit  and  proper  occa- 
sion to  do  it.  That  bad  not  been  shown  here.  As 
to  the  second  point,  he  thought  the  65th  section  of 
the  Common  Law  Procedure  Act  dispensed  with  the 
necessity  of  the  colloquium.  He  thought  that  the 
words  here  came  as  near  as  possible  to  a  libel,  bnt, 
on  the  grounds  stated  by  O'Brien,  J.,  he  concurred 
in  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff  upon  the 
demurrer  to  the  third  defence  to  the 
first  count;  judgment  for  the  de- 
fendant upon  the  demurrer  ore  tenus 
to  the  second  paragraph  of  the  sum- 
mons and  plaint 


Court  of  tixtfytqutv. 

Repotted  by  William  A.  Sargent,  Esq.,  Barrlster-at-Lav. 

Keene  v.  M'BLABf. — Nov.  3. 

Motion  to  set  aside  plea  as  embarrassing — Ejectment, 

To  a  summons  and  plaint  in  ejectment  for  non  pay- 
ment of  rent,  directed  to  "  James  MBlain  and 
others,  defendants?  defendant  (James  MB  lain) 
pleaded,  "  Defendant  does  net  hold  the  premises  in 
the  plaint  mentioned  as  tenant  to  plaintiff  as  al- 
leged."    Held,  on  motion  to  set  aside  this  plea  as 
embarrassing,  that  it  was  the  proper  plea. 
The  summons  and  plaint  was  the  ordinary  one  in 
ejectment  for  non-payment  of  rent,  directed  to  "  James 
M'Blain  and  others  defendants.9'  The  defence  was  as 
follows: — Defendant,  James  M'Blain,   appears   and 
takes  defence  to  the  action  of  the  said  Elisa  Jane 
Keene  and  Augustine  Keene,  and  says  that  defendant 
does  not  hold  the  premises  in  the  plaint  mentioned  as 
tenant  to  plaintiffs  as  alleged,  and  therefore  he  de- 
fends the  action. 

Gamble,  for  plaintiff,  applied  to  the  Court  to  set 
aside  the  defence  as  ambiguous  and  embarrassing,  and 
calculated  to  delay  the  fair  trial  of  the  action,  inas- 
much as  it  does  not  deny  that  the  premises  in  the 
plaint  mentioned  are  held  of  plaintiffs  by  some  of 
defendants,  nor  deny  the  title  of  plaintiffs  to  same, 
nor  that  the  rent  is  due  as  alleged. — Murphy  v. 
Carey  (12  Ir.  C.  L.  K.  A  p.  9)  will  be  relied  on  by 
the  other  side,  but  it  is  a  distinct  case  from  this. — ; 
Figgis  v.  Hickey  (7  Ir.  Jur.  160);  23  &  24  Vict  c. 
154,  ss.  55,  194;  Murphy*.  Toohey  (3  Ir.  C.  L.R. 
226) ;  Bell  v.  Beatty  (6  Ir.  C.  L.  R.  399);  Dillon  v. 
Mangan  (1  Ir.  Jur.  N.  a.  335). 

M'Mahon  contra,  for  defendant,  in  support  of  the 
plea. — It  is  impossible  for  us  to  traverse  the  plaint 
otherwise  than  as  we  have  done.    Murphy  v.  Carey 
is  directly  in  our  favour. 
Gamble  in  reply. 

Piqot,  C.B — The  only  difference  between  Murphy 
v.  Carey  and  this  case  is,  that  in  the  former  the  writ 
was  directed  to  several  persons  named,  and  to  others 
also.  Those  named  were  made  parties  to  the  suit  by 
being  summoned  to  answer  the  plaint  which  followed 
the  form  given  in  No.  15  in  the  Schedule  to  the  Act 
Mr.  Gamble  says  "  defendants  "  in  the  plaint  means 
all,  both  those  named  and  those  unnamed  and  un- 
known ;  if  we  were  to  bold  it  to  be  so,  it  would  be  very 
absurd.  In  that  case  a  landlord  would  be  bound  to 
prove,  not  only  that  a  defendant  named  and  known 
held  under  him,  but  also  that  others  not  named  and 
unknown  held  with  him.  If  "  defendants"  means  all. 
it  would  not.be  enough  to  prove  that  those  named 
were  tenants.  The  meaning  of  the  plaint  clearly  is, 
that  those  named  are  the  only  defendants,  bnt  that 
the  writ  is  directed  to  others  in  order  to  warn  them 
that  the  proceedings  are  instituted  to  recover  posses- 
sion of  the  land,  and  not  to  make  them  defendants. 
In  the  present  case  the  plea  is  distinct,  as  also  is  the 
plaint  that  the  defendant  (naming  him)  holds  the 
land;  then  the  plea  is  a  traverse  of  a  material  allega- 
tion exactly  the  same  as  in  Murphy  v.  Carey.  There 
exists  a  difficulty  for  the  landlord  in  finding  out  who 
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are  his  tenants,  bat  that  is  to  be  found  in  every  action 
of  covenant  where  assignees  are  sued.  There  yon 
mast  show  that  defendant  is  assignee,  and  he  may 
have  become  an  assignor,  and  made  another  his  as- 
signee. There  is,  then,  this  great  difficulty  for  a 
landlord  to  meet  a  defence,  when  the  assignment  b 
traversed  similarly  in  replevin.  The  difficulty  in  the 
landlord's  case  here  might  be  removed  at  the  trial  by 
the  jadge  amending  in  the  ordinary  way.  If  a  tenant 
proved  that  he  was  not  a  tenant,  by  showing  a  con- 
veyance to  a  third  person,  I,  for  one,  wonld  accom- 
modate his  proof  to  his  case.  We  mast,  therefore, 
give  judgment  for  defendant. 

Motion  refused  with  costs. 


[Before  the  full  Coubt.] 

Dowuno  v.  Adams. — Nov.  9. 

Jfevr  tried  motion —  What  constitutes  a  yearly  hiring — 
Evidence  oj  usage. 

An  indefinite  hiring  is  a  yearly  hiring,  but  this  ge- 
neral rule  may  be  varied  by  a  usage  existing  in  the 
trad*  with  respect  to  which  the  parties  are  con- 
tracting. 

This  was  an  action  tried  before  Fitzgerald,  B.  at  the 
aittings  after  Hilary  Term,  1866.  The  summons  and 
plaint  stated  a  hiring  of  plaintiff  by  defendant  sb  a 
clerk,  &&,  in  defendant's  trade  for  a  year  at  17s.  6d. 
per  week  to  be  raised  to  £1  per  week  after  three 
months  upon  certain  events,  and  alleged  a  discharge 
of  plaintiff  before  the  expiration  of  year.  There  were 
three  defences — 1.  A  traverse  of  the  alleged  hiring. 

2.  Misconduct  of  plaiutiff  in  furnishing  erroneous  and 
fraudulent  returns  of  the  men  in  defendant's  employ- 
ment, with  the  view  of  getting  money  from  defendant. 

3.  Habitual  neglect  of  duty  by  plaintiff. 

Plaintiff '8  evidence  was  as  follows. — Had  been  in 
the  employment  of  Messrs.  Pirn  &  Co.  for  17  years, 
ending  in  1865,  as  second  store-keeper.  On  the 
Saturday  prior  to  Feb,  27,  1866,  had  two  interviews 
with  defendant,  and  bad  some  conversation  about  the 
situation  of  foreman  in  defendant's  establishment, 
which  was  then  vacant;  that  on  the  Monday  after- 
wards, defendant  offered  him  1 7s.  6<L  for  six  months, 
and  if  he  satisfied  him  he  would  give  him  afterwards 
£52  a  year,  and  at  the  rate  of  £1  per  week;  that  on 
plaintiff's  refusal  to  take  that,  defendant  said,  "  I'll 
give  you  17s.  6d.  per  week  for  three  months,  and 
after  that  to  £l  per  week,  if  you  give  me  satisfac- 
tion;" that  his  duty  was  to  keep  and  furnish  weekly 
returns  of  the  names  of  the  workmen  employed,  the 
number  of  days  each  man  worked,  the  work  at  which 
he  was  employed,  and  the  sum  due  for  such  wore, 
also  to  superintend  the  stores,  the  discharging  of  ves- 
sels, and  the  general  business  of  the  concerns,  and 
that  he  had  power  to  employ  whatever  number  of 
men  he  thought  necessary;  that  he  entered  on  his 
duties  on  Feb.  28,  1865 ;  that  he  was  not  furnished 
with  proper  books  to  keep  the  accounts;  that  he  paid 
the  wages  to  the  workmen  as  he  received  them;  that 
for  the  first  three  months  he  was  paid  17s.  fid.  per 


week,  and  afterwards  £1  per  week;  that  on  Sept. 
2,  defendant,  without  any  previous  notice,  told  htm 
he  had  made  up  his  mind  to  part  with  him  for  having 
employed  more  men  than  he  ought,  and  for  having 
embezzled  some  money;  that  he  left  defendant's  em- 
ployment that  evening. 

At  the  close  of  plaintiff's  case,  Exham,,  Q.C.,  for 
defendant,  called  on  his  Lordship  to  non-suit  plaintiff, 
on  the  ground  that  the  contract  proved  was  not  for  a 
year,  but  was  either  a  weekly  hiring,  or,  at  the  most, 
a  hiring  for  three  months  certain. 

His  Lordship  declined  so  to  do,  being  of  opinion 
that  the  contract  proved  was  for  no  definite  time,  and 
therefore  must  be  taken  to  be  a  yearly  hiring. 

Defendant  examined. — Had  been  for  1 1  years  in 
the  corn  trade  in  Dublin;  that  the  word  "year"  did 
not  occur  at  all  in  the  making  of  the  contract. 

Witness  was  then  asked,  "  Do  you  know  what  is 
the  usage  of  the  trade  as  to  hiring  foremen?" 

Plaintiff's  counsel  objected  to  this  question  as  not 
applicable  to  any  issue  joined  between  the  parties. 
His  Lordship  allowed  the  question,  and  witness  de- 
posed that  the  invariable  custom  in  this  trade  as  to 
the  hiring  of  foremen  is  to  engage  them  by  the  week, 
and  discharge  them  on  giving  tbem  a  week's  notice, 
or  paying  a  week's  wages,  and  that  nothing  was  said 
between  the  parties  as  to  the  custom. 

William  Meg  aw  examined. — I  am  a  corn  mer- 
chant; I  have  been  in  the  trade  11  years;  lama 
corn  commission  agent ;  1  buy  and  sell  corn ;  I  have 
a  foreman  in  my  employment;  there  is  a  usage  in  the 
trade  as  to  the  hiring  of  such  persons.  (This  evi- 
dence was  objected  to  as  before,  and  allowed.)  I 
have  been  told  by  corn  merchants  what  the  usage  is, 
and  have  myself  hired  foremen ;  the  usage  is  to  hire 
by  the  week ;  I  never  heard  of  any  custom  unless 
hiring  by  the  week. 

Richard  Perrin  examined.— I  am  a  corn  broker;  I 
have  a  foreman  to  take  charge  of  corn  going  in  and 
out  of  my  stores,  and  to  see  vessels  discharged,  and 
to  pay  workmen ;  I  know  there  is  a  usage  in  the 
trade  as  to  hiring  foremen  (this  objected  to,  and  al- 
lowed as  above);  the  hiring  is  by  the  week;  I  never 
heard  of  them  being  hired  otherwise. 

George  Clibborn  examined. — I  am  acorn  and  flour 
merchant;  1  keep  a  foreman  for  our  stores  and  busi- 
ness; I  do  not  import  cargoes;  the  usage  in  the 
branch  of  the  trade  in  which  Mr.  Adams  is,  is  to  hire 
foremen  and  pay  them  weekly  (objected  to  as  above, 
and  also  because  witness  was  not  in  same  trade,  and 
allowed). 

On  cross-examination,  witness  Baid  there  was  no 
rule  to  prevent  any  corn  merchant  from  hiring  a  fore- 
man for  the  year. 

Baron  Fitzgerald  told  the  jury  that  a  general  hiring 
of  a  servant,  that  is  to  say,-  a  hiriug  in  which  the 
duration  of  the  service  is  not  specified,  is  a  hiring  for 
a  year,  and  is  such  even  though,  by  the  terms  of  the 
hiring,  the  wages  are  paid  weekly,  and  the  service 
determinable  by  a  week's  notice  or  payment  of  a 
week's  wages;  bnt  that  this  general  rule  is  not  with- 
out exception.  That  if  the  hiring  be  in  a  certain 
trade,  and  there  is  a  recognized  usage  in  that  trade 
as  to  the  hiring  of  a  servant  therein — as  to  the  dura- 
tion of  the  hiring,  or  the  notice  required  to  determine 
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j£ guch  usage  is  to  be  considered  as  imported  iqto 

the  contract,  unless  the  terms  of  the  contract  exclude 
U.  That  there  was  nothing  in  the  terms  of  the  con- 
tract as  exposed  to  by  plaintiff  to  exclude  the  usa^e 
alleged  by  defendant's  witnesses;  that  the  hiring  in 
the  trade  was  a  weekly  one,  and  determinable  on  a 
week's  notice,  or  by  payment  of  a,  week's  wages. 
4qd  bis  Lordship  left  to  the  jury  the  question  as  to 
whether  there  was  auch  a  recognized  usage  in  the 
trade,  directing  them  to  find  for  or  against  plaintiff 
on  the  issue  on  the  first  defence  according  as  they 
{bund  against  or  for  the  usage. 

Heron,  Q.C.  for  plaintiff,  objected  to  the  learned 
Baron  telling  the  jury  that  there  was  nothing  in  the 
terms  of  the  contract  as  deposed  to.  by  plaintiff  to 
exclude  the  usage  alleged,  and  asked  his  Lordship  to 
tell  the  jury  that  it  was  inconsistent  with  the  contract 
as  proved  by  plaintiff  or  defendant,  also  to  leave  the 
question  of  inconsistency  to  the  jury.  The  learned 
judge  declined  to  dp  either,  and  the  jury  found  for 
defendant  on  tho  first  issue,  and  for  plaintiff  on  the 
other  two  defences. 

Heron,  Q.G.  for  plaintiff,  having  obtained  a  rule 
put  for  a  new  trial  on  the  grounds  of  misdirection  and 
the  reception  of  illegal  evidence. 

Exharn,  Q.C.  for  defendant  (with  htm  Walker) 
showed  cause  against  the  conditional  order. — Baxter 
¥.  Nurse  (6  M.  &  Gr.  935);  MeUner  v.  Bolton  (9 
Axch.  518);  Packer  v.  IbboUon  (4  G.  B.  *.  s.  346); 
Fairmdn  v.  Oakford  (5  H.  &  N.  635);  Grant  v. 
#addox  (15  M.  &  W.  737). 

Heron,  Q.G.  (with  him  Keough)  contra,  for  plaintiff 
in  support  of  the  rule. — The  usage  here,  if  proved, 
vps  one  directly  contradicting  the  express  contract 
entered  into  between  the  parties.     Implied  usage  is  a 
different  thing  engrafted  on  many  contracts.     This  is 
a  custom  to  hire  foremen  weekly,  and  from  that  they 
drew  the  inference  that  the  weekly  hiring  was  deter- 
minable by  a  week's  notice  or  a  week's  wages.     Thjs 
is  not  analogous  to  the  case  of  domestic  servants, 
whose  hiring  is  a  yearly  one,  determinable  by  a 
nionth's  warning  or    a  month's  wages. — Roberts  v. 
Barker  (I  Cr.  &  M.  808);  Webb  v.  Plummer  (2  B. 
6  AL  746);  Beeston  v.  Collyer  (4   Biug.   3,09,); 
RackeU  v.  Royal  Exchange  Assurance  Co.  (2  Gv.  & 
Jer.  244) ;  Trueman  v.  Loder  (1 1  A.  &  E.  589). 
Keough  on  same  side. 
Walker  was  not  called  on  to  reply* 
Pigot,  C.B — The  notes  of  my  brother  Fitzgerald 
plainly  show  tha,t  there  was  a  usage  in  the  trade  that 
the  hiring  should  be  a  weekly  one,  and  on  that  point 
Mr.  Heron  addressed  the  jury,  and  tbeyt  °y  fche 
ljght  afforded  to  them  by  the  contract  as  proved  by 
plaintiff,  came  to  the  conclusion  that  the  custom  con- 
trolled the  contract.     There  was  no  objection  to  the 
verdict  on  the  grounds  of  surprise,  or  that  the  evi- 
dence was  ambiguous,  and  surely  it  is,  quite,  impossi- 
ble for  us  to  set  aside  the  verdict.     The  law,  as  lajd 
down  by  my  brother  Fitsgexald,  is  quite  settled,  via., 
tlfyst  an  indefinite  hiring  is  a  hiring  fop:  a  yea/,  but 
.  this  indefinite  hiring  tnay  be  explained  by  wage  ex- 
isting in  the  trade  with  reference,  to  wh^ch  $he  parties 
a/e  pealing.     In  the  present  case  the  only  mention  of 
xjnje  is  in  the  sentence  referring  to  plaintiff's  salary 
«•  £52  a  year,  and  at  the  rate,  of  £  I  a  *eefcM    T)>e, 


what  is  said  about  six  or  three  months  totally  dis- 
places plaintiff's  contention,  for  that  would  point  to  a 
hiring  for  six  months,  or  three  months,  and  not  for  a 
year.  A  yearly  payment  may  be  consistent  with  a 
weekly  hiring.  For  these  reasons  we  are  all  of  opi- 
pion  that  the  judge's  direction  was  right. 

Rule  discharged  with  costs,. 


[Before  Fitkjebald,  Hughes,  and  Dkabt,  B.B.] 

Doban  v.  Chancellor. — Nov.  14. 

New  trial  motion— Action  pending. 

A  plaint  was  issued  on  October  1 4th,  1865;  filed 
November  6tA.  ordered  to  be  amended  November 
13th,  and  no  time  was  fixed  within  which  the 
amendment  was  to  be  made.    A  second  plaint  for 
the  same  cause  of  action  was  issued  May   14th, 
1866.     Defendant  pleaded  action  pending  to  this; 
but  the  judge  was  of  opinion  that  no  action  was 
pending,  and  the  jury  found  for  plaintiff,  with  £50 
damages.    Held,  on  motion  for  a  new  trial  that  the 
order  of  amendment,  specifying  no  time  within 
which  the  amendment  was  to  be  made,  ana\  there- 
fore, allowing  it  to  be  mads  at  any  time  within  a 
year,  had  the  effect  of  keeping  the  action  in  being 
for  a  year;  ana\  therefore,  that  the  former  action 
was  pending  at  the  time  the  second  was  brought, 
and,  consequently,  that  the  verdict  must  be  entered 
for  defendant. 
This  ?as  an  action  Cor  breaking  and  entering  plain- 
tiff's house,  converting  hex  gopds,  and  for  arrest  and 
false  imprisonment,  and  malicious  prosecution.      It 
was  trfod  before  Deasy,  B.,  at  the  sittings  after  last 
Trinity  Tern*.     The  defence  was  that  another  action 
in  the  tame  matter  was  pending.     Plaintiff's  case 
was  rtated  and  proved  as  if  there  waa  no  defence, 
and  the  sole  inquiry  was  aa  to  the  amount  of  damages. 
All  evidence  on  the  part  of  defendant  to  prove  that 
defendant  bad  not  authorised  the  arrest  and  imprison- 
mnent that  he  did  not  prosecute  plaintiff,  and  that  he 
entered  hex  house  at  her  own  request  and  did  not 
convert  hex  property,  waa  tendered  at  the  trial,  but 
excluded  by  the  learned  judge.     Defendant  gave  in 
evidence  an  attested  copy  of  a  summons  and  plaint, 
isaned  by  sanje  plaintiff,  dated  Oct.  12th,  1865;  also 
an,  order'of  the  Court  of  Exchequer,  dated  Nov.  13th, 
^865,  to  auiwd  the  plaint.  The  plaint  had  been  served 
before  the  order  was  made.    The  summons  and  plaint 
in  the  present  action,  was  served,  and  bears  date  May 
14th,  1866.     Plaintiff's  counsel  admitted,  that  the 
cause  of  atfion  in  both  plaints  waa  the  same,  and 
asked  no  .Question  to  be  left  to  the  jujy  on  that  point. 
Defendant's  counsel  called,  on  his  lordship,  on  this 
admission  to  direct  a  verdfct  fox  defendant,  which  his 
lord^ip  refused  to  do;  bnt,  on  the  contrary,  ruled 
that  there  was  no  action  pending  when  the,  present 
plaint  was  panedi  and  reserved  leave  tflt  defendant  to 
move  to.  have  the  verdict  entered  for  him,,  should  the 
Court  be  of  opinion  that  he  should  have  ap  directed. 
Baron  Deasy  then  charged  as,  i?  there  was.  no  de- 
fence, and  tbe  juxy  found  for  the.  plaintiff*  with  £50 
damages. 
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The  summons  and  plaint  in  the  former  action  was 
"Victoria,  &c,  to  the  said  John  Chancellor  greeting. 
John  Chancellor,  the  defendant,  is  summoned  to  an- 
swer the  complaint  of  Alicia  Doran,  jfbe  plaintiff,  who 
complaiD8  that  defendant,  contriving  and  intending  to 
injure  plaintiff,  maliciously  caused  two  policemen  to 
enter  her  premises  at  South  Frederick -street,  in  the 
Citj  of  Dublin,  on  or  about  the  lfcth  day  of  January; 
1865,  to  search  therein  for  stolen  goods,  ralsely  al- 
leged by  defendant  to  have  been  received  by  plaintiff 
knowing  them  to  have  been  stolen,  and  to  assault 
plaintiff  herself,  and  to  take  her  into  custody,  and  to 
imprison  her  in  the  cell  of  the  station-house  of  Col- 
lege-street from  the  hour  of  four  o'clock  in  the  after- 
noon of  that  day,  the  l&b  day  of  January  aforesaid, 
until  the  sitting  of  the  police  court  bf  the  next  day; 
then  to  bring  plaintiff  before  a  police  magistrate,  by 
whom  she  was  remanded  for  a  week,  when  she  was 
again  "brought  .before  the  police  magistrate  upon  said 
false  charge,  and  further  caused  by  defendant  to  be 
bound  in  recognisance  for  her  due  appearance  at  the 
next  following  Commission,  to  be  held  at  Green-street 
hi  the  City  of  Dublin,  to  await  and  abide  any  indict- 
ment which  might  be  framed  against  plaintiff  at  said 
Commission,  which  was  afterwards  held  at  said  place 
upon  Tuesday,  the  7th  day  of  January,  1863;  buti 
although  defeudaut  caused  said  false  charge  to  be  pro- 
secuted against  plaintiff  before  the  grand  jury  at  said 
Commission,  yet  this  grand  jury  could  not,  and  did 
not,  find  any  indictment  upon  said  false  charge,  and 
ignored  the  bill  grounded  thereupon,  by  which  several 
grievances  plaintiff  suffered  great  pain  of  body  and 
mind,  and  was  exposed  and  injured  in  her  credit  and 
circumstances,  for  which  injuries  plaintiff  claims  £100. 
And  that  defendant,  on  the  10th  of  January,  1865, 
seized  and  took  plaintiff's  goods  and  chattels;  that  is 
to  say,  an  Indian  box  of  considerable  value,  and  five 
dozen  of  stereoscopic  slides,  and  other  valuable  arti- 
cles, for  which  injuries  plaintiff  claims  £50.  And 
farther,  that  defendant,  upon  said  10th  day  of 
January,  1865,  converted  to  his  own  use,  or  wrong- 
fully deprived  plaintiff  of  the  use  and  possession  of 
the  aforesaid  articles,  that  is  to  say,  an  Indian  box 
of  considerable  value,  and  five  dozen  of  stereoscopic 
slides,  and  other  valuable  articles,  for  which  injury 
plaintiff  claims  £50.  And  further,  that  defendant, 
though  repeatedly  applied  to  for  them,  still  detains 
from  plaintiff  her  said  goods  and  chattels,  that  Is  to 
flay,  an  Indian  box  of  considerable  value,  and  five 
dozen  of  stereoscopic  slides,  and  plaintiff  claims,  un- 
der the  4th  count,  a  return  of  said  goods  and  chattels, 
or  their  value,  and  the  sum  of  £50  for  their  deten- 
tion, the  particulars  of  which  are  endorsed  hereon. 
And  plaintiff  prays  judgment  against  said  defendant 
to  recover  the  said  sum  of  £250,  and  her  costs  of 
suit,"  &c  The  1st  count  was  afterwards,  by  order 
of  the  Court,  amended. 

The  Mowing  are  the  dates  connected  with  the 
former  suit: — 

Plaint  issued,  October  14th,  1865. 

Served  personally,  October  23rd. 

Piled;  November  6th. 

Notice  of  filing  served  on!  defendant's  shopman1, 
November  6th. 

Order  to  amend,  Norembto  13th.        ; 


The  following  are  the  dates  connected  with  the  pre- 
sent suit: — 

Plaint  issued,  May  14th,  1866. 

Served  personally,  May  15tb. 

Filed,  May  16th. 

Defence  filed,  May  23rd. 

Dowse,  Q.C.,  having  obtained  a  rare  nisi  accord* 
ingty. 

Heion>  Q.C.,  for  plaintiff  (with  him  Waters), 
showed  cause  against  the  conditional  Order.  The 
former  action  was  out  of  court  and  at  an  end,  and, 
therefore,  there  was  but  the  one  action  in  existence 
against  defendant.— 'Thomson  v.  Armstrong  (1  Ir. 
Jur.  Mr.  a.  335);  MuiltA  v.  Bonjor  (5  If.  C.  L.  It 
475);  Cooper  v.  Nias  (3  B.  &  Ad.  27 1);  Rorke  v. 
McCarthy  (6  Ir.  L.  R.  29);  WorUy  v.  Lee  (2  Term 
R.  112). 

Meredytht  contra  for  defendant  (with  him  Dowse, 
Q.C.)  in  support  of  the  rule. — The  former  action  was 
pending,  and  was  a  bar  to  the  second  one* — C.  L.  P. 
Act  (1853)  s.  37;  Pollard  v.  M'Dermott  (1  Smyths 
1);  Richardson  v.  Daly  (7  Dowl.  P.  C  25) ;  C.  L.  P. 
Act  (1853)  s.  39  •  Lord  Clifton  v.  Boulgtr  (6  Ir.  Jur. 
102). 

Dowse,  Q.C,  on  same  side. 

Waters  in  reply. — The  first  action  was  out  of 
court.-— 0.  L.  P.  Act  (1853)  s.  44. 

Cur.  adv.  vult. 

November  17. — the  judgment  of  the  Court  was 
now  delivered  by 

Fitzgerald.  B.— [His  lordship  referred  to  the 
pleadings  J.  The  only  question  for  us  is,  whether 
there  ought  to  have  been  a  direction  for  defendant 
under  the  circumstances  of  the  case.  A  summons 
and  plaint  was  issued  by  plaintiff  on  October  14th, 
1865,  and  another,  for  the  same  cause  of  action,  on 
May  14th,  1866.  By  s.  37  of  the  Common  LaW 
Procedure  Act,  1853,  a  summons  and  plaint  becomes 
ineffectual,  unless  filed  within  a  certain  number  of 
days.  Here  the  original  plaint  was  served  on  October 
23rd,  but  not  filed  until  November  6th;  it  was  then 
too  late  to  enforce  an  appearance  on  the  part  of  de- 
fendant. There  was  no  evidence  at  the  trial  that  a 
notice  of  the  filing  of  the  plaint  was  served  on  defen- 
dant. Sec.  87  further  provides.  [His  lordship  read 
it.]  Then,  as  plaintiff  could  not  enforce  a  defence, 
unless  within  six  months  from  the  filing  of  the  plaint, 
it  is  contended  on  his  part  that  the  former  action  wall 
oni  of  court,  and  at  an  end  before  the  second  was 
brought.  Defendant,  on  the  other  hand,  says  ft 
was  not  out  of  court,  nor  at  an  end ;  but  only  that 
power  was  taken  from  plaintiff  of  prosecuting  it,  or 
that  it  acted  as  a  piotection  to  defendant  against  a 
second  action,  and  he  relies  on  sec.  39-  In  the  view 
of  the  edse  which  I  take,  it  is  not  necessary  to  deter- 
mine this.  If  there  were  not  the  following  circurii- 
stances  in  the  case,  the  first  action  would  have  been  stffbf- 
cientty  out  of  Court  to  allow  the  second  to  be  brought, 
vis.,  the  Order  to  amend,  bearing  date  November  13th, 
1865.  Under  the  Common  Law  Procedure  Act, 
1653,  no  appearance/  6f  defendant  is  requisite  before 
the  defence;  but  when  defendant  hie  b^en  served 
frith  the  writ  he  is1  to  be  deemed  in  Cdart.  The 
plaint  W  a  prices*  dnty;  and  riot  a  pieiding  Until  tfled; 
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afterwards  it  becomes  a  pleading.  There  was  a  mo- 
tion to  set  wide  the  first  count  of  the  snmmons  and 
plaint  for  embarrassment*  therefore,  the  plaint  was 
then  a  pleading;  and,  therefore,  it  had  been  filed,  and, 
consequently,  defendant  had  had  notice  of  the  filing  of 
the  plaint.  It  seems  to  me  that  defendant,  after  the 
order  of  November  13th,  1866,  must  be  deemed  to 
hare  been  served  with  a  notice  of  the  filing  of  the 
plaint.  We  must  assume  that  he  was,  and  there  was 
then  no  new  proceeding  requisite  to  enforce  a  defence; 
bat  defendant  was  then  bound  to  appear  and  defend 
the  action.  The  order  fixed  no  time  within  which 
the  amendment  was  to  be  made,  and,  therefore,  it 
might  be  made  at  any  time  within  a  year,  and  this  kept 
the  action  in  being  for  a  year;  also,  therefore,  the  first 
action  was  pending  at  the  time  the  second  was 
brought,  and,  therefore,  we  are  of  opinion  that  the 
rerdiot  should  be  entered  for  defendant. 

Conditional  order  made 
absolute  with  costs. 


Hinder  v.  Deacon. — Nov.  19. 

Motion  to  set  aside  judgment— Amount  paid  by  de- 
fendant without  the  knowledge  of  plaintiff's  at- 
torney. 

Degendant  paid  the  amount  of  his  debt  to  plaintiff 
without  informing  plaintiff's  attorney*  and  without 
paying  the  costs.  The  attorney,  knowing  nothing 
of  the  payment^  marked  judgment,  and  levied  an 
execution.  Held,  on  motion  to  set  aside  the  judg- 
ment, that  the  motion  must  be  refused  with  costs, 
but  that  the  judgment  should  be  reduced  by  the 
amount  paid. 

The  summons  and  plaint  was  issned  on  October  27, 
1866,  for  £8  7s.  fid.  Defendant  forwarded  that  sum 
to  plaintiff  without  acquainting  plaintiff's  attorney,  on 
Nov.  6.  On  Nov.  12,  plaintiff's  attorney,  in  igno- 
rance of  the  payment,  marked  judgment  for  £8  7s. 
5d.  and  £4  7s.  costs,  and  levied  an  execution  on  de- 
fendant's house  on  November  13. 

Heron,  Q.C.  (with  him  M'Dermot)  for  defendant, 
applied  to  sot  aside  the  judgment.  He  relied  on  an 
affidavit  of  defendant  setting  forth  the  above  facts. 
Defendant  showed  plaintiff's  receipt  for  the  snm 
claimed  to  the  bailiffs  at  the  time  of  the  execution, 
but  they  carried  off  his  goods  notwithstanding.  The 
judgment,  under  these  circumstances,  ought  to  be  set 
•side. 

Byrne,  contra,  for  plaintiff,  in  rupport  of  the  judg- 
ment.— The  judgment  is  perfectly  regular;  defendant 
paid  the  amount  of  the  debt  to  plaintiff  behind  the 
back  of  his  attorney,  in  order  to  deprive  the  attorney 
of  his  costs.  Counsel  relied  on  an  affidavit  of  plain- 
tiff's attorney,  stating  that  he  marked  judgment  be- 
lieving the  debt  was  unpaid.  Plaintiff,  on  receipt 
of  the  actual  sum  due,  without  auy  sum  for  costs, 
would  naturally  think  that  there  was  no  action 
commenced — Blew  v.  Steinau  (11  Exch.  440); 
JBrien  v.  Waleh  (H.  &  J.  23). 

M'Dcrmot  in  reply.— It  could  not  have  been  any 
4rick  on  our  part,  for  if  so  we  wonld  not  hare  paid 


the  debt  five  days  before  we  need  have. — M'Kennar. 
Sexton  (8  Ir.  Jur.  w.  s.  216);  Harbison  y.  Wilcox 
(11  Ir.  L.R.500). 

Pigot,  C.B. — We  are  of  opinion  that  this  motion 
onght  not  to  be  'granted  on  the  terms  sought.     We 
refuse  the  motion,  though  defendant  may  obtain  a 
reduction  of  the  amount  for  which  judgment  has  been 
marked,  but  he  must  pay  the  costs  of  this  motion.     I 
hesitate  about  giving  costs  in  favour  of  plaintiff's 
attorney,  for  1  think  this  motion  indicates  that  it  is 
the  practice  prevailing  too  mnch  at  present  that  an 
attorney  instructed  to  collect  in  the  debts  of  an  Eng- 
lish client,  makes  the  snmmons  and  plaint  the  medium 
of  his  demand.     The  attorney *s  duty  to  the  commu- 
nity at  large  and  to  his  client  was,  not  to  make  the 
summons  and  plaint  the  first  means  of  collecting  his 
client's  debts,  but  to  apply  by  letter  in  the  first  in- 
stance to  defendant.      It  is  perfectly  plain  that  bis 
client  meant  to  ask  his  aid  in  two  capacities — first,  as 
a  correspondent;  secondly,  as  an  attorney,  if  be  could 
not  otherwise  get  in  his  debt;  but  he  did  not  mean  to 
have  the  plaint  issued  in  the  first  instance  for  a  debt 
which  might  have  been  paid  at  once  if  defendant 
had  been  properly  applied  to.      Defendant,  on   the 
other  hand,  was  a  defaulter  here  as  in  another  case, 
with  the  same  plaintiff,  though  he  was  aware  of  his 
claim.     As  to  the  merits  of  the  case,  defendant  was 
served  on  Oct.  27  with  the  plaint     He  does  nothing, 
says  nothing,  till  Nov.  5,  when  he  goes  to  plaintiff's 
attorney,  and  pays  to  him  a  debt  due  by  him  to  plain* 
tiff  in  another  proceeding.     On  the  next  day  be  trans- 
mits a  cheque  to  plaintiff  for  the  sum  claimed  in  the 
present  action.     This  plaint  it-  not  the  first  he  was 
served  with.    By  the  other  plaint  he  was  apprised 
that  he  shonld  pay  the  costs  if  the  case  were  settled 
after  the  issuing  of  the  plaint,  and  still  after  that  he 
pays  the  amount  of  this  debt  to  plaintiff  in  person, 
saying  nothing  to  the  attorney  of  his  intention  so  to 
do,  though  speaking  to  him  the  very  day  before.    For 
what  reasor  did  he  act  thus?     A  man  of  business 
pays  a  debt  behind  the  back  of  his  creditor's  attorney, 
and  he  did  it  knowingly,  forbearing  to  tell  the  attor- 
ney, and  evidently  intending  some  inconvenience  to 
plaintiff  or  plaintiff's  attorney,  or  else  some  benefit  to 
himself,  and  he  could  not  benefit  himself  otherwise 
than  by  having  the  chance  of  escaping  costs,  which  a 
man  ignorant  of  law  might  imagine  he  conld   do. 
When  he  got  the  receipt  from  plaintiff  he  did  not 
tell  the  attorney.     Why?    Was  it  from  fear  of  the 
attorney  proceeding  against  him  for  his  costs?  What- 
ever his  reason  was,  the  result  was  that  plaintiff's 
attorney  remained  in  ignorance  of  the  payment,  and 
having  sued  for  the  debt,  and  not  hearing  of  the  pay- 
ment drew  the  natural  inference  that  the  money  had 
not  been  paid,  and  he  then  made  the  affidavit,  which 
was  perfectly  true  as  far  as  he  conld  judge,  though 
actually  untrue.      Thus  defendant  is  to   blame  for 
having  voluntarily  deceived  plaintiff's  attorney,  for 
the  judgment  would  not  have  been  entered  in  this 
form  were  it  not  for  defendant.   We  have  held  before 
this  that  when  there  is  a  fair  opportunity  in  the  ordinary 
course  of  business  a  plaintiff  should  apprise  his  attor- 
ney of  his  dealings  with  a  defendant ;  but  here  is  a 
client  with  a  great  deal  of  business,  with  many  printed 
receipts  to  save  time,  and  if  he  lived  near  his  attor- 
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Bey  he  would  be  in  default  if  he  did  Dot  apprise  him 
of  the  payment  by  defendant,  bnt  he  lives  at  a  consi- 
derable distance,  having  his  residence  in  England,  and 
corresponding  with  defendant.  This,  I  think,  pre- 
sents a  different  aspect.  Here  the  time  was  so  short 
and  the  correspondence  of  such  a  natnre  that  there  is 
no  default  in  plaintiff.  I  think  from  the  multiplicity 
of  his  business  transactions,  and  his  many  accounts  in 
England  and  Ireland,  plaintiff  could  only  send  instruc- 
tions to  his  agents  in  various  parts,  and  then  leave 
the  matter  in  their  hands.  It  would  be  a  great  nui- 
sance to  a  trader  to  have  to  write  to  his  attorney  at 
every  step  of  the  case,  and  it  would  entail  great  ex- 
pense on  clients,  and  these  considerations  appear  to 
me  to  absolve  plaintiff  from  all  blame  in  the  matter. 
With  his  attorney  in  Dublin  it  was  a  natural  infe- 
rence for  plaintiff  to  draw  when  he  received  defen- 
dant's letter  that  the  suit  bad  not  been  commenced, 
and  that  defendant  had  sent  the  debt  without  the 
costs  as  he  had  not  been  sued  at  all,  or  else  that  de- 
fendant had  settled  the  costs  in  Dublin  with  the  at- 
torney there.  As  to  the  costs,  defendant  misled  the 
other  side,  and  therefore  he  ought  to  pay  the  costs. 
I  am  struck  by  this,  knowing,  as  I  do,  the  object  of 
-this  motion,  which  is  made  for  the  purpose  of  laying 
the  foundation  for  an  action  which  ought  never  to  be 
brought,  viz.,  an  action  against  plaintiff  for  the  seizure 
of  defendant's  goods.  We  think  we  ought  to  make 
the  order  in  these  terms  that  all  further  proceedings 
in  this  case  should  cease.  We  refuse  this  motion,  but 
on  the  terms  of  defendant  paying  the  costs  of  the 
action  and  of  this  motion,  full  satisfaction  will  be 
•entered  on  the  judgment.  I  have  made  the  foregoing 
observations  in  order  to  show  distinctly  that  the 
Court  will  look  with  sharpness  at  the  conduct  of  at- 
torneys, who,  in  the  case  of  small  debts,  act  as  the 
attorney  has  done  here. 

Motion  refused  with  costs,  which 
were  fixed  at  £4  45. 


Mubpht  v.  Fielding  and  Bacon. — Nov.  19. 

Motion  to  set  aside  defence— The  general  issue — Mu- 
tiny Act,  1866. 

A.  brought  an  action  against  B.  for  false  imprison- 
sonmenL    B.  pleaded  that  he  did  the  acts  alleged 
solely  as  governor  of  a  military  prison,  to  which 
plaintiff  was  commuted.     Held,  on  motion  to  set 
aside  this  plea,  that  it  must  be  amended  by  adding 
the  words,  "  in  pursuance  of  the  Mutiny  Act,  and 
any  Acts  incorporated  with  it." 
This  was  an  action  for  false  imprisonment  brought  by 
plaintiff,  who  was  tried  by  a  court-martial,  at  which 
the  defendant,  Fielding,  was  the  prosecutor,  and  de- 
fendant, Bacon,  the  governor  of  Arbour-hill  military 
prison,  to  which  he  committed  plaintiff  when  brought 
to  him  previous  to  the  court-martial.      The  court- 
martial  acquitted  plaintiff  on  the  ground  of  mistaken 
identity;  he  was  supposed  to  have  been  a  military 
deserter  named  Lynch.      Defendant's  (Bacon)  plea 
now  was,  "  that  the  action  was  brought  against  him 
solely  as  governor  of  Arbour-hill  prison.'' 


Butt,  Q.C.  (with  him  O'LoghUn)  for  plaintiff,  ap- 
plied to  set  aside  this  plea  as  embarrassing.  The  plea 
is  one  of  the  general  issue.  The  Mutiny  Act,  s.  89, 
of  this  year  strangely  gives  the  plea  of  the  general 
issue  to  Ireland ;  this  will  be  relied  on  by  the  other  side. 
But  that  Act  does  not  authorise  the  plea  of  "  not 
guilty  "  here,  as  it  does  not  in  England,  where  de- 
fendant could  plead  the  general  issue  without  the  aid 
of  this  Act.  They  ought  to  have  averred  in  their 
plea  that  they  did  the  act  complained  of  under  the 
Mutiny  Act.  But  there  is  nothing  in  the  Mutiny 
Act  authorising  the  confinement  ordered  here  by 
defendant.  Plaintiff  here  was  never  subject  to  the 
Articles  of  War  at  all,  as  it  was  a  case  of  mistaken 
identity.  They  ought  to  have  pleaded  "  not  gnilty 
by  statute,"  as  in  England. 

Sullivan,  Q.C.  contra,  in  support  of  the  plea. — 
[Pigot,  CB. — You  need  not  address  us  upon  the 
point  as  to  the  general  issue,  for  we  must  consider 
the  Common  Law  Procedure  Act  abolishing  the  ge- 
neral issue  in  Ireland  as  pro  hac  vice  repealed  by  the 
express  words  of  the  Mutiny  Act]  Very  well.— 
Richards*.  Easto  (15  M.  &  W.  244) ;  Mutiny  Act, 
1866,  s.  82. 

PiGOT,  CB. — Let  the  defence  be  amended  by  in- 
troducing the  words,  "  in  pursuance  of  the  Mutiny 
Act  and  any  Acts  incorporated  with  it."  The  issue 
will  then  be  whether  defendant  is  guilty  or  not  The 
costs  of  the  motion  will  be  costs  in  the  cause. 

Motion  granted* 


Murphy  v.  Fielding  and  Bacon. — Nov.  22. 

Application  to  postpone  trial — Absence  of  witnesses. 

A  reasonable  time  will  be  given  to  a  defendant  to  pre- 
pare his  defence,  and  procure  the  attendance  of 
his  witnesses. 

This  case  came  again  before  the  Court  to-day  in  the 
form  of  an  application  by 

Sullivan,  Q.C,  (with  him  Harrison,  Q.C.  and 
Murphy,  Q.C.)  for  defendants,  that  the  trial  be  post- 
poned until  the  sittings  after  next  Hilary  Term. 
Counsel  relied  on  an  affidavit  of  defendant.  Bacon, 
which  stated  that  be  had  material  witnesses — private 
soldiers — stationed  at  Gibraltar,  whom  it  would  not 
be  possible  to  have  here  before  the  ensuing  after-sit- 
tings were  euded. 

Butt,  Q.C.  contra,  for  plaintiff  (with  him  O'Logh- 
lenj  to  resist  the  motion. — The  motion  is  intended  for 
the  purpose  of  looking  for  witnesses  rather  than  any- 
thing else. 

O'Loghlen  on  same  side. — The  summons  and 
plaint  was  issued  on  October  29,  thus  defendant  had 
plenty  of  time  to  get  these  witnesses  if  be  had  wished. 
He  has  time  enough  even  now  to  have  them  before 
the  end  of  the  ensuing  after -sittings. 

Harrison*  Q.C.  was  not  called  ou  to  reply. 

Pioot,  CB. — We  are  of  opinion  that  this  motion 
onght  to  be  granted.  We  cannot  apply  technical 
rules  to  cases  like  this;  we  most  apply  common  sense. 
This  is  a  peculiar  case.  From  the  nature  of  this 
action,  as  explained  on  this  motion  and  the  former 
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ane  a  few  days  ago,  it  is  indispensable  for  defendants 
to  bare  great  latitude  in  preparing  their  defence. 
Their  case  may  be  that  by  the  construction  of  the 
Mutiny  Act  and  the  Articles  of  War,  a  person  once 
subject  to  those  articles  may  be  committed  to  such 
custody  as  plaintiff  was  here.  Defendant,  Bacon,  was 
exposed  to  two  fires — the  civil  fire  and  the  military. 
JJe  was  obliged  to  obey  the  military  order  to  take 
plaintiff  into  custody,  and  now  he  is  in  danger  from 
the  civil  tribunal,  from  his  obedience  to  that  very 
order.  I  can  understand  that  though  the  writ 
was  served  on  October  29,  time  ought  yet  to  be  given 
to  defendants.  As  my  predecessor,  Lord  Guillamore, 
said,  "  It  is  possible  to  prosecnte  an  equity  suit  with 
a  coach  and  six,"  yet  we  ought  not  thus  to  hasten  on 
matters.  Defendants  may  wish  to  consider  the  Mu- 
tiny Act  and  the  Articles  of  War,  and  the  practice  in 
England  and  elsewhere.  It  is  quite  possible  that  the 
witnesses  might  be  here  in  time;  but  are  we  to  tie 
i|p  a  party's  hands  in  this*way?  1  must  say  that  it 
appears  to  me  there  is  a  vast  quantity  of  unnecessary 
matter  in  plaintiff's  affidavit,  of  which  it  is  impossible 
to  speak  otherwise  than  with  disapprobation.  I  am 
almost  inclined  to  ask  my  brothers  to  say  that  this 
should  be  a  reason  for  giving  the  costs  of  this  motion 
to  defendants.  I  see  no  reason  for  the  long  state- 
ments in  the  affidavit 

Motion  granted.     Costs  to  be 
costs  in  the  came. 


[Bkfobs  the  Lord  Chief  Baron  and  Fitzgerald 
and  Deast,  BB.] 

Harbison  v.  Forest. — Nov.  24. 

Motion  to  set  aside  award — Evidence  at  arbitration. 

It  is  the  duty  of  arbitrators  to  hear  evidence  and  to  give 

the  parties  an   opportunity   to  produce  evidence. 

Hence,  an  award  made  without  evidence  will  be  set 

aside. 
This  was  an  action  for  seduction;  damages  laid  at 
£300.  There  was  a  submission  to  arbitration,  and 
plaintiff's  arbitrator  assessed  the  damages  (which  were 
the  sole  question  in  the  case)  at  £100;  defendant's 
arbitrator  at  £60;  and  the  umpire  at  £90.  The 
arbitrators  heard  no  evidence  whatever;  they  merely 
acted  on  their  knowledge  of  the  condition  in  life  of  the 
parties  (farmers),  and  in  fact  only  took  into  consider- 
ation what  Bum  defendant  could  pay.  The  award  was 
then  drawn  np  by  defendant's  attorney,  but  without 
defendant's  authority. 

Harrison,  Q.C.  for  defendant,  applied  to  set  aside 
the  award,  relying  on  an  affidavit  of  defendant  setting 
forth  the  above-mentioned  facts. 

•7.  Hamilton,  contra,  for  plaintiff,  and  in  support  of 
the  award. — The  only  question  was  as  to  the  amount 
of  damages,  and  the  arbitrators,  as  knowing  the 
parties,  were  in  a  position  to  estimate  the  damages 
without  witnesses.  Plaintiff  says  in  his  affidavit  that 
he  was  under  the  impression  that  no  witnesses  were  to 
be  examined.  Defendant  is  estopped  from  question- 
ing the  award  by  the  fact  that  his  attorney  drew  it 
•  Up,  and  by  his  not  having  tendered  his  witnesses  at 
« the  time  of  the  award. 


Pigot,  C.B. — This  award  most  be  set  aside,  but  it  is 
a  great  calamity  to  the  parties  concerned,  for  it  Uan  ex- 
ceedingly probable  thing  thai  until  the  event  of  the  award 
was  known,  both  plaintiff  and  defendant  were  satisfied 
that  witnesses  were  not  wanted  for  the  purpose  of  en- 
abling the  arbitrators  to  decide  the  matter.  I  cannot 
understand  what  light  could  be  thrown  on  defendant's 
case  by  any  evidence  he  might  have  adduced;  bnt  still 
we  must  act  judicially ;  we  must  take  care  that  this  fo- 
rum  acts  properly.  It  is  contended  now  that  because  evi- 
dence was  not  tendered  to  the  arbitrators,  they  were  to 
make  the  award  without  hearing  any  evidence;  but 
this  is  a  fallacy.  It  was  the  duty  of  the  arbitrators  to 
hear  evidence,  and  also  to  give  an  opportunity  to  the 
parties  to  give  evidence,  bnt  the  arbitrators  determined 
the  matter  by  themselves.  It  was  most  improper  of 
defendant's  attorney  to  draw  up  the  award  without 
authority  from  his  client. 

Motion  granted  with  costs. 


[Before  the  full  Court.] 

Hemfton  v.  Humphreys. — Nov.  26. 

Striking  of Jury  under  old  system — Action  for  bribery 
at  an  election. 

An  affidavit  that  it  would  be  unsatisfactory  tome 
party  to  have  his  case  tried  by  a  jury  struck  under 
the  present  syHem,  if  not  met  by  a  counter-affidavit, 
is  ground  for  granting  a  motion  to  strike  the  jury 
under  the  old  system.  Senible,  the  Court  unU  not 
be  bound  by  authorities  in  motions  depending  on 
their  discretion. 

This  was  an  action  to  recover  £100  for  defendant's 
alleged  bribery  at  the  last  election  at  Londonderry. 

M'Donagh,  Q.C.  (with  him  Ball,  Q.C.,  and/. 
Hamilton)  for  defendant,  applied  to  have  the  jury 
struck  under  the  old  system.  Political  matters  wilt 
prevail  here.  Defendant  is  the  land  agent  of  His 
Excellency  the  Marquis  of  Abercorn. — Barron  v. 
West  of  England  Insurance  Company  (3  Ir.  C.  L. 
R.  113);  Fleming  v.  Taylor  (3  Ir.  C.  L.  R.  75); 
Molester  v.  Fegan  (9  Ir.  C.  L.  R.  A  p.  44).  The 
earlier  cases  were  ex  parte,  though,  at  present,  notice 
is  required.— Harrison  v.  Lynch  (3  Ir.  0.  L.  R.  257J; 
Magee  v.  Mark  (5  Ir.  Jur.  N.  s.  1 34). 

Pallas,  QC,  contra  (with  him  McLaughlin)  for 
defendant— As  to  political  feelings  in  the  case.— 
Bowling  v.  Sadlier  (3  Ir.  C.  L.  R.  603);  Smyly  v. 
Hughes  (7  Ir.  Jar.  )39). 

M'Laughlin  on  the  same  side. — Hirsch  v.  But 
Sugar  Company  (6  Ir.  Jur.  291);  Hughes  v.  ShuUy 
(16  Ir.  C.  L.  R.  Ap.  6). 

Ball,  Q.O.,  in  reply. — I  rely  on  these  three  points. 
1.  The  nature  of  the  action.  2.  The  constitution  of 
the  existing  jury  pannel  in  this  Court.  3.  The  ab- 
sence of  a  denial  that  our  application,  if  granted, 
would  further  the  enjls  of  justice  in  this  case. 

Fioor,  C.B. — This  is  manifestly  a  case  when  the 
less  said  in  giving  judgment  the  better.  There  has 
been  a  distinct  and  positive  statement  here  piade,  not 
on  behalf  only,  but  npon  the  oath  of  defendant's  soli- 
citor, that  h$  has  ascertained  there  would  be  a  pre- 
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ponderance  of  jurors  of  one  political  tendency  if  the 
jory  were  struck  on  the  present  system  In  this  case. 
On  the  other  side  there  is  an  absence  of  anything  en- 
countering this  statement — a  total  absence  of  any 
statement,  that  the  striking  the  jory  on  the  old  sys- 
tem would  occasion  a  preponderance  the  other  way. 
There  exists  that,  which  under  the  new  system 
would  be  unsatisfactory  to  one  party,  white  to  the 
other  party  there  would  be  nothing  unsatisfactory  un- 
der the  old.  I  disclaim  all  idea  of  deciding  this  case 
upon  any  former  authorities.  In  my  opinion  nothing 
is  so  mischievous  as  to  tie  up  the  hands  of  a  Court  in 
motions  when  their  discretion  is  to  be  exercised.  It 
is  extremely  possible  that  if  I  had  been  in  the  Queen's 
Bench  when  the  decision  referred  to  was  given,  I  wonld 
have  thought  that  the  jury  ought  t6  have  been  struck 
nnder  the  old  system ;  but  I  am  not  called  on  here  to 
give  an  opinion  either  for  or  against  that  case.  It  is  es- 
sential that  notice  be  given  to  the  opposite  party ;  for 
prima  facie  the  jurisdiction  ought  not  to  be  changed. 
We,  therefore,  think  the  motion  must  be  granted,  the 
•costs  to  be  costs  in  the  cause. 

Motion  granted. 


Sittings  in  Banco  after  Term. 
[Before  Fitzgerald,  Hughes,  and  Deast,  BB.*] 

Kiernan  v.  Brereton. — Nov.  27. 

New  trial  motion — Furnishing  of  bill  of  costs  by  at- 
torney previous  to  action  brought — 12  4r  13  Vict. 
c.  53,  s.  2. 

The  bill  of  costs  to  be  served  on  a  defendant  by  an  at- 
torney under  12  £  13  Vict.  c.  53,  s.  2,  must  show 
on  the  face  of  it  an  intention  to  charge  the  defen- 
dant, or  else  this  intention  must  appear  on  a  writ 
ing  served  on  defendant  contemporaneously. 

This  was  an  action  by  an  attorney  for  his  costs,  and 
for  £  1 00  lent,  against  three  defendants,  Robert  Law- 
rence Brereton,  William  Watson  Brereton,  bis  bro- 
ther, and  Caroline  Catherine  Brereton,  his  sister. 
The  case  was  tried  at  the  last  after-sittings  before 
Deasy,  B.  Defendants  severed  in  their  defences,  the 
two  latter  pleading  that  plaintiff  did  not,  one  month 
before  action  brought,  furnish  them  with,  or  leave  at 
their  house,  &c.  a  bill  of  charges  and  disburaments, 
Ac.  as  required  by  statute.  There  was  ho  doubt  of 
such  delivery  to  the  first  defendant,  and  there  was  a 
verdict  against  all  three,  leave  being  reserved  to  re- 
duce the  verdict  by  Jg87  Os.  6d.  as  against  the  two 
latter  defendants,  if  the  Court  should  be  of  opinion 
that  there  was  no  delivery  to .  them  within  the  scat 
12  &  13  Vict.  c.  53,  s.  2.  la  May,  1858,  plaintiff 
was  retained  by  defendants  to  act  for  them  in  certain 
matters  pending  in  Chancery.  In  Jnna,  1859,  plain- 
tiff got  a  power  of  attorney  from  the  same  parties  to 
act  for  them.  The  bill  of  costs  was  entitled— "  In 
Chancery.  In  re  Robert  Lawrence  Brereton^  William 
Watson  Brereton,  and  Caroline  Catheiine  Brereton. 
Miscellaneous  costs  between  solicitor  and  client." 


•  Tie  Lord  Chief  Baron  being  at  the  Nisi  Priui  afteir- 
eittiogt. 


i\nd  the  envelope  was  addressed,  "Robert  Lawrence 
Brereton  "  alone. 

Pallet,  Q.C.  having  obtained  a  rule  nisi,  in  pursu- 
ance of  the  leave  reserved* 

Shaw,  Q.C.  (with  him  Litton)  for  plaintiff,  showed 
cause  against  the  conditional  order. — As  to  the  intent 
of  the  Legislature  in  passing  12  &  13  Vict.  c.  53,  s. 
2— Crowderr.  Shee  (\  Camp.  437;;  Frowdv.Stil- 
lard  (4  C.  &  P.  51);  Champ  v.  Stoles  (6  H.  &  N. 
683);  Booth  v.  Mason  (1  H.  Bl.  291);  Roberts  v.  ' 
Lucas  (1 1  Exch.  41).  The  authorities  decide  that  a 
bill  of  costs  entitled  in  the  cause,  signed  by  the  at- 
torney, and  served  on  one  of  several  defendants  jointly 
liable,  is  a  sufficient  compliance  with  the  statute.-— 
Finchett  v.  How  (2  Camp.  275) ;  Holmes  v.  Magrath 
(5  Ir.  L.  R.  376);  Daubney  v.  Phipps  (16  Q.  B. 
507,  514);  Orinley  v.  Austen  16  Q.  B.  504);  Mant 
v.  Smith  (4  H.  k  N.  324);  Bromlow  v.  Lowry 
(Batty,  234). 

Bewley,  contra  (with  him  PalUs,  Q.C.)  for  defen- 
dant, in  support  of  the  rule — The  two  defendants  for 
whom  we  appear  are  not  liable,  because — 1.  The 
heading  of  the  bill  shows  no  intention  of  charging 
them.  2.  The  individual  items  of  the  bill  show  an 
intention  to  charge  R.  L.  Brereton,  and  not  the  other 
two  defendants.  The  envelope  is  addressed  to  him 
only.  There  is  no  allusion  by  name  to  these  two 
defendants  in  the  will;  in  six  instances  they  are  re- 
ferred to  as  the  brother  and  sister  of  R.  L.  Brereton. 
Take  one  item,  for  instance,  in  the  will — "  Letter 
sent  to  plaintiff  say  ing  I  had  transmitted  £10  to  his 
brother  and  sister ."  This  shows  a  decided  intention 
not  to  charge  the  other  two  defendants. — Polling's 
Attorneys,  328;  1  Lush.  Practice,  292;  Manning 
v.  Glynn  (1  Jones,  513);  Engleheart  v.  Moore  { 15 
M.  &  W.548);  Dime*  v.  Wright  (8  M.  AGr.  831); 
Taylor  v.  Hodgson  (3  Dow.  &  Low.  115). 

PaUes%  Q.C.  on  same  side. 

Litton  in  reply. 

Fitzgerald,  B. — It  is  not  necessary  to  let  this  case 
stand.  There  is  some  difference  between  the  case  of 
Manning  v.  Glynn  and  some  others,  but  the  result  of 
all  the  authorities  is,  that  the  intention  to  charge  a 
defendant  must  appear  either  on  the  face  of  the 
bill  of  costs  itself,  or  on  some  writing  served  con- 
temporaneously oh  defendant.  It  seems  to  have  been 
held  that  if  there  is  ambiguity  in  the  writing,  attend- 
ing circumstances  may  be  looked  to  to  explain  it,  but 
that  !s  not  necessary  to  decide  here,  for  there  is  no 
intention  to  charge  those  tw6  defendants ;  but  on  the 
envelope  there  is  the  name  of  R.  L.  Brereton  alone. 
Therefore,  this  verdict  must  be  reduced,  in  the  terms' 
of  the  conditional  order,  by  £87  Os.  6d.  as  against 
those  two  defendants." 

Rule  made  absolute,  tcith  costs. 


[BEFORE  fHE  FULL  COURT.] 

HoDGtoS  v.  Po&*— Nov.  23 

New  trial  motion — Blank  warrants  of  Committal-^ 
14  £  15  Vict.  c.  93. 

•  See  a  motion  of  King  v.  Poe,  reported  in  10  Ir.  Jar.  ».«. 
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A  warrant  for  committal  to  safe  custody,  omitting  de- 
fendants name  in  the  body  of  the  warrant,  though 
in  all  other  respects  correct,  is  void. 

This  was  an  action  for  aasanlt  and  false  imprisonment 
tried  at  the  last  after-sittings,  before  Fitzgerald,  B. 
Plaintiff,  together  with  one  William  King  and  John 
Smith,  created  a  disturbance  in  a  church,  at  Nenagh, 
during  divine  service ;  thereupon  defenandaut,  a  justice 
of  the  peace,  took  them  into  custody.  They  were  sub- 
sequently committed  nnder  a  warrant,  which  was  as 
follows:— 

"James  Jocelyn  Poe,  of  Nenagh,  complainant; 
William  King,  Robert  Dodgens,  and  John  Smith, 
defendants. 

Petty  Sessions,  District  of  Nenagh, 

Connty  of  Tipperary. 
Whereas,  a  complaint  was  made,  and  that  the  said 
defendants  did,  &a  This  is  to  command  yon  to 
whom  this  warrant  is  addressed  to  lodge  the  said 
of  Nenagh.  in  the  gaol,  Ac." 
The  warrant  followed  the  form  (E.  b.)  in  the  schedule 
to  14  &  15  Vict,  c.  93,  with  the  exception  that  the 
blank  for  the  defendant's  name,  after  the  words  "  to 
lodge  the  said,"  was  not  filled  up.  The  jury  found 
for  plaintiff,  with  £5  damages,  to  be  increased  in 
accordance  with  the  leave  reserved  by  £5  more  if  the 
Court  should  be  of  opinion  that  the  above  warrant 
was  an  illegal  aqd  bad  one. 

Dowse,  Q.C.,  having  obtained  a  rnle  nisi  accord- 
ingly. 

MlDonagh,  Q.C.  (with  him  Ryan),  for  defendant, 
showed  cause  against  the  conditional  order.  The  only 
question  in  the  case  is,  as  to  the  illegality  of  the  war- 
rant, and  we  contend  it  is  a  perfectly  good  warrant ; 
for  there  is  no  uncertainty  as  to  who  was  to  be  com- 
mitted when  the  defendants'  names  appear  already  in 

preceding  part  of  the  warrant.     [Fitzgerald,  B 

The  difficulty  I  have  is  this— the  words  "  of  Nenagh '' 
occur  immediately  after  "the  said''—— and  the 
only  person  mentioned  as  belonging  to  Nenagh  is 
the  complainant].  There  is  but  one  complainant; 
therefore,  this  could  not  refer  to  him,  especially  as 
the  words  "  they  "  and  "  the  said  defendants  "  occur 
just  before.  It  would  be  absurd  to  refer  "  the  said  " 
to  the  complainant.  Committals  for  safe  custody 
need  not  be  as  acenrate  as  committals  for  execution. 
— Levinge,  Justice  of  the  Peace  (2nd  Ed.)  105, 
and  cases  referred  to  there ;  Rex  v.  Oourlay  (7  B.  & 
0.  679);  Re  Elderton  (6  Mod.  75).  The  Queen's 
Bench  do  not  at  once  discharge  a  prisoner  if  the  war- 
rant for  bis  committal  be  bad;  but  they  call  for  the 
informations,  and  enquire  if  the  offence  is  set  forth 
there  or  not. — 1  Chitty  Criminal  Law,  111,  115); 
Prince  v.  Nicholson  (5  Taunt  333);  Broom's  Legal 
Maxims,  nnder  the  head  of  "  Verba  Ulata  inesse 
videntur" 

Lover,  contra  (with  him  Dowse,  Q.C.)  for  plaintiff 
in  support  of  the  rule. — As  to  the  omission  of  the 
name  in  the  body  of  the  warrant — King  v.  Hood 
(1  Moo.  C.C.  281);  Fletcher  v.  Calthrop  (Bit.  <fc 
8ym.  223);  Queen  v.  DartUtt  (12  Law  J.  n.  s.  M. 
C.  127);  Money  v.  Leech  (1  W.  Bl.  554);  Shad- 
jett  v.  CUpson  (8  East.  829);  King  r.  Cooper  (6 
Term  B.  509);  Re  Tordorf  (Bit.  &  Sym.  17);'  Van- 


derburg  v.  Spooner  (1  Law  R.  Exch.  316);  Housin 
v.  Barrow  (6  Term  B.  122);  Boyd  v.  Durand  (2 
Taunt.  161).  "  They  "  in  the  warrant  would  include, 
at  least,  two  of  the  defendants,  and  if  so,  which  two 
would  it  be?— Rex  v.  Home  (Cooper  672);  King  v. 
HazeU  (13  East.  139);  Butter  v.  Bianconi  (11  Ir. 
L.  B.  276);  Re  Byrne  (11  Ir.  L.  B.  538);  1  Hales9 
Pleas  of  the  Crown,  587;  King  v.  Bees  (16  State 
Tr.  1);  Queen  v.  Pelham  (2  Cox  Cr.  Cases  17); 
Queen  v.  Galvin  (16  Ir.  C.  L.  R.  452). 

Dowse,  Q.C.,  on  same  side. — Is  there  a  substan- 
tial uncertainty  in  this  warrant?  I  do  not  contend 
that  the  name  itself  most  appear;  but  the  warrant 
must  contain  such  an  accurate  description  of  the  per- 
son to  be  committed,  giving  the  reason  why  he  is  not 
named  as  will  prevent  any  mistake. — Paley  Convic- 
tions, 276;  Chitty  Criminal  Law,  110;  1  Burns' 
Justice,  179. 

Ryan  in  reply. — I  don't  dispute  the  authority  of 
the  cases  cited  on  the  other  aide;  but  the  question  is 
do  the  names  of  defendants  appear  in  the  warrant? 
for  it  is  clear  law  that  they  must — King  v.  OoodaU 
(Sayers  li9);  Re  Elderton  (6  Mod.  75).  The 
warrant  is  qnite  clear. 

Pigot,  C.B. — My  opinion  has  changed  during  t he- 
argument.  At  first,  I  was  inclined  to  yield  to  Mr. 
M'Donagh's  contention,  and  to  say  that,  as  "the 
said  *  appeared  in  the  warrant  just  after  "  defen- 
dants," we  ought  to  hold  th$  warrant  sufficiently  cer- 
tain ;  but  irrespective  of  the  authorities  cited  by  Mr. 
Lover,  and  looking  at  the  warrant  and  considering 
the  kiud  of  obligation  intended  to  be  cast  on  a  con- 
stable, we  onght  to  hold  this  warrant  bad.  It  is  of 
the  utmost  importance  that  instruments  of  this  kind 
should  be  intelligible  and  capable  of  being  at  once  un- 
derstood, and  so  intelligible  that  by  the  perusal  of  per- 
sons of  ordinary,  and  even  inferior,  knowledge  they 
should  indicate  clearly  the  person  to  be  dealt  with  by  the 
warrant.  A  warrant  for  committal  is  directed  to  a  class 
of  officers  who  are  not  of  the  highest  degree  of  con- 
stables; often  of  inferior  education  and  diligence,  and 
sometimes  net  well  versed  in  the  reading  or  construc- 
tion of  legal  documents,  and  what  is  as  important  when 
these  documents  are  addressed  to  this  inferior  class, 
they  are  obliged  to  resort  to  the  nearest  person  who 
can  read  to  explain  the  warrant  to  them.  There  are 
two  main  objects  to  be  attained — 1st.  That  the  offi- 
cer who  is  to  execute  the  warrant  shall  know  bis 
duty.  2nd.  That  the  person  against  whom  the  war- 
rant is  issued  shall  know  whether  he  ought  or  ought 
not  to  obey  it.  The  books  are  full  of  instances  of  am- 
biguity in  warrants  leading  to  calamitous  results;  for 
the  parties  are  in  doubt  whether  to  obey  the  warrant 
or  not,  and  are  tempted  to  resist  it,  if  from  any  un- 
certainty in  it  there  exists  any  apparent  ground  for 
resistance;  whereas,  if  the  warrant  were  quite  clear 
in  terms,  they  wonld  yield  obedience  to  it.  These  are 
the  geueral  principles,  irrespective  of  the  Act,  which 
apply  here;  bnt  that  Act  inclines  us  to  the  same  opi- 
nion, in  order  that  we  may  comply  with  its  provisions. 
In  its  enacting  parts  it  prescribes  what  course  is  to  bo 
followed ;  and  also,  to  prevent  any  mischief,  provides 
certain  forma  to  be  observed.  These  are  the  helps  to 
justice;  the  means  by  which  the  statute  imparts,  by 
example?,  a  knowledge  as  to  how  its  provisions  are  to  be 
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'Carried  oat  We  ought  not  to  sanction,  any  departure 
from  these  forms,  unless  that  departure  U  sanctioned  by 
the  Act  itself.  In  this  instance,  ao  other  form  b  pro- 
Tided  by  any  other  Act.  Does  the  form,  here  used  suffice, 
in  substance  and  effect,  or  clearly  express  the  inten- 
tion of  the  person  using  it?  The  omission  appears  in 
that  part  where  ire  cannot  ignore  the  maxims  of  law, 
as  laid  down  in  Hale's  Pleas  of  the  Grown,  vis^,  that 
the  warrant  of  committal  for  safe  custody  should  con- 
tain the  name  and  surname  of  the  person  to  be  com- 
mitted, if  known;  otherwise  his  age,  complexion,  the 
colour  of  his  hair  and  eyes,  &&,  with  the  addition, 
that  he  refuses  to  tell  his  name.  Why  is  not  the 
name  inserted  here?  From  pure  carelessness.  It  is  a 
wholesome  rule  to  guard  against  that  carelessness,  for 
where  would  it  end?  How  far  should  it  be  permitted? 
Here  it  is  in  the  most  essential  part  of  the  warrant; 
and,  as  my  brother  Hughes  suggests,  is  there,  or  is 
there  not,  a  blank  here?  The  Court  discourages 
blank  warrants,  because  they  are  a  temptation  to  a 
passionate  man  to  resist,  on  the  grounds  that  he  has 
not  been  named  in  the  warrant.  The  interview  be- 
tween a  bailiff  and  a  person  to  be  arrested  is  gene- 
rally very  short  and  sudden,  sometimes  effected  with 
•difficulty.  Then,  the  person  is  suddenly  applied  to 
by  the  bailiff  late  in  the  day;  it  may  be  with  defec- 
tive light,  or  at  night ;  the  warrant  should,  therefore, 
be  quite  clear,  and  not  require  any  collating  of  words 
from  one  part  of  it  to  another,  which  is  certainty 
necessary  here.  It  is  proper  that  the  heading  of  the 
warrant  should  contain  the  names  of  all  the  defen- 
dants, even  if  in  the  body  one  only  occurs  for  com- 
mittal. In  my  opinion,  the  departure  from  the  form 
given  in  the  Act  in  this  instance,  and  the  consequent 
ambiguity  in  the  warrant,  Is  sufficient  to  invalidate  it 
at  common  law,  independently  of  the  statute.  The 
^conditional  order  must,  therefore,  he  made  absolute. 

Fitzgerald,  B.— -I  also  have  changed  my  opinion 
during  the  arguments,  and  now  agree  with  the  rest  of 
the  Conrt. 

Pigot,  C.B. — Here  we  are — two  judges — chang- 
ing our  opinions  thus;  and  it  certainly  would  be  very 
hard  to  oblige  a  bailiff  to  construe  a  document  like 
this  on  the  spur  of  the  moment. 

Rule  made  absolute  with  costs. 


Hackett,  solicitor  for.  the  father  and  guardian, 
asked  for  the  money  to  be  paid  over  to  them  as  di- 
rected by  the  decree.  The  object  was  to  avoid  the 
expense  of  proceedings  in  Chancery  and  to  get  a 
higher  rate  of  interest. 

Keatings,  J. — I  certainly  never  will  order  pay- 
ment to  the  father  and  guardian.  The  order  is — thai 
the  money  is  to  be  invested  for  the  benefit  of  the 
minor,  and  that  implies  that  it  should  be  lodged  in 
Chancery  and  protected  for  bis  benefit  The  father, 
prima  Jade,  is  bound  to  support  and  educate  his  son 
out  of  bis  own  means;  but  if  a  fit  case  is  made  of 
his  inability  to  do  so,  the  Court  of  Chancery  can  or- 
der the  dividends  or  a  sufficient  part  for  such  purpose. 

No  rule* 


Court  of  Dro&ate. 

Rtportod  by  W.  B,  Milter,  b*,U»DH  BarricUr.atXsw. 
KSLLT  V.   DONBAR.— NOV.  19* 

By  a  decree  made  in  the  cause*  by  consent,  a  sum  oj 
£500  was  ordered  to  be  paid  to  A.  B.,  the  father, 
and  C.  D.,  the  curator,  of  a  minor,  to  be  invested 
for  the  benefit  of  the  minor.  The  Court  refused  to 
pay  said  money  to  A.  B.  and  C.  D.,  considering 
that  U  should  be  lodged  in  the  Court  of  Chancery. 

FaUdner,  solicitor  for  the  defendant,  applied  for 
leave  to  lodge  a  sum  of  £600  which,  by  the  decree 
made  on  consent,  was  ordered  to  be  paid  to  the  father 
and  guardian  of  the  minor  internment  (Olibborn),  to 
be  invested  for  his  benefit. 


DORAN    AND    LaLOR,    PLAINTIFFS;     MlCHAKL   KEVNT, 

!     defendant.       and   in  th1  goods  of  mlchael 
Kenny,  deceased. 

Minors — Election  of  curators  when  dispensed  with 

Where  minors,  above  seven  years  old,  were  inmates  of 

a  convent,  and  the  superioress  refused  to  allow  them 

to  sign  an  election  of  their  mother  as  curator,  the 

I      Court  dispensed  with  it  and  ratified  the  Registrar'* 

order  appointing  such  curator. 

C.  Coatee  moved  on  behalf  of  Philip  Clinch  and  Mary 
Anne^Clinch,  his  wife,  who  was  the  mother  of  Anne 
1  Kenny,  Sarah  Teresa  Kenny,  and  Mary  Agnes  Kenny, 
minor  children  of  the  marriage  of  said  Mary  Anne 
Clinch  with  the  late  William  Kenny,  deceased,  her 
first  husband,  who  was  the  brother  of  Michael  Kenuy, 
the  deceased  in  this  cause,  for  an  order  that  said 
Philip  Clinch  and  Mary  Anne  Clinch  should  be  ap- 
pointed curators  of  the  said  minors,  and  to  appear  for 
them  in  this  matter;  and  that  the  election  of  said 
minors  of  said  curators  should  be  dispensed  with. 
The  petition  stated  that  Michael  Kenny  died  on  the 
1st  May,  1866,  having  made  his  last  will,  dated  the 
26th  May,  1 866,  and  thereby  appointed  the  plaintiffii 
his  executors.  The  defendant  pleaded  to  the  decla- 
ration disputing  the  validity  of  the  will.  The  defendant 
was  a  brother  of  the  deceased,  and  his  only  next  of  kin; 
the  minors,  for  whom  this  application  was  made,  were 
nieces  of  the  deceased,  and  entitled  in  distribution  as 
in  cases  of  intestacy,  being  children  of  William  Kenny, 
a  brother  of  the  deceased,  and  who  died  in  his  life- 
time, and  were  cited  by  the  plaintiffs  to  see  proceed- 
ings. William  Kenny,  the  father  of  the  minors,  died 
in  1858;  be  was  a  brother  of  the  deceased.  William 
Kenny  made  a  will  appointing  two  testamentary  guar- 
dians to  his  said  children,  one  of  whom  was  dead, 
and  the  other  declined  to  act.  The  ages  of  said  chil- 
dren were  respectively  of  the  ages  of  13,  11,  and  9 
years  of  age;  and  they  were  resident,  for  the  purpose 
of  education,  in  a  convent  at  Blackrock,  county  of 
Dublin.  The  applicant,  Mary  Anne  Clinoh,  had  en- 
deavoured by  a  personal  application  to  the  minors  at 
the  convent  to  get  from  the  minors  an  election  of 
guardians,  but  the  superioress  of  the  convent  posi- 
tively refused  to  allow  them  to  execute  any  election.  The 
registrar  had  made  an  order  appointing  the  applicants 
enrators  of  the  minors,  but  required  that  an  applica- 
tion should  be  made  to  the  Court  for  an  order  die- 


42) 


THE  IRISH  JURIST. 


pensiog  with  the  election  of  the  minors.  The  peti- 
tion stated  that  the  applicants  had  no  conflicting  in- 
terest with  the  minors. 

Keatinoe,  J. — In  this  case  I  will  dispense  with  the 
usual  election  of  the  minors,  and  my  order  will  be 
that,  having  regard  to  the  registrar's  order  appointing 
the  applicants  curators  of  the  minors,  the  election  of 
the  minors  be  dispensed  with,  and  that  such  order  be 
acted  on. 

Order  accordingly. 


Neale  v.  Morton. — Nov.  19. 

In  the  goods  of  Sarah  Neale,  deceased. 

A  will  apparently  duly  executed,  lodged,  but  not  pro  - 
pounded,  passed  by,  on  affidavits  of  undue  execu- 
tion, and  administration  given  as  in  case  of  intes- 
tacy. 

W.  Harty,  on  behalf  of  Lydia  Neale,  the  sister 
and  one  of  the  next  of  kin  of  the  deceased,  applied 
for  letters  of  administration  of  the  personal  estate  and 
effects  of  Sarah  Neale,  notwithstanding  an  alleged 
will  of  said  Sarah  Neale  dated  the  8th  January,  1861, 
lodged  in  the  registry.  It  appeared  from  the  affidavit 
of  the  applicant  that  the  deceased  died  at  Kilmoney, 
County  Kildare,  on  the  19th  January,  1861,  unmar- 
ried ;  -and  some  days  previously  she  executed  m  paper 
writing  purporting  to  be  her  will,  and  appointing 
George  Penrose  Neale,  her  brother,  sole  executor  and 
universal  legatee.  He  died  on  the  7th  April,  1866, 
having  by  hi?  will,  dated  the  28th  day  of  October, 

1865,  and  codicil  of  the  30th  October,  1865,  ap- 
pointed Joseph  Morton  and  William  Henry  Morton 
executors.    J.  Morton  alone  proved  on  .the  7th  May, 

1866,  bat  Lydia  Neale's  will  never  was  proved.  A 
citation  issued  at  the  suit  of  the  applicant  against 
Morton  to  bring  in  the  will,  and  show  cause  why 


the  same  should  not  be  condemned.  That  was  served 
on  the  1 3th  July,  1 866.  On  the  1 8th  July,  1 866,  a 
notice  was  served  by  Morton's  solicitor  on  the  plaintiff 
that  he  bad  no  knowledge  of  the  facts  connected  with 
the  execution  of  said  will,  and  did  not  intend  to  take 
any  step  as  to  litigating  same  save  lodging  said 
will  in  court,  which  he  accordingly  did.  The  two  at- 
testing witnesses  to  the  alleged  will  were  servants  of 
George  Penrose  Neale,  in  whose  house  the  deceased 
lived,  and  made  affidavits  from  which  it  appeared  that 
deceased  was  in  a  weak  state  of  health  for  many  years 
before  she  died,  and  was  oonfined  to  her  bedroom  for 
three  years  prior  to  her  death.  A  few  days  before 
her  death  George  Penrose  Neale  got  a  will  prepared 
by  an  attorney,  and  desired  one  of  the  attesting  wit- 
nesses to  tell  her  to  communicate  the  fact  to  his  sister. 
On  the  day  of  the  execution  of  the  will  George  Pen- 
rose Neale  and  the  witnesses  went  into  his  sister's 
room,  when  he  brought  in  the  will  and  put  the  pen 
into  his  sister's  hand  and  held  it  until  she  made  a  mark 
to  the  wilL  The  will  was  then  taken  by  G.  P.  Neale 
into  a  china  closet,  several  rooms  intervening  and  in 
which  the  two  witnesses  wrote  their  names  on  said 
will ;  and  it  was  impossible  for  the  deceased  to  see 
the  witnesses  signing;  and  the  two  witne&ses  identi- 
fied the  will  The  will  had  a  full  attestation  clause. 
The  deceased  was  entitled  to  two  sums  of  £100  each 
and  some  plate  and  other  effects.  Counsel  cited  The 
Goods  of  Holmes  (8  Ir.  Jur.  n.s.  159;)  Germain  v. 
O'Dwyer  (6  Ir.  Jur.  n.s.  91);  Morton  v.  Thorpe 
(3  S.  &  T.  179). 

F.  Johnstone,  for  the  defendant,  said  he  did  not 
offer  any  opposition. 

Keatinqe,  J.— The  case  cited  (Goods  of  Holmes) 
is  quite  in  point;  and  I  will  follow  it  and  make  a 
similar  order — not  condemning  the  will,  but  reciting 
in  my  order  my  opinion  of  the  invalidity  of  the  paper, 
and  will  allow  you  to  apply  for  and  obtain  a  grant  of 
administration  as  in  a  case  of  intestacy. 

Order  accordingly. 
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ACCOUNT  STATED. 


See  Guarantee. 


ACT  OF  STATE. 
See  Lord  Lieutenant. 

ACTION. 

1.  Action  against  trustees  for  the  Crown. 

2.  Action  against  Lord  Lieutenant. 

3.  Action  for  discharging  prisoner  against  his  will. 

4.  Action  for  maliciously  issuing  trader  debtor 
summons. 

5.  Liability  of  poor  law  guardians  to  action  for 
damages. 

1.  Action  against  trustees  for  the  Crown. 

A.  demised  certain  lands  to  Brigadier-General 
fisher  in  trust  for  King  George  III.  and  his  succes- 
sors, in  1809.  The  demised  lands  afterwards  vested 
in  her  present  Majesty's  Secretary- at- War,  and  the 
rent  being  unpaid,  B.,  who  claimed  as  assignee  of  the 
reversion,  brought  an  action  for  the  rent  against  the 
Secretary-at-War,  who  pleaded  that  he  held  only  in 
trust  for  the  Crown.  Hela\  on  demurrer  to  this 
plea,  that  the  demurrer  must  be  overruled,  the  action 
not  lying  against  the  Crown.  Ryan  v.  Lord  de 
Grey,  1 1  Ir-  Jar-  *•  *•  236,  Exch. 


2.  Action  against  Lord  Lieutenant.  See  Lord 
Lieutenant. 

3.  Action  for  discharging  prisoner  against  his  wtTL 
A,,  a  prisoner  for  debt,  brought  an  action  against 

B.,  the  governor  of  a  gaol,  for  discharging  him  from 
prison  against  bis  will,  whereby  his  petition  in  bank* 
ruptcy  pending  was  discharged,  and  he  suffered  da- 
mage. Hela\  on  demurrer  to  the  plaint,  that  it  must 
be  amended  as  not  averring  that  defendant  had  no- 
tice or  knowledge  of  the  petition  pending  in  bank- 
ruptcy. Kearney  v.  Price,  1 1  Ir.  Jur.  n.  a.  198, 
Exch. 

4.  Action  for  maliciously  issuing  trader  debtor  sum- 
mons.   See  Malicious  Prosecution. 

5.  Liability  of  poor  law  guardians  to  action  for 
damages. 

To  an  action  brought  by  the  plaintiff,  a  linen  ma- 
nufacturer, against  the  defendants,  the  poor  law 
guardians  of  the  Lurgan  Union,  for  opening  a  sewer 
and  causing  impure  matter  to  be  discharged  into  tho 
stream  of  a  river,  the  water  of  which  the  plaintiff  waa 
entitled  to  have  flow  past  his  premises,  the  defendant* 
pleaded — 1.  That  the  poor  law  commissioners  had 
issued  a  general  order  which  directed  the  defendant* 
whenever  there  should  be  such  a  defect  in  the  drain* 
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age  of  the  Lnrgan  Union  Workhouse  as  might  tend 
to  injure  the  health  of  the  inmates,  to  remedy  such 
defect;  that  such  defects  had  arisen;  that  it  was 
necessary  that  they  should  open  a  sewer,  &c,  and 
that  they  did  so ;  and  that  in  no  other  way  could 
they  have  remedied  the  defects  so  existing;  and  that 
they  acted  bona  fide,  with  due  skilfulness,  and  with- 
out negligence.  2.  That  under  the  powers  conferred 
by  1  &  2  Vict.  c.  56,  the  defendants  ordered  one  R. 
M.  to  construct  a  sewer,  &c.,  which  he  -did ;  and  that 
that  order  made  by  the  defendants  had  not  been 
quashed.  Upon  demurrer,  held — 1.  that  the  pleas 
were  bad,  but  2.  that  the  action  was  unmaintainable, 
as  the  damages,  if  recovered  could  not  be  levied  out 
of  the  rates  of  the  union,  and  that  there  must  be  judg- 
ment for  the  defendants.  Levingston  v.  The  Guar- 
dians of  the  Lurgan  Union,  11  Ir.  Jur.  N.  s.  317, 
C.  P. 

— ♦ — 
ADMINISTRATOR  AND  ADMINISTRATION. 

An  administrator  is  not  bound  to  sell  chattels  real 
of  his  intestate  in  order  to  distribute  the  produce 
among  the  next  of  kin,  when  there  are  no  debts  to  be 
paid.  He  may,  if  any  of  the  next  of  kin  require  it, 
-convey  to  them  their  respective  shares.  Bradley  v. 
Flood,  16  Ir.  Oh.  Rep.  236. 

In  a  suit  for  the  administration  of  an  intestate's 
assets,  the  Court  may,  after  payment  of  the  debts, 
Ac.,  declare  the  rights  of  the  next  of  kin  to  chat- 
tels real,  without  directing  a  sale,  if  any  of  them 
require  it.     lb. 

A  judgment  at  law  was  obtained  against  the  in- 
dorsee of  a  bill  of  exchange.     In  a  suit  for  the  admi- 
nistration of  the  assets  of  the  acceptor,  the  report 
found  the  full  amount  of  the  debt.    After  the  report, 
the  indorsee  paid  several  sums  on  account  of  the  debt. 
The  assets  being  deficient,  the  debts  were  decreed  to 
be  paid  ratcably.     Held,  that  the  sums  paid  by  the 
indorsee  should  be  deducted  from  the  amount  reported 
in  calculating  the  rateable  proportion  of  the  assets  to 
which  the  creditor  was  entitled.     Cummins  v.  Cum 
mins,  16  Ir.  Cb.  Rep.  156,  R. 
— ♦— 
ADMISSIONS  AND  CONFESSIONS. 

See  Criminal  Law,  5,  a. 
— ♦— 


ALIENATION,  CONDITIONS  AGAINST. 

1 .  Power  of  Crown  to  annex  condition  to  grant  in 
fee. 

2.  What  amounts  to  breach  of. 

1.  Power  of  Qrown  to  annex  condition  to  grant 
in  fee. 

The  Crown,  by  its  prerogative,  may  annex  a  con- 
dition against  alienation  to  a  grant  in  fee.  Fowler  v. 
Fowler,  16  Ir.  Ch.  Rep.  507* 

2.  What  amounts  to  a  breach  of. 

An  annuity  was  granted  by  the  Crown  to  a  trus- 
tee, on  trust,  to  pay  it  into  the  hands  of  M.  B.  alone, 
"her  executors  or  administrators,  and  that  she  was  not 
to  have  the  power  of  depriving  herself  thereof,  either 
by  sale,  mortgage,  or  anticipation.  Held,  that  a 
Judgment  registered  as  a  mortgage,  under  the  13  ft 


14  Vict,  c  29,  was  an  involuntary  alienation,  and 
was  not  a  breach  of  the  condition.  Fowler  v.  Fow- 
ler, 16  Ir.  Ch.  Rep.  507. 

— ♦ — 
ANCIENT  LIGHTS. 

See  Injunction. 

APPEAL  (IN  EQUITY). 
The  Court  is  at  liberty,  on  appeal  from  the  Mas- 
ter's decretal  order  (15th  sec)  to  receive  document^ 
evidence  which  was  not  before  the  Master.    Boag  r. 
Bradford,  11  Ir.  Jur.  n.  s.  226,  R. 

— ♦ — 
APPEAL  FROM  MAGISTRATES.      See  Magij- 

TRATES'  LAW. 

♦ 

APPORTIONMENT  OF  RENT. 
See  Landlord  and  Tenant. 
♦ 
APPRENTICE. 

Damages  in  action  by.    See  Damages. 
— 4— 
ARBITRATION  AND  AWARD. 

1 .  Setting  aside  award* 

2.  Notice  of  objection  to  award  under  UAth  Ge- 
neral order. 

See  Costs. 

1.  Setting  aside  award. 

A.  cause  of  action  having  been  by  consent  referred 
to  two  arbitrators,  with  power  to  nominate  an  umpire, 
they,  and  the  umpire  nominated  by  them  on  the  2 lit 
August,  adjourned  the  arbitration  to  the  29th  Au- 
gust. On  the  22nd  August  the  arbitrator  nominated 
by  the  defendant  withdrew  from  the  arbitration.  Oo 
the  29th  August  the  plaintiff,  by  notice  in  writing, 
called  on  the  defendant  within  seven  days  to  appoint 
a  new  arbitrator.  On  the  31st  Aug.  the  defendant's 
attorney  received  notice  of  an  application  to  be  made 
to  a  judge  in  Chamber  to  extend  the  time  for  making 
the  award,  and  on  the  12th  September  an  order  was 
obtained  extending  the  time  to  the  20th  October.  On 
the  16th  of  September  the  plaintiff  served  the  defen- 
dant with  a  notice  that  as  the  latter  had  failed  to  ap- 
point an  arbitrator  by  way  of  substitution,  the  former 
bad  appointed  the  arbitrator  previously  nominated  by 
him  to  act  as  sole  arbitrator,  and  on  the  17th  Oct. 
that  arbitrator  made  his  award  in  favour  of  the  plain- 
tiff. Upon  cause,  shown  by  the  defendant  against 
making  absolute  the  conditional  order  to  confirm  the 
award,  the  Court  set  aside  the  award.  Semble,  that 
the  refusal  by  one  of  the  arbitrators  to  act,  after  bar- 
ing heard  a  portion  of  the  case,  constituted  such  a 
disagreement  as  devolved  on  the  umpire  the  duty  of 
making  an  award.  Healy  v.  Healy,  1 1  Ir.  Jar.  k.  s. 
84,  C.  P. 

It  is  the  dnty  of  arbitrators  to  hear  evidence,  and 
to  give  the  parties  an  opportunity  to  produce  evident©. 
Hence,  an  award  made  without  ovidence  will  be  set 
aside.     Harbison  v.  Forest,  4  Ir.  Jar.  n.s.  Exch. 

2.  Notice  of  objections  to  award  under  lUth 
General  Order. 

defendant's  attorney  served  a  notice  on  a  plain- 
tiff's attorney  that  counsel  foi  defendants  iroold  sfao* 
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cause  why  a  conditional  order  ihoald  not  be  made 
absolute,  "which  motion,"  the  notice  went  on  to 
state,  "  would  be  grounded  on  the  said  order,  the 
award  therein  mentioned,"  &c  without  stating  any 
grounds  of  objection.  After  the  receipt  of  this  notice, 
plaintiff  filed  two  affidavits,  and  the  matter  came  on 
in  Chamber  before  two  judges  on  two  different  occa- 
sions, when  no  objection  was  taken  by  plaintiff  to  the 
notice.  Plaintiff  now  objected  to  it  on  the  grounds 
that  it  did  not  specify  the  grounds  of  objection  to 
the  award  which  was  made.  Held,  that  this  was  a 
Talid  objection,  and  that  the  subsequent  proceedings 
of  plaintiff  had  not  the  effect  of  waiving  the  objection. 
Noonan  v.  Higgins,  1 1  Ir.  Jur.  n.  s.  39,  Exch. 
— * — 
ARRANGEMENT. 
See  Bavkrdptct  and  Insolvency. 


ARREST. 

1.  Privilege  of  clergyman  of  Established  Church 
from. 

2.  Discharge  oj  seaman  in  actual  service  from. 

1.  Privilege  of  clergyman  of  Established  Church 
from* 

A  clergyman  of  the  Established  Church  attending 
under  a  summons,  an  episcopal  visitation,  is  protected 
from  arrest.  M'Geagh  v.  Oerahty,  11  Ir.  Jar.  n.s., 
403,  Q.B. 

2.  Discharge  of  seaman  in  actual  service  from. 
On  habeas  corpus  obtained  by  the   Crown,  an 

order  was  made  discharging  from  custody  a  seaman 
in  actual  service,  who  had  filed  a  petition  as  an  insol- 
vent debtor,  and  had  been  remanded  for  five  months 
at  the  suit  of  two  of  his'  creditors,  the  debts  having 
been  contracted  by  him  while  in  actual  service,  and 
no  cause  having  been  shown  to  the  creditors  against 
the  conditional  order  for  the  habeas  corpus.  In  re 
Archbold,  II  Ir.  Jur.  n.s.  175,  QB. 

ASSIGNMENT. 

1 .  Assignment  pendente  lite. 

2.  What  amounts  to  an  assignment  in  Eguity. 

I.  Assignment  pendente  lite* 

A.  had  a  claim  against  8.  for  an  apportionment  of 
m  gale  of  rent  allocated  and  paid  to  B.  by  the  receiver 
in  a  cause.  In  another  cause  A.  and  B.  were  entitled 
to  portions  of  the  interest  on  a  mortgage.  B.  assigned 
his  claims  to  C.  pending  the  latter  suit,  in  which  sums 
were  allocated  to  A.  and  C.  in  respect  of  their  claims. 
The  Court  refused,  on  a  motion  by  A.  to  pay  the 
claim  for  apportionmert  out  of  the  sums  allocated  to 
C.      Russell  v.  Barrington,  16  Ir.  Ch.  Rep.  175,  B. 

In  a  suit  against  an  executor  for  a  breach  of  trust 
committed  by  the  testator,  a  decree  was  pronounced, 
declaring  the  executors  liable  for  the  breach  of  trust, 
and  directiog  an  account  of  the  assets.  The  executor 
was  reported  a  creditor  against  the  assets,  for  a  debt 
of  a  firm  of  which  the  testator  was  a  member.  After 
the  filing  of  the  hill,  but  before  the  decree,  the  ex- 
ecutor had  assigned  the  debt.  By  the  final  decree 
the  sum  found  due  in  respect  of  the  breach  of  trust 


was  ordered  to  be  paid  by  the  executor;  and  a 
sequestration,  was  afterwards  obtained  to  attach  a 
sum  which  had  been  carried  to  the  separate  credit  of 
the  executor,  on  account  of  the  debt  reported  due  to 
him.  Held,  that  the  assignment  of  the  debt  due  to 
the  executor  having  been  made  pendente  lite,  the 
plaintiff  was  entitled  on  the  final  allocation,  to  be 
paid  the  sum  decreed  to  him  in  preference  to  the 
assignee.  Cummins  v.  Cummins,  16  Ir.  Ch.  Rep. 
156.    R. 

2.  What  amounts  to  an  assignment  in  Equity. 

A  being  indebted  to  B.,  and  C.  being  indebted  to 
A.,  A.  gave  B.  an  order  on  C,  directing  him  to  pay 
to  B.  what  he  owed  to  him,  A.  At  the  time  when 
the  order  was  given,  C.  bad  in  bis  hands  goods  be- 
longing to  A.  of  considerable  value.  Notice  of  the 
order  was  at  once  given  to  C.  Held,  that  the  order 
operated  as  an  equitable  assignment  of  the  value  of 
the  goods  to  B.,  and  took  priority  over  garnishee 
orders  subsequently  obtained  by  other  creditors  of  A* 
Co*UUo  v.  Moore,  1 1  Ir.  Jur.  n.  s.,  371,  Q.  B. 

Where  a  bank  makes  advances  upon  shipments  to 
consignees  upon  the  faith  that  they  are  to  be  paid  out 
of  the  proceeds  of  the  goods  thus  consigned,  and  the 
bankrupt  gives  an  order  to  the  bank  upon  such  third 
person  having  the  funds  in  his  bands  to  pay  his 
creditor,  it  is  a  binding  equitable  assignment  of  so 
much  of  the  fond  as  will  pay  the  advances  made.  In 
order  to  constitute  an  equitable  assigment  there  must 
be  an  order  to  pay  out  of  a  certain  fond.  If  a  certain 
construction  is  put  on  a  contract  by  one  party  who 
communicates  to  the  other  his  own  construction  of  it, 
and  the  other  does  not  think  fit  to  reject  that  con- 
struction, but  suffers  the  opposite  party  to  act  on  the 
view  ho  has  taken,  he  will  not  be  suffered  afterwards 
to  repudiate  it.  In  re  Thornton,  1 1  Ir.  Jur.  Ni.  16* 
Bankr. 


ATTACHMENT. 
See  Magistrate. 

♦ 
ATTORNEY  AND  SOLICITOR. 

See  Costs — Evidence,  5. 
— ♦ — 
BAIL. 

See  Criminal  Law,  6. 

— * — 
BANKRUPTCY  AND  INSOLVENCY. 

1.  Act  of  bankruptcy. 

2.  Trader  debtor  summons. 
(a.)  Where  improper. 
(b.)  Action  for  issuing. 

3.  Certificate,  adjournment  of. 

4.  Eject  of  death  before  adjudication. 

5.  Order  and  disposition. 

6.  Fraudulent  preference. 
7*  Lien  and  salvage  claims. 

8.  Election  by  assignees,  and  rights  of  landlord. 

9.  Fixtures. 

10.  Power  of  committal. 

11.  Refer ence  to  arbitration. 

12.  Proceedings  under,  and  effect  of,  arrangement 
clauses. 
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13.  Trust  deeds  under  English  "  Bankruptcy  Ad, 
186 1." 

14.  Eject  of  insolvency  on  right  to  specific  per- 
forman;e  of  contract. 

1.  Act  of  Bankruptcy, 

Where  a  trader  who  wishes  to  consult  his  attorney 
about  signing  a  declaration  of  insolvency,  makes  an 
appointment  to  meet  a  creditor's  attorney,  after  he 
sees  his  own,  and  be  goes  bona  fide  for  the  purpose 
of  seeing  him,  bat  finds  he  is  not  at  home;  he  then 
returns  at  nine  o'clock  at  night  to  his  own  house, 
Unci  leaves  a  note  for  the  creditor's  attorney  if  he 
Should  call,  and  then  went  oat  with  his  wife  to  sleep 
at  a  friends  place,  he  thereby  commits  an  act  of 
bankruptcy.  In  re  Donovan,  11  Ir.  Jnr.  n.  s.,  19, 
Bankr. 

Where  a  trader,  two  or  three  days  before  a  large 
bill  becomes  due  which  he  owes,  informs  the  trustees 
of  Lis  marriage  settlement,  that  he  is  in  a  state  of 
insolvency,  and  then  upon  being  served  with  a  sum- 
mons and  plaint  at  their  suit,  sign*  a  consent  for 
judgment,  it  will  be  an  act  of  bankruptcy.    lb. 

2.  Trader  debtor  summons. 

a — Where  improper. 
Where  a  trader  was  brought  before  the  Court  upon 
a  trader-debtor  summons  to  compel  the  payment  of  a 
debt  composed  of  the  costs  of  a  demurrer  to  one  of 
the  defences  filed  by  the  trader  as  defendant  in  an 
action,  the  issues  in  fact  being  still  untried;  inasmuch 
as  upon  the  general  finding  the  defendant  might  be 
entitled  to  have  the  costs  of  the  demurrer  set  off 
against  the  costs  of  the  verdict,  or  there  might  be  a 
verdict  for  the  defendant,  and  the  proceeding  being 
evidently  taken  with  a  view  of  enforcing  payment  of 
an  improper  claim,  the  Court  dismissed  the  petition 
with  costs.  Be  a  Summoned  Trader,  1 1  Ir.  Jur. 
K.  s.,  240,  Bankr. 

b — Action  for  issuing.  See  Malicious  Pbo&s- 
cution. 

3.  Certificate,  adjournment. 

Where  traders  obtain  forbearance  from  creditors  by 
false  representations  as  to  their  circumstances,  and  by 
family  arrangements  contrive  to  have  their  trade  car- 
ried on  by  members  of  their  family,  and  to  place  pro- 
perty beyond  the  reach  of  their  general  creditors,  even 
though  they  make  a  full  and  true  disclosure  of  their 
trade  dealings  and  transactions,  the  Court  will  adjourn 
the  granting  of  the  certificate  for  twelve  months,  and 
give  costs  to  the  creditors  opposing,  to  be  paid  out  of 
the  estate.     Be  Scotts,  1 1  Ir.  Jur.  n.  s.  20,  Bankr. 

4.  Effect  oj  death  before  adjudication. . 

Where  an  insolvent  dies  before  adjudication,  and 
his  petition  is  dismissed,  although  the  order  of  dis- 
missal is  of  reco  d,  the  Court  will  reinstate  it  so  as  to 
have  the  estate  of  the  insolvent  administered  as  if  no 
dismissal  bad  taken  place.  Be  Young,  11  Ir.  Jur. 
H.  8.  323,  Bankr. 

5.  Order  and  disposition. 

Where  a  bank  made  advances  to  T.  upon  the  /kith 
that  said  hank  was  to  be  repaid  said  advances  out  of 
the  proceeds  of  certain  goods  which  were  shipped  by 
said  T.  to  certain  foreign  consignees,  and  where  T. 


had  instructed  said  foreign  consignees  to  remit  to  said 
bank  the  proceeds  thereof,  but  tbe  goods  were  at  the 
time  in  the  order  and  disposition  of  T.  (who  after- 
wards became  a  bankrupt),  with  the  consent  of  said 
bank — Held  (reversing  tbe  order  of  Jodge  Berwick), 
that  the  bank  noc  having  given  to  the  consignees 
notice  of  their  said  transactions  with  T.  the  property 
was  not  taken  out  of  the  order  and  disposition  of  T, 
and  therefore  the  produce  of  said  shipments  vested  ia 
the  assignees.  In  re  Thornton,  11  Ir.  Jur.  k.  s.  63, 
Ch.  App. 

6.  Fraudulent  preference. 
Where  distillers  procure  acceptances  for  their  ac- 
commodation  upon   a  general  agreement  that  the 
party  so  accommodating  them  shall  be  secured  by  a 
transfer  of  whiskey  in  bond,  and  the  distillers  after- 
wards, when  in  a  state  of  insolvency,  transfer  the 
whiskey,  and  a  delivery  order  and  invoice  are  made 
out  in  May,  which  it  was  alleged  were  in  pursuance 
of  the  general  agreement  to  secure  the  payment  of 
the  bills,  which  was  made  in  March  and  April  pre- 
vious, this  will  not  prevent  the  operation  of  law  with 
regard  to  a  fraudulent  preference,  and  the  assignees 
in  bankruptcy  will  be  declared  entitled  to  the  whit- 
key.      Re  Lefroy,  Stein  &  Co.,  11  Ir.  Jur.  ha  179, 
Bankr. 
7  Lien  and  salvage  claims. 
Where  in  a  composition  after  bankruptcy,  a  mana- 
ger has  been  appointed  by  the  resolution  of  the  credi- 
tors, with  a  definite  duty  in  the  management  of  a 
grazing  and  farming  estate,  Held,  that  an  auctioneer 
receiving  from  said  manager  the  note  mentioned  iu 
the  case,  and  knowing  the  fact  that  he  was  then  act- 
ing as  such  manager,  bad  not  thereby  any  specific 
lien  on  the  property  brought  to  sale  by  him  in  violation 
of  the  manager's  duty.     Be  Orehan,  11  Ir.  Jnr.NS. 
40,  Bankr. 

Held  also,  that  such  letter  did  not  give  an  equitable 
title  against  the  assignees,  and  that  neither  under  the 
Factors'  Act  nor  in  any  other  way  could  he  make 
title  to  the  proceeds  of  the  sale  of  all  the  bankrupt 
stock  taken  possession  of  under  color  of  the  authority 
given  him  by  the  letter  of  the  manager.     lb. 

Where,  in  a  composition  after  bankruptcy,  the 
manager  of  the  bankrupt's  estate  was  appointed,  on 
his  undertaking  to  provide  a  sum  of  £800,  for  the 
necessary  outgoings  of  tbe  estate,  and  likewise  under- 
taking to  have  at  all  times  forthcoming  a  snm  of 
£5,000  for  the  benefit  of  unsecured  creditors  of  the 
bankrupt  and  the  manager  was  to  be  considered  a 
salvage  creditor  for  all  the  necessary  advance*—- Bdd, 
that  such  manager  could  not  insist  on  the  benefit  of 
his  salvage  claim  in  priority  to  the  creditors,  or  with- 
out providing  in  the  first  instance  for  the  sum  of 
£5,000  originally  agreed  to  have  on  hands  for  their 
benefit  In  Be  Grehan,  1 1  Jur.  n.  s.  98,  Baukr. 
8.  Election  by  assignees  and  rights  of  landlord. 
Where  the  assignees  elect  not  to  take  an  interest 
held  by  the  bankrupt,  although  the  bankrupt  has  got 
his  certificate,  the  Court  will  make  an  order  on  bin 
to  give  up  the  possession  to  the  landlord,  and  thus 
prevent  the  necessity  of  bringing  an  ejectment  on  tbe 
title.  Be  John  Lambert,  11  Ir.  Jon  n.  s.  325, 
Bankr. 
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9.  Fixtures. 

Where  trade  fixtures  are  seizable  under  a  fi.  fa. 
they  will  pass  to  the  assignee  under  the  repnted  owner- 
ship clause  in  case  of  bankruptcy.  Re  Tracey,  1 1 
Ir.  Jar.  n.  s.  100,  Bankr. 

Where  there  is  a  permanent  annexation  of  machi- 
nery to  the  freehold,  it  will  not  be  regarded  as  goods 
and  ohattels  that  will  pass  under  the  reputed  owner- 
ship clause;  but  moveable  fixtures  that  are  changeable 
Into  the  condition  of  chattels  by  the  severance  of  a 
tenant,  will  be  held  to  be  chattels  for  the  benefit  of 
his  creditors  generally,  as  well  as  for  the  benefit  of 
a  particular  creditor  who  seized  under  afi.  fa.    lb. 

Fixtures  that  are  totally  unannexed  to  .the  freehold, 
and  are  made  steady  by  their  own  ,weight,  but  are 
worked  by  moveable  belts  put  on  to  communicate 
motive  power,  will  pass  to  the  assignees  as  goods  and 
chattels;  and  where  machinery  is  fixed  or  attached 
for  the  purpose  of  making  it  steady  in  working,  it  will 
not  be  held  to  be  so  attached  to  the  .freehold  as  to 
prevent  it  becoming  goods  and  chattels  under  the 
reputed  ownership  clause. 

10.  Power  of  committal. 

Although  a  bankrupt  has  a  bona  fide  intention  of 
shewing  cause  against  fiis  adjudication,  on  the  ground 
that  he  has  committed  no  act  of  bankruptcy,  and  has 
taken  the  necessary  proceedings  to  do  so,  still  he  may 
be  committed  for  unsatisfactory  answering,  and  for 
not  giving  up  money  in  his  possession,  before  the 
validity  of  the  adjudication  is  decided.  Re  a  disputed 
adjudication,  11  Ir.  Jur.  n.  a.  324,  Bankr. 

11.  Reference  to  arbitration. 

Where  there  is  a  dispute  between  the  petitioning 
creditors  and  the  alleged  bankrupt,  the  matter  may 
be  referred  to  arbitration  with  the  consent  of  the 
Court,  pending  the  proceedings  to  show  cause,  and 
upon  the  arbitrators  making  their  award,  the  bank- 
ruptcy will  be  annulled.  Re  a  disputed  adjudication, 
1 1  Ir.  Jur.  n.  s.  324,  Bankr.' 

12.  Proceedings  under,  and  effect  of  arrangement 
clauses. 

Where  a  trader  presents  his  petition  for  arrange- 
ment obtains  his  order  of  protection  and  lodges  the 
money  required  by  the  Court,  this  will  not  prevent  a 
creditor  obtaining  an  adjudication  in  bankruptcy, 
upon  an  act  of  bankruptcy  committed  by  the  trader 
before  he  filed  his  petition  for  arrangement.  Re  Kit- 
marton*  1 1  Ir.  Jur.  n.  s.  240,  Bankr. 

The  Court  has  an  equitable  jurisdiction  to  direct 
that  a  particular  creditor  should  be  paid  a  portion  of 
his  debt  in  full  if  the  proposal  of  the  trader  would 
not  be  reasonable  or  proper,  as  regarded  that  creditor, 
to  be  executed  under  the  directions  of  the  Court,  and 
such  time  may  be  given  for  the  payment  as  the 
Court  shall  direct.  Re  an  arranging  trader,  1 1  Jr. 
Jur.  n.  s.  323,  Bankr. 

Where  an  arranging  trader  presents  his  petition  to 
the  Court,  and  files  the  usual  affidavit  of  assets, 
which  partly  consist  of  an  interest  in  a  valuable 
house  of  business,  said  to  be  made  the  subject  of  a 
iftarriage  settlement,  the  trader  having  received  four 
hundred  pounds  as  a  marriage  portion,  which  is  made 
a  charge  on  his  property,  and  the  settlement  is  sub- 
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mitted  to  creditors  and  believed  to  be  genuiue,  and  a 
composition  of  ten  shillings  in  the  pound  is  agreed  to, 
and  actually  paid,  but  it  is  afterwards  discovered  that 
no  marriage  took  place,  the  man  having  at  the  time 
of  the  alleged  marriage  a  wife  living,  the  arrangement 
proceedings  will  be  set  aside,  and  the  case  turned 
into  bankruptcy,  although  the  composition  has  been 
paid.  Re  an  arranging  trader,  1 1  Ir.  Jur.  n.  s»  336, 
Bankr. 

An  arrangement  under  the  arrangement  clauses  of 
the  Irish  Bankrupt  and  Insolvent  Act,  1857,  is  no 
statutable  bar  to  an  action  until  the  certificate'  men- 
tioned in  s.  352  of  the  statute  'has  been  obtained. 
Kennedy  v.  Blackburne,  11  Ir.  Jur.  n.  8.  388,  Q.  B. 

See  Promissory  Note. 

13.  Trust  deeds  under  English  "Bankruptcy  AcU 
1861." 

A  clause  in  a  deed  of  arrangement,  under  the 
"  Bankruptcy  Act,  1861,"  authorizing  the  trustees  of 
the  deed  to  employ  the  debtor  or  any  other  person  in 
winding  up  bis  business,  and  in  realizing  the  property 
comprised  in  the  deed,  and  to  pay  a  salary  to  such 
person,  Held>  not  to  invalidate  the  deed  against  a 
creditor  who  did  not  assent  to  the  deed.  Russell  v. 
Murphy,  16  lr.  Ch.  Rep.  54,  R. 

A  statement  in  the  affidavit  by  the  debtor,  lodged 
with  the  Registrar  of  the  Court  of  Bankruptcy  .in 
England,  that  the  amount  in  value  of  his  property, 
credits,  estate  and  effects,  comprised  in  a  deed  of 
arrangement  is  under  a  certain  value,  is  a  sufficient 
compliance  with  the  fifth. condition  of  section  192  of 
the  "Bankruptcy  Act,  1861."    Jb. 

14.  Effect  of  insolvency  on  right  to  specific  perfor* 
mance  of  contract. 

An  insolvent  had,  previously  to  his  discharge,  en- 
tered into  a  contract  for  a  lease  at  a  rent.  No  credi- 
tors* assignee  was  appointed.  Held,  that  be  could 
not  sue  for  a  specific  performance  of  the  contract 
McNaUy  v.  Gradwell,  16  Ir.  Oh.  Rep.  512.  R. 

The  Court  will  not  decree  the  specific  performance 
of  a  contract  for  a  lease  to  an  Insolvent  tenant.     Id. 

Queers — Whether  a  discharged  insolvent  can  sue 
for  the  specific  performance  of  a  contract  for  a  lease, 
after  his  assignee  has  elected  to  abandon  it.    lb. 

BIGAMY, 
8fe  Criminal  Law,  1. 

— * — 
CANCELLATION  OF  INSTRUMENT& 
See  Equity. 

— ♦— 
CARRIER. 
A  sent  a  parcel  from  Belfast  by  the  Belfast  Junction 
Railway  Company,  to  Drogheda,  carriage  paid,  direc- 
ted "Mr.  Patrick  McBride,  Virginia,  per  rail  to 
Drogheda,  thence  per  mail  car  to  Virginia."  13,  a 
common  carrier,  conveyed  parcels  from  Eells  station, 
on  the  Drogheda  and  EeUs  railway  line,  to  Virginia. 
Notwithstanding  cautions  from  A  to  both  the  Kelts 
Railway  Company  and  to  B,  not  to  convey  parcels 
directed  as  above;  the  Kells  Railway  Company  and 
B  persisted  in  conveying  to  Virginia  parcels  addressed 
as  above  by  A.  Upon  the  refusal  of  A  to  pay  for 
and  refusal  of  B  to  deliver  to  him  a  parcel  brought  to 
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Virginia  via  Kells,  and  thence  per  B's  car — Held — i 
that  it  was  not  the  doty  of  B,  as  a  common  carrier, 
to  convey  the  parcels  in  question ;  that  B  had  no  lien 
upon  the  parcel  for  its  carriage,  as  the  directions 
npon  the  parcel,  and  the  cautions  given  to  him  by  A, 
constituted  express  notico  by  A  that  his  parcels 
should  not  be  carried  by  that  route.  B  was  in  the 
position  of  an  innkeeper,  receiving  the  horses  of  a 
guest  of  which  he  knows  the  guest  is  not  the  owner. 
Waugh  v.  Denham,  16  Ir.  C.  L.  R.  405,  Exch. 

The  Dublin  and  Belfast  Junction  Railway  Company 
were  the  agents  of  A  for  a  specific  purpose,  viz : — to 
forward  the  parcel  by  the  route  directed.  Therefore, 
there  was  no  privity  between  A  and  B  relative  to  the 
carriage  of  the  parcel.  lb. 
♦ 
CEMETERY, 

To  convert  lands  into  a  cemetery  is  waste.  Cregan 
t.  Cullen,  16  Ir.  Ch.  Rep.  339,  R. 

Lands  were  demised  for  lives  end  years,  with  a 
covenant  to  yield  them  up  in  repair  at  the  expiration 
of  the  lease;  the  assignee  of  the  lessee  agreed  with 
the  Poor  Law  Guardians,  with  the  assent  of  the  Poor 
Law  Commissioners,  not  under  their  seal,  to  let  a 
portion  of  the  lands  for  a  cemetery.  The  land  was 
wm&  for  that  purpose  for  many  years.  The  reversion 
was  sold  in  the  Landed  Estates  Court,  and  conveyed, 
subject  to  the  lease,  to  the  petitioner,  who  bad  notice, 
before  the  conveyance,  of  the  existence  of  the  ceme- 
tery. Held — that  the  agreement  with  the  Guardians 
was  not  a  "  purchase  or  hiring  "  by  the  Poor  Law 
Commissioners,  within  the  10  Vic  c.  31,  s.  20.     lb. 

Setnble. — Such  a  "  purchase  or  hiring  "  must  be 
by  deed,  and  from,  or  with  the  concurrence  of,  the 
person  entitled  to  the  fee.    lb. 

The  Court  accordingly  granted  an  injunction  to 
restrain  future  burials,  bat  refused  to  order  the  sur- 
face of  the  land  to  be  restored  to  its  condition  at  the 
date  of  the  demise.    lb. 

CERTIORARI. 

See  Magistrate's  Law. 

♦ 

CHALLENGE.     See  Jurt  and  Jubt  Process,  1 . 

— ♦— 

CHARITY. 

1.  Construction)  validity,  and  invalidity  of  bequest 
for. 

2.  Sale  of  lands  of. 
See  Legacy  Duty. 

1.  Construction,  validity  and  invalidity  of  bequest 
for. 

If  a  charitable  bequest  be  void  by  the  express 
enactment  of  a  statute,  the  bequest  cannot  be  carried 
out  cypres.  But  if  the  bequest  be  void  as  being  con- 
trary to  the  policy  of  the  law,  the  bequest  will,  in 
general,  be  carried  out  cy  pres.  Sims  v.  Quintan, 
16  Ir.  Ch.  Rep.  191,  R.;  a.  a  9  Ir.  Jur.  n.  s.  404. 

If  a  testator  show  an  intention  not  of  a  general 
character,  bnt  to  give  to  some  particular  institution 
in  some  particular  place,  and  such  intention  cannot 
fee  carried  out,  the  Court  will  not  hold  that  the  gift  is 
applicable  to  charities  generally;  it  will  fail  altogether. 
lb. 


By  a  will  made  in  1861,  a  testator  bequeathed 
£500  to  two  Roman  Catholic  priests  and  the  survi- 
vor of  them,  to  be  applied  as  they  should  deem  best, 
for  the  education  and  maintenance  of  two  priests  of 
the  order  of  St  Dominick  in  Ireland.  Held,  first, 
that  the  beqnest  was  void  as  contrary  te  the  policy  of 
the  Roman  Catholic  Relief  Act  (10  G.  4,  c.  7). 

Secondly,  that  the  bequest  was  for  a  general  cha- 
ritable purpose,  and  should  be  carried  out  cy  pres  un- 
der the  sign  manual    lb. 

The  testator  bequeathed  a  legacy  to  a  Roman  Ca- 
tholic priest  npon  a  secret  trust,  to  apply  it  towards 
the  redemption  of  the  rent  of  a  Roman  Catholic 
Church,  held  by  certain  Dominican  monks  as  trustees, 
subject  to  a  rent  of  £60,  and  which  was  very  largely 
frequented,  and  was  one  of  the  ordinary  and  principal 
places  of  Roman  Cathelic  worship  in  the  city  of  Cork. 
Held,  that  the  bequest  was  void,  as  contrary  to  the 
policy  of  the  10  G.  4,  c.  7,  and  that,  being  confined 
to  a  particular  charitable  purpose,  it  could  not  be 
carried  oat  cy  pres.    lb. 

2.  Sale  of  lands  of. 

Trustees  for  charity  permitted  to  sell  land  on  lease, 
the  subject  of  the  trust,  though  subject  to  a  covenant 
to  expend  £3,000  in  building;  but  rights  of  the 
landlord  saved,  and  title  not  forced  on  an  unwilling 
purchaser  on  account  of  the  covenant  Re  the  Ca- 
tholic University,  II  Ir.  Jur.  n.  8.  250,  R. 
♦ 
CHARTER. 

Queen  Elizabeth,  by  her  charter,  made  in  the  20th 
year  of  her  reign,  encbartered  the  Hospital  of  the 
Holy  Trinity  at  N.  R.,  and  incorporated  the  Muter, 
Brethren,  and  Poor  thereof,  and  their  successors, 
thenceforth  for  ever,  as  a  body  incorporate,  and  her  said 
Majesty  did  thereby  ordain  that  the  Masters  of  said  hos- 
pital, and  the  heirs  of  one  T.  G.,  with  the  advice  and 
consent  of  the  sovereign,  and  four  of  the  members  of  the 
council  of  the  said  town  of  N.  R.  for  the  time  being, 
or  the  major  part  of  them,  might  have  power  and  au- 
thority of  electing  a  secular  priest  for  the  said  Master, 
Brethren,  and  Poor,  who  should  be  received  as 
brethren  of  said  hospital.  And  said  charter  granted 
that  "the  heirs  of  T.  G.9  with  the  consent  and  ad- 
visement of  the  sovereign,  and  four  elder  councillors 
of  the  town  of  N.  &,  or  the  greatest  part  of  them, 
for  ever  may  have  power  and  authority of  elect- 
ing and  making  a  master  of  the  hospital  from  time  to 
time  for  ever/'  The  heirs  of  T.  G.  could  not  now  be 
found.  Held,  that  the  Lord  Chancellor,  in  his  capa- 
city of  visitor  as  Chancellor,  had  fnll  power  and  au- 
thority to  appoint  such  persons  as  he  might  be  ad- 
vised thereto,  to  represent  said  heirs  of  T.  G.  The 
Attorney-General  r  Tottenham  11  Ir.  Jnr.,  N.  s. 
107,  Ch. 

Held  also,  that  the  town  commissioners  constituted 
under  the  3  &  4  Vict  c  108  (the  Act  for  the  Regu- 
lation of  Municipal  Corporations  in  Ireland),  represent 
the  said  sovereign  and  old  corporation.    lb. 

Said  charter,  though  it  provided  for  the  appoint- 
ment of  said  secular  priest,  was  silent  as  to  what  the 
religion  of  the  Master,  Brethren,  or  Poor  of  said 
hospital  shonld  be.  Held,  that  although  the  religion 
of  the  founder  most  be  presumed  to  be  that  of  the 
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Established  Church,  yet  that  aa  there  was  no  prefer- 
ence given  in  said  charter  to  any  particnlar  faith, 
members  of  all  faiths  were  equally  admissible  thereto, 
notwithstanding  usage  to  the  contary.     lb. 

Held  also,  that  as  said  charter  ouly  provided  for 
the  election  and  reception  of  a  secular  priest  of  the 
Established  Church  into  said  hospital,  the  exception 
to  Master  Murphy's  scheme,  which  provided  for  the 
election  and  reception  of  a  Roman  Catholic  priest 
thereto,  must  be  allowed.  lb. 
— ♦ — 


See  Custom. 


CHURCHYARD. 


CIVIL  BILL  PROCESS. 

It  is  not  necessary  that  a  civil  bill  process  in  eject- 
ment should  be  signed  by  the  plaintiff's  attorney  with 
hia  own  hand.  Where,  therefore,  the  process  was 
filled  np  by  the  clerk  of  the  attorney  by  the  attorney's 
directions,  and  the  attorney's  name  was  signed  to  it 
by  the  same  clerk  also  by  his  master's  directions,  this 
was  held  to  be  a  sufficient  compliance  with  sec.  60  of 
14  &  15  Vict,  c  57,  though  the  attorney  did  not  see 
the  process  after  it  bad  been  filled  up,  and  before  his 
name  was  signed  thereto.  Lord  Durban  v.  Douglas, 
1 1  Ir.  Jnr.  n.  s.  176,  Q.  B. 

— ♦ — 
CLERGYMAN. 

Privilege  from  arrest.    See  Arbest,  1. 

CLERK  OF  THE  PEACE. 
Action  against,  for  issuing  civil  bill  decree. 
A.  brought  an  action  against  the  clerk  of  the  peace, 
for  negligently  and  injuriously  issuing  a  decree  in  a 
civil  bill  proceeding.  Held — on  demurrer  to  sum- 
mons and  plaint,  that  the  clerk  of  the  peace  could 
not  (on  the  state  of  facts  disclosed  in  the  plaint)  be 
held  liable,  and  that  the  plaint  be  set  aside,  with  leave 
to  amend,  on  payment  of  costs.  Ledlie  v.  Power,  1 1 
Ir.  Jur.  N.  s.  54,  Exch. 

— *— 
COMMITTAL. 
Form  of  orders  and  warrants. 
A  prisoner  brought  up  by  habeas  corpus  will  not 
be  discharged  from  custody  for  contempt,  because  the 
order  nnder  which  he  has  been  committed  is  in  the 
words  "  that  he  be  committed  until  further  order,'' 
althongh  the  genera]  rule  is  that  the  time  should  be 
specified,  nor  will  the  fact  that  there  has  been  no 
warrant  or  examination  of  the  prisoner  eutitle  him  to 
his  discharge.    In  re  Mowlds,  11  Ir.  Jur.  N.  s.  157, 
Exch. 

A  warrant  for  committal  to  safe  custody,  omitting 
defendant's  name  in  the  body  of  the  warrant,  though 
in  all  other  respects  correct,  is  void.      Hodgens  v. 
Pee,  1 1  Ir.  Jur.  N.  s.  Exch. 
— ♦ — 
CONFESSIONS. 
See  Criminal  Law,  5,  a. 

— ♦— 
CONTEMPT. 


See  Committal. 

CONTRACT. 
1.  Evidence  of  acceptance. 


2.  Defences  lo  actions  and  suits  on  contracts. 

(a.)  Coadilions  precedent. 

(b.)  Evidence  of  parol  variation  of  contract* 

3.  Statute  of  Frauds. 

(a.)  Agreements  not  to  be  performed  within  a 

year. 
(b.)  Agreements  relating  to  land. 

4.  Yearly  hiring. 

5.  Privity  oj  contract. 

6.  Specific  performance  of.  See  Bankruptcy  and* 
Insolvency. 

1.  Evidence  of  acceptance. 

A.  having  examined  a  horse  belonging  to  B.  said 
he  would  buy  him,  and  desired  B.  to  bring  him  to  a 
railway  station  in  order  that  he  might  be  conveyed 
with  A.  in  the  train  to  Dublin.  On  the  arrival  of  B. 
with  the  horse  at  the  station  the  traffic  manager  de- 
clined to  take  the  horse  for  want  of  room,  and  there- 
upon A.  said  he  would  send  for  the  horse  in  a  couple 
of  days,  and  B.  kept  the  horse  meanwhile.  A.  not 
having  sent  for  the  horse,  B.  brought  an  action  for 
the  price,  £38,  and  obtained  a  verdict  for  that 
amount.  Held,  on  a  motion  to  enter  a  non-suit  or  a 
verdict  for  defendant,  or  that  there  should  be  a  new 
trial  on  the  ground  of  misdirection  of  the  judge  on 
the  above  state  of  facts,  that  there  was  no  evidence 
of  acceptance  to  go  to  the  jury,  and  that  therefore  the 
verdict  should  be  entered  for  defendant.  Whitney  v-. 
Class  1 1  Ir.  Jur.  n.  s.  79,  Exch. 

2.  Defences  to  actions  and  suits  on  contracts. 

(a  )  Conditions  precedent. 
To  an  action  brought  for  the  non-acceptance  of  a 
cargo  of  sugar,  the  defendant  pleaded  that  bis  under- 
taking and  promise  were  made  and  given  subject  to  a 
proviso  (which  had  not  been  complied  with)  that  the 
sugars  should  be  shipped  in  a  first-class  vessel.  Held, 
upon  demurrer,  that  this  was  a  condition  precedent, 
the  non-performance  of  which  entitled  the  defendant 
to  repudiate  the  contract.  Schmidt  v.  Boyd,  1 1  Ir. 
Jur.  n.  s.  232,  C.  P. 

(b.)  Evidence  of  parol  variation  of  contract. 

Although  a  respondent  may  rely  on  a  parol  varia- 
tion of  a  contract,  by  .way  of  defence,  it  must  be 
clearly  established.  The  Court  will  not  refuse  relief 
on  that  ground  if  there  be  a  conflict  of  testimony. 
Fallon  v.  Bobbins,  16  Ir.  Ch.  Rep.  422,  B. 

3.  Statute  of  Frauds. 

(a.)  Agreements  not  to  be  performed  within  a 
year. 

An  agreement  whereby  in  consideration  of  A.  not 
taking  certain  proceedings  against  B.'s  son,  B.  agreed 
to  maintain  and  clothe  A.,  and  supply  him  with  the 
grass  of  two  sheep  during  his  (A.'s)  life.  Held  not 
to  come  within  s.  of  the  Irish  Statute  of  Frauds  (st. 
7  Wm.  3,  e.  12),  and  therefore  not  to  require  a  writ- 
ing. Murphy  v.  O1 Sullivan,  1 1  Ir.  Jur.  N.  s.  Ill, 
Exch.  Ch. 

An  agreement  with  the  mother  of  an  illegitimate 
child,  in  consideration  that  she  lfcpuld  maintain  it,  to 
allow  her  £20  a  year  until  the  child  be  able  to  main- 
tain itself,  is  an  agreement  within,  the  Statute  of 
Frauds,  and  requires  to  le  in  writing.  Farrington. 
v.Dofibhoe,  11  Ir.  Jdr.  '*.  a,  373,  C.  P. 
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Murphy  v.  O Sullivan  (11  Ir.  Jar.  n.  s.  111,) 
distinguished.     lb. 

(b.)  Agreements  relating  to  land. 

Where  a  letter  was  written  in  the  name  of  a  firm 
of  land-agents  by  the  sub-agent  to  a  tenant  stating 
that  a  revision  of  the  rents  had  been  made,  and  taat 
they  were  desired  to  make  a  general  change  in  the 
rents  by  raising  them  20  per  cent.,  and  that  leases 
at  the  increased  rents  would  be  granted,  and  that  a 
notice  to  the  effect  wonld  be  sent  him;  and  a  few 
days  afterwards  the  sab-agent  sent  a  bailiff  to  the 
tenant  with  a  written  agreement  to  pay  the  increased 
rent  and  to  take  ont  a  lease,  and  the  tenant  signed 
the  agreement,  but  it  was  not  signed  by  or  on  behalf 
of  the  landlord.  Held,  tfcat  there  was  no  agreement 
binding  on  the  landlord  at  law  within  the  Statute  of 
Frauds.  Archbold  v.  Earl  of  Howth,  1 1  Ir.  Jur, 
H.  s.  88,  0.  P. 

Where  one  count  in  the  plaint  sought  to  recover 
damages  for  breach  of  a  contract  which  turned  out  to 
be  void  under  the  Statute  of  Frauds,  and  another 
count  sought  to  recover  damages  for  the  loss  of  plain- 
tiff's equitable  remedy  caused  by  defendant's  wilful 
and  fraudulent  concealment  of  a  contract  which  was 
by  express  reference  the  contract  declared  on  in  the 
former  count;  and  but  one  traverse  was  pleaded  to 
both  counts :  as  the  former  count  has  failed  so  must 
the  latter.    lb. 

Where  the  damages  are  assessed  in  the  gross  upon 
two  counts,  and  one  of  them  fails  (there  being  no  evi- 
dence to  support  it),  the  other  must  fail  also.    lb. 

Where  under  the  above  circumstances  the  tenant 
remained  in  possession,  and  several  times  paid  rent 
at  the  inoreased  rate  the  Court  were  of  opinion  that 
this  was  no  part  performance  sufficient  to  entitle 
plaintiff  to  an  equitable  remedy,  his  conduct  not  being 
incontrovertibly  referable  to  that  object    lb. 

Where  under  the  above  circumstances  the  sub- 
agent  laid  by  the  agreement  in  the  office  and  fre- 
quently received  rent  at  the  increased  rate  from  the 
tenant  without  saying  anything  about  the  agreement 
—Held,  that  this  was  no  wilful  or  fraudulent  conceal- 
ment to  ground  an  action  for  deceit,    lb. 

Evidence  of  the  above  facts,  and  that  plaintiff  did 
not  read  the  agreement  he  signed,  nor  was  it  read  to 
him  although  he  was  informed  of  its  contents,  and 
that  he  forgot  the  particulars  (although  he  admitted 
never  having  forgotten  that  he  had  signed  a  paper 
and  been  told  at  the  time  that  it  was  an  agreement 
for  a  lease)  was  held  no  evidence  that  plaintiff  was 
ignorant  of  the  existence  in  fact  of  the  contract  to 
defendant's  knowledge.     lb. 

Et  per  Monahan,  C.J.  (Christian  and  O'Hagan,  J  J, 
dubitanttbus),  that  a  principal,  innocent  at  the  time, 
is  not  liable  in  damages  for  the  fraud  of  his  agent 
though  he  afterwards  obtains  the  benefit  of  it;  the 
judgment  in  Udell  v.  Atherton  (7  H.  &  N.  172) 
being  conclusive  upon  a  Court  of  concurrent  jurisdic- 
tion,    lb. 

4.   Yearly  hiring* 

An  indefinite  hiring  is  a  yearly  hiriog,  but  this 
general  rule  may  be  varied  by  a  usage  existing  in  the 
trade  with  respect  to  which  the  parties  are  contract- 
ing.   Dotcling  v.  Adams,  11  Ir.  Jur.  N.  S.  ExcL 


5.  Privity  of  contract* 

The  first  count  of  the  summons  and  plaint  stated 
that  under  an  assignment  in  bankruptcy,  the  plaintiffs 
were  the  assignees  of  the  estate  and  effects  of  E.  11, 
J.  M.,  and  P.  M.,  railway  contractors;  that  the  de- 
fendant was  the  engineer  of  the  F.  V.  railway  com- 
pany; that  before  the  arrangement  in  bankruptcy, 
and  whilst  the  defendant  was  acting  as  such  engineer, 
by  an  indenture  between  E.  M.,  J.  M.,  and  P.  11, 
and  the  company,  it  was  agreed  that  E.  M.,  J.  M., 
and  P.  M.  should  make  the  said  railway;  that  daring 
the  progress  of  the  works,  not  later  than  fourteen 
days  after  the  termination  of  each  calendar  month, 
when  the  engineer  for  the  time  being  should  have 
certified  that  any  part  of  the  works  had  been  executed 
to  his  satisfaction,  the  company  should  pay  nine- 
tenths  of  the  value  of  such  works,  such  value  being 
also  certified  by  the  engineer;  that  E.  M.,  &c,  sad 
the  plaintiffs  as  their  assignees  had  fulfilled  all  the 
terms  of  the  contract  %,  that  the  defendant  having  been 
appointed  engineer,  accepted  the  appointment  and  did 
act  as  engineer,  but  that  he  had  not  given  certificates 
of  the  amount  or  value  of  the  works,  and  had  wrong- 
fully, improperly,  and  withont  any  just  cause,  refused 
and  neglected  to  estimate  the  value  of  said  works, 
and  to  certify,  &c,  by  means  of  which  plaintiffs  had 
been  unable  to  obtain  payment,  Ac.  The  second  count 
complained  that  the  defendant  had,  with  intent  to  in* 
jure  the  plaintiffs,  wrongfully  and  fraudulently  refused 
to  certify,  &c.  The  third  count  complained  that  the 
defendant  had  wrongfully  and  injuriously,  and  with- 
out just  cause,  and  in  collusion  with  the  railway  com- 
pany, refused,  &c.  Held,  upon  general  demurrer,  that 
the  action  against  the  defendant  was  not  maintainable. 
Murphy  v.  Bower,  11  If.  Jur.  n.  &  392,  C.  P. 


CONVICTION. 


See  Magistrates'  Law. 


COSTS. 
I.  Equity. 

1.  Petition  for  taxation. 

£  Costs  of  trustee  under  Trustee  Relief  Act. 

3.  Priority  of. 

4.  In  Landed  Estates  CourU  See  Landed  Estates 
Court. 

5.  In  Court  of  Probate.    See  Prorate. 

1.  Petition  for  taxation. 

A  petition  for  taxation  (presented  more  than  twelve 
months  after  the  bill  of  costs  was  furnished)  by  one 
of  two  trustees  behind  the  back  of  his  co-trustee— 
Refused,  although  the  solicitor  had  commenced  an 
action  at  law  against  the  petitioner  alone.  In  rs 
M'Kay,  11  Ir.  Jur.  w.  s.  297,  R. 

2.  Costs  of  trustee  under  Trustee  Relief  Act. 
Costs  of  appearing  at  the  argument  by  counsel  sre 

not  allowed  to  a  trustee  who  has  brought  in  the  food 
under  the  Trustee  Relief  Act,  where  all  the  parties 
beneficially  interested  are  free  from  disability,  and  the 
case  has  been  fully  argued  on  their  parts,  although, 
the  English  practice  is  contra,  but  costs  of  lodgment 
and  of  the  motion  for  costs  are  given*  Lockhart* 
trust,  1 1  Ir.  Jut.  N.  s.  245,  B. 


Costs.] 


LAW  AND  EQUITY  INDEX. 


[Criminal  Law.  429 


3.  Priority  of. 

A  head  landlord  cannot  obtain  costs  incurred  in 
ejectment  out  of  a  fnnd  in  Court  standing  to  the  cre- 
dit of  a  canse  in  which  his  immediate  lessee  is  respon- 
dent, his  claims  being  opposed  by  an  unpaid  incum- 
brancer.   Haines  v.  FurceU,  1 1  Ir.  Jar.  N.  s.  350,  R. 

II.  Law. 

1 .  Full  costs  and  halj  costs. 

2.  Costs  where  jury  discharged  without  consent 
.,  from  finding  on  certain  issues. 

3.  Costs  of  arbitrations  and  references. 

4.  Costs  of  Habeas  Corpus. 

5.  Furnishing  of  bill  before  action, 

1.  Full  costs  and  half  costs. 

In  an  action  for  assault  and  battery,  with  a  second 
count  for  disturbance  of  a  right  of  way,  defendant 
paid  £5  into  Court  (which  was  accepted  by  plaintiff)  ( 
on  the  second  count,  and  traversed  the  first,  upon  ( 
which  count  plaintiff  obtained  a  verdict   with  £1  ■ 
damages,  the  judge  not  certifying.     The  Master  gave 
plaintiff  his  fall  costs.     Held,  on  motion  to  send  back 
the  case  to  the  Master  to  review  his  taxation,  that 
the  Master  was  wrong,  and  that  the  taxation  mast 
be  reviewed.     Walsh  v.    Walsh,  1 1   Ir.  Jur.  n.  s., 
378,  Exch. 

Action  for  negligence.  The  summons  and  plaint 
alleged  retainer  of  the  defendant  by  plaintiff  as  her 
attorney :  a  duty  of  the  defendant,  and  the  violation 
thereof.  Plaintiff  recovered  a  verdict  for  £10  and 
costs.  The  Taxing  Master  refused  to  allow  more 
than  half  costs,  holding  the  action  one  "  connected 
-with  contract."  On  appeal  against  this  ruling — Held, 
affirming  the  ruling,  that  the  action  was  an  action  of 
contract.  Quane  v.  Frazer%  16  Ir.  C.  L.  R.  App. 
xiii.  Q.  B.;  s.  c.  9  Ir.  Jur.  N.  s.,  268. 

2.  Costs  where  jury  discharged  without  consent 
rom  finding  on  certain  issues. 

Where  the  judge,  without  the  consent  of  the  plain  - 
tif,  discharged  the  jury  from  finding  upon  certain  of 
the  issues  as  immaterial,  Held,  that  the  plaintiff  was 
entitled  to  the  costs  properly  and  necessarily  incurred 
by  him  in  respect  to  them.  Smyth  v.  Gatbraith,  1 1 
lr.  Jur.  n.  s.,  359,  C.  P. 

3.  Costs  of  arbitrations  and  references. 

A.  brought  an  action  for  trespass  qu.  cl.fr.  against 
B.  who  traversed  plaintiff's  possession  of  the  close. 
The  case  was  submitted  to  arbitration,  and  it  was 
agreed  that  "  it  shall  not  be  necessary  for  the  arbi- 
trators to  find  specifically  on  each  of  the  several  issues, 
bat  that  they  shall  be  at  liberty  to  make  an  award 
generally  either  for  plaintiff  or  defendant."  It  was 
agreed  also  that  the  costs  should  follow  the  event  of 
the  award.  The  arbitrators  found  that  the  close  was 
plaintiff's,  and  therefore  found  for  him,  but  made  no 
mention  of  damages.  Defendant  refused  to  pay  the 
costs,  £45  14s.  5d.,  alleging  that  the  award  was  not  , 
final  as  it  did  not  give  damages,  whereupon  plaintiff 
brought  an  action  against  defendant  for  the  costs. 
The  jury,  by  the  direction  of  his  Lordship,  found  for 
plaintiff.  Held,  (Fitzgerald,  B.,  dissentiente)  on  motion 
to  set  aside  the  verdict,  or  for  a  new  trial,  or  to  re- 
duce it  to  £35  13s.  Id.,  the  sum  found  to  be  dne  on 


taxation,  that  the  award  was  good,  but  that  the  ver- 
dict should  be  reduced  as  above.  M'Lees  v. 
M'Curdy,  1 1  Ir.  Jur.  n.  s.,  290,  Exch. 

A  case  was  referred  to  a  Master  for  arbitration. 
He  made  bis  award  in  favour  of  A.  but  gave  him  no 
costs,  though  thinking  him  entitled  to  costs,  because 
he  did  not  know  if  be  had  jurisdiction  to  give  costs. 
Upon  motion  to  send  back  the  case  to  the  Master  to 
certify  in  respect  of  the  costs,  Held  that  the  matter 
should  be  sent  back  to  him  for  that  purpose.  Fitz- 
patrick  v.  Moylan,  1 1  Ir.  Jur.  N.  s.  292,  Exch. 

4.  Costs  of  Habeas  Corpus. 

The  Court  will  not  give  costs  in  a  Habeas  Corpus 
motion.    In  reMowlds,  1 1  Ir.  Jur.  n.  6.-157,  Exch. 

5.  Furnishing  of  bill  before  action. 

The  bill  of  costs  to  be  served  on  a  defendant  by  an 
attorney  under  12  &  13  Vic.  c.  53,  s.  2,  must  show 
on  the  face  of  it  an  intention  to  charge  the  defendant, 
or  else  his  intention  must  appear  on  a  writing  served 
on  defendant  contemporaneously.  Kernan  v.  Brere* 
ton,  11  Ir.  Jur.  n.  s.  417,  Exch. 
— ♦ — 
COVENANT  TO  REPAIR. 

Obligation  to  rebuild  under. 

To  an  action  for  breach  of  a  covenant  to  repair  and 
keep  in  repair  certain  premises,  the  defendant  pleaded 
performance  of  the  covenant.  The  jury  on  the  trial 
found,  first,  that  the  premises  were  not  in  repaair  at 
the  commencement  of  the  action,  and,  secondly,  that 
having  regard  to  the  state  of  the  premises  when  de- 
mised to  the  defendant,  they  could  not  have  been 
repaired  and  kep  in  repair  without  having  been  re- 
built. Held,  that  the  covenant  could  not  be  held  to 
impose  an  obligation  to  rebuild  upon  the  defendant, 
and  therefore,  that  on  these  finding  he  was  entitled 
to  have  a  verdict  entered  for  him.  Chaloner  ▼• 
Broughton,  1 1  Ir.  Jur.  N.  s.  84,  Q.  B. 
— ♦ — 
CRIMINAL  INFORMATION. 

Where  certain  parties  were  charged  with  treason 
felony,  and  pending  the  preliminary  investigation  at 
the  police  office,  certain  publications  appeared  in  a 
newspaper  commenting  npon  the  conduct  of  the  pri- 
soners, and  calculated  to  prejudice  the  pnblic  mind 
against  them — Held  (per  totam  Curiam),  that  a  con- 
ditional order  for  a  criminal  information  against  the 
proprietor  of  the  newspaper  should  be  granted  on  ac- 
count of  those  articles  The  Queen  v.  Gray,  1 1  Ir. 
Jur.  n.  s.  1,  Q.  B. 

The  same  newspaper  published  a  report  of  the 
proceedings  against  the  prisoners  at  the  preliminary 
investigation  at  the  police-office,  which  investigation 
terminated  in  the  commiittal  of  the  prisoners.  Part 
of  these  proceedings  consisted  of  statements  of  coun- 
sel which  were  calculated  to  prejudice  the  public  mind 
against  the  prisoners.  There  was  no  suggestion  that 
this  publication  was  more  than  a  fair  and  bona  fide 
report  of  what  actually  took  place.  Held  (Hayes,  J. 
dissentiente),  that  such  publication  was  privileged, 
and  did  not  form  a  ground  for  granting  a  conditional 
order  for  a  criminal  information.  lb. 
♦ 


I.  Bigamy. 
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2.  Larceny. 

3.  Uttering  forged  orders  for  payment  of  money. 

4.  Offences  committed  on  boundaries  of  counties. 

5.  Evidence. 

(a.)  Admissions  and  confessions. 
(b.)  Admissibility  of  deposition*. 
(c. )  Dublin  Gazette  as  evidence  of  proclamation. 

6.  Bail. 

1.  Bigamy. 

F.  a  Protestant,  was  legally  married.  While  his 
wife  was  still  living  he  was  married  by  a  Roman 
Catholic  clergyman  to  a  Roman  Catholic  woman.  At 
the  time  of  the  second  marriage  he  represented  him- 
self to  the  woman  and  the  officiating  clergyman  as  a 
Roman  Catholic.  He  was  indicted  for  bigamy.  The 
above  facts  were  proved,  and  also  that  F.  was  a 
professing  Protestant  within  twelve  months  prior 
to  the  time  of  the  second  marriage.  The  jury 
convicted  him.  Held  (dissentientibus,  Monahan,  C.J., 
Pigot,  C.B.,  Keogh;  J.,  and  O'Hagan,  J.)— that  the 
conviction  was  wrong,  and  should  be  reversed.  The 
Queen  v.  Fanning,  1 1  f r.  Jur.  n.  s.  25 1 ,  Cr.  App. 

2.  Larceny. 

K.,  the  treasorer  of  a  county,  drew  a  cheque  in 
favour  of  H.  S.,  a  road  contractor.  Another  U.  S. 
(the  prisoner)  also  a  road  contractor,  coming  to  the 
office  to  be  paid  for  work  done  by  him,  the  treasurer 
said  he  had  a  cheque  for  him,  and  produced  it ;  and, 
believing  him  to  be  the  H.  S.  who  was  entitled  to  it, 
gave  it  to  him,  and  he  cashed  it.  H.  S.  (the  prisoner) 
was  indicted  for  larceny  of  the  cheqne.  The  jury  were 
of  opinion  that  he  received  the  cheque  knowing  he 
was  not  the  person  entitled  to  it,  and  fraudulently 
intending  to  appropriate  the  proceeds  to  his  own  use, 
and  they  found  him  guilty  of  larceny.  Held,  that 
the  offence  amounted  to  larceny.  The  Queen  v.  Stints, 
11  Ir.  Jur.  n.  s.  267,  Cr.  App. 

Held  also,  that  the  property  in  the  cheque  was 
rightly  laid  in  K.     lb. 

The  prisoner  was  indicted  for  the  larceny  of  £2  4s. 
the  property  of  H.  N.  Upon  the  trial  H.  N.  deposed 
that  on  tho  30th  January,  1866,  he  bought  a  load  of 
bay  at  Smitfefield  through  the  clerk  to  a  factor  there ; 
that  the  prisoner  brought  the  hay  to  his  place  the 
same  day,  and  delivered  it;  that  be  did  not  demand  any 
money  from  him,  but  handed  him  the  weigh-note;  that 
H.  N.  put  his  name  on  it,  and  being  ignorant  of  the 
practice  of  the  market,  handed  the  prisoner  £2  2s. 
8J.,  and  returned  the  weigh  note  to  him ;  that  the 
prisoner  shortly  afterwards  returned,  and  said  that 
the  Amount  was  Is.  4d.  short,  and  asked  for  the 
is.  4d.,  which  H.  N.  gave  to  him.  J.  G.,  to  whom 
the  hay  bad  belonged  before  it  was  sold,  deposed  that 
he  gave  the  prisoner  the  load  to  deliver,  but  did  not 
authorise  him  to  get  any  money,  and  that  the  prisoner 
paid  him  no  money.  The  prisoner  was  convicted. 
The  question  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  indictment  having  been  reserved  for  the  Court 
of  Criminal  Appeal— lifafc?,  that  the  prisoner  was  not 
guilty  of  larceny,  either  at  common  law  or  under  24 
&  25  Vict.  c.  26,  s.  3.  (Lefroy,  C.  J.,  dissentiente)\ 
The  Queen  v.  Wheeler^  11  Ir.  Jur.  n.  s.  278,  Cr. 
•App. 


3.  Uttering  forged  orders  for  payment  of  money. 
V.  was  indicted  for  uttering  certain  forged  orders 

for  the  payment  of  money,  and  convicted.  He  had 
fraudulently  obtained  certain  forms  of  post-office  or- 
ders from  the  office  at  N.,  and  also  some  with  the  N. 
stamp  affixed.  These  orders  being  filled  up  and 
signed  G.  J.,  "  pro-postmaster,'1  there  being  no  one  of 
the  name  of  6.  J.  at  N.,  were  uttered  by  V.  fa  pay- 
ment for  goods  at  D.  No  letters  of  advice  were  for- 
warded to  D.  Held  (dubitante  Pigot,  C.B.)  that  V. 
was  rightly  convicted.  The  Queen  v.  Vanderstein,  16 
Ir.  C.  L.R.  474,  Cr.  App.;  s.c.  10  Ir.Jor.  n.s.314. 
H.  and  S.  were  joined  in  the  fame  imctment,  and 
convicted.  They  had  gone  to  the  shop  where  V. 
uttered  the  orders,  remaining  outside  in  a  cab,  so 
situated  that  they  could  not  see  or  be  seen  by  the 
people  iu  the  shop.  They  had  previously  accompa- 
nied V.  to  another  shop  where  he  failed  to  get  change 
for  the  orders,  and  they  assisted  V.  in  taking  away 
the  goods  obtained  at  the  second  shop.  Held,  that 
though  they  were  not  in  the  cab  for  the  purpose  of 
taking  part  in  aiding  or  assisting  in  the  actual  act  of 
uttering,  they  were  rightly  convicted.    lb, 

4.  Offences  committed  on  boundaries  of  counties. 
Venue.     Indictment  contained  the  marginal  vena* 

"  King's  Co."  No  venue  was  stated  in  the  body  of 
the  indictment.  By  1 4  &  1 5  Vict,  c  1 00,  s.  23, "  the 
jurisdiction  named  in  the  margin  was  to  be  taken  to 
be  the  venue  for  all  the  facts  stated  in  the  body  of  the 
indictment."  On  the  trial,  it  appeared  that  the  of- 
fence was  committed  in  the  County  of  T.,  but  within 
500  yards  of  K.'s  Co.  The  prisoner  was  convicted. 
Held  (dissentiente  Hayes,  J.)  that  the  conviction  was 
good.  Regina  v.  Laurence  King,  1 6  Ir.  C.  L  R.  50, 
Cr.  App.;  s.  c.  10  Ir.  Jur.  N.  s.  308. 

5.  Evidence. 

(a.)  Admissions  and  confessions. 
A  police-constable  having  come  to  the  prisoner's 
premises,  and  the  prisoner  having  made  to  him  a  state- 
ment with  reference  to  the  Fenian  conspiracy,  » 
which  be  implicated  himself,  the  policeman  asked  him 
if  he  was  willing  to  state  to  his  superintendent  what 
he  bad  stated  to  him.  The  prisoner  accompanied  the 
policeman,  and  made  a  statement  to  the  superinten- 
dent. The  superintendent,  who  knew  from  the  pri- 
soner's statement  that  he  had  been  implicated  in  the 
conspiracy,  asked  him  if  he  was  willing  to  make  that 
statement  to  the  magistrate.  The  prisoner  agreed  to 
do  this,  and  went  before  the  magistrate,  by  whom  he 
was  sworn,  and  by  whom  his  information  was  taken 
in  reply  to  questions  put  by  the  magistrate,  the  an- 
swers to  which  questions  the  prisoner,  in  some  in- 
stances, followed  up  with  statements  of  his  own.  The 
magistrate  did  not  give  him  any  caution.  The  ma- 
gistrate subsequently  deposed  that  on  that  occasion 
he  did  not  look  on  the  prisoner  as  an  informer,  bat 
treated  him  as  a  Crown  witness  in  the  ordinary  sense, 
but  that  a  few  days  afterwards,  when  the  information 
was  re-sworri,  he  did  consider  him  in  the  nature  of  an 
approver.  The  prisoner,  moreover^  dn  the  second 
'  occasion,  in  answer  to  questions  put  to  him  by  the 
counsel  for  other  Fenian  prisoners,  deposed  as  follow*-- 
"  Two  of  the  detectives  dragged  me  here:    I  awe* l 
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expect  nothing — I  came  to  save  myself."  The  pri- 
soner having  subsequently  refused  to  give  evidence 
against  the  persons  implicated  in  his  informations, 
was  himself  indicted,  and  on  his  trial  the  two  infor- 
mations, together  with  the  statement  of  the  prisoner 
to  the  policeman,  were  put  in  evidence  against  him. 
The  jury  convicted  the  prisoner.  The  question  of 
the  admissibility  of  the  two  informations  having  been 
reserved  for  the  Court  of  Criminal  Appeal — Held, 
that  they  were  both  inadmissible  as  being  given  under 
the  influence  of  hope  held  out  by  a  persan  in  autho- 
rity (Monahan,  C.  J.,  Keogh,  J.,  and  Fitzgerald,  B., 
dissentientibus).  The  Queen  v.  Oillis,  1 1  Ir.  Jur. 
H.  a  270,  Cr.  App. 

And  (per  Fitzgerald  B.)  that  the  first  information 
was  admissible,  but  the  second  was  inadmissible,    lb. 

~  (b.)  Admissibility  of  depositions. 

A.,  B.,  C.  and  D.  were  brought  before  a  J.  P.  in 
custody,  and  E.  being  sworn  by  the  Petty  Ses- 
sions Clerk,  was  examined  by  him  in  the  presence 
of  the  prisoners,  and  the  presence  of  the  justice,  as  to 
certain  alleged  acts  of  the  said  A.,  B.,  C,  and  D. 
The  Petty  Sessions  Clerk  took  down  the  statement  of 
£.  in  writing;  read  it  over  to  E.  in  the  presence  and 
hearing  of  the  prisoners,  of  whom  A.  and  B.  cross- 
examined  E.  To  the  written  statement  so  read,  E. 
affixed  his  mark.  E.  having  died  before  the  trial, 
this  statement  was  tendered  in  evidence  against  the 
prisoners,  under  the  14  &  15  Vict,  c.  93,  s.  14.  It 
began— ••  The  information  of  E.  of,  &c.  Informant 
being  duly  aworn  on  his  oath  deposed  as  follows.9' 
It  was  signed  by  the  J.P.  before  whom  it  was  taken. 
Prisoner's  counsel  objected  to  the  admission  of  the 
document  in  evidence;  and  the  point  being  reserved 
on  the  following  objections — First,  that  the  deposition 
ought  to  be  taken  by  the  J.P.  himself;  secondly, 
that  it  had  no  caption;  thirdly,  that  there  waa  nothing 
to  shew  on  its  face  that  the  prisoner  had  been  made 
aware  of  the  charge  on  which  he  was  in  custody, — parol 
evidence  waa  given  that  the  document  had  been  read 
over  to  the  prisoners  previous  to  the  cross-exami- 
nation. Held  (dissentientibus  O'Hagan,  J.,  Hughes, 
B.,  Hayes  and  Christian,  JJ.)  that  the  document  was 
not  admissible,  as  it  was  not  preceded  by  a  statement 
of  the  charge  to  which  it  had  reference.  The  Queen 
v.  Qalvin,  16  Ir.  C.  L.  R.  452,  Cr.  App.;  s.  c.  10 
lr.  Jur.  tx.  a.  325. 

Held  (per  Christian  and  Hayes,  JJ.,  Hughes,  B., 
and  O'Hagan,  J.),  that  all  that  the  statute  requires 
is,  that  the  charge  should  be  made  to  the  magistrate 
before  he  proceeds  to  take  the  deposition.    lb. 

Semble,  that  the  justice  need  not  take  down  the 
deposition  himself,  but  it  is  sufficient  if  he  is  present 
and  attending  to  the  work  of  the  clerk,    lb. 

(c.)  Dublin  Gazette  as  evidence  of  proclamation. 

Upon  the  trial  of  an  indictment  for  unlawfully  car- 
rying arms  within  a  proclaimed  district,  the  Crown, 
as  evidence  of  the  proclamation,  and  that  the  district 
was  proclaimed,  gave  in  a  printed  paper  (which  con- 
tained what  purported  to  be  a  proclamation),  pur- 
porting to  be  "  The  Dublin  Gazette,"  and  purporting 
to  be  u  printed  and  published  at  the  Dublin  Gazette 
-office  by  A.  T."    Under  the  title  of  the  paper  were 


the  words  u  Published  by  authority,"  but  the  paper  did 
not  in  any  other  way  purport  to  'be  printed  and  pub- 
lished by  the  Queen's  authority,  or  to  be  printed  by 
the  Queen's  printer.  The  prisoner  having  been  con- 
victed, it  was  held  that  this  paper  was  not  sufficient 
evidence,  under  at.  11  Vict,  c  2,  s.  21,  and  28  &29 
Vict,  c  118,  s.  3,  of  the  proclamation,  and  of  the 
district  having  been  proclaimed,  and  the  conviction 
waa  quashed.  The  Queen  v.  Wallace,  1 1  Ir.  Jur. 
n.  s.  68,  Cr.  Ap. 

Queer* — Might  parol  evidence  have  been  given  to 
shew  that  the  paper  was  printed  by  the  Queen's  prin- 
ter, or  printed  and  published  by  the  Queen's  autho- 
rity?   lb. 

6.  BaiL 

Application  to  admit  to  bail  a  prisoner  charged  with 
harbouring  a  party  connected  with  the  Fenian  con- 
spiracy, refused,  though  it  waa  sworn  that  the  pri- 
soner's health  was  suffering  from  confinement,  that 
his  affairs  were  going  to  ruin,  and  that  he  had  no 
sympathy  with  the  conspiracy,  and  though  he  offered 
bail  to  the  amount  of  £1,000  (O'Brien,  J.  dissenting). 
The  Queen  v.  Nolan,  1 1  Ir.  Jur.  n.  s.  372,  Q.  B. 

On  a  bail  motion  the  Court  will  look  at  an  infor- 
mation that  has  been  taken  in  the  prisoner's  absence. 
Begina  v.  Cleary,  16  Ir.  C.  L.  R.  App.  ii.  Q.B. 

I  — <♦— 

I  CROWN. 

1      Action  against  trustees  for.     See  Action,  I. 
\      Power  of,  to  annex  condition  against  alienation 
to  grant  in  fee.    See  Alienation,  1 . 


CUSTOM. 

Validity  of. 

It  is  a  good  custom  in  trade,  and  one  which  may  be 
established  by  parol  evidence,  that  where  there  is  a 
sale  by  sample  of  a  particular  article,  such  being  ge- 
nerally sold  by  sample,  the  parties  may  introduce 
into  the  contract  a  condition  to  that  effect  Syers  v. 
Jonas  (2  Ex.  HI)  followed.  O'Neill  v.  Bell,  11 
Ir.  Jur.  n.  s.  357. 

A  custom  to  cnt  a  sod  in  a  remote  part  of  a  church- 
yard, for  the  purpose  of  covering  a  newly  opened 
grave,  is  illegal  and  bad,  and  a  claim  under  the  cus- 
tom is  not  such  a  reasonable  claim  of  title  as  will 
oust  the  jurisdiction  of  magistrates  at  Petty  Sessiona 
proceeding  summarily  for  trespass  on  the  complaint 
of  the  rector  of  the  parish  in  whom  the  freehold  of 
the  churchyard  is  vested.  The  Queen  v.  The  Justices 
of  Westmeath,  11  Ir.  Jur.  n.  s.  405,  Q.  B. 
» 
DAMAGES. 

1.  Damages  in  action  by  apprentice. 

2.  Damages  in  action  under  Lord  Campbell's  Act, 
9  £10  Vict.  c.  93. 

3.  Damages  in  action  for  trespass  on  lands  not 
held  excessive. 

4.  Damages  in  equity  under  25  £  26  Vict,  c  42. 
See  Injunction. 

See  Contract,  3,  b. 

1.  Damages  in  action  by  apprentice. 
In  an  action  brought  by  an  apprentice  against  his 
master  for  breach  of  the  covenant  to  instruct  and 
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provide  with  board  aod  lodging,  the  jury  cannot  take 
into  consideration  the  damage  to  plaintiff's  character 
resulting  from  the  mode  and  circumstances  of  the  re- 
fusal. Parker  v.  Cathcart,  11  Ir.  Jnr.  *.  s.  49,  CJP. 
But  the  breach  is  a  continuing  one,  and  successive 
actions  may  be  brought  upon  it.  But  in  each  action 
the  jury  can  only  take  into  consideration  the  damages 
that  have  been  sustained  previously  to  the  commence- 
ment of  the  action,    lb. 

2.  Damages  in  action  under  Lard  CampbeWs  Acts 
9  £  10  Vict.  c.  93. 

In  an  action  under  Lord  Campbell's  Act  (9  &  10 
Vic  c  93)  by  a  widow,  for  damages  upon  the  death 
of  her  son,  aged  fourteen,  who  had  never  earned  any 
wages,  bnt  whose  capabilities  were  valued  at  sixpence 
per  day,  the  probability  that  he  would  have  enabled 
his  mother  to  earn  more,  or  would  have  devoted  part 
of  his  earnings  to  her  support,  is  evidence  to  go  to 
the  jury  upon  the  question  of  damages.  The  proba- 
bility is  increased  by  the  past  filial  conduct  of  the  de- 
ceased. Condon  v.  The  great  Southern  and  Western 
Railway  Company,  16  Ir.  G.  L.  K.  415,  Each* 

There  is  no  analogy  between  tbo  nature  and  amount 
of  the  services  whose  loss  will  sustain  an  action  for 
reduction,  and  one  under  Lord  Campbell's  Act.    lb. 

3.  Damages  in  action  for  trespass  on  lands  not 
held  excessive. 

In  aa  action  for  trespass  committed  by  sheep  of  the 
defendant  upon  mountain  land  belonging  to  the  plain- 
tiff, the  judge  directed  the  jury  that  they  should  only 
give  damages  for  the  actual  amount  of  injury  done. 
The  jury  gave  £10.  The  Court,  although  the  sum 
was  greater  than  the  injury  done  could  possibly  have 
amounted  to,  refused  to  set  aside  the  verdict  on  the 
ground  of  the  damages  being  excessive.  Chesney  v. 
O'Neill,  11  Ir.  Jur.  n.s.  124,  Q.  B. 
♦ 
DEED. 

1.  Construction. 

2.  Interpolations  in,  presumption  when  made. 

3.  Voluntary  dud. 

1.  Construction. 

In  1848,  defendants,  on  behalf  of  the  Crown,  de- 
mised certain  premises  in  D.  to  plaintiffs  for  twenty- 
one  years.  The  lease  recited  that  the  plaintiffs 
were  in  the  actual  possession  of  the  said  pre- 
mises, and  provided  that  the  plaintiffs  were  "  not  to 
be  liable  for,  or  to  pay  any  rates  or  taxes  what- 
ever, charged  or  chargeable  upon  the  said  demised 
premises,  or  any  part  thereof,  save  and  except  their 
legal  proportion  of  the  poor-rate."  The  D.  Corpora- 
tion Waterworks  Act,  1861,  authorised  the  corpora- 
tion of  D.  to  levy  in  place  of  certain  rates  theretofore 
levied,  a  rate  to  be  called  the  "  Domestic  Water  Rate" 
npon  and  from  the  occupiers  of  all  houses  within  the 
borough  of  D.  Thjs  rate  defendants  refused  to  pay. 
Held,  that  as  between  the  lessor  and  lessee,  the  de- 
fendants were  liable  for  the  rate.  Scovell  v.  Gardi- 
ner, 16  Ir.  C.  R.  318,  Q.  B.;  s.c.  8  Ir.  Jur.  njs.  361. 

Held  (per  Lefroy,  C,  J.,  and  O'Brien,  J.,  that 
4 'chargeable'9  has  a  future  meaning.     lb. 

Held  (per  O'Brien  aud  Fits- coll,  JJ.)  that  the 


Domestic  Water  Rate,  though  not  not  chargeable  on 
the  premises,  is  chargeable  on  the  occupiers  in  respect 
of  his  occupation,  and  so  within  the  proviso.    lb. 

Held  also  (per  O'Brien,  J.,  dissentiente  Fitzgerald, 
J.)  that  the  Domestic  Water  Rate  was  a  eontiouiDce 
of  certain  rates  existing  at  the  time  of  the  lease.  lb. 
A  bill  of  sale  recited  an  agreement  to  sell  certain 
goods;  in  the  operative  part  it  omitted  to  name  the 
articles,  but  they  were  set  out  in  a  schedule.  There 
was  a  delivery  of  the  goods.  Upon  an  interpleader 
issue  between  the  claimant  under  the  deed,  and  an 
execution  creditor  of  the  grantor,  the  judge  withdrew 
the  question  as  to  the  property  in  the  goods  from  the 
jury,  and  directed  a  verdict  for  the  creditor.  Held, 
that  this  was  a  misdirection,  and  that  there  should  be 
a  now  trial.  Lennon  v.  Dinks,  11  Ir.  Jar.  n.  s. 
372,  Q.  B. 

Lands  held  under  a  lease  for  lives  renewable  for 
ever  were  conveyed  by  deed  to  a  trustee.  Bj  a  sob- 
sequent  deed  the  trustee  declared  that  the  preyioas 
assignment  had  been  accepted  by  him  "  to  the  uses 
and  for  the  trusts  following — upon  trust,  to  permit  A. 
and  B.,  his  wife,  to  hold  one-third  of  the  lands  daring 
their  joint  lives,  and  the  survivor,  for  the  life  of  such 
survivor;  and  after  the  death  of  the  survivor  to  per- 
mit the  said  one-third  to  be  held  by  such  children  or 
child  of  A.  &  B.  as  Should  be  living  at  the  death  of 
the  survivor,  in  snch  shares  and  proportions  as  A.  in 
his  lifetime,  or  B.,  if  she  survived  A.,  should  appoint 
(if  only  one  child,  such  child  to  take  the  entire);  and 
as  to  one  other  third  of  the  interest  in  the  said  lands, 
npon  trust  for  C,  his  heirs  and  assigns  for  ever,  and 
as  to  the  remaining  third  of  the  interest  of  the  said  lands, 
upon  trust  for  D.,  his  heirs  and  assigns  for  ever;  and 
upon  trust  for  D.,  his  heirs  and  assigns  for  ever;  and 
to  no  other  use,  intent,  or  purpose  whatsoever. f  Hdd 
(by  both  the  Lord  Chancellor  and  the  Lord  Joatieeof 
Appeal),  that  as  it  was  manifestly  intended  to  dispose 
of  the  entire  interest  in  the  lands  by  the  deed,  the 
absence  of  words  of  inheritance  in  the  trust  to  the 
children  of  A.  aud  B.  did  not  prevent  A.  from  ap- 
pointing to  one  of  the  children  the  quasi  fee  of  the 
lauds.  In  re  Baylefs  estate,  16  Ir.  Gh.  Rep.  215, 
Ch.  App. ;  s.c.  9  Ir.  Jur.  n.s.  398. 

2.  Interpolations  in,  presumption  when  made. 

An  absolute  order,  dated  21st  November,  1863, 
being  made  in  the  Landed  Estates  Court  for  the  cafe 
of  certain  lam1  a  in  the  County  Longford,  M.  C.  and 
J.  K.  (lessees  of  a  portion  of  said  lands;  claimed  to 
hold  under  a  lease  of  1st  of  January,  1602,  for  lives 
"  renewable  every  thirty-one  years  after  demise  of 
said  lives  at  three  grains  of  pepper- corn.''  A  notice 
of  motion  having  been  served  on  said  M.  R.  sod  J« 
R.,  that  it  was  intended  to  impeach  in  said  Landed 
Estates  Court  said  leases,  which  motion  was  grounded, 
among  others,  on  the  affidavits  of  two  experts,  who 
gave  it  as  their  opinions  that  said  above-mentioned 
clauses  of  "  renewable  every  thirty -one  years/  Ac- 
bad  been  interpolated  after  the  execution  of  said  lease; 
and  said  motion  having  been  brought  en  before  Judge 
Hargreave,  his  Lordship,  while  declining  to  grant  so 
issue  to  try  the  question,  declared  that  the  said  lease 
did  not  at  the  time  of  the  exeeution  thereof,  contain 
such  clause,  which  now  appears  therein  in  a  nonseasi- 
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cal  and  ungrammatical  form,  and  that  the  presump- 
tion of  law  was  therefore  against  the  genuineness 
thereof.  Held,  reversing  the  order  of  Judge  Har- 
greave,  that  the  presumption  of  law  wan  (unless  the 
contrary  were  proved  to  the  satisfaction  of  the  jury) 
that  the  said  clause  existed  in  said  lease  at  the  time 
of  the  execution  thereof,  and  that  an  issue  should 
therefore  have  been  granted  to  try  the  question. 
Jones]  estate,  11  In  Jur.  n.  s.  366,  Ch.  App. 

3.  Voluntary  deed. 

A.  and  B„  brothers,  were  entitled  as  tenants  in 
common,  A.  to  two-thirds,  B.  to  one-third,  of  certain 
mill- premises,  of  the  value  of  £7,000.  B.  was  in- 
debted to  A.  in  many  thousand  pounds.  By  a  deed 
dated  the  2nd  of  April,  1853,  B.  assigned  his  share 
of  the  mill  to  A. ;  the  consideration  expressed  being 
£50  in  cash,  and  a  release  of  a  debt  of  £300.  By 
another  deed  dated  the  4th  of  May,  1853,  A.  in  con- 
sideration of  love  and  affection  to  B.  and  his  wife  and 
children,  assigned  the  whole  of  the  mill  premises  to  a 
trustee,  in  trust,  to  pay  an  annuity  of  £150  a  year 
for  the  benefit  of  B.  and  bis  wife  and  children.  The 
trustee,  who  was  the  solicitor  who  prepared  the  deed, 
swore  that  the  two  deeds  were  one  transaction,  and 
that  no  part  of  the  consideration  of  the  deed  of  April 
(which  was  not  executed  until  the  2nd  of  May)  was 
the  annuity  granted  by  the  deed  of  May.  SembU,  the 
evidence  was  not  sufficient  to  prove  a  valuable  consi- 
deration for  the  deed  of  May.  Qraham  v.  CPKeeffe, 
16  Ir.  Ch.  Rep.  1,  R. 

To  support  a  deed,  voluntary  on  the  face  of  it, 
against  creditors,  the  proof  of  a  valuable  consideration 
mutt  be  clear  and  free  from  suspicion.    lb. 

At  the  date  of  the  deed  of  the  4th  of  May,  1853, 
A  owed  £2,584,  and  bad  property  of  the  value  of 
£3,000.  There  was  no  evidence  to  shew  an  inten- 
tion to  defraud  subsequent  creditors.  A,  became 
bankrupt  in  I860.  Held,  that  the  deed,  though  vo- 
luntary, was  not  void  against  his  creditors  under  the 
13  Eliz.  c.  5  (10  Car.  1,  sees.  2,  c.  3,  Ir.)    lb. 

P.  M.  a  widower,  being  seised  of  certain  lands  in 
the  County  Dublin,  and  being  about  to  marry  a  se- 
cond wife,  and  being  desirous  of  making  not  alone  a 
provision  for  her  and  any  children  he  might  thereafter 
have  by  her,  but  also  for  the  children  of  his  former 
marriage,  executed  on  the  15th  November,  1855, 
immediately  prior  to  his  second  marriage,  two  con- 
temporaneous deeds,  by  the  one  providing  for  hi* 
future  marriage,  and  by  the  other  granting  to  a  trus- 
tee for  a  term  of  years  an  annuity  of  £75  issuing  ont 
of  said  lands  for  the  benefit  of  the  said  children  of 
P.  M.'s  said  first  marriage.  To  this  last  mentioned 
deed  his  then  intended  second  wife  was  no  party 
whatever.  After  bis  said  second  marriage,  viz.,  on 
2nd  November,  1865,  P.  M.  made  an  equitable  mort- 
gage to  G.  and  M.  to  secure  a  sum  of  £ .    Held, 

affirming  an  order  of  the  Landed  Estates  Court,  that 
the  deed  creating  said  annuity  was  a  voluntary  deed 
within  the  meaning  of  10  Car.  I.  chap.  3,  s.  2  (Ir.), 
and  that  therefore  said  equitable  mortgage  to  G.  and 

M.  for  £ ,  though  subsequent  in  date,  should  take 

priority  over  same.  Moore  v.  Quinness,  Mahon,  fr 
^a,  1 1  Ir.  Jur.  h.  s.  381,  Ch.  App. 


DEPOSITIONS  (ADMISSIBILITY  OF). 
See  C&iminal  Law,  5,  b. 


DIVINE  SERVICE. 

Disturbance  of. 

A.  entered  a  church  during  the  celebration  of  divine 
service,  and  though  offered  a  seat  by  the  churchwarden, 
went  into  another  seat  allocated  to  a  parishioner,  and 
refused  to  leave  it,  notwithstanding  the  remonstrances 
of  the  churchwarden ;  and  defendant,  who  was  a  J.P. 
and  present  at  the  time,  thereupon  took  him  into  ens- 
tody,  and  kept  him  in  custody  until  the  clergyman 
and  churchwarden  should  swear  informations  against 
him,  which  they  did;  and  on  plaintiff's  not  getting 
two  sureties,  as  provided  by  st.  6  G.  1,  c.  5,  defen- 
dant committed  him  to  gaol.  Plaintiff  brought  an 
action  then  against  defendant  for  assault  and  false 
imprisonment,  and  defendant  pleaded  the  above  facts. 
Held,  on  demurrer  to  the  defences,  that  they  must  be 
set  aside  as  not  justifying  the  assault  or  even  the  false 
imprisonment,  as  defendant  had  not  brought  the  of* 
fence  charged  against  plaintiff  within  the  provisions 
of  the  Act  King  v.  Pot,  11  Ir.  Jur.  N.  s.  133, 
Excb. 

♦ 
DOG.    See  Magistrates'  Law. 


DOMICILE. 

Quaere — Whether  proceedings  for  service  as  heir  in 
Scotland,  in  which  the  ancestor's  domicile  is  stated, 
be  admissible  as  evidence  of  that  domicile.  Lock- 
hart's  Trust,  1 1  Ir.  Jur.  n.  8.  245,  R. 

Although  the  change  of  domicile  depends  on  inten- 
tion, this  intention  must  be  capable  of  being  inferred 
from  the  acts  of  the  person  at  the  time  of  changing 
her  domicile ;  and  an  affidavit  stating  such  an  inten- 
tion filed  during  the  trial  is  not  sufficient,     lb. 

Whero  a  lady  whose  husband  died  a  domiciled 
Scotchman,  and  who  retained  property  in  Scotland, 
but  whose  family  residence  passed  to  another  by  her 
husband's  death,  left  Scotland  soon  after  and  lived 
at  various  places  in  England  with  her  infant  daugh- 
ter, occasionally  visiting  relatives  in  Scotland,  and 
the  daughter  attained  her  age  and  died  a  few  months 
afterwards  abroad.  Held,  that  the  domicile  of  the 
daughter  was  Scotch.    lb. 

— * — 


EASEMENT. 


See  Injunction. 


EJECTMENT. 

1.  Defence  of  judgment  recovered. 

2.  Security  for  costs  in. 

3.  Civil  Bill  Process  in.    See  Civil  Bill  Process* 

1.  Defence  of  judgment  recovered. 

A.  brought  an  ejectment  for  non-payment  of  rent. 
Comprised  in  the  bill  of  particulars  was  one  half 
year's  rent  doe  on  the  1st  of  November,  1863.  The 
defendant  pleaded  that  after  said  half  year's  rent  be- 
came due,  plaintiff  had  brought  an  action  for  money 
due  for  use  and  occupation  of  the  said  premises,  and 
had  indorsed  the  said  item  in  the  writ  in  that  case* 
and  had  recovered  judgment  in  said  action  for  the 
sum  of,  &c,  which  included  the  said  first  item  in  the 
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plaintiff's  second  writ,  that  execution  bad  been  had 
thereon,  and  the  sheriff  had  paid  into  Court  £125  3s. 
3d.  which  the  said  defendant  was  entitled  to  have  ap- 
plied in  part  satisfaction  of  the  aforesaid  judgment. 
The  plaintiff  demurred.  Held,  that  the  defence  was 
bad.  Wakefield  v.  Smythe,  16  Ir.  G.  L.  Bep.  173, 
Q.  B.,  S.C.,  9  Ir.  Jur.  n.s.  391. 

Held  (by  Fitzgerald,  J.)— That  the  remedies  of  a 
landlord  by  personal  action  for  non-payment  of  rent 
and  by  ejectment  for  the  same  cause,  are  distinct, 
and  not  co-extensive.    lb. 

Held  also  (by  Fitzgerald,  J.)— That  the  principle 
transit  in  rem  judication,  only  affects  a  merger*of  the 
remedy,  and  does  not  destroy  the  right  of  action.   lb. 

Quart — (by  Fitzgerald,  J.) — Whether  under  Arm- 
strong v.  Turquand\  9  Ir.  C.  L.  Rep.  32,  the  Court 
can  on  demurrer  look  at  a  judgment  and  bill  of  par- 
ticulars not  set  out  on  the-  record.     lb. 

2.  Security  for  costs  in. 

Order  made  for  security  for  costs  in  an  ejectment 
on  the  title,  plaintiff  being  a  discharged  insolvent, 
and  no  new  vesting  order  having  been  made.    Blake 
T.  Lowry,  11  Ir.  Jur.  n.  s.  843,  Q.  B. 
See  Pleading,  Practice  (Law.) 
♦     ■ 
ENTRY. 
See  Poweb  of  Entry. 

♦ 
EQUITY. 

1 .  Setting  aside  and  cancelling  instruments. 

2.  Reforming  instruments. 

3.  Suit  in  equity. 

1.  Setting  aside  and  cancelling  instruntents. 

A  reversionary  lease,  voluntarily  granted,  partly 
for  past  services,  which  had  also  been  otherwise  re- 
munerated, and  partly  for  an  inadequate  rent  and  a 
small  fine,  set  aside,  no  confidential  relation  between 
the  parties  being  proved.  Wyse  v.  Lambert,  16  Ir. 
Ch.  Rep.  378,  R. 

The  Court  refused  to  decree  a  bond,  for  which  no 
money  passed  at  the  time  of  its  execution,  to  be  can- 
celled, on  the  evidence  of  the  petitioner  alone,  against 
the  affidavit  in  answer  of  the  respondent  that  the 
bond  was  the  free  and  voluntary  act  of  the  petitioner, 
and  given  for  past  services  and  advances  of  money. 
lb. 

2.  Reforming  instruments. 

An  instrument  which  agrees  with  the  intention  of 
one  of  the  parties,  although  under  a  mistake  as  to  the 
other,  cannot  be  reformed.  Fallon  v.  Robins,  16  Ir. 
Ch.  Rep.  422.  R. 

3.  Suit  in  Equity. 

An  agreement  recited  that  A.  was  desirous  of 
purchasing,  and  B.  of  selling  to  A.,  the  half  of  a 
schooner,  for  £200;  and  that  B.  had  agreed  to  lend 
A.  £370,  on  having  the  repayment  thereof  and  the 
interest  secured  by  a  mortgage  of  a  rent- charge  to 
which  A.  was  entitled,  and  of  the  dividends  of  a  sum 
of  stock,  and  by  a  policy  of  insurance,  and  two 
houses;  and  witnessed  that  B.  agreed  to  dispose  of 
the  schooner  to  A.,  and  to  execute  the  necessary 
deed  for  that  purpose,  the  £200  purchase  money  of 


the  schooner  to  be  part  of  the  £370  for  which  the 
mortgage  was  to  be  given  by  A. ;  and  that  A.  should 
execute  a  mortgage  of  the  schooner  to  B.,  as  a  further 
security  for  the  £370,  which  A.  was  to  pay  back  bj 
annual  instalments  of  £50  until  the  principal  tod 
interest  should  be  paid ;  and  if  A.  neglected  to  pay 
off  all  or  any  of  the  instalments,  with  interest,  b\ 
should  have  power  and  authority  to  call  in  the  £370, 
or  so  much  thereof  as  should  be  then  doe.  The 
schooner  proved  unseaworthy,  and  was  by  mntoal 
consent  returned  to  B.  A.  afterwards  assigned  the 
other  property  comprised  in  the  agreement  to  C,  who 
bad  notice  of  the  agreement.  Held,  first,  that  a  suit 
could  be  maintained  against  C.  for  an  account  of  this 
sum  due  on  foot  of  the  £170  actually  advanced,  and 
for  a  sale,  although  the  agreement  quoad  the  schooner 
had  been  rescinded.  Murphy  v.  Moorhead,  16 
Ir.  C.  L.  R.  464,  R. 

Secondly,  that  A*  was  not  a  necessary  party,  bat 
might  be  bound  by  a  notice  nnder  the  32nd  G.  0. 
of  1851.     Ibid. 

Thirdly,  that  the  return  of  the  schooner  to  B.  was 
not  to  be  considered  as  a  payment  of  instalments. 
Ibid. 

» 
ERROR  IN  FACT. 

A.  recovered  in  ejectment  against  thirteen  defen- 
dants. Error  in  fact  afterwards  was  assigned,  that 
two  of  the  defendants  were  infants  and  had  appeared 
by  attorney.  Held,  on  motion  to  set  aside  the  judg- 
ment, that  the  proceedings  in  error  must  be  set  aside 
as  null  and  void,  the  assignment  of  {error  not  having 
stated  that  the  other  eleven  defendants  declined  to 
join  in  the  assignment  of  error,  or  that  they  had  had 
an  opportunity  of  electing  whether  they  would  join  or 
or  not.  Green  v.  Leclerc,  1 1  Ir.  Jur.  N.  s.  155,  Exch. 


ESTOPPEL. 

1.  Effect  of  statements  in  decree  in  Equityto  vm* 
estoppel. 

2.  Effect  of  recitals  in  deeds. 

3.  Estate  created  by,  assignment  of 

1 .  Effect  of  statements  in  decree  in  Equity  to  work 
Estoppel. 

A  lessee  holding  under  a  sub-lease  containing  a 
proviso  that  he  would  yield  up  possession  of  the  lands 
on  receiving  notice  of  the  lessor's  intention  to  sur- 
render his  term,  acquired  the  interest  of  one  of  the 
co-owners  of  the  reversion  expectant  on  his  lessor's 
term.  The  lessee  also  acquired  the  interest  of  a  co- 
owner.  A  partition  suit  was  instituted  to  apportion 
in  severalty  the  interests  of  the  different  co-owners, 
and  the  report  treated  the  lessee  as  tenant  from  year 
to  year;  and  the  agent  of  the  lessor  applied  for  the 
rent  apportioned  for  the  part  of  the  demised  lands 
allotted  to  lessor.  Held.— That  the  statement  in  the 
decree  (founded  on  the  report,  to  which  the  lessee 
had  objected)  did  not  operate  as  an  estoppel  *** 
that  the  application  did  not  bind  him  to  a  new 
tenancy. 

Semble— The  question  as  to  his  intention  in  paying 
rent  subsequent  to  the  partition,  was  properly  left  to 
the  jury. 
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Held,  farther,  That  in  order  to  effectuate  a  sur- 
render of  his  lease,  the  lessor  should  fulfil  every  con- 
dition in  the  clause  of  surrender;  when  therefore  the 
rent  due  before  the  notice  was  served  had  not  been 
paid,  no  surrender  was  effected,  MsQrath  v.  Shan- 
non, 1 1  Ir.  Jar.  n.  s.  332,  Excb. 

2.  Effect  of  recitals  in  deeds. 

A  recital  in  a  deed  of  the  absence  of  incumbrances 
on  an  estate,*  is  of  the  vendor  only,  and  does  not  bind 
the  vendee.  Drought  v.  Drought,  1 1  Ir.  Jur.  n.  s. 
306,  Exch. 

3.  Estate  created  by,  assignment  of. 

A  reversion  created  by  estoppel  is  capable  of 
assignment,  and  the  assignee  stands  in  the  same  posi- 
tion as  the  original  reversioner  as  against  the  party 
bound  by  the  estoppel.  Sinnott  v.  Cleary,  11  Ir. 
Jar.  n.  s.,  1 15,  Q.  B. 

■  ■  ♦ 
EVICTION  BY  TITLE  PARAMOUNT. 
See  Landlord  and  Tenant. 
» 
EVIDENCE. 

1.  Judicial  notice. 

2.  Admissibility  of  copies  of  proceedings  in  Equity. 
3b  Books  of  account,  s.  13  of  Chancery  Regula- 

4ion  Act  (Ireland),  1850. 

4.  Entries  against  interest 

5.  Communications  between  solicitor  and  client. 

6.  Evidence  to  shew  wilfulness  oj  trespass. 

7.  Evidence  on  appeals  in  Equity.  See  Appeal 
(in  Equity). 

See  Criminal  Law,  5 ;  Domicile. 

1.  Judicial  notice. 

The  Court  will  judicially  notice  who  was  Minister 
for  Foreign  Affairs  so  long  ago  as  1803.  Whaley 
v.  Carlisle,  1 1  Ir.  Jur.  n.  s.  75,  C.  P. 

2.  Admissibility  of  copies  of  proceedings  in  Equity. 
An  attested  and  compared  copy  of  an  affidavit 

made  in  a  Chancery  suit  by  the  since  diseased  solicitor 
of  a  party,  and  an  order  in  the  suit  are  admissible  in 
evidence  against  that  party  and  those  claiming  under 
him.     Whaley  v.  Carlisle,  1 1  Ir.  Jur.  n.  s.  75,  C.  P. 

3  Books  of  account,  s.  13  of  Chancery  Regulation 
Act  (Ireland),  1850. 

The  Court  has  jurisdiction  to  review  a  decision  of 
the  Master  as  to  what  evidence  is  capable  [of  being 
received  upon#  the  true  construction  of  the  Court  of 
Chancery  Regulation  Act,  1850,  13  &  14  Vict.  c. 
89,s.  13.  Boag  v.  Bradford,  11  Ir.  Jur.  n.  s. 
226,  R. 

The  practice  in  the  Mastei's  offices  under  the  above 
section  is  irregular.  The  proper  course  would  be 
that  the  Master  should  make  a  proper  order  directing 
the  books  of  account  to  be  received  as  prima  facie 
evidence,  and  it  is  desirable  that  such  items  as  are 
•  capable  of  being  proved  independently  should  be  so 
t  proved  before  such  order  is  made.    Ibid. 

4.  Entries  against  interest 

The  entries  on  the  credit  side  of  an  account  being 

in  the  interest  of  the  accountant,  are,  consequently, 

-not  admissible  in  evidence  against  third  persons. 

But  the  entries  on  the  debit  side  being  against  bis 

'interest  are  admissible  after  his  death,  and  the  fact 


of  a    balance  having  been    struck  is    immaterial. 
Whaley  v.  Carlisle,  1 1  Ir.  Jur.  n.  s.  75,  C.  P. 

Where  an  exception  to  the  admission  of  such  entries 
is  taken  on  the  ground  that  the  accountant  does  not 
charge  himself  with  .any  sum  of  money,  but  that  on 
the  contrary,  the  balance  on  the  whole  account  is 
struck  in  his  favour — this  is  a  bad  reason,  but  does 
not  vitiate  the  exception.    Ibid. 

5.  Communications  between  solicitor  and  client. 
W.  H.  B.  being  seised  of  an  estate  in  fee  in  the 

lands  of  D.,  conveyed  same  in  consideration  of  a  sum 
of  £27,800  to  P.  B.  Previous  to  said  sale  the 
petition  alleged  that  said  W.  H.  B.  fraudulently  in- 
duced two  of  his  children,  then  aged  21  years,  to 
acknowledge,  by  a  certain  deed  of  release,  that  they 
bad  been  paid  (which  was  not  the  fact)  a  sum  of 
£4,005,  same  being  a  portion  of  £5000  charged 
upon  said  lands,  and  they  accordingly,  by  indenture 
of  2nd  December,  1845,  released  said  lands  from  said 
sum  of  £4,005,  without  any  consideration  whatsoever. 
The  solicitor  who  prepared  said  deed,  seeing  that  said 
children  had  not  been  paid,  and  that  a  gross  fraud 
had  been  perpetrated  upon  them,  called  upon  W.  H.  B. 
to  repair,  as  petition  alleged,  the  injury  he  had  so 
done  by  charging  other  lands,  of  which  he  was  seised, 
with  a  sum  of  £4,005.  The  said  W.  H.  B.  soon 
after  died  without  repairing  said  injury.  On  the 
hearing  of  the  cause  petition,  disclosing  the  above 
facts,  the  said  solicitor  was  orally  examined,  and  was 
asked  about  certain  conversations  he.  had  with  his 
client,  W.  H.  BM  in  relatkra  to  this  deed.  On  objec- 
tion being  made  that  the  communication  was  privileged, 
and  that  the  solicitor  was  not  charged  with  fraud  in 
the  pleadings,  it  was  Held  that  the  question  was  a 
legal  one,  and  that  the  witness  was  bound  to  answer 
same.  De  Burgh  v.  Chichester,  11  Ir.  Jur.  N.  s. 
182,  Ch. 

6.  Evidence  to  shew  wilfulness  of  trespass. 
Certain  sheep  of  the  defendant  having  trespassed 

upon  lands  of  the  pi  pin  tiff,  plaintiff's  herd  was  driving 
them  to  pound,  and  on  his  way  met  the  defendant's 
son.  In  a  conversation  between  them,  the  defendant's 
son  nsed  some  expressions  tending,  if  admissible,  to 
shew  that  the  trespass  was  wilful.  A  short  time  sub- 
sequently defendant's  son  drove  away  the  sheep.  An 
action  of  trespass  having  been  brought,  the  above  con- 
versation was,  on  the  trial,  offered  in  evidence  by  the 
plaintiff,  and  objected  to  by  the  defendant.  The  evi- 
dence having  been  admitted  by  the  judge,  the  jury 
found  for  the  defendant  with  £10  damages.  The 
Court  refused  to  set  the  verdict  aside,  on  the  ground 
of  the  reception  of  illegal  evidence.  Chesney  v. 
O'Neill,  11  Ir.  Jur.  ns.  124,  Q.  B. 
— ♦ — 
EXCEPTION  (IN  CONVEYANCING). 

Validity  of. 

Demise  of  the  whole  territory  or  precinct  of  land 
commonly  called  A.,  containing  in  itself  by  estimation 
thirty-two  poles  of  land,  more  or  less;  the  whole  ter- 
ritory or  precinct  of  la,nd  commonly  called  B.,  contain- 
ing in  itself  by  estimation  six  poles  of  land,  more  or 
less;  the  whole  territory  or  precinct  of  land  com- 
monly called'  C,  containing  in  itself  by  estimation, 
two  poles  of  land,  either  more  or  leas;,  being  in  all 
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forty  poles  of  land;  save  and  except  two  poles  of  G., 

situate,  lying,  and  being  in  the  manor  of  A.     Held, 

that  the  exception  of  the  two  poles  of  G.  was  good. 

Ellis  v.  The  Lard  Primate,  16  Ir.  Ch.  Rep.   184, 

Gh.  Ap.;  Bjc.  10  It.  Jar.  n.s.  61. 

♦ 

EXCEPTION  (IN  PROCEDURE). 

See  Evidence,  4. 

EXECUTOR. 
See  Administrator  and  Administration;  Assign- 
ment, 1. 

FISHERY. 

1.  Construction  of  grant  of. 

2.  Appeals  under  st.  26  4*  27  Vict,  c  114. 

(a. )  Evidence  of  several  fishery. 

(b.)  Exclusive  right  of  fishing. 

(c.)  Interference  with  the  public  right  of  fishing. 

(d.)  Meaning  oj  "  land  adjoining ''  in  s.  19 

o/rt.  5*6  Vict,  c  106. 
(e.)  Licence  by  Landlord. 
(f.)  Powers  of  definition  of  commissioners. 
(g.)  Sending  back  case  to  commissioners  for 

further  inquiry. 

1.  Construction  of  grant  of. 

By  letters  patent  of  19  Jac.  1,  and  13  Car.  2,  the 
Crown  granted  a  several  fishery  within  certain  limits  in 
the  River  Bann.  A  channel  called  the  New  Cat,  divides 
the  river  within  the  limits  of  the  fishery  into  two 
branches.  It  was  found  by  a  verdict  on  an  issne  di- 
rected by  the  Court,  that  the  New  Cat  is  now  part  of 
the  River  B.,  bat  that  there  was  no  evidence  to  show 
whether  it  existed  at  the  time  of  the  grant,  or  whe- 
ther it  was  a  natural  or  an  artificial  channel.  Held, 
that  letters  patent  did  not  give  the  right  to  a  several 
fishery  in  the  New  Cat,  unless  it  was  a  branch  of  the 
River  B.  at  the  time  of  the  grant.  O'Neill  v. 
M'Erlane,  16  Ir.  Ch.  Rep.  280,  R. 

2.  Appeals  under  st.  26  £  27  Vict.  c.  114. 

(a.)  Evidence  oj  several  fishery. 
Facts  found  by  the  Commissioners  of  Fisheries  held 
not  to  amount  to  sufficient  evidence  of  the  existence 
of  a  several  fishery.     Lord  Monteagle,  appellant, 
Malcomson,  respondent,  1 1  Ir.  Jar.  n.  s.  33,  Q.  B. 

(b.)  Exclusive  right  oj  fishing. 

A  person  having  the  exclusive  right  of  fishing  in  a 
river  and  its  tributaries,  so  far  as  the  same  are  j re* 
quented  by  salmon,  is  within  the  provisions  in  s.  3  of 
stat.  26  &  27  Vict.  c.  114.  Earl  of  Antrim,  ap- 
pellant, 11  Ir.  Jar.  n.  s.  146,  Q.B. 

Therefore,  where  a  person  had  the  exclusive  right  of 
fishing  in  a  river  up  to  a  fall  above  which  salmon 
could  not  get,  a  bag  net  placed  by  him  in  the  river 
was  not  affected  by  reason  of  his  not  having  the  ex- 
clusive right  of  fishing  in  the  river  and  its  tributaries 
above  the  fall.     lb. 

The  provision  at  the  end  of  s.  3  of  st%  26  &  27 
Vict.  c.  114,  for  the  case  of  a  person  having  the  ex- 
clusive right  of  fishing,  does  not  apply  to  or  render 
legal  a  bag- net  placed  in  the  estuary  of  a  river,    lb. 

(c.)  Interference  with  public  right  of  fishing. 

A  weir,  which  is  a  common  nuisance  to  the  public 


right  of  fishing,  is  illegal;  bat  there  cannot  be  an  in* 
terference  with  the  public  right  of  fishing,  in  a  place 
where  the  public  cannot  exercise  the  privilege  of  fish* 
ing.  Lord  Monteagle,  appellant;  Malcomson,  respon- 
dent, 11  Ir.  Jar.  n.  s.  80,  Q.  B. 

(d.)  Meaning  of  "land  adjoining"  ins.  19  of  d. 
5.  £5  Vict.c.  106. 

It  is  not  necessary  that  land  should  be  arable  or 
pasture  land  to  meet  the  requirements  of  s.  19  of  5  k 
6  Vict.  c.  106.  Lord  Monteagle,  appellant;  Mat- 
comson,  respondent,  11  Ir.  Jar.  n.  s.  30,  Q.  B.  , 

(e.)  License  by  landlord. 

A.  being  seised  of  lands  nnder  a  lease  for  lives, 
obtained  from  bis  landlord  in  1843  a  license  to  erect 
a  weir  upon  said  lands*  He,  being  in  occupation, 
erected  the  weir,  which  was  fished  by  him  and  B.  is 
partners  down  to  the  period  of  the  inquiry  by  the 
commissioners  in  1864.  In  1852  A.  surrendered 
the  binds  to  his  landlord,  who  in  1 857  executed  an 
agreement  for  the  lease  of  them  to  B.  for  21  years, 
and  a  life  concurrent,  under  which  agreement  B.  was 
in  possession  of  them  in  1862.  The  commissioners 
having  ordered  the  weir  to  be  abated,  and  A.  and  B. 
having  respectively  appealed,  the  decision  of  the  com- 
missioners was  reversed  upon  the  appeal  of  B.  (bif- 
fin, appellant;  Malcomson,  respondent,  11  Ir.  Jar. 
n.  s.  28,  Q.  B. 

(f.)  Powers  of  definition  of  commissioners. 

The  Special  Commissioners  of  Irish  Fisheries  have 
not  power  to  define  and  shew  by  a  map  or  plan  the 
points  of  termination  of  the  distance  of  three  miles 
from  the  mouth  of  a  river  prescribed  by  s.  3.  of  stat 
26  &  27  Vict.  c.  114.  H odder f  appellant,  li  Ir. 
Jur.  n.  s.  144,  Q.B. 

(g.)  Sending  back  case  to  commissioner*  forfurilter 
inquiry. 

Case  sent  back  to  the  commissioners  to  inquire  by 
farther  evidence  whether  any  part  of  a  weir  was 
above  low-water  mark  of  ordinary  spring-tides,  or 
whether  it  was  below  low-water  mark.  Beeves,  ap- 
pellant;  Malcomson,  respondent,  11  Ir.  Jar.  *r.  s. 
123,  Q.B. 

♦ 
FORGERY. 

See  Criminal  Law,  3. 

— *~ 
FRANCHISE  (PARLIAMENTARY). 

1 .  Qualification;  rated  occupation. 

fa.)  Destruction  oj  house  occupied, 
(b.)  Occupation  jor  twelve  months  before  20$ 
July. 

2.  Notice  of  objection,  form  and  sufficiency  of. 

1.  Qualification;  rated  occupation. 
(a.)  Destruction  oj  house  occupied* 

A  party  rated  as  occupier  of  "  houses  and  yard," 
does  not  lose  his  right  to  appear  on  the  hat  of  voters 
by  reason  of  the  houses  being  destroyed  by  fire,  be 
still  continuing  to  hold  the  site  on  which  they  stood. 
Whitley,  appellant',  Ml  Cleans,  respondent,  11  b» 
Jur.  n.  s,  59,  Reg.  Ap. 
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(b.)  OceupaUan  for  twelve  months  before  2Qtk 
July. 

Ike  law  does  no*  recognize*  any  rVaotibir  of  a  day, 
Sullivan,  appellant;  Lee,  respondent,  VI  Ii\  Jnr. 
ir.  &  385*  Reg.  App; 

A,  ewimmg-aa  a  rated  occupier,  had  entered1  into 
possession  of  the  rated  premises  between  the  hews  of 
twelve  o'clock,  at  noon*  and  two*  o'clock  ib  the*  after- 
noon, of  the  20th  July,  1809.  B.,  claiming  in*  the 
tame  way,  had  entered  between  eleven  o'clock,  in  the 
forenoon,  and  twelve  o'clock,,  noon*,  on  the  20th,  July, 
1865.  Both  had  continued  to  occupy  np  to  and  after 
the  20th  Jaly,  1866.  Btla\  thai  both  bad  occupied 
"  for  the  apace,  of  twelve  calendar  months  next  before 
the  20th  July,"  1866,  and  were  therefore  (all.  other 
conditions  having  been  fulfilled)  entitled,  to  be  regis-* 
terod.    lb. 

(2.)1  M&kM  of  objection,  form  and  swflvienay  of. 

The  Ate  required  to  be  at  fbot  of  a  notice  of  ob- 
jectibn  waders.  39  of  statute  13  *  M  Tfct.  c  69, 
flgftedtrie  B.,  Forms  14  and  1*5,  most  be- the  true  date 
of  signing  the  notice;  Where,  therefore,  the  notice 
was  not  signed  until'  after  the  date  on  which,  it  bore 
date,  it  was  held  bad— (George,  J.  dissentient?).  Ir- 
vine, appellant;  Qregg,  respondent,  1 1  Ir.  Jur.  n  s. 
386V  Reg.  App. 

Parkinson,  appellant;  Brophy,  respondent  (13  I. 
C.  L.  R.  346;  s.  c.  10  Ir.  Jnr.  *.  s.  158)  followed. 
Ib. 

Jones,  appellant;  Jones,  respondent  (2  Eng.  L. 
Rep.  C.  P.  140)  not  followed*    2*. 
— « — 
FRAUD. 
See  Contract,  3  (b), 

»    ■ 
GAME  LAWS. 
See  Magistrates'  Law,  fr. 
» 
GARNISHEE  ORDER. 
See  Assignment,  2;  Practice  (Law;, 
— <♦ — 
GAZETTE. 
See  CmmAL  Law,  5  (c). 

— ♦— 
GRAND  JURY  LAVf. 
1.  Power  0/ grand  fury  to  present  for  maficiout 
injuries. 

2«  Compliance  with  notice  provisions  in  cases  of 
malicious  burning. 

X  Liability  of  township  in  the  county  of  Dublin 
to  county  works. 

1.  Power  of  grand  fury  to  present  for  malicious 
injuries. 

The  grand  jury  has  full  power  to  make  a  present- 
ment for  compensation  for  malicious  injuries,  although 
the  presentment  for  such  injuries  had  been  thrown 
out  at  the  presentment  sessions.  In  re  Jackson,  1 1 
Ir.  Jnr.  ft.  s.  120,  Asslaee. 

2.  Compliant  urith  noiios  provision*  %n  ernes  of 
malicious  burning. 

The  Grand  Jury  Act  made  certain  notices  to  ear* 
tain  public  bodies  and  officers  a  eondltioo  precedes*  to 


obtaining  compensation;  for  mafcibw.  burning.  The. 
G;  Improvement  Art,  as  far  as  the  ctsy  of  O.  waai 
cojManaed,  transferred  the  jurisdiction  aa  to  compen* 
satioft  for  malicious  burning  to.  the  tosur  council*  and 
introduced  various  caangea  aa  to  the  powers  and  dux 
tiee  of  the  public  bodies,  and  officers  mentioned  in  uha 
former  Act*  which  rendered  an  enact  compliance  wa*. 
itaprovismns  impossible*  A.,  hawing,  applied  to.  she; 
town  council.  <*f  C.  for  compensation*  was  required  to>. 
prow  the  serviee<  ad  these  notice*;  and  this  decision., 
was,  affirmed  by  the  Recorder.  A.  now.  applied  for  at 
asriionari  Meld,  that  though  compliance  mode  eta 
fbrma  with  some  of  the  notice  provisional  had  become, 
impossible,  yet  those  provisions  had  aa  ulterior  ob- 
ject, with  respect  to  which*  compliance  might  still  be 
had  in  substance*  The  Queen  at  prosecution  of  the 
Commissioners  of  Public  Work*  v.  The  Mayory  Al- 
dermen, and  Recorder  of  Cork,  16  Ir.  0.  il  R.  1, 
Q.  B. ;  8.  c.  8  Ir.  Jur.  v.  a.  126. 

Held  also*  that  though  the  performance  of  all  the 
notice  provisions  might  be  rendered  impracticable  typ 
subsequent  legislation,  the  performance  o(  those  t£at 
were  possible  was  still  obligatory.    Ib*. 

3.  Liability  of  township  in  the  county  of  Dublin  to 
o/uaUy  isosasL 

A  township  in  the  county  of  Dublin  held  not  ex- 
empt fiton* contributing'  (a  the  cost  of  repairing  a  pier 
situate  in  the  county,  and  ootside  the  township.  The 
Grand  Juny  of  the  county  cf  Dublin  v.  The  Rath* 
mines,  and  Bathgar  Improvement  Commissioners,  11 
Ib.  Jar.  w.  s,  300,  Q.  B. 

GUARANTEE. 
A-  verbally  promised:  to.  guarantee*  to  &  payment 
for  certain  goods  to  he  deltored  by  0.  to  B.  Aftev 
defirery  and  dafiult,  made,  by  B,  A  promised  a  second 
time  to  pay  G.  iZefoU-tbet  such  second  premise 
would  not  support  aa  actios)  upon,  an  account  stated, 
the  liability  of  A*  not  being  a  direct  debt,  bat  a  cot- 
kterai  lisbrity.  Marshall  n  Wilson*  It  Ir,  Jan. 
».a.  160,  Saootv  Ch. 

GUARDIAN  AND  WARU 
Guardian  purchasing  held  trustee  for  children. 

On  the  marriage  of  If.  L  in  1826  with  her  bus- 
band,  C.  R,  a  sum  of  £1,500  charged  on  the  several 
lands  of  0.  and  F.  the  property  of  said  M.  I.'s  f*r 
ther,  was  vested  in  trnstees  for  the  benefit  of  the 
chftdren  of  said  marriage ;  afterwards  on  the  8th  of 
March,  1837*  said  lands  of  F.  and  G.  charged  as 
aforesaid,  and  ako  the  kmde  of  T.  were  upon  the 
marriage  of  J.  L,  who  was  M.  I.'s  brother,  conveyed 
to  trustees  upon  trust,  among  others,  for  the  children 
of  the  marriage.  Said  J.  I.  made  hi*  will  and  died  in 
1842,  having  expressly  desired  that  hie  children  were 
not  to  be  made  wards  ef  Court,  and  having  also  ap- 
pointed aa  his  executor  end  aba  aa  the  gvardian  of 
the  fortaae  and  property  of  his  minor  children  his  said 
brother-in-law,  0.  R.  who  thereupon  aa  snoh  guar- 
dian entered  into  the  receipt  of  the  rents  and  preita 
Of  these  denominations  of  land  whfoh  were  in  185ft 
set  np  for  tale  in  the  Incumbered  Estates  Ooart.  Of 
one  denomination  T.,  C.  R.  then  acting  as  snoh  guar- 
dian and  receiver*  waa  declared  the  purchaser  for  the 
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said  sum  so  charged  for  the  benefit  of  his  children,  as 
aforesaid,  on  said  lands  of  C.  and  F. ;  and  iu  consi- 
deration thereof  said  Incumbered  Estates  Commis- 
sioners conveyed  the  land  of  T.  to  the  then  trustees 
of  said  settlement  of  1826  upon  the  trusts  thereof. 
The  said  lands  of  T.  were  in  1 865  mortgaged  to  cer- 
tain mortgagees.  Held,  that  inasmuch  as  C.  R.  was 
guardian  of  the  property  of  the  minor  children,  the 
sale,  though  not  to  him  absolutely  but  as  mere  trus- 
tee of  his  wife  and  children,  of  said  lands  could  not  be 
sustained,  and  that  therefore  be  should  be  held  to  be 
a  trustee  for  the  said  minors,  subject  however  to  said 
mortgage.  Irwin  v.  Robertson,  11  Ir.  Jar.  n.  s.  283. 
&e  Infant. 

♦ 

HABEAS  CORPUS. 

See  Arrest;  Costs;  Infant. 

♦ 

HUSBAND  AND  WIFE. 

1.  What  words  sufficient  to  create  separate  estate 
in  wife. 

2.  Wife's  chose  in  action ;  reduction  into  possession. 

3.  Pin-money. 

1.  What  words  sufficient  to  create  separate  estate 
in  wife. 

J.  E.,  by  his  will  made  in  1818,  reciting  that  he 
was  possessed  of  certain  lands,  which  he  held  under 
an  agreement  for  a  lease  of  999  years,  called  "  Waters9 
lot,"  devised  same  to  trustees  in  trust,  "  for  the  sole 
use  of  my  daughter,  H.  E.  (then  unmarried)  and  her  as- 
signs." EL  E.  after  the  making  of  said  will,  married 
(said  premises  not  having  been  put  into  settlement) ; 
her  husband,  after  J.  E.'s  death,  had  a  lease  made  to 
him  and  his  executors,  &o,  of  said  Waters9  lot  for  the 
residue  of  said  term  of  999  years;  said  husband  died 
in  1864,  leaving  his  said  wife,  him  surviving,  and 
having  by  his  will  previously  devised  said  premises 
away  from  her  to  other  parties  in  his  will  mentioned. 
Held—  distinguishing  the  case  from  Gilbert  v.  Lewis 
(1  De  Gex  J.  &  Sm.  38)  that  J.  E.  having  interposed 
trustees  in  the  devise  of  said  Waters'  lot,  for  the  sole 
benefit  of  his  daughter,  H.  E.,  such  interposition  was 
sufficient  to  exclude  the  marital  right  of  H.  K's  hus- 
band.    Massy  v.  Hayes,  11  Ir.  Jur.  n.  s.  241,  Ch. 

And  held  therefore,  that  said  husband  in  taking 
said  lease,  was  a  mere  trustee  for  his  said  wife,  H. 
E.    lb. 

2.  Wife's  chose  in  action;  reduction  into  pos- 
session. 

A  married  woman  entitled  to  a  share  in  a  legacy 
payable  out  of  real  estate,  with  the  consent  of  her 
husband,  agreed,  together  with  other  parties  benefi- 
cially interested,  to  accept  the  lands  in  lieu  of  the 
money.  The  lands  were  accordingly  conveyed  by  the 
trustee  of  the  will  to  a  trustee;  and  by  a  subsequent 
deed  declaring  the  trusts,  a  portion  of  the  lands  was 
limited  to  the  husband  and  wife  for  their  joint  lives, 
and  to  the  survivor  for  life,  with  remainder  to  such  of 
their  children  as  the  husband  in  his  lifetime,  or  the 
wife,  if  she  survived  him,  should  appoint.  Held  (by 
the  Lord  Chancellor)  that  the  assignment  of  the  lands 
to  the  trustee  did  not  operate  as  a  reduction  into  pos- 
session of  the  wife's  chose  in  action,  and  that  the  lands 


into  which  the  money  was  thereby  converted,  were 
subject  to  the  same  uses  and  trusts  as  the  money.  7s 
re  Bailey's  estate,  16  Ir.  Ch.  Rep.  215,  Ch.  Ap.; 
sc.  9  Ir.  Jur.  n.s.  398. 

Held  also  (by  the  Lord  Chancellor),  that  the  modi- 
fication of  the  prior  rights  and  interests  of  the  hus- 
band and  wife  in  the  lands  formed  a  sufficient  consi- 
deration in  the  deed  declaring  the  trusts,  to  make  it  a 
deed  for  valuable  consideration,    lb. 

3.  Pin-money. 

A  receiver  was  obtained  by  a  married  woman  over 
her  husband's  estate,  for  the  arrears  of  an  annuity 
settled  to  her  separate  use.  By  an  order  made  with 
her  consent,  the  receiver  was  discharged,  without  pre- 
judice to  her  proceeding  as  she  might  be  advised,  for 
the  arrear  then  declared  to  be  due,  or  the  accruing 
gales,  and  the  husband  went  into  possession.  A  cre- 
ditor, subsequent  to  the  consent  order,  obtained  an 
order  for  a  receiver,  and  the  wife  re-appointed  the  re- 
ceiver in  her  cause.  Held,  that  the  presumption  of 
release,  or  payment  of  arrears  of  pin-money,  did  not 
arise,  and  that  the  wife  was  entitled  to  the  arrear  doe 
at  the  date  of  the  consent  order  and  the  subsequent 
gaAea.EdgewortJi  v.  Edgeworth,  16  In  Ch.Bep.S48; 
B. 

Principles  of  the  Court  as  to  the  arrears  of  pin- 
money,    lb. 

♦ 
INDICTMENT. 

£w  Criminal  Law,  4. 

— ♦ — 
INFANT. 

The  parties  to  whom  a  writ  of  habeas  corpus,  wed 
out^by  the  father  of  a  male  infant,  was  addressed,  re- 
turned that  the  infant  at  the  time  of  the  issuing  of  the 
writ  was  over  fourteen  years  of  age,  and  under  sixteen. 
Held  {dissentients  O'Brien,  J.)  that  the  father1!  ap- 
plication must  be  refused,  inasmuch  as  at  the  age  of 
fourteen  a  male  infant  is  at  liberty  to  exercise  a  dis- 
cretion as  to  his  own  place  of  abode.  In  re  Connor, 
an  infant,  16  Ir.  C.  L.  R.  112,  Q.  B.;  s.  c.  8  Ir. 
Jur.  n.  s.  823. 

Held,  by  O'Brien,  J.,  that  the  guardianship  of  the 
father  \a  more  extensive  than  that  of  the  mother.  lb* 

That  the  guardianship  by  nature  is  not  now  limited 
to  the  eldest  son,  but  extends  to  all  the  children 
Alike,     lb. 

That  though  the  guardianship  by  nurture  terminates 
at  the  age  of  fourteen  in  all  cases,  that  of  the  father 
by  nature  continues  till  twenty-one.     lb. 

That  infants  of  both  sexes  may  choose  their  place 
of  residence  at  the  age  of  discretion.     lb. 

That  the  age  of  discretion  for  males  and  females  ii 
sixteen  years  of  age.    lb. 

Eegina  v.  Howes  discussed.    lb. 
♦ 
INJUNCTION. 

Ancient  lights. 

F.,  the  proprietor  of  a  house,  No.  67  Sooth 
George's-street,  Dublin,  had,  daring  the  entire  of  the 
years  1856,  1857,  and  1858,  obstructed  the  ancient 
lights  of  the  house  No.  68,  wherein  C.  G.,  though  not 
residing,  carried  on  his  business,  and  of  which  he, 
during  those  years,  was  seised  of  an  estate  in  quia 
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fee.  On  motion  for  an  injunction  by  the  present  te- 
nant in  quasi  fee  of  said  No.  68,  it  was  held  that, 
although  no  written  notice  of  the  said  obstruction 
had  been  served  upon  C.  G.,  yet  that  under  the  cir- 
cumstances of  the  case,  the  Court  would  presume  that 
he  had  notice,  and  that  notice,  within  the  meaning  of 
4th  section  of  the  2  &  3  Wm.  4,  c.  71 ,  need  not  be 
in  writing.  DockrtU  v.  Findlater,  1 1  Ir.  Jur.  N.  8. 
161,  Ch. 

Where  certain  premises  lay  upon  one  side  of  a 
street  in  a  town,  and  where  the  owner  of  said  pre- 
mises raised  buildings  thereupon,  which  buildings  when 
raised  to  the  eavestone,  obstructed  an  ancient  light  in 
a  house  upon  the  opposite  side  of  said  street,  by  rea- 
son of  which  obstruction  the  owner  of  said  last-men- 
tioned house  was  prevented  from  using  his  ancient 
light  in  examining  colours,  &c.,  for  which  examination 
said  lights  are  essential  Held,  that  the  Court  would 
issue  a  mandatory  injunction  to  take  down  said  build- 
ings. Carson  v.  M'Kenzie,  1 1  Ir.  Jur.  n.  s.  337, 
Ch. 

Held  also,  that  the  Court  would  itself  assess  da- 
mages without  the  aid  of  a  jniy.     lb. 

See  Cemetery. 


INSOLVENT. 

C.  being  entitled  to  an  annuity,  mortgaged  it  as 
surety  to  E.  to  secure  money  advanced  to  A.  and  ap- 
pointed F.  irrevocably  her  attorney  to  receive  the  an- 
nuity for  the  purpose  of  paying  the  interest  and  pre- 
miums of  a  policy  of  insurance,  wliich  had  also  been 
assigned  as  a  security,  and  for  the  purpose  of  investing 
a  sum  to  form  a  fund  for  payment  of  the  principal  and  of 
pajing  the  balance  of  the  annuity  to  0.  C.  took  the 
benefit  of  the  Insolvent  Act  After  the  insolvency, 
there  being  a  half-year's  interest  and  a  premium  of  the 
policy  due,  it  was  agreed  by  C.  that  the  annuity  should 
be  applied  in  discharge  of  the  premium,  interest,  and 
princtpaly  in  order  to  preserve  certain  lands  the  pro- 
perty of  A.,  which  were  included  in  the  mortgage  to 
£.  The  assignees  had  required  the  person  liable  to 
pay  the  annuity  to  pay  it  to  them;  and  F.  served  a 
notice  on  them  to  withdraw  their  claim  for  payment 
of  the  annuity  to  them,  which  they  complied  with. 
The  assignees  afterwards  filed  a  petition  against  F. 
for  an  account  of  the  sums  received  on  foot  of  the 
annuity.  Held,  that  F.  was  not  bound  to  pay  to  the 
assignees  the  sums  received  by  him  subsequently  to 
the  insolvency.  APDoweU  v.  Reede,  16  Ir.  Ch.  Rep. 
430,  R. 

» 
INSPECTION  OF  DOCUMENTS 

See  Practice  (Law). 

♦ 

INTERPLEADER. 

Claimant  under  bill  of  sale  must  give  the  execution 
creditor  an  opportunity  of  examining  his  claim  before 
requiring  the  execution  creditor  to  say  if  he  will  ac- 
cept an  issue.  Smith  v.  Craig,  16  Ir.  C.  L.  R.  A  pp. 
v.,  Cons.  Ch. 

♦ 
INTERPOLATIONS  IN  DEEDS. 
See  Deed,  2. 


INTERROGATORIES. 
Set  Practice  (Law). 

■    ♦ 
JOINT  TENANCY. 
What  words  will  create.    See  Will,  3. 
» 
JUDGMENT. 

1.  Revivor  and  stay  of  execution. 

2.  Effect  and  priority  of  judgments  as  charges  on 
land. 

1.  Revivor  and  stay  of  execution. 

A  writ  of  revivor  of  a  judgment  obtained  for  a 
penal  sum  given  to  secure  a  smaller  sum,  should  claim 
execution  only  for  the  sum  intended  to  be  secured  and 
interest  due,  and  not  for  the  penal  sum  for  which  the 
judgment  was  originally  marked.  Barrett  v.  Dris- 
colU  11  Ir.  Jur.  n.  s.  119,  Q.  B. 

On  motion  at  the  suit  of  one  of  the  conusors  of  a 
judgment  of  Michaelmas  Term,  1847,  that  the  ex 
parte  order  for  liberty  to  revive  the  judgment  should 
be  varied,  the  Court,  upon  its  appearing  that,  by  the 
condition  of  the  bond  and  warrant  by  virtue  of  which 
the  judgment  was  entered,  he  was  only  to  become 
liable  in  the  event  of  the  death  of  his  brother  (the  other 
conuzor),  and  of  his  succession  to  his  brothers  estate, 
directed  that  stay  of  execution,  until  the  death  of 
the  brother,  and  further  order  of  the  Court,  should  be 
marked  upon  the  margin  of  the  revived  judgment, 
although  no  stay  of  execution  appeared  upon  tho  ori- 
ginal one.  Willis  v.  Gildea,  16  Ir.  C.  L.  R.  App. 
xxiiL  C.  P. 

2.  Effect  and  priority  of  judgments  as  charges  on 
land. 

Judgments  were  obtained  in  1849  against  A.  In 
1851,  A.  became  tenant  from  year  to  year  of  X., 
either  by  virtue  of  a  parol  agreement,  or  by  act  and 
operation  of  law.  In  1 855,  affidavits  were  registered, 
in  professed  pursuance  of  the  sixth  section  of  the 
Judgment  Mortgage  Act,  in  respect  of  the  judgments 
of  1849,  against  A.'s  interest  in  X.  In  1858,  that 
interest  was  enlarged  by  A.'s  accepting  a  lease  for  a 
term  of  years,  with  a  covenant  for  perpetual  renewal. 
This  lease,  immediately  upon  its  execution,  was  de- 
posited with  B.,  to  secure  a  previous  loan  made  to  A. 
by  C.  on  the  faith  of  this  security.  B.  acted  through- 
out this  transaction  as  solicitor  both  for  A.  and  C ; 
there  was  no  investigation  of  the  title,  and  B.  had 
actual  notice  of  the  previous  tenancy  from  year  to 
year.  A.'s  enlarged  interest  in  X.  having  been  sold, 
a  question  of  priority,  in  reference  to  the  proceeds  of 
the  sale,  arose  between  the  judgment  creditors  of 
1849  and  C.  Held,  with  some  difficulty,  that  the 
tenancy  from  year  to  year  not  having  become  vested 
in  A.,  under  an  "instrument,"  was  not  withdrawn 
by  the  second  section  of  the  Judgment  Mortgage  Act 
from  the  operation  of  the  judgments  of  1849,  under 
Pigot's  Act.  In  re  Tottenham's  Estate*  16  Ir.  Ch. 
Rep.  1 15,  L.  E.  C,  s.  c,  10  Ir.  Jur.,  N.  a. 

Held,  further,  that  the  enlarged  interest  of  1858, 
being  a  graft  on  the  tenancy  from  year  to  year,  became 
vested  in  A.  as  a  trustee  for  the  judgment  creditors 
of  1849,  to  the  extent  of  their  equitable  charges; 
and  that  C,  although  a  purchaser  for  value,  took, 
subject  to  those  incumbrances,  on  the  assumption  of 
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their  having  been  kept  duly  registered  as  judgments, 
the  circumstances  being  such  as  to  fix  Him  with  notice 
of  their  existence.    lb. 

♦ 

JUDGMENT  MORTGAGE. 

1.  Sufficiency  of  affidavit  to  register. 

2.  Hot  a  voluntary  alienation  so  as  to  amount  to 
breach  oj  condition.    See  Alienation. 

1.  SuMcUncy  of  affidavit  to  register. 

An  affidavit  to  register*  judgment  .as  a  mortgage, 
which  stated  "  that  the  amount  recovered  by  said 
judgment  is  £258  1  Is.  10s.  besides  costs  .  .  . 
and  that  the  sum  of  £258  1  la.  lOd.  sterling,  secured 
by  the  said  judgment,  together  with  the  costs  of  ob- 
taining said  judgment,  still  remains  justly  dee,  and 
owing -to  the  N.  B."  was  Held  defective  in  not  statiog 
-what  was  the  amount  of  the  costs  recovered.  In  re 
Hoofs  Estate,  1 1  Ir.  Jar.  *.  s.  61,  Ch.  App. 

A  judgment  was  obtained  against  M.  F.  on  a  pro- 
missory note  signed  by  M.  F.,  and  was  registered  as 
a  mortgage,  under  the  13th  and  14th  Vic.  c  29, 
against  M.  F.  The  real  name  of  the  defendant  was 
M.  B.,  and  she  was  so  named  in  a  Crown  grant,  and 
in  certain  Chancery  proceedings;  bat  she. had  .passed 
by  the  surname  of  F.,  having  cohabited  with  a  man 
of  that  name.  Held\  that  the  judgment  was  duly 
registered  as  a  mortgage.  Fowler  v.  FowUr,  16  Ir. 
Ch.  Rep.  507,  B. 

A.,  a  judgment  mortgagee  low  down  upon  the, 
schedule  of  incumbrances,  became  aware,  -after  the 
day  for  filing  objections  to  said  schedule  in  the  Landed- 
Estates  Court  had  passed,  that  there  were  defects  in 
the  affidavit  of  S.  to  register  his  judgment  as  a  mort- 
gage, which  mortgage  was  prior,  in  said  schedule,  to 
that  of  A.,  said  defects  being  an  omission  in  the  said, 
affidavit  of  the  sixpence  costs  found  by  the  jury  as} 
appearing  on  the  record  of  the  judgment,  and  also  that 
two  several  streets  wherein  were  the  premises  which , 
said  judgment  mortgage  sought  to  affect,  were  alleged  < 
in  said  affidavit  to  be  in  the  parish  of  St.  Mary, 
wherein  no  6uch  two  streets  did  exist,  though  they 
did  in  that  of  St.  Mark.    The  Judge,  after  the  said 
day  for  filing  objections  had  elapsed,  ordered  that  A. 
nuncpro  tunc  be  at  liberty  to  file  objections  to  said, 
prior  incumbrance,  and  he  declared  said  premises  .to 
be  well  charged  with  such  judgment  mortgage  of  S.< 
Held,  that  said  order  should  be  discharged,  so  far  as 
it  declared  that  A.  be  at  liberty  nuncpro  tunc  to  file 
objections  to  said  prior  incumbrance  vested  in  S. ;  and 
that  the. premises  in  said  two  streets,  if  6ame  were- to 
be  found  in -said  parish  of  St.  Mary,  were  well  charged 
with  said  judgment  mortgage;  and  as  to  the  omission 
of  the  sixpence  in  the  said  affidavit,  the  Court  would 
not  disturb  the  said  judgment  mortgage  so  vested  as 
aforesaid  in  S.,  inasmuch  as  the  time  for  objecting 
thereto  had.  passed.     Bat  the  Court  intimated  that 
had  the  objection  been  taken  within,  the  proper  \ time, 
it  would  have,  beea  a-  fatal  one.    Rooney,  app. ;  Saha-. 
manrxe^,  11  Ir.  lar-w.  s.43,Gh.  App. 

The  affidavit  for  registration  of  a  judgment  under 
'  the  13&  and  14th  Vic  c .  29,  described  the  defen- 
dant as  "formerly  of  B.,  in  the- county  of  W.,  but 
now  of  the  city  of  Dublin,  Esq."    Held,  following  In 


re  Fitzgerald's  Estate,  (11  Ir.  Ch.  Rep.  278)  (hat 
the  judgment  was  not  duly  registered. 

But,  terrible,  the  object  of  the  statute  was  the 
identification  of  the  parties  to  (he  judgment;  and 
therefore  if  the  affidavit  describes  them  in  a  manner 
not  calculated  to  mislead,  the  judgment  is  dnlj  regis- 
tered.    Thorpe  v.  Browne,  IB  It  Ch.  Bep.  365,  B. 

Observations  on  the  decisions  on  the  Jndgment 
Mortgage  Act  (13  &  14  Vic  c.  29).    lb. 

The  supplemental  affidavit,  filed  under  the  21st  and 
22nd  Vic  c.  105,  can  only  supply  a  detecVhi  the 
original  affidavit,  by  stating  positively  that  Which  was 
stated  by  way  of  recital  It  cannot  supply  a  defect 
in  the  recital  itself.    lb. 

If  a  defendant  in  a  judgment  Is  abroad,  and  has 
no  residence  at  the  time  in  Ireland,  it  is  sufficient  In 
an  affidavit  to  register  the  judgment  as  a  mortgage 
under  the  1 3th  and  1 4th  Vic  c.  29,  b.  6,  to  state  as  his 
usual  place  of  abode  a  property  or  estate  to  which  he 
is  entitled,  as  his  usual  place  of  abode,  although  his 
last  known  residence  in  Ireland  was  not  there. 
Slater  v.  Slator%  16  Ir.  C.  L.  JR.  488,  R. 

A  mere  verbal  error,  e.g.  ••'WhiteAotf"  for  "mite- 
hill"  or  «  Marsbalsea"  for  "  the  Marshalsea,"  in  the 
description  of  the  residence  of  the  defendant  in  an 
affidavit  to  register  a  judgment  as  a  mortgage,  wil 
not  vitiate  the  .registration.    Jb. 


TOBY  AND  JURY  PR0C8J68. 

1.  Jury,  how^  summoned  tn  case  of  crirawaJ 
information. 

2.  Striking  Jury  under  old  system. 

1.  Jury,  how  summoned  in  ease  <ff  criminal 
-information. 

A  defendant  in  a  criminal  information  challenged 
the  array  of  jurors,  on  the  following  grounds:— First; 
that  the  jurors  were  summoned  in  virtue  of  a  writ  of 
fieri  facias  and  distringas,  and  not  according  to  the 
statute.  Seoondly ;  without  a  precept  of  the  Judge 
of  Assize.  Thirdly;  without  six  days'  previous 
summons.  Eighthly ;  that  the  sheriff  did  not  make 
out  his  special  jury  list  properly,  add  that  various 
officers  of  the  county  had  violated  their  datiei  with 
regard  to  the  jurors'  list  A  demurrer  taken  wt 
tenus  to  the  challenge  was  allowed.  Held,  that  the 
demurrer  was  rightly  allowed. 

Held  also,  that  the  3rd  and  4th  Wm.  IV.  c  51, 
s.  18,  is  directory  and  not  mandatory. 

Semble  (per  Hayes,  J.),  that  when  the  challenger 
relies  upon  specific  facts,  as  the  omission  of  particular 
names  from*  the  jury  panel,  his  pleading  ought  to  give 
the  names. 

Semble  also  (per  Hayes,  J.),  that  the  process  of 
ventre  and  distringas  is,  not  abefched  by  the  Commoa 
Law  Procednre  Act,  1853,  for  criminal  proceeding* 
Fogarly  v.  The  Queen,  reviewed.  The  Qtuen  ▼.  #*• 
16  Ir.  0.  L.  R.  428,  Q.  B.  s.  c.  9  Ir.Jur.  N.  *  &l 

2.  Striking  Jury  under  old  system. 

An  affidavit  that  it  would  be  unsatisfactory  to  one 
party  to  have  his  case  tried  by  a  jury  struck  under 
the  preseat  system,  if  notonet  j>y  a  /QQnnter-affidavit» 
is  groundTor  granting  a  motion  to  strike  the  j«7 
under  the  old  system,    fcemble,  the  'Court  will  ** 
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be  bound  by  authorities  in  motions  depending  on  their 
discretion,     Hempton  v.  Humphreys,    11    Ir.  Jar. 
h.  s.416,  Exch. 
&e  Practice  (Law),  Pbobate. 

LANDED  ESTATES  COURT. 

1.  Effect  of  Conveyance. 

2.  Bight  of  solicitor  to  sell  for  costs  charged  by 
decree. 

3.  Costs  of  puisne  incumbrancer  petitioning. 

1.  Effect  of  Conveyance. 

In  1817,  A.  executed  a  settlement  purporting  to 
comprise  X.  In  1852,  A.'s  title  to  X.  for  the  first 
time  accrued  by  virtue  of  a  conveyance  from  the  In- 
cumbered Estates  Court.  A.  subsequently  devised 
X  to  B.  C,  the  tenant  in  tail  under  the  settlement  of 
1817,  and  D.,  who  claimed  as  the  mortgagee  of  C, 
sought  to  have  X.  held  bound  by  the  limitations  in 
that  settlement,  as  against  B.  Held,  that  A.,  and 
consequently  B,  took  X.  discharged  from  those 
limitations.  In  re  Burke's  Estate,  16  Ir.  Ch.  Rep. 
129,  L.  E.  C. 

2.  Bight  of  solicitor  to  sell  for  costs  charged  by 
decree. 

Where  an  administrator  has  recovered  a  chattel 
iuterest  in  lands,  by  a  decree  declaring  his  costs  to  be 
duly  charged  on  the  estate,  his  solicitor  cannot  file  a 
petition  in  his  own  name  to  realise  his  own  portion  of 
those  costs.  In  re  McAllister's  Estate,  16  Ir.  Ch. 
Rep.  134,  L.  E.  C,  s.  c,  10  Ir*  Jur.  n.  8.  419. 

3.  Costs  of  puisne  incumbrancer  petitioning. 

A  puisne  incumbrancer  who  presents  a  petition  for 
a  sale  with  a  reasonable  expectation  of  being  paid, 
will  be  entitled  to  his  costs,  even  though  the  proceeds 
of  sale  fail  to  reach  his  demand ;  but  the  rule  will  not 
be  applied  if,  owing  to  negligence  or  delay  in  pro- 
ceeding to  a  sale,  prior  incumbrancers  have  sustained 
damage.  In  re  Hutchins's  Estate,  1 1  Ir.  Jur.  n.  s. 
400,  L.  E.  C. 

♦ 
LANDLORD  AND  TENANT. 

1.  Terms  and  incidents  of  tenancy. 

2.  Eviction  by  title  paramount. 

3.  Notice  of  surrender. 

4.  Landlord  and  Tenant  Law  Amendment  Act, 
23  £24  Vict.c.  154. 

(a.)  Retrospective  operation  of  the  Act. 

(b.)  Assignment  without    landlord's    assent, 

where    lease    contains    a   clause    against 

assignment;  s.  10. 
(c)  Emblements:  meaning  of"  last  gale  day 

of  the  current  year  in  which  such  tenancy 

shall  determine;"  s.  34. 
(d.)  Apportionment  of  rent  between  devisee 

and  executor;  s.  49. 
(e.)  Costs  and  practice  in  applications  for 

restitution  after  ejectment  for  non-payment 

of  rent;  s.  70. 
(f.)  Security  for  costs  and  mesne  rates  in 

ejectment;  s.  75.  • 
See  Ejectment;  Estoppel. 

1.  Terms  and  incidents  of  tenancy. 

An  agreement  that  a  house  should  be  held  for  a 


term  of  thirty-one  years,  with  liberty  to  have  same 
determined  at  the  end  of  the  3rd,  6th,  9th,  12th, 
15th,  18th,  21st,  24th,  or  27th  year,  should  it  be 
so  desired,  in  which  case  six  months9  notice  to  be 
given ;  and  should  the  tenant  be  desirous  to  have  a 
lease  executed  for  the  remainder  of  the  term,  he  was 
to  be  at  liberty  to  require  same,  subject  to  the  condi- 
tions as  therein,  and  '.the  usual  covenant*,  held,  not 
fci  give  the  landlord  the  optien  of  determining  the 
tenancy.  Fallon  v.  Robins,  16  Ir.  Ch.  Rep.  422,  R. 
A.,  the  tenant,  made  the  following  agreement  with 
B.y  the  landlord  : — "  I  agree  to  be  bound  by  the 
following  condition*,  via.,  to  give  np  the  land  when 
you  require  it ;  and  should  you  so  require  it,  the  in- 
coming tenant  to  pay  me  for  such  crops  as  shall  not 
at  that  time  have  come  to  maturity ;  also  for  manure 
unused,  and  land  manured  by  me,  gates,  &c,  the 
amount  to  be  decided  by  two  arbitrators;  one  to  be 
appointed  by  me,  the  other  by  the  incoming  tenant; 
and  if  the  land  be  disposed  of  in  this  way,  the  Earl 
of  Courtown  (the  landlord)  to  pay  me  for  the  drain- 
age." The  tenant  was  not  paid  for  either  the  crops, 
&c,  nor  the  drainage;  he  then  refused  to  give  up 
possession,  and  the  landlord  brought  an  ejectment 
against  him;  and  the  jury,  by  the  direction  of  the 
judge,  found  for  plaintiff.  Held,  on  motion  for  a 
new  trial,  that  the  verdict  was  right,  and  that  the 
payment  for  the  crops,  Ac.,  was  not  a  condition  pre- 
cedent to  the  determination  of  the  tenancy,  but  thai 
the  tenancy  was  expressly  made  determinable  on  a 
demand  of  possession  which  had  been  given  and 
refused.  Lord  Courtown  v.  Butler,  1 1  Ir.  Jur.  n.  s. 
239,  Exch. 

2.  Eviction  by  Title  Paramount 

The  plaintiffs  demised  by  indenture  a  large  tract 
of  waste  land  to  D.  and  R.,  whose  assignee  the 
defendant  was.  Subsequently  to  the  date  of  the  lease, 
it  was  discovered  that  the  lessees  had  never  got 
possession  of  certain  portions  of  the  premises  pro- 
fessed to  be  demised,  and  that  those  portions  were  iu 
the  possession  of  third  parties,  who  claimed  to  be 
owners  thereof  in  fee.  One  and  a  half  year's  rent 
having  become  in  arrear,  an  ejectment  for  non  pay- 
ment of  rent  was  brought,  to  which  the  defendant 
pleaded  that  at  the  time  of  the  making  of  the  lease, 
certain  persons  (named  in  the  plea)  were,  and  thence 
hitherto  have  been,  seised  in  fee,  and  in  the  lawful 
possession,  occupation,  and  enjoyment  of  divers,  to 
wit,  1 00,000  acres,  parcel  of  the  demised  premises, 
whereby  the  lessees  or  the  defendant,  or  any  ono 
claiming  under  the  demise,  did  not  or  could  not  enter 
into  possession  of  the  said  parcel,  &&,  but  were  kept 
excluded  therefrom ;  and  although  the  defendant  and 
those  claiming  under  the  demise,  were  ready  and  will* 
ing  and  desirous  of  entering,  &c,  yet  that  from  the 
time  of  the  demise  they  were  kept  out  of  the  possession. 
&c.,  by  the  persons  aforesaid.  Replication,  that,  the 
lease  being  by  indenture,  the  defendant  was  estopped 
from  pleading  the  defence.  Held,  on  demurrer,  per 
Monahan,  C.  J.,  and  Eeogh,  J.  (dissentients  Christian*. 
J.) — That  the  replication  was  good.  The  Irish 
Society  v.  Tyrrell,  16  Ir.  C.  L.  R.  249,  C.  P. ;  s.  o. 
10  Ir.  Jur.  n.  s.  367. 

That  the  defence  was  equivalent  to  a  plea  of  evic~ 
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tion  by  title  paramount;  and  therefore  that  the  rent 
was  apportionable.     lb. 

That  the  case  came  within  the  operation  of  the 
44th  section  of  the  Landlord  and  Tenant  Act;  and 
therefore  that  the  plaintiffs  conld  recover  in  the 
present  action  the  possession  of  the  portion  of  the 
demised  premises  which  the  defendant  actually  got 
possession  of.    lb. 

And  that  (following  the  case  of  Mercer  v.  O'Reilly, 
13  Ir.  C.  L.  R.  153)  the  plaintiffs  were  emitted  to 
hare  judgment  for  the  apportioned  rent.    lb* 

Per  Christian,  J That  the  replication  was  had; 

for  that,  to  constitute  an  estoppel  between  landlord 
and  tenant,  the  possession  by  the  tenant  of  the  thing 
demised  is  essential  Neale  v.  M'Kentie  (2  Or. 
M.  &  N.  84;  s.c.  1  M.  &  W.  742)  observed  on.  lb. 

That  the  defence  was  not  equivalent  to  a  plea  of 
eviction  by  title  paramount;  but  that  the  case  came 
within  the  authority  of  Neale  v.  M'Ktnzie,  and  that 
the  rent  was  suspended.    lb. 

And  that,  assuming  the  case  oame  within  the  44th 
section  of  the  Landlord  and  Tenant  Act,  the  plaintiffs 
should  have  pursued  the  terms  of  that  section,  and 
claimed  only  the  portion  of  the  demised  premises 
which  the  defendant  actually  got  possession  of.    lb. 

To  a  plaint  in  ejectment  for  nonpayment  of  rent, 
alleging  that  one  year's  rent  was  due  under  a  lease, 
the  defendant  pleaded  that,  by  indenture,  the  father 
of  the  plaintiff  demised  the  premises  in  the  plaint 
mentioned  to  A.,  at  a  rent  of  £61  15s.  a  year;  and 
that  the  said  lease  was  duly  assigned  to  the  defendant, 
and  that  before  the  making  of  the  said  lease,  a  portion 
of  the  said  premises,  amounting  to  two  roods  and 
twenty-six  perches,  was,  and  thence  hitherto,  hath 
remained,  the  absolute  property  in  fee  of  B.  The 
defence  then  averred  that  neither  the  lessor  nor  the 
plaintiff  had  at  the  time  of  making  the  lease,  or  since, 
any  right  or  interest  in  the  said  portion  of  the  premises, 
and  that  neither  the  lessee  ner  the  defendant,  nor  any 
other  person  holding  under  tbe  said  demise,  ever  ob- 
tained any  possession  or  enjoyment  of  tbe  said  portion, 
but  that  the  same  bad  always  remained  in  the  exclusive 
possession  of  B»,  and  that  tbe  value  of  the  said  portion 
was  £1  14s.  a  year:  and  the  defence  then  averred 
tender  of  the  residue  of  the  rent.  Held,  on  demurrer, 
that  this  was  a  good  defence,  as  it  amounted  to  a  plea 
of  eviction  by  title  paramonnt.  Domville  v.  Wara\ 
16  Ir.  G.  L.  R.  881,  Q  P.,  8.  c.  10  Ir.  Jur.  ft.  a, 
367. 

3.  Notice  of  surrender. 

A  lease  contained  a  clause  that  it  should  be  lawful 
for  the  tenant  at  the  expiration  of  tbe  three  first  years 
of  the  term,  **  to  surrender  and  deliver  to  the  landlord 
possession  "  of  the  premises  demised,  ha,  tbe  tenant, 
first  giving  to  the  landlord  **  six  calendar  months9 
previous  notice  in  writing  of  his  intention  so  to  sur- 
render the  said  premises."  The  tenant  sent  to  the 
landlord  a  notice,  directed  to  him  "  and  all  whom  it 
may  coocera"  of  intention  on  a  day  tamed  to  surrender 
and  deliver  wp  **  to  yon  the  quiet  and  peaceable  pos- 
session of  All  That  and  Those  the  house  and  lands  of 
A,  which  I  hold  from  ■>  ■  ■  as  tenant.49  This  notice 
was  not  signed  by  the  tenant,  nor  did  it  in  any  part 
contain  his  name,  hot  whan  it  was  delivered  the  land- 


lord was  told  what  it  was,  and  from  whom  it  came. 
On  the  day  named,  the  tenant  attended  on  the  lands 
to  give  up  possession,  but  no  one  attended  on  behalf 
of  the  landlord,  and  the  tenant  than  pnt  a  caretaker 
into  possession,  and  left  the  place.  Held  (Fitzgerald, 
J.  dissenting),  that  tbe  notice  of  surrender,  though 
unsigned  by  the  tenant,  and  not  containing  bis  name, 
was  sufficient.  Oarleton  v.  Herbert,  1 1  Ir.  Jur.  x.  s. 
326,  Exch.  Gh. 

Held  also  (Fitzgerald,  J.  offering  no  opinion  on  the 
point),  that  the  tenant  did  all  that  in  him  lay  by 
attending  on  the  day  named  to  deliver  up  possession, 
and  by  snhsequently  leaving  the  place,  and  that  no 
formal  deed  of  surrender  was  necessary.    lb. 

And  therefore,  that  the  term  had  been  determined, 
and  the  landlord  could  not  bring  an  action  to  recover 
rent  which,  but  for  that,  would  hare  accrued  after  the 
day  named  in  the  notice,  lb. 

4.  Landlord  and  Tenant  Law  Amendment  Act, 
23  and  24  Vict.  c.  154. 

(a.)  Retrospective  operation  of  the  AcL 

"  The  Landlord  and  Tenant  Law  Amendment  Act, 
Ireland,  I860,"  23  and  24  Vict  c.  154,  is  not  re- 
trospective; consequently  covenants  contained  in  fee 
farm  grants  made  before  it  came  into  force,  vis*,  the 
1st  day  of  January,  1859.  «re  not  affected  by  it 
Chute  v.  Busteea\  16  Ir.  C.  L.  R.  222»  Exch.  Ch. 
s.  o.  10  Ir.  Jur.  n.  s.  363, 

Chute  v.  Bueteed{\$  Ir.C.L.R.  115), overruled. lb. 

(b.)  Assignment  without  landlord**  assent,  when 
lease  contains  a  clause  against  assignment*  s.  10, 

The  10th  section  of  the  Landlord  and  Tenant  Act 
renders  null  and  void  an  assignment  of  lands  held 
under  a  lease  containing  a  clause  prohibiting  assign- 
ment, where  the  assent  of  the  landlord  is  not  testified 
in  the  mode  prescribed  by  that  section. 

A.,  a  lessee  of  lands  held  under  the  Court  of 
Chancery,  by  an  agreement  containing  a  clause  pro* 
hibiting  assignment  without  the  consent  of  the  Master 
in  Chancery  or  the  receiver,  assigned  the  lands  to  B» 
without  having  obtained  such  consent  testified  in  the 
mode  prescribed  by  the  10th  section,  and  the  lands 
were  afterwards  taken  in  execution  against  A.  Held, 
that  no  interest  passed  under  the  assignment  to  B., 
and  therefore  that  the  lands  were  liable  to  be  taken 
under  an  execution  against  A.  Sutler  y.  Smith,  16 
Ir.  C.  L.  R.  213,  C.  P. 

Semble— That  whatever  may  be  the  effect  as 
between  landlord  and  tenant  of  the  landlord  testifying 
his  consent  to  the  assignment  in  the  prescribed  form, 
at  a  period  subsequent  to  the  date  of  the  assignment, 
it  cannot  divest  the  intervening  rights  of  third 
parties.    lb. 

(c.)  Emblements:  meaning  of  "  last  gale  day  of 
the  current  year  in  which  such  tenancy  shatt  deter- 
mine," a.  34. 

The  expression — "  Last  gale  day  of  the  current 
year  in  which  such  tenancy  shall  determine,"  in  section 
34  of  the  Landlord  and  Tenant  Act,  means  "  last  gale 
day  of  the  current  year  oj  the  tenancy,"  not  of  the 
calendar  year.  Lord  Derby  v.  Sadlier,  1 1  Ir.  Jnr. 
n.  s.  171,  Q.B. 

Qucsre—  Has  the  tenant  wider  this  saotisu  the 
option  of  exercising  his  common-law  right  to  enwle- 


Lease.] 


I4AW  AND  EQUITY IMDKL 


XiMJ 


443 


meats  instead  of  continuing  to  hold  on  under  the 
section,    lb. 

(d)  Apportionment  of  rent  between  devisee  and 
executor*  s.  49. 

Where  a  testator,  being  a  landlord,  dies  between 
two  gate-days*  the  rents  payable  by  his  teaaata  are  by 
the  Landlord  and  Tenant  Act,  23  &  24  Vict.^u  154, 
made  apportkmable  as  between  the  execator  and 
devisee,  and  the  prior  apportioned  part  is  personal 
estate.    HoU  v.  HoU,  1 1  lr.  Jar.  n.  a.  244,  R4 

Semite,  the  prior  apportioned  part  could  not  bo 
made  to  pass  to  the  devisee  except  as  personal  estate, 
and  liable  accordingly,    Jb. 

(e.)  Costs  and  practice  in  application*  for  restitu- 
tion after  ejectment  for  non-payment  of  rent,  #•  70. 

Where  a  landlord  ejeots  his  tenant  for  non-payment 
of  rent,  and  the  tenant  redeems  under  the  23  &  24 
Vict.  c.  154,  s.  70,  the  landlord,  not  being  gnilty  of 
fraud  in  the  progress  of  the  oaose  through  the  Mas- 
ter's office*  is  entitled  to  the  costs  of  taking  the 
account,  not  including  the  costs  of  seen  portions  of 
bis  affidavit  as  relate  exclusively  to  the  subject-matter 
of  the  objections  taken  by  him  to  the  report,  and 
commented  on  in  Court*  BrmeUey  v.  Donohoe,  11 
lr.  Jur.  n.  s.  96,  C.  p. 

Where  there  is  evidence  of  what  the  landlord  has 
actually  received,  he  may  be  charged  with  it.    lb. 

Where  there  is  no  such  evidence,  the  amount  he 
ought  to  be  charged  with  is  a  fair  occupation  rent, 
baving  regard  to  the  circumstances,  especially  to  the 
£ac*  that  he  may  be  turned  out  at  any  moment,    lb. 

(f.)  Security  for  costs  and  mesne  rate*  in  ejectment, 
#.75. 

Under  the  75th  section  of  the  Landlord  and  Te- 
nant Act,  defendant  will  not  be  required  to  give  secu- 
rity for  costs  unless  there  is  an  "  instrument  in  writ- 
ing "  binding  upon  both  parties,  fiomvtfe  v.  Brack, 
16  lr.  G.  L.  B.  167,  Q.  B. ;  *  a  9  lr,  Jur.  h,  s.  266, 

Semble  {per  Hayes,  J.),  that  the  power  to  compel 
security  for  costs,  6e.  being  discretionary,  will  not  be 
exercised  by  the  Court,  where  the  terms  of  the  alleged 
instrument  are  oppressive.    Ik. 

The  75th  section  of  the  Landlord  and  Tenant 
Amendment  Act,  I860,  applies  only  where  the  te- 
nant's interest  has  absolutely  determined.  King  v. 
Williams,  16  lr.  C.  U  B.  App.  vi.  Kxch. 

The  provision  in  the  83  &  24  Vict,  c  154,  s.  75, 
that  the  notice  addressed  to  the  defendant  (in  eject- 
ment for  overholding)  calling  upon  him  to  give  secu- 
rity for  costs,  may  be  at  the  foot  of  the  writ  of  sum- 
mons and  plaint,  ia  not  sufficiently  complied  with  by 
pinning  a  pieee  of  paper  containing  the  notice  to  the 
end  thereof.  Meehan  r.  Duane,  11  Jr.  Jur.  M.  8.  35, 
C.  P.;  a.  c.  16  If.  &  L.  B.  App.  viii. 
■  ♦ 
LARCENY,  see  Criminal  Law,  2. 

LEASE  (CONSTRUCTION). 
A  lease  demised  a  "  mill,  toghtber  with  the  dwell- 
iag  house,  sheds,  oat-offices,  and  care-taker's  lodge 

belonging  thereto to  held  the  said  demised  pre* 

mines,  with  the  rights,  member*,  and  appurtenances 
thereunto  belonging  or  in  anywise  appertaining." 
Held,  that  a  piece  of  ground,  which  had  been  always 
occupied  by  the  farmer  tenants  of  tbe  mill  and  dwell- 


ing-house, but  which  was  not  necessary  to  the  enjoy-, 
ment  of  either,  did  not  pass.  Jones  v.  Whelan,  16 
lr.  a  L.  B.  495,  a  P. 

See  Landlord  and  Txnaht. 
^-4 — 
LEGACY. 

Interest  on. 

Although  a  gift  or  bequest  of  a  sum  of  money 
charged  upon  lands  by  doed  or  will,  be  vested,  it  will 
not  in  general  bear  interest  until  it  bemiseable,  unless 
there  is  something  on  the  face  of  the  deed  or  will  to 
shew  a  contrary  intention.  Oillman  v.  OUlman,  16 
lr  C.  L.R.461,  R. 

If  a  gift  or  bequest  of  a  sum  of  money  charged  on 
land  be  contingent,  and  there  is  no  express  gift  or 
bequest  of  interest,  interest  will  not  accrue  or  be  pay- 
able before  the  contingency  on  which  the  principal  is 
payable  takes  place.     lb. 

A  testator,  by  will  executed  in  1853,  after  a  gift 
of  an  annuity  charged  on  his  real  and  freehold  estates 
to  his  wife  for  life,  bequeathed  to  his  nephew  £2,000> 
and  charged  the  same  on  his  real  and  freehold  estates, 
with  interest  thereon  at  the  rate  of  £&  per  cent,  from 
the  death  of  the  testator's  mother;  expressing  his  in- 
tention to  be,  that  the  same  should  not  be  raised  or 
carry  interest  during  the  testator's  mother's  lift,  but 
that  the  same  should  be  a  vested  interest  in  his  ne- 
phew 00  his  attaining  twenty- one,  and  not  before  1 
but  in  case  he  attained  that  age  in  testator's  mother** 
lifetime,  payment  of  the  principal  was  to  be  postponed 
till  her  death ;  and  if  he  died  under  twenty-one,  the 
said  sum  was  not  to  be  raised  or  payable.  Held, 
that  such  legacy  was  contingent  en  the  event  of  the 
nephew  attaining  twenty-one,  aod  that  interest  was 
not  payable  on  the  £2,000  until  the  nephew  attained 
that  age.     lb. 

See  Will,  3. 

♦ 
LEGACY  DUTY. 

Effect  of  secret  trust  for  charity. 

A  revenue  statute  exempted  from  legacy  duty  lega- 
cies given  for  a  charitable  purpose  in  Ireland.  P. 
gave  a  legacy  to  C.  which  on  the  face  of  the  will  was 
absolute,  but  by  reason  of  certain  letters  contempora- 
neously delivered  a  trust  was  created  which  was  bind- 
ing in  a  court  of  eqnity.  Held  (affirming  the  jndgment 
of  the  Irish  Court  of  Exohequer),  thatjsuch  legacy  was 
not  exempt  from  duty,  inasmuch  as  the  trust  arose  by 
reason  of  matters  dehors  the  will.  CuUen  v.  Attor- 
ney-General, 1 1  lr.  Jur.  if.  s,  381,  H.  L. 
♦ 
LIBEL 

1 .  What  amounts  to  a  publication. 

2.  Publication  of  records  of  court  of  justice. 

3.  Pita  of  privileged  communication. 

4.  Fair  comment 

5.  Question  whether  words  complained  of  are  ca- 
pable of  sense  imputed,  by  whom  to  be  decided. 

See  Slajtdjeq. 

1.  What  amounts  to  a  yublipaiion. 

A.  wrote  a  letter  to  the  Poor  Jaw  Commissioners 
containing  charges  against  B.,  a  poor-rate  collector. 
B,  resigned  the  <plle£toxship.    At  ft  meeting  of  Poor 
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Iaw  Guardians  to  elect  collectors  for  the  ensuing  year, 
B.  was  appointed  collector  in  his  former  district  The 
commissioners  refused  to  sanction  his  election,  and  by 
letter  informed  the  guardians  of  the  charges  made 
against  him  by  A.  The  clerk  of  the  nnion  read  this 
letter  at  the  next  meeting  of  the  guardians,  and  B. 
recovered  damages  from  A.  for  thus  publishing  a  libel 
upon  him.  At  a  subsequent  meating  of  the  guar- 
dians, relative  to  the  election  of  a  collector  in  place 
of  B.  at  the  request  of  a  guardian  who  had  not  been 
present  at  the  preceding  meeting,  the  clerk  read  again 
the  letter  from  the  commissioners.  Held,  reversing 
the  decision  of  the  Court  of  Exchequer,  that  the  se- 
cond reading  of  the  letter  containing  the  charges  by 
A.  against  B.  was  not  a  publication  of  the  libel  by  A. 
Pope  v.  Coates,  16  Ir.  C.  L.  R.  156,  Each.  Ch.; 
8,  c.  10  Ir.  Jur.  n.  s.  304. 

1.  Publication  of  records  of  courts  of  justice. 

The  rule  that  the  publication  of  a  fair  and  correct 
report  of  proceedings  taking  place  in  a  court  of  jus- 
tice is  privileged,  extends  to  the  record  of  a  judg- 
ment entered  up  on  a  warrant  of  attorney.  But  the 
publication  must  be  correct,  and  without  inference  or 
comment.  M'NaUy  v.  Oldham,  16  Ir.  0.  L.  R 
998,  Q.  B.;  s.  a  8  Ir.  Jnr.  n.  s.  86. 

A  publication  called  "  The  Black  List,9'  professing 
to  contain  extracts  from  the  Register  of  Judgments, 
set  out  the  particulars  of  the  judgments  in  separate 
columns.  The  columns  containing  the  names  of  the 
persons  against  whom,  and  by  whom,  the  judgments 
had  been  entered  up,  were  headed  respectively  "debt- 
ors' names "  and  "creditor."  A  plaint  contained  a 
count  for  libel,  stating  that  A.  had  recovered  a  judg- 
ment against  the  plaintiff,  and  that  on  the  19th  of 
May,  1860,  the  plaintiff  had  paid  off  the  judgment: 
the  count  then  set  ont  the  libel,  which  consisted  of  an 
extract  of  that  judgment,  published  in  "  The  Black 
List"  of  the  24th  of  May,  1860,  and  added  the  fol- 
lowing inunendo — i(  Meaning  thereby  that  the  said 
judgment  had  been  recovered  against  the  plaintiff;  and 
was  then  an  existing  liability  against  his  estate  and 
effects,  and  that  the  said  A.  was  then  a  creditor  of 
the  plaintiff."  Defence — That,  before  the  publication 
complained  of,  the  said  A.  duly  obtained  a  judgment 
against  the  plaintiff  (stating  the  particulars  of  the 
judgment,  and  that  said  judgment  was  duly  enrolled 
and  of  record  in  said  Court,  and  duly  registered,  and 
was  not  annulled,  or  vacated,  or  satisfied  on  record  at 
the  time  of  the  publication;  and  that  said  publication 
was  a  matter  so  appearing  of  record,  and  registered  as 
aforesaid.  This  defence  was  held  bad  on  demurrer.  To. 

3.  Plea  of  privileged  communication. 

The  plaintiff,  an  attorney,  solicitor,  and  proctor, 
declared  on  a  libel  contained  in  a  letter  addressed  to 
the  Incorporated  Society  of  Attorneys  and  Solicitors, 
of  which  plaintiff  was  a  member,  which  letter  charged 
the  plaintiff  with  having  accepted  a  retainer  from  the 
defendant  in  a  snit  then  pending,  and  having  after- 
wards taken  up  the  opposite  side  of  the  same  case. 
The  defendant  pleaded  that  he  had  engaged  the  plain- 
tiff as  solicitor  in  a  certain  matter,  and  the  plaintiff 
afterwards,  without  notice  to  the  defendant,  took  up 
the  other  side;  that  the  defendant  then  named  one  R. 


to  accept  service  of  the  writ  for  him,  yet  the  plaintiff 
had  him,  the  defendant,  served  by  a  common  bailiff; 
and  that  the  defendant  felt  aggrieved  by  that  con- 
duct, and  bona  fide  believed  that  the  same  was  as- 
professional  aud  improper,  and  calculated  to  affect 
injuriously  the  character  of  the  profession  to  which 
plaintiff -belonged;  and  that  it  was  the  duty  of  the 
defendant  as  a  member  of  society*  and  as  suck  inte- 
rested in  the  good  conduct  of  the  members  ofsakipro- 
fsssion,  to  bring  the  said  conduct  of  the  plaintiff  under 
the  notice  of  those  who  were  also  interested  in  the  good 
conduct  of  said  members,  and  had  tne  powerandduty 
of  inquiring  into  the  conduct  of  the  stud  members,  and  of 
preventing  the  repetition  of  improper  or  unprofessional 
conduct;  and  that  defendant,  bona  fide  believing  that  tbe 
said  Society  had  full  power,  and  that  it  was  the  duty  of 
the  said  Society  to  make  such  inquiry  as  aforesaid  of 
and  into  the  conduct  of  tbe  members  of  the  said  profes- 
sion, and  to  prevent  tbe  repetition,  Ac,  wrote  the  said 
letters  with  the  bona  fide  object  of  procuring  such  in- 
quiry, and  of  preventing  the  repetition  of  such  con- 
duct.    To  this  the  plaintiff  demurred.     Held  (dwen- 
tiente  Fitzgerald,  J.)  that  the  demurrer  should  be 
overruled.     Hamerton  v.  Oreen,  16  Ir.  C.  L.  B.  77, 
Q.  B.;  s.  o.  8  Ir.  Jur.  N.  s.  293. 

Held,  by  Fitzgerald,  J.  (dissentientibus  O'Brien 
and  Hayes,  J  J .)  that  this  plea  did  not  show  any  per- 
sonal interest  in  the  defendant,  nor  any  duty  incum- 
bent on  him.    lb. 

Held  also,  by  Fitzgerald,  J.,  that  an  attorney  is 
not  justified  in  accepting  an  undertaking  to  accept 
service  of  a  writ     lb. 

Held,  by  Hayes,  J.  (dubitante  Lefroy,  0.  J.)  that 
the  Courts  have  recognised  the  authority  of  the  Lsw 
Society  as  to  the  supervision  of  the  profession  of  at- 
torneys,   lb. 

Held  also,  by  Hayes,  J.  (dissentienU  Fitzgerald,  J.) 
that  an  attorney  being,  in  the  practice  of  his  profes- 
sion, a  public  man,  every  individual  discharges  a  doty 
in  doing  his  utmost  to  maintain  the  profession  iu  its 
purity  and  integrity.     lb. 

Held,  by  O'Brien  J.  {dissentienU  Fitzgerald  J.), 
that  apart  from  social  duty,  the  defendant  had  suffi- 
cient interest  in  the  matter  of  the  complaint  to  sus- 
tain his  plea.    lb, 

Held  also,  by  O'Brien,  J.,  that  where  the  plea 
shews  ground  of  privilege,  though  they  are  not  the 
grounds  of  privilege  tbe  defendant  haa  relied  on  in 
the  plea,  the  plea  is  good.    lb. 

Held  also,  by  O'Brien,  J.,  that  the  Incorporated 
Society  had  such  concern  in  the  matters  of  the  com- 
plaint, in  respect  of  interest  or  duty,  as  rendered  the 
communication  privileged.     lb. 

Held  also,  by  O'Brien,  J.,  that  ^bona  fides  and  the 
absence  of  malice  are  necessary  to  sustain  a  plea  of 
privilege,     lb. 

Held  also,  by  O'Brien,  J.,  that  the  conduct  alleged 
in  the  plaintiff  was  unprofessional  and  improper.  lb. 
Held,  by  Lefroy,  C.  Jn  that  on  the  whole  record 
the  plaintiff  was  disentitled  to  the  judgment  of  the 
Court,  because  inasmuch  as  he  had  demurred  simply, 
instead  of  asking  leave  to  reply  and  demur,  and  so 
admitted  the  charge  which  was  the  sting  of  the  libel, 
he  lost  his  right  to  recover  damages  in  the  action,  lb. 
Semble,  by  Leftoy,  C.  J.,  that  the  plea  should  have 
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shown  that  the  Law  Society  had  power  to  investigate 
the  charge.     lb. 

Semble,  by  Fitzgerald,  J.,  that  if  the  averments  in 
the  plea  had  corresponded  with  the  statements  in  the 
letter,  the  plea  would  have  been  embarrassing.    lb. 

Where  a  plea  of  privileged  communication  to  an 
action  for  libel  contained  an  averment  that  the  defen- 
dant had  just  and  reasonable  grounds  for  believing 
the  charges  against  the  plaintiff  contained  in  the  libel 
to  be  true,  the  Ceurt,  upon  motion  by  the  plaintiff, 
directed  that  the  plea  should  be  amended  by  either 
omitting  the  averment  altogether,  or  setting  forth 
what  were  the  grounds  of  belief.  Fitzgerald  v.  Camp- 
bell, 11  Ir.Jur.  n.  s.  153,  0.  P. 

4.  Fair  comment. 

To  an  action  for  libel,  in  which  the  plaintiff,  in  the 
first  count  of  the  summons  and  plaint  complained  that 
the  defendant  published  of  and  concerning  the  plain- 
tiff in  the  form  of  a  written  document,  purporting  to 
be  a  report  of  a  speech  addressed  to  a  committee  of 
the  House  of  Lords,  by  the  counsel  for  the  promoters 
of  a  certain  railway  bill,  statements  imputing  to  the 
plaintiff  that  in  procuring  himself  to  be  called  as  a 
witness,  before  the  said  committee,  by  the  promoters 
of  the  said  bill,  and  in  the  evidence  he  gave,  he  had 
practised  an  imposition  upon  the  said  promoters  of  the 
said  bill;  the  defendants  pleaded  that  the  proceedings 
before  the  said  committee  and  the  evidence  of  the 
plaintiff  were  matters  of  public  notoriety  and  discus- 
sion ;  and  that  the  alleged  defamatory  matters  were 
fair  and  bona  fide  comments  by  the  defendant  on  the 
conduct  and  evidence  of  the  plaintiff.  Held — upon 
demurrer,  a  good  plea.  Kane  v.  Mulvany,  1 1  Ir. 
Jnr.  n.s.  189. 

The  third  count  of  the  same  summons  and  plaint  com- 
plained that  the  defendant  published  of  and  concerning 
the  plaintiff  in  the  form  of  a  printed  document,  pur- 
porting to  be  a  copy  of  a  petition  to  the  House  of 
Lords,  statements  that  the  plaintiff  procured  himself 
to  be  called  as  a  witness  by  the  promoters  of  the  said 
bill,  and  on  cross-examination  gave  evidence  that  the 
existing  station  of  the  D.  &  D.  R.  could  be  enlarged; 
and  that  the  proposed  line  would  not  be  remunera- 
tive: that  subsequently  the  promoters  of  the  said  bill 
ascertained  that  the  plaintiff  had  been  in  communica- 
tion with  the  agent  for  the  opponents  of  the  said  bill, 
who  had  taken  down  his  evidence  on  paper  at  an  ear- 
lier part  of  the  day,  and  had  furnished  it  to  the  coun- 
sel for  the  opponents  of  the  said  bill,  who  afterwards 
made  use  of  the  said  paper  in  cross-examining  the 
plaintiff;  and  that  at  the  time  the  plaintiff  volunteered 
to  give  evidence  in  favour  of  the  promoters'  case,  be 
concealed  from  them  his  opinion  upon  these  matters, 
as  embodie/1  in  the  paper  so  drawn  up  by  the  said 
agent,  or  that  he  had  made  any  statement  to  bim  in- 
jurious to  the  promoter's  case.  To  this  count  the 
defendant  pleaded  the  same  plea.  Held— -upon  demur- 
rer, a  good  plea.    lb. 

To  the  first  count  the  defendant  pleaded  that  the  said 
select  committee  was  a  public  court  of  justice,  and 
that  the  alleged  defamatory  matter  was  a  true,  fair, 
just,  and  accurate  account  and  report  of  the  proceed- 
ings so  laid  before  the  said  committee  in  the  said 
public  court,*with  reference  to  the  said  bill    Held, 


upon  demurrer,  a  bad  plea,  inasmnch  as  the  publica- 
tion set  out  the  speech  of  a  counsel,  made  after  the 
case  bad  terminated  and  without  the  evidence  which 
justified  the  speech.     lb. 

To  the  fourth  count  (which  was  the  same  as  the 
third,  with  the  exception  of  an  innuendo)  the  defen- 
dant pleaded  as  a  plea  of  justification,  that  the  plain- 
tiff procured  himself  to  be  called  as  a  witness  by  the 
promoters  of  said  bill,  and  did  on  cross-examination 
give  evidence  that  the  D.  &  D.  Railway  Station  could 
be  enlarged,  and  that  the  proposed  line  would  not  be 
remunerative;  that  the  promoters  of  the  said  bill  as- 
certained that  the  plaintiff  had  been  in  communication 
with  the  agent  for  the  opponents  of  the  said  bill,  who 
had  taken  down  on  paper  the  evidence  of  the  plaintiff 
and  bad  furnished  the  same  to  the  counsel  for  the  said 
opponents  of  the  said  bill,  who  afterwards  made  use 
of  it  in  cross-examining  the  plaintiff;  and  that  the 
plaintiff,  at  the  time  he  volunteered  to  give  evidence, 
concealed  from  said  promoters  an  opinion  which  he 
then  entertained  as  to  the  possibility  of  enlarging  the 
said  D.  and  D.  Station,  and  the  remunerative  charac- 
ter of  the  said  proposed  line,  and  had  made  state- 
ments to  the  said  agent  of  the  said  opponents  inju- 
rious to  the  cause  of  the  said  promoters.  Held,  upon 
demurrer,  a  bad  plea,  inasmuch  as  it  purported  to  be 
pleaded  to  the  entire  count,  and  did  not  justify  the 
entire.     lb. 

5.  Question  whether  words  complained  of  are  ca- 
pable of  sense  imputed,  by  whom  to  be  decided. 

The  question  whether  words  complained  of  are  ca- 
pable of  bearing  the  sense  put  on  them  by  an  innu- 
endo, is  since  the  Common  Law  Procedure  Act  (Ire- 
land), 1853,  p.  65,  altogether  for  the  jury,  and  can- 
not be  decided  by  the  Court  on  demurrer.  Currigan 
v.  Ryan,  11  Ir.  Jur.  w.  s.  406,  Q.  8. 

The  decision  of  the  Court  of  Queen's  Bench  in  the 
case  of  Lavelle  v.  Oranmore  (7  Ir.  Jur.  n.  s.  55)  has 
been  reversed  by  the  Court  of  Exchequer  Chamber. 
lb. 

— ♦ — 

LICENSES. 

See  Magistrates1  Law,  4. 

— t— 

LIEN. 

Defendants  contracted  with  plaintiff  that  they  would 
carry  44  pigs  for  him.  Plaintiff  engaged  a  waggon 
and  a  half  for  the  pigs,  putting  26  in  the  waggon  and 
1 8  in  the  half  waggon.  There  was  a  bye  law  of  de- 
fendants that  no  more  than  15  pigs  shall  be  at  any 
time  put  in  a  half  waggon,  or  if  more  were  put,  that 
the  excess  should  be  charged  for  at  the  rate  of  2s.  3d. 
per  head.  On  the  arrival  of  the  train  at  its  destina- 
tion, defendants  demanded  6s.  9d.  for  the  three  pigs  in 
excess;  plaintiff  refused  to  pay  it — whereupon  defen- 
dants kept  the  whole  of  the  pigs,  conceiving  they  had 
alien  on  all  for  the  6s.  9d.  Plaintiff  then  brought  an 
action  against  the  company  for  not  delivering  the 
pigs  in  time,  and  for  trover,  and  the  jury  found  for 
him  with  £11  damages.  Hela\  on  motion  for  a  new 
trial,  that  defendants  bad  no  lien  on  the  44  pigs  for 
the  6s.  9d.,  the  Court  giving  no  opinion  as  to  whether 
they  might  have  had  a  right  of  lien  as  against  three 
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of  the  pigs.    Prenty  v.  Midland  Railway  Company, 
U  Ir.  Jar.  n.  s.  57,  Exch. 


LIMITATIONS  (STATUTE  OF). 
-Bat  3*4  Wm.  4,  c.  27,  «.  25. 
Acknowledgement  to  save  bar  of  statute. 


1.  Sktf.  3*4  Wm.  4,  c.  27,  a  25- 

J.  S.  in  pursuance  of  a  covenant  contained  in  his 
marriage  settlement,  by  bis  will  made  just  previous 
to  his  death  in  1826,  devised  all  hid  interest  in  the 
lands  of  S.  of  which  lands  be  was  seised  of  one  undi- 
vided one-seventh,  to  trustees,  to  pay  his  widow  two 
annuities  of  £100  and  £40  a  year  for  her  life,  and 
subject  thereto  to  permit  W.  T.  S.  to  receive  the 
rents,  &c.  during  his  life,  with  remainder  to  his  heirs 
fox  ever,  first  paying  the  bead  rents  and  the  aforesaid 
annuities.  Afterwards  said  W.  T.  S.  (and  not  said 
trustees)  in  1 839  made  a  lease  to  certain  tenants  then 
in  possession  of  42  aeres  of  said  lands  at  a  nominal 
rent  of  £9  a  year.  On  a  sale  being  ordered  by  the 
Landed  Estates  Court  of  said  lands,  said  tenants  were 
stated  to  be  merely  tenants  from  year  to  year:  to  this 
statement  said  tenants  objected,  and  insisted  that  the 
lands  should  be  sold  subject  to  said  lease,  and  relied 
upon  the  Statute  of  Limitations,  sec.  25.  Said  ob- 
jection having  been  argued,  the  judge  of  the  Landed 
Estates  Court  allowed  said  objection,  and  ordered  the 
lands  to  be  sold  subject  to  said  lease.  Held,  revers- 
ing said  order,  that  the  lands  should  be  sold  discharged 
from  said  lease.  ShorWs  estate,  1 1  Ir.  Jur,  v.  s. 
552.  Ch.  App. 

2.  Acknowledgment  to  save  bar  of  statute. 

In  1854,  H.,  a  solicitor,  who  had  also  acted  as 
land  agent  to  S.,  furnished  his  bill  of  costs.  Both 
died.  In  1862  the  solicitor  for  S.'s  executors,  in 
answer  to  an  application  for  payment,  wrote  that  the 
executors  had  handed  him  the  costs  and  account  on 
foot  of  rents  which  had  been  furnished ;  that  the  bill 
of  costs  at  the  time  it  was  furnished,  save  a  small 
sum,  was  barred  by  the  Statute  of  Limitations;  but 
"  the  instructions  I  have  received  were  to  look  at  the 
matter  fairly,  and  if  anything  appeared  due,  to  settle 
it,  notwithstanding  Mrs.  S.  not  being  legally  entitled 
to  recover.  I  have  accordiagly  done  so ;  and,  with- 
out entering  into  any  particulars  of  the  costs,  but 
merely  looking  at  the  matter  of  the  rents,  it  seems  to 
me  that  Mrs.  H.  is  indebted  to  Mr.  S.'s  executors." 
The  letter  then  made  a  claim  in  respect  of  rents  of 
another  property,  alleged  to  have  been  lost  by  the 
agent's  default,  and  concluded — "  Therefore,  the  ex- 
ecutors are  not  in  any  way  called  on  to  pay,  unless 
you  can  within  a  week  ehow  me,  iu  any  reasonable 
way,  that  Mr.  H.  did  not  act  over  these  properties  as 
Mr.  S.'s  agent,  or  that  he  used  due  diligence  to  col- 
lect the  rents."  The  Master  in  a  suit  to  administer 
the  assets  of  S.,  found  that  H.  was  not  agent  over 
the  latter  property.  Held,  that  the  letter  contained 
a  sufficient  acknowledgment  to  save  the  bar  of  the 
Statute  of  Limitations.  Leland  v.  Murphy,  16  Ir. 
Ch.  Rep.  500,  R. 

An  acknowledgment  in  writing  by  an  agent,  after 
the  Mercantile  Law  Amendment  Act,  is  sufficient  to 


save  from  the  bar  of  the  Statute  of  Limitation!  a  debt 
contracted  before  that  Act.    lb. 
See  Will,  3. 

4  ■■■■ 
LOAN  COMMISSIONERS,  see  Statute,  2. 
+     ' 
LORD  LIEUTENANT. 

Action  against. 

The  premises  of  the  plaintiff,  proprietor  of  a  news- 
paper— suspected  of  being  concerned  in  treasonable 
practices— were  entered  by  the  police,  and  a  quantity 
of  private  papers,  printing  presses,  and  various  mat- 
ters connected  with  the  publication  of  the  paper,  were 
taken  and  detained  in  Dublin  Castle,  some  of  the 
papers  so  taken  being  wholly  unconnected  with  trea- 
sonable practices*  The  plaintiff  brought  an  action  of 
trespass  against  the  Lord  Lieutenant  for  the  break- 
ing, entering,  and  carrying  away  the  papers,  &c 
Upon  motion  by  the  Attorney-General  to  hare  the 
summons  and  plaint  removed  from  the  file,  and  it 
appearing  upon  affidavits  made  by  the  plaintiff,  that 
the  acts  complained  of  were  done  by  the  Lord  Lieute- 
nant for  the  purpose  of  suppressing  an  alleged  trea- 
sonable conspiracy,  the  Court  directed  the  writ  of 
summons  and  plaiut  be  taken  off  the  fiie,  holding  that 
no  action  was  maintainable  against  the  Lord  Lieute- 
nant for  an  act  done  by  him  in  his  capacity  of  Lord 
Lieutenant.  Luby  v.  Lord  Wodehouse,  11  Ir.  Jar. 
N.  s.  8;  C.  P. 

— ♦ — 
MAGISTRATES'  LAW. 

1.  Authority  of  magistrates  to  arrest. 

2.  Summary  jurisdiction  under  st.  10  Wm.  3,  c 
8;  27  G.  3,  c.  33  (Ir.) 

3.  Conviction  under  Summary  Jurisdiction  Act, 
14  £  15  Vict.  C92. 

4.  Licenses^ 

5.  Attachment  against  magistrate  for  not  makisa 
return  to  certiorari. 

6.  Actions  against  magistrates. 

7.  Claim  of  title  to  oust  jurisdiction  of.  S# 
Custom. 

1.  Authority  of  magistrate  to  arrest. 

Qucere,  if  a  magistrate  has  a  right  to  arrest  a  per- 
son guilty  of  a  misdemeanor  before  his  eyes,  wbea 
there  has  not  been  any  breach  of  the  peace,  actual  or 
apprehended.  King  v.  Poe,  1 1  Ir.  Jur.  n.  a.  133» 
Exch. 

2.  Summary  jurisdiction  under  si.  10  Wm.  3,e. 
8;  27  O.  3,  c.  33  (It.) 

Magistrates  have  no  jurisdiction  under  statutes  10 
W.  3,  c.  8;  27  G.  3,  c  33  (Ir.),  to  convict  somiM- 
rily  for  keeping  a  w  setting  dog."     The-  Queen  <A 

frosecution  of  McCarthy  v.  The  Justices  of  Cork,  11 
r.  Jur.  n.  s.  298,  Q.  B.;  s.  c.  16  Ir.  C.  L.  R.  «3. 

3.  Convictions  under  Summary  JurisdMm  Ad, 
U  £  15  Viet.  o.98. 

The  Summary  Jurisdiction  Act  (14  &  15  Viet* 
92,  s.  9,  clause  7  >  makes  a  party  convicted  thereun- 
der liable  to  fine  or  imprisonment.  D.  beiag  convicted 
under  this  clause,  was  sentenoed  to  ft  fiaeef^li* 
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to  be  imprisoned  for  three  months.  Hela\  bad,  as  it 
was  the  doty  of  the  justices  to  make  the  selection  of 
the  penalties.  The  Queen  v.  The  Justices  of  Wick- 
low*  16  In  C.  L.  R.  23,  Q,  B. 

Held  also,  that  though  bad  in  part  and  good  in 
part,  the  sentence  could  not  be  amended  by  omitting 
the  part  bad*  inasmuch  as  the  adjudication  was  not 
«n  order,  but  a  conviction.    lb* 

4.  Licenses. 

Where  A.  got  a  license  to  sell  beer,  dec  in  pre- 
mises described  as  "  4  &  5  Gregg's-Iane,"  and  wish- 
ing to  enlarge  his  establishment*  took  down  the  parti- 
tion wall,  and  added  another  house  to  the  above, 
without  taking  ont  a  fresh  license.  Held,  on  appeal 
from  a  conviction  by  a  magistrate  for  having  beer  on 
sale  in  his  house,  that  the  conviction  must  be  quashed. 
MoUoy,  appellant;  Cunningham,  respondent,  1 1  Ir. 
Jar.  n.  s,  37.  Exch. 

On  the  argument  pf  special  cases  stated  by  magis- 
trates, junior  counsel  for  the  appellant  begins.    lb. 

5.  Attachment  against  magistrate  Jor  not  making 
return  to  certiorari. 

Conditional  order  lor  an  attachment  granted  against 
a  magistrate,  who  had  been  personally  served  with 
an  order  to  make  return  to  a  writ  of  certiorari,  the 
order  not  having  been  obeyed.  The  Queen  v.  The  Jus- 
tices of  Tipperary,  1 1  Ir.  Jnr.  n.  s.  48,  Q.  B. 

6.  Actions  against  magistrates. 

On  a  motion  to  set  aside  a  summons  and  plaint  for 
false  imprisonment  issued  against  a  justice  of  the 
peace  on  the  following  grounds — 1.  Want  of  notice. 
2.  That  more  than  six  months  had  elapsed  between 
the  said  false  imprisonment  and  the  bringing  of  the 
action.  3.  That  plaintiff  had  recovered  judgment 
agaiost  a  co-trespasser.  The  Court  refused  to  inter- 
fere, there  being  a  question  to  be  tried,  and  the  case 
not  being  clear.  Malone  v.  Kirkpatrick,  11  Ir.  Jur. 
K.  8.  15,  Exch. 

Where  a  man  was  arrested  by  a  constable  under 
the  direction  of  a  county  inspector  of  constabulary, 
and  taken  before  a  magistrate,  before  whom  an  infor- 
mation waa  sworn,  asking  for  the  further  detention  of 
the  prisoner,  and  the  prisoner  was  accordingly  de- 
tained, Held,  that  the  fact  of  taking  the  information 
with  the  knowledge  that  the  prisoner  wonld  be  de- 
tained, did  not  render  the  magistrate  acting  without 
malice  liable  to  an  action  for  false  imprisonment 
Donohoe  v.  Thompson,  1 1  Ir.  Jur.  n.  s.  52,  G.  P. 

Semble,  if  the  taking  of  the  information  were  the 
causa  causans  of  the  intention,  or  if  it  had  been  taken 
for  the  purpose  of  the  detention  being  continued,  die 
magistrate  wonld  have  been  liable.    lb. 

Plaintiff  was  summoned  before  a  J.P.  for  an  alleged 
trespass  on  another  person.  Defendant,  on  the  evi- 
dence submitted  to  him,  committed  plaintiff  to  prison, 
whereupon  plaintiff  brought  an  action  for  false  impri- 
sonment against  defendant  (the  Queen's  Bench  hav- 
ing qnashed  the  conviction),  but  did  not  give  the  pro- 
per notice  of  action  under  12  Vict.  c.  16,  a.  9.  At 
*fce  triad  the  judge  told  the  jury  the  question  for  them 
was,  **  Did  defendant  really,  em  the  evidence  before 
Jiim,  believe  in  the  existence  of  a  state  of  facts  from 
which,  exercising  reasonable  care  and  discretion,  a 
lawful  authority  to  do  the  act  might  have  been  infer- 


red by  him,"  and  that  if  he  did,  he  was  within  the 
protection  of  the  statute.  A  conditional  order  for  a 
new  trial  having  been  obtained  on  the  ground  of  mis- 
direction, Held,  that  the  judge  at  the  trial  was 
right,  and  that  the  bona  fide  belief  must  have  a  foun- 
dation in  reason.  Malone  v.  Kirkpatrkk,  1 1  Ir. 
Jur.  v.  s.  376,  Exch. 
See  DiviNi  See  vice. 

MALICIOUS  PROSECUTION. 

1.  Where  action  for,  trill  not  lie* 

2.  Questions  to  be  left  to  the  jury  in  action  for. 

1.  Wliere  action  for,  will  not  lie, 

The  plaint  alleged  that  the  defendant,  W.,  having 
made  demand  of  a  certain  sum  of  money  on  the  plain- 
tiff, L ,  according  to  the  form  in  the  Schedule  to  the 
Irish  Bankruptcy  and  Insolvency  Act,  falsely  and 
maliciously,  and  without  reasonable  or  probable  cause* 
had  a  summons  issued  ont  of  the  Bankrupt  Court  for 
the  personal  appearance  of  I* ;  that  the  bankruptcy 
proceedings  were  determined  in  favour  of  L.,  and  that 
L.  had  suffered  much  in  his  credit  and  reputation  by 
having  had  to  appear  at  the  said  Court  To  this  de- 
fendant demurred.  Held  (dissentiente  Hayes,  J.),  al- 
lowing the  demurrer,  that  the  plaint  disclosed  no 
cause  of  action.  Lunham  v.  Wakefield,  16  Ir.  C. 
L.  K  507,  Q.  B.;  s.  e.  9  Ir.  Jur.  k.  a.  105. 

Held  also,  that  the  suing  out  a  commission  of 
bankruptcy  is  not  analogous  to  the  proceeding  by 
trader  debtor  summons.     lb. 

Held  {per  Hayes,  J.)  that  special  damage  was  suf- 
ficiently averred.  •  lb. 

2.  Questions  to  be  left  to  the  jury  in  action  for. 

Some  stones  of  a  peculiar  nature,  and  capable  of 
being  identified,  were  stolen  from  A.  His  steward, 
after  watching  for  some  time,  wrote  to  him  that  he 
knew  who  had  stolen  them,  and  that  it  was  B.,  and 
that  they  were  at  B.'s  house,  whereupon  A.  directed 
him  to  go  before  a  magistrate  with  this  information. 
The  magistrate  then  granted  a  search  warrant  to 
search  B.'s  house  for  the  stones.  Some  stones  were 
found  there,  which  the  steward  swore  to  as  being 
those  belonging  to  A.,  upon  which  B.  was  taken  into 
custody,  and  after  being  brought  up  several  timee 
before  the  magistrates,  he  was  at  last  committed  for 
trial  at  Quarter  Sessions.  The  grand  jury  then  ig- 
nored the  bill.  B.  brought  an  action  for  malicious 
prosecution  against  A.  The  judge  left  these  ques- 
tions to  the  jury — 1.  Did  A.  believe  that  the  stones 
found  with  B.  were  his  property,  and  illegally  taken 
from  him?  2.  If  he  did  so  believe,  then  had  he  reason- 
able grounds  for  such  belief?  3.  Did  A.  act  from 
malicious  motives  in  instituting  proceedings  against 
B.?  Held,  on  motion  for  a  new  trial,  that  the  judge 
waa  right  in  leaving  these  questions  to  the  jury. 
Ryan  v.  Parry,  11  lr.  Jur.  n.  a,  136,  Exch. 

MALICIOUS  TRESPASSES  ACT. 
See  Custom. 

MANDAMUS,  see  Bailwat  Comtamt,  2;  Sanmre. 
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MARSHALLING. 

Judgment  mortgagee  not  entitled  to  have  tecutities 
marshalled. 

By  indentures  of  mortgage  of  the  23rd  September, 
1853,  P.  C.  L.  conveyed  all  his  life  estate  in  certain 
townlands,  18  in  number,  to  the  trustees  of  the  Palla- 
dium Life  Assurance  Society.  On  the  19th  Decem- 
ber, 1856,  J.  Q.  caused  a  certain  judgment  which  he 
had  obtained  on  the  16th  of  said  December,  for  a 
sum  of  £1,600,  to  be  duly  registered  as  a  mortgage 
against  13  out  of  the  said  18  townlands.  On  the 
21st  January,  1857*  the  said  P.  C.  L.  conveyed  his 
life  estate  in  all  his  lands  to  trustees  upon  certain 
trusts,  among  which  was  to  pay  an  annuity  of  £300 
to  Marcella,  the  wife  of  P.  C.  L.  The  said  18  de- 
nominations were  set  up  and  sold  in  the  Landed  Es- 
tates Court,  and  the  said  Palladium  Society  was  fully 
paid  out  of  the  produce  of  the  13  denominations,  over 
which  J.  Q.  had  his  statutable  mortgage,  and  which 
payment,  while  it  exhausted  the  produce  of  said  13 
denominations,  left  the  produce  of  the  remaining  five 
in  the  Landed  Estates  Court  to  be  otherwise  disposed 
of.  Thereupon  the  assignee  of  J.  Q.  insisted  that  he 
was  entitled  to  marshal  the  securities  so  as  to  stand 
on  the  remaining  denominations  in  the  same  priority 
he  did  upon  the  13  so  exhausted  as  aforesaid.  Held, 
reversing  the  order  of  Judge  Hargreave,  that  J.  Q., 
being  a  judgment  mortgagee,  merely  took  such  bene- 
ficial interest  as  P.  C.  L.  could  convey  at  the  time  of 
registering  said  mortgage,  and  that  J.  Q.  was  not 
entitled  as  snch  judgment  mortgagee  to  marshal  said 
securities,  and  could  not,  therefore,  have  his  judgment 
mortgage  declared  to  be  a  charge  on  the  said  remain- 
ing five  denominations.  Lynch,  appellant;  Cooke, 
respondent,  11  Ir.  Jur.  n.  s.  102,  Ch.  App. 
4 
MERCHANT  SHIPPING  ACT. 

The  68th  section  of  the  Merchant  Shipping  Act, 
1862,  requires  a  ship-owner,  in  order  to  preserve  his 
lien  for  freight  on  goods  after  they  have  been  dis- 
charged from  a  ship,  to  serve  a  notice  of  his  claim  on 
the  wharfinger  at  the  time  when  the  goods  are  landed ; 
and  the  subsequent  sections  prescribe  a  course  of 
procedure  which  the  wharfinger  is  to  adopt,  after  such 
notice  shall  have  been  given,  in  order  to  liberate  the 
goods  from  the  lien  and  the  claim  for  freight.  A 
cargo  of  timber  consigned  to  A.  was  discharged  at 
the  wharf  of  B.,  and  the  landing  of  the  goods  was 
completed  on  the  12th  of  October.  On  the  13th  of 
October  following,  C,  who  claimed  to  be  owner  of  the 
ship,  served  a  notice  on  B.  of  his  claim  for  freight, 
and  required  him  to  hold  the.  goods  nntil  his  claim 
was  discharged.  B.  having  retained  the  goods  in 
pursuance  of  that  notice,  an  action  of  detinue  was 
brought  against  him  by  A.  On  an  application  by  B. 
for  an  interpleader  order  under  the  9  and  10  Vic  c. 
64,  on  the  ground  that  he  could  not  proceed  under 
the  Merchant  Shipping  Act,  1862,  as  the  notice  of 
the  15th  of  October  was  not  served  in  time — Held, 
per  Christian,  J. — That  as  the  Merchant  Shipping 
Act,  1869,  had  imposed  on  the  wharfinger  the  duty 
of  resorting  to  a  prescribed  course  of  procedure  in  all 
eases  coming  within  that  statute,  the  question  whether 
any  particular  case  comes  within  the  statute  must  be 


decided  by  the  wharfinger  on  his  own  responsibility, 
and  is  not  the  proper  subject  for  an  interpleader 
between  the  consignee  of  the  goods  and  the  shipowners. 

Held,  per  Monahan,  C.  J. — That  unless  the  case 
was  one  so  clearly  within  the  statute  that  the  Coort 
would  on  motion  stay  the  action  by  A.  against  B., 
the  latter  was  entitled  to  an  interpleader  order;  and 
that  as  the  Court  were  not  prepared  to  do  so  in 
the  present  instance,  the  order  should  be  granted. 
Lowther  v.  The  Belfast  Harbour  Commissioner^  16 
Ir.  C.  L.  R.  182,  C.  P. 

4 
MERCHANT  SHIPPING  ACT  AMENDMENT 
ACT. 

L.,  the  agent  at  B.  for  the  owner  of  a  ship  coir- 
tered  to  that  port,  had  acquired  equitable  charges  on 
the  freight  and  cargo,  and  was  also  agent  for  the 
charterers  and  consignees.  On  the  arrival  of  the 
vessel  at  B.,  possession  was  taken  by  L.,  and  the 
cargo  was  landed  and  stored  with  the  B.  Harbour 
Commissioners*  wharfingers,  in  L.'s  name.  After  the 
landing  of  the  cargo,  the  M.  I.  Company,  who  claimed 
to  be  assignees  of  the  ship,  under  a  bill  of  sale,  serred 
a  notice  on  the  B.  Harbour  Commissioners  (purport- 
ing to  be  a  notice  under  the  68th  section  of  the 
Merchant  Shipping  Act  Amendment  Act,  1862), 
cautioning  them  against  allowing  the  cargo  to  be 
removed  from  their  warves  or  warehouses,  nntil  the 
lien  for  freight  claimed  by  the  M.  I.  Company  was 
discharged.  The  B.  Harbour  Commissioners  having 
thereupon  refused  to  deliver  any  portion  of  the  cargo 
to  L.,  an  action  of  trover  and  detinue  for  the  recovery 
of  the  cargo  was  brought  against  them  by  L,  in  the 
Court  of  Common  Pleas.  An  application  for  an  order 
of  interpleader  was  made  to  this  Court  by  the  B. 
Harbour  Commissioners,  and  a  summoning  order 
granted;  but  on  a  motion  to  shew  cause,  the  Coort 
differing  in  opinion,  no  rule  was  made  on  the  motion. 
An  interpleader  suit  in  Chancery  was  then  commenotd, 
and  a  motion  made  for  an  injunction  to  stay  the  pro- 
ceedings at  law.  Held,  that  the  case  was  properly 
the  subject  for  an  interpleader  suit,  notwithstanding 
the  provisions  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862,  and  that  the  jurisdiction  of  the 
Court  of  Chancery  was  not  affected  by  the  deciaion'of 
the  Court  of  Common  Pleas.  The  Belfast  Rarhw 
Commissioners  v.  Lowther,  16  Ir.  Ch.  Rep,  34,  Ch. 
s.  c.  10  Ir.  Jur.  m.  a.  203. 
4 
MONEY  HAD  AND  RECEIVED. 

An  action  for  money  had  and  received  will  lie  for 
a  balance  of  rents  in  the  hands  of  an  agent  appointed 
by  a  power  of  attorney.  Dunbar  v.  O'Brien,  1 1 
Ir.  Jur.  n.  s.  56,  Exch. 

♦ 
NEGLIGENCE. 

The  summons  and  plaint,  after  stating  that  defen- 
dants were  the  owners  of  a  railway  on  which  M'ff. 
was  employed  as  a  guard,  proceeded  to  aver  that  it 
was  the  duty  of  the  defendants  to  keep  the  said  rail- 
way, and  the  engines  and  carriages  thereon,  in  proper 
and  sufficient  order  and  repair  for  the  safe  conveyance 
of  the  said  M'K.  as  such  guard;  but  defendant*  not 
regarding  their  duty,  did  not  keep  the  said  railway! 
&c«,  in  such  proper  and  sufficient  order,  &c,  bnt  per- 
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mitted  said  railway,  &c,  to  get  oat  of  such  proper 
order,  Ac.,  Whereby  an  acdident  liappened,  and  the 
said  MIL  .was  killed.  On  demurrer  this  summons 
and  plaint  was  held  tad  (dwentieate  O'Brien,  J.)9  as 
not  slowing  facta  from  which  the  duty  averred  could 
flow,  and  as  not  showing  that  the  defendants  were 
aware  of  the<sla4eof  the  raUway  anginas  end  carriages. 
M'Kinney  v.  The  Irish  North  Western  Railway 
Company,  1 1  Jr.  Jnr.  n.  s.  .228,  *Q.  U. 
See  XUmages,  3. 

♦    ■ 
*NEW  TRIAL. 

1.  Where  verdict  against  the  weight  of  evidence. 

2.  On  the  ground  qf  surprise  and  absence  of 
witnesses. 

3.  Where  verdict  under  £20. 

4.  Practice  and  costs. 

5.  On  the  ground  of  excessive  damages.  'See  Da- 
mages, 3;  Deed,  1. 

1.  Where  verdict  against  the  weight  of  evidence. 

Id  an  action  on  a  bill  of  exchange,  and  for  money 
paid  to  defendant's  nse  where  the  question  on  the 
acceptance  was  whether  it  was  aforgery,  and  depended 
on  the  credit  of  the  witnesses,  and  where  there  was 
no  evidence  except  that  of  the  parties  as  to  whether 
the  other  moneys  were  paid  in  discharge  of  a  prior 
debt  or  advanced,  and  where  the  jury  made  a  clear 
mistake  on  a  special  defenee  of  estoppel,  the  Court 
granted  a  new  trial  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  although  the 
judge  who  had  tried  the  case  reported  that  he  saw 
no  reason  to  be  dissatisfied  with  the  verdict.  O'Fla- 
herty  v.  Cooke,  1 1  Ir.  Jur.  n.  s.  51,  C.  P. 

A.  brought  an  ejectment  on  the  title  against  B.  for 
the  recovery  of  the  lands  of  Eilgare,  or  Kilgariff.  B. 
took  defence  to  all  except  64a.,  which  he  admitted 
had  been  demised  by  lease  in  1770:  the  term  in  the 
lease  had  expired,  and  plaintiff  was  the  assignee  cf 
the  reversion.  The  question  was,  whether  the  whole 
denomination  of  Kilgariff,  containing  283a:  Ob.  18p. 
or  only  64a.,  passed  by  the  lease  of  1770.  There 
Was  conflicting  evidence  at  the  trial,  and  the  jury 
found  for  plaintiff  by  direction  of  the  Judge.  Held 
on  motion  to  enter  verdict  for  defendant,  or  for  a  new 
trial,  that  there  must  be  a  new  trial,  but  that  no  costs 
should  be  given.  Gunning  v.  Skerrett,  1 1  Ir.  Jur. 
N.  s.  200,  Exch. 

2.  On  the  ground  of  surprise  and  absence  of 
witnesses. 

The  defendant  in  an  ejectment  on  the  title  having 
directed  a  subpoena  to  be  served  on  the  plaintiff  re- 
quiring him  to  attend  at  the  trial,  which  subpoena  was 
not  personally  served  on  the  latter,  bat  left  at  his 
house,  and  kept  back  from  him  by  the  members  of 
his  family,  the  Conrt,  upon  the  defendant's  affidavit 
that  she  had  so  caused  the  subpoena  to  be  served,  and 
that  she  relied  upon  his  evidence  to  prove  the  existence 
of  an  equitable  agreement  which  would  be  a  bar' to 
the  ejectment,  made  absolute  a  conditional  order  lor 
a  new  trial,  although  the  plaintiff  made  an  affidavit 
•denying  the  existence  of  the  agreement. 

Semble—Thv  rule  that  a  new  trial  will  not  be 
granted  on  account  of  the  absence  of  a  witness,  #hen 
there   appears   no  reasonable  probability  that  his 


attendance  wonld  lead  to  a  different  verdict,  does  not 
apply  to  a  casein  which  the  absent  witness  is  not  a 
third  person,  bnt  one  of  the  parties  in  -the  action. 
The  Earl  pf  Mqyo  .v.  Beniley,  11  fc.  Jur.  n.  s. 
321,  0.  P. 

a  Where  verdict  under  £20. 

Quatre — Has  4|ie  rule  thftt  ,the  Court  will  not 
grant  a  new  trial  on  the  ground  of  the  verdict  being 
against  evidence,  where  the  verdict  is  under  £20, 
been  altered  .by  the  Common  Law  Procedure  Acts  of 
1853  and  1836?  Chesney  v.  O'NeiH,  M  Ir.  Jur. 
n.  s.  124,  Q.  B. 

4.  Practice  and  costs. 

Upon  the  argument  to  make  absolute  a  conditional 
order  for  a  new  trial,  the  Court  will  not  go  into  a 
qnestion  of  .the, improper  rejection  of  evidence  unless 
at  the  time  of  the  trial  the  jndge  before  whom  the 
action  was  tried  was  asked  to  take  a  note  of  snch 
rejection.  WaUhe  v.  Browne,  11  Ir.  Jnr.  n.  s.  49, 
C.  P. 

Where  a  new  trial  is  granted  on  the  ground  of 
misdirection,  each  party  abides  his  own  costs  of  the 
former  trial  as  well  as  of  tbe  motion.  Parker  v. 
Cafhcarty  1 1  Ir.  Jnr.  N.  s.  49,  C.  P. 

PARTIES,  <##*  Equity,  3. 

■    ♦    ■ 
PARTNERSHIP. 

By  agreement  between  J.  and  W.  Wallace  of  the 
first  part,  and  G.  of  the  second  part,  G.  'bound  ihim- 
self,  "in  consideration  of  -salary  and  others;"  to  do 
certain  services  for  the  parties  of  the  first  part,  for 
the  period  of  three  years.;  and  in  consideration  of  the 
aaid  eemtes,,  the  said  J.  and  W.  Wallace,  "as  co- 
partners and  as  individuals,  and  their  company  firn}," 
agreed  to  pay  the  said  G.  a  salary  of  £50Q,  and  also 
that  he  should1  be  entitled  to  a  sum  equivalent  to  one* 
third  part  of  tbe.  free-profits  for  the  said  period,  of  the 
business  of  the!  first  party;  the  aaid  profits  to  be  as- 
certained "  by  balance-sheets,  to  be  prepared  by  the 
said  first  party,  on  the  principle  hitherto  adopted  by 
them,"  and  at  such  .periods  as  they  -should  think 
proper.  Before  ascertaining  the  free  profits,  J.  W. 
and  W.  W.  to  have  £500  a  year  each;  the  other 
aums  payable  to  G.,  besides  bis  salary  not  to  be  de- 
mandable  by  him  during  the  period  of  his  engagement, 
bat  to  be  payable  by  three  equal  instalments,  as 
follows,  &c,  with  interest  on  the  two  last.  The 
plaintiff  was  tbe  drawer  of  certain  bills  accepted  by 
J.  and  W.  W.,  and  sued  the  defendant  as  a  partner 
in  the  firm.  Held— That  the  defendant  was  not  a 
partner.  Shaw  v.  Qalt,  16  Ir.  C.  L.  R.  357,  Q.  B. 
,8.  c,,9  Ir.  Jnr.  n.  s.  165. 

&mofcr-,That  "free  profits"  are  equivalent  to 
ne,t  profits.    lb. 

— ♦— 
PATENT. 

Tbe  prior  publication  of  a  patent  in  England  does 
not  render  void  an  'Irish  .patent  afterwards  granted 
for  the  same  invention- in  Ireland.  Where,  .therefore, 
one  H.'B.  had  on  the  1st  May,  1852,  obtained  letters 
patent  m  England  for  a  certain  invention,  and  after- 
ward on  the  4th  of  January,  1853,  obtained -letters 
patentfortbe  same  invention  in  Ireland,  it  was  held 
that  the -Irish  patent  was  not  rendered  .invalid: by 
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reason  of  the  prior  publication  of  the  said  invention 
in  England.  Magill  v.  Gibson,  1 1  lr.  Jar.  n.  s. 
164,  Cb. 

♦ 
PENALTIES  (ACTION  FOR) 
See  Statute,  3. 

— ♦ — 
PETTY   SESSIONS. 
See  Custom,  1. 

— ♦ — 
PETTY  SESSIONS  (CLERK  OF.) 
See  Quo  Warranto. 

4 
PLEADING  (EQUITY). 
Bill  of  review. 

A  petition  in  the  nature  of  a  bill  of  review  must 
be,  and  state  that  it  is,  filed  with  the  leave  of  the 
Court,  or  it  will  be  dismissed  at  the  hearing.  Connor 
y.  Reeves,  16  lr.  Ch.  Rep.  398,  R. 

Quere — Whether  the  Court,  at  the  hearing  of  the 
cause,  would  give  leave  to  amend  by  stating  that  the 
petition  was  filed  with  the  leave  of  the  Court?    lb. 

An  order  for  leave  to  file  a  petition  of  review  and 
supplement  will  not  be  made  on  a  metiou  ex  parte.  lb. 
— ♦— 
PLEADING  (LAW). 

1.  Pleading  in  ejectment  for  non  payment  of  rent 

2.  Pleading  in  action  for  wrong  fid  distress. 

3.  Requisites  of  plea  of  privilege  in  action  for  libel. 

4.  Effect  of  traverse  of  goods  sold  and  delivered,  $c. 

5.  Embarrassing  pleadings  generally. 

1.  Pleading  in  ejectment  for  non-payment  of  rent. 

To  a  summons  and  plaint  in  ejectment  for  non- 
payment of  rent,  directed  to  u  James  M'Blain  and 
others,  defendants,"  defendant  (James  M'Blain) 
pleaded,  "  Defendant  does  not  hold  the  premises  in 
the  plaint  mentioned  as  tenant  to  plaintiff,  as  alleged." 
Held,  on  motion  to  set  aside  this  plea  as  embarrass- 
ing, that  it  was  the  proper  plea.  Keene  v.  M'Blain, 
11  lr.  Jnr.  n.  s.  410,  Exch. 

2.  Pleading  in  action  for  wrongful  distress. 

A  plea  to  an  action  for  a  wrongful  distress  must 
aver  that  defendant  in  making  the  distress  duly  com- 
plied with  the  provisions  of  9  and  10  Vict,  c  3. 
Shea  v.  Plunkett,  11  lr.  Jnr.  n.  s.  397,  Exch. 

3.  Requisites  of  plea  of  privilege  in  action  for  libel. 
Although  it  be  no  ground  of  general  demurrer   to 

*  plea  of  privileged  communication  to  an  action  for 
libel  that  it  does  not  disclose  the  grounds  of  the  de- 
fendant's belief,  yet  if  the  plea  state  that  the  defendant 
acted  upon  information  which  he  had  received,  the 
Court  will  grant  a  motion  to  have  it  amended  by 
setting  forth  the  nature  of  the  defendant's  information 
or  the  grounds  of  his  belief.  Godfrey  v.  Cross  (12 
lr.  C.  L.  333)  followed.  Armstrong  v.  Fjrtescue, 
11  lr.  Jur.  n.  s.  129,  C.  P. 

4.  Effect  of  traverse  of  goods  sold  and  delivered,  $c. 

To  an  action  for  goods  sold  and  delivered,  and  bar- 
gained and  sold,  the  defendant  pleaded  that  no  goods 
were  sold  and  delivered,  or  bargained  and  sold  as 
alleged.  At  the  trial  he  proved  that  the  goods  were 
aold  and  delivered  on  the  terms  of  the  defendant 
toing  at  liberty  within  five  weeks  to  accept  a  bill  at 


three  months  for  the  invoice  price.  Held,  on  motion 
to  turn  verdist  for  the  plaintiff  into  one  for  the  de- 
fendant, that  under  the  plea  pleaded  the  defendant 
could  not  rely  on  the  unexpired  credit.  Boater. 
M'Cracken  (6  lr.  C.  L.  R.  259)  distinguished. 
Leach  v.  Palmer,  1 1  lr.  Jur.  n.  &  895,  C.  P. 

5.  Embarrassing  pleadings  generally. 

A  count  in  a  summons  and  plaint  against  an  attor- 
ney by  a  client  for  negligence  in  conducting  a  case  for 
him  whore  he  was  defendant,  averred  finter  alia) 
"  Though  he  knew  that,  except  as  to  £15  lodged  in 
Court  by  the  said  H.  Hall,  the  said  H.  Hall,  the  now 
plaintiff,  had  a  good  defence,  he  neglected,"  dec 
Another  count  averred  that  defendant  "  for  a  long 
time"  neglected  to  pay  and  apply  certain  monies 
which  he  had  received  from  plaintiff  Held,  on  motion 
to  set  aside  or  amend  the  count,  that  the  first  pan- 
graph  must  be  struck  out,  and  in  the  second  that  the 
word  "long"  be  changed  to  "unreasonable,"  bnt 
that  the  defendant  should  not  have  his  costs.  Hall 
v.  Clay,  11  lr.  Jur.  n.  s.  288,  Exch. 

Plaintiff  was  a  churchwarden.  Defendant  songht 
to  bury  a  corpse  in  part  of  a  churchyard  where  he 
was  not  authorized.  Plaintiff  quietly  tried  to  prevent 
him,  whereupon  defendant  assaulted  him.  Plaintiff 
replied  to  defendant's  pleas,  alleging  the  above  facts 
in  extenso,  and  this  replication  was  (after  argument 
on  a  motion  to  have  it  set  aside)  ordered,  on  consent, 
to  be  amended,  on  the  grounds  that  it  did  not  suffi- 
ciently appear  on  the  face  of  the  replication  whether 
plaintiff  relied  on  his  character  of  churchwarden  for 
preventing  defendant  from  burying  the  corpse  where 
he  was  not  authorized,  or  on  authority  given  to  bim 
so  to  do  by  the  incumbent.  Welsh  v.  Cooke,  1 1  lr. 
Jnr.  n.  s.  36,  Exch. 

In  an  action  against  a  railway  company  for  not  de- 
livering plaintiff's  cattle  in  reasonable  time,  defen- 
dants pleaded  inter  alia  "  that  the  reasonable  time  in 
plaint  was  such  that  defendants  should  not  contract 
to  be  in  time  for  any  fair  in  the  conveyance  of  the 
cattle."  Held,  that  this  plea  should  be  amended  as 
embarrassing.  Matthews  v.  Dublin  and  Drogheda 
Railway  Company,  1 1  lr.  Jnr.  n.  s.,  56,  Exch. 

To  an  action  brought  by  the  plaintiff  to  recover 
the  amount  of  a  dividend  upon  certain  preference 
shares  in  the  defendants'  railway,  the  defendants 
pleaded,  that  *'  pursuant  to  the  powers  in  that  behalf 
given  them  by  the  said  Act  of  1858  they  issued  the 
said  E  preference  shares,  upon  the  terms  that  do  di- 
vidend thereon  should  be  declared  by  the  defendants, 
or  paid  by  them  out  of  the  profits  of  said  railway, 
unless  where  said  profits  exceeded  the  pmonnt  suffi- 
cient to  pay  all  dividends  and  arrears  of  dividends  for 
the  time  being  on  said  A,  B,  and  C  preference  shares; 
and  that  the  profits  never  exceeded  the  amount  suffi- 
cient," &c.  The  Conrt  refused  an  application  by  the 
plaintiff  that  this  plea  shonld  be  set  aside  or  amended. 
Coey  v.  The  Belfast  and  Co.  Down  Railway  Cm- 
pony,  11  lr.  Jur.  N.S.  127,  C.  P. 

In  an  action  against  an  attorney  for  investing  the 
money  of  his  client  on  insufficient  security,  whereby  it 
was  lost,  the  defendant  pleaded,  with  others,  the  fol- 
lowing defences: — 1.  "  That  the  plaintiff  did  not  re- 
tain the  defendant  to  invest  any  money  on  good  and 
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sufficient  security,"     2.  "That  the  plaintiff  did  not 
retain  the  defendant  to  invest  or  lay  ont  any  sum  of 
money  on  mortgage."  3.  "  That  before  the  retainer 
and  contract  alleged,  the  plaintiff  and  one  W.  B.  in- 
formed the  defendant  that  the  plaintiff  had  agreed  to 
lend  the  sum  of  £500  to  the  said  W.  B.9  aud  to  act 
as  book-keeper,  &c  to  the  said  W.  B.  in  consideration 
of  receiving  eight  pounds  per  cent,  per  annum  npon 
said  sum  of  £600,  and  a  salary  of  £100  a  year,  and 
the  said  W.  B.  has  agreed  to  give  as  a  counter  secu- 
rity for  the  said  sum  of  £600  the  lease  of  certain 
houses  in  Abbey-street,  and  that  the  plaintiff  and  the 
said  W.  B.  then  requested  the  defendant  to  have  a 
proper  deed  prepared  to  carry  out  the  said  agreement, 
and  that  accordingly  the  defendant  did  cause  a  proper 
deed  to  carry  out  said  agreement  to  be  prepared  by 
-counsel,  and  that  the  draft  of  said  deed  was  after- 
wards fully  explained  by  the  defendant  to  the  plain-  I 
tiff,  and  was  read  over  and  approved  of  by  the  plain-  | 
tiff,  and  was  afterwards  engrossed  and  executed  by  ! 
the  plaintiff  \nd  the  said  W.  B.,  and  was  acted  upon 
by  the  plaintiff  and  the  said  W.  B.,  and  that  the  said 
deed  was  prepared  and  executed  with  the  blanks  that 
now  appear  thereon  at  the  special  instance  and  re- 
quest of  the  plaintiff;  and  contrary  to  the  advice  of 
the  defendant  given  to  the  plaintiff.     That  the  said 
sum  of  £51)0  was  paid  by  the  plaintiff  to  the  said  W. 
B.  previously  to  the  execution  of  the  said  deed,  and 
that  snch  payment  was  made  without  the  knowledge 
or  consent  of  the  defendant,  contrary  to  the  advice 
given  by  the  defendant  to  the  plaintiff;  and  that  save 
as  aforesaid  the  defendant  did  not  enter  into  any  con- 
tract with  the  plaintiff  to  invest  any  money  upon  any 
security  whatever,  or  that  any  security  should  be 
procured  by  the  defendant  for  the  repayment  of  any 
money,  or  that  any  conveyance  or  grant  whatsoever, 
should  be  obtained  for  the  plaintiff."    The  plaintiff 
having  applied  to  set  aside  these  defences,  the  Court 
refused  the  motion.    Murphy  v.  Neilson,  11  Ir.  Jur. 
N.  s.f  213,  C.  P. 

In  an  action  for  goods  sold  and  delivered,  a  plea 
"  that  no  money  was  payable  by  defendant  to  plaintiff 
for  goods  sold  and  delivered  by  plaintiff  to  defendant 
as  alleged,9'  will  be  set  aside  as  embarrassing  and  too 
large.  Kennedy  v.  Kelly,  11  Ir.  Jur.  n.  s.  379, 
Exch. 

A  brought  an  action  against  B.  for  false  imprison- 
ment. B.  pleaded  that  he  did  the  acts  alleged  solely 
as  governor  of  a  military  prison,  to  which  plaintiff 
was  committed.  Held,  on  motion  to  set  aside  this 
plea,  that  it  must  be  amended  by  adding  the  words, 
"  in  pursuance  of  the  Mntiny  Act,  and  any  Acts  in- 
corporated with  it."  Murphy  v.  Fielding,  11  Ir.  Jur. 
N.  s.  415,  Exch. 

— ♦— 
POOR  LAW;  &#  Cemetery. 
Liability  of  Poor  Law  Guardian*  to  a  Awn  for 
damage*.    See  Action,  5. 

— ♦— 
POSSESSORY  SUIT. 
In  a  possessory  suit  the  petitioner  is  entitled  to  an 
injunction  on  proof  of  interrupted  possesssion  (save 
by  the  act  complained  of)  for  three  years  preceding 
the  date  of  the  filing  of  the  petition.  O'Neill  v. 
Jf'Erlaine,  16  Ir.  Ch.  Rep.  280. 


A  possessory  petition  should  not  rely  on  any  title 
other  than  the  triennial  possession.     lb. 

A  possessory  petition  cannot  be  amended,     lb. 
Issues  may  be  directed  in  a  possessory  suit.    lb. 
♦ 
POWER  OF  ENTRY. 

By  a  bill  of  sale  of  furniture  in  a  dwelling-house, 
power  was  given  to  the  grantees  and  their  agent  or 
agents,  in  a  certain  event,  at  any  time  or  times  there- 
after to  enter  in  and  upon  the  dwelling-house  and  seise 
and  sell  the  furniture.  The  event  having  happened,  the 
grantee's  agent  came  to  the  dwelling-house  and  de- 
manded admittance  by  the  hall-door,  and  this  having 
been  refused,  he  effected  an  entrance  by  opening  a 
window,  and  then  made  a  seizure.  Held,  that  this 
entry  was  illegal  and  not  justified  by  the  power  of 
entry  contained  in  the  bill  of  sale,  the  agent  not 
having  disclosed  his  authority  or  stated  the  purpose 
for  which  he  demanded  admittance.  Arkins  v.  Brunr 
ton,  11  Ir.  Jur.  n.  s.  149,  Q.  B. 

A  bill  of  sale  gave  a  power  of  entry  on  a  dwelling- 
house  to  two  grantees,  A.  and  B.  "or  their  agent  or 
agents."  Qucere,  would  this  authorise  an  entry  by 
an  agent  appointed  by  A.  alone  "  on  behalf  of  him- 
self and  B.»    lb. 

— ♦— 
PRACTICE  (EQUITY). 

1.  Amendment. 

2.  Revivor. 

8.  Reinstating  cause  petition. 

4.  Substitution  of  service. 

5.  Oral  examination. 

6.  Production  of  documents. 

7.  Copies. 

8.  Jurisdiction  of,  and  appeals  from  orders  of9 
masters. 

9.  Practice  as  to  declaration  of  future  rights. 

10.  Practice  on  Petty  Bag  Side. 
See  Evidence. 

1.  Amendment. 

Where  petitioner  filed  his  cause  petition  praying 
that  a  sum  of  money  secured  by  the  promissory  notes 
of  a  married  woman  should  be  paid  out  of  her  sepa- 
rate estate,  and  where  the  Court  made  a  decree  for 
said  petitioner  on  the  26th  of  April,  but  where  after 
the  making  of  said  decree,  vis.,  on  the  22nd  June,  it 
was  discovered  that  the  petition  was  defective  for 
want  of  parties  in  this,  that  the  trustee  of  said  settle- 
ment was  omitted  as  a  party  respondent,  Held,  that 
the  petitioner  should  at  that  late  stage  of  the  case 
have  liberty  to  amend.  Dunlop  v.  Bunlop,  1 1  Ir. 
Jur.  n.  s.  384,  Ch. 

2-.  Revivor. 

The  final  decree  in  an  administration  suit  ascer- 
tained the  rights  of  the  parties  entitled  to  the  assets, 
in  five  shares,  subject  to  them,  and  directed  the  peti- 
tioner's costs  to  be  paid  by  the  respondents,  the  two 
executors,  and  the  respondent's  costs  to  be  paid 
in  certain  proportions  out  of  the  several  shares.  The 
assets  had  been  paid  into  Court,  except  a  small  sum 
which  one  of  the  respondents  was  ordered  by  the  de- 
cree to  pay.  After  the  final  decree,  and  before  his 
costs  were  taxed,  the  sole  petitioner  died.    Hela\ 
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that  the  suit  might  be  revived  against  both  the  re- 
respondents,  Fortune,  r.  Watsh\  1$  it.  C.  t.  Rep* 
482,  R. 

&  Reinstating  came  petition. 

A  cause  petition  which  stood  dismissed  under  the 
27th  General  Order  of  1851,  tn  reinstated  upon 
the  sob  ground  (although  some  proceedings'  had  been 
had  upon  it,  and  there  had  been  some  delay  on  the 
part  of  a  respondent)  that  the  petitioners' were  minoss, 
cud  only  on  the  terms  thai  the  respondent's,  testa  of 
the  motion  should  be  paid  by  the  petitioners  withes 
ten  days  after  taxation,  and  otherwise  the  motion,  to 
stand  refused  with  cost*  without  farther  order.  Thump- 
sen  v.  Theenas\  11  Ir.  Jar.  n-s.  14%  R» 

4.  Substitution  of  serviced 

T.  R.,  living  in  Rio  de  Janeiro,  instructed  his  Lon- 
don solicitors^  Do  Jersey  and  Micklem,  of  London,  to 
appear  for  him  in  certain  administration  suits  pending 
in  the  Irish  Court  of  Chancery.  Said  London  soli- 
citors employed  an  Irish  solicitor  to  appear  in  said 
aoite;  and  with  said  London  solicitor,  and  never  with 
said  T.  R„  whose  exact  address  they  then,  as  now, 
were  ignorant  of,  did  said  Irish  solicitor  entirely  cor- 
respond in  said  matters.  Another  and  a  different 
cause  petition  in  relation  to  certain  claims  of  said  T. 
R.  in  said  suits  having  been  filed  by  one  B.,  a  motion 
was  thereupon  made  to  the  late  Master  of  the  Rolls  to 
substitute  service  on  said  Irish  solicitor  for  said  T. 
R.,  whereupon  his  Honor  made  an  order  making  no 
rule  on  said  motion.  Held,  reversing  the  order  of  the 
Master  of  the  Rolls,  that  the  motion  ought  to  have 
been  granted,  and  service  should  have  been  substi- 
tuted. '  Barry  v.  M'Carthy,  11  Ir.  Jar.  N.  8.  361, 
Ch.  App. 

A.  B.,  who  resided  b  London,  appeared  as  respon- 
dent in  said  administration  suits  by  her  Irish  soli- 
citor, 6.  O'B.  K.,  but  said  A.  B.  had  not  Instructed 
her  said  solicitor  to  appear  in  said  other  suit  filed  by 
said  B.  Held  also,  that  service  should  be  substituted 
on  said  G.  O'B.  E.  for  said  A.  B.     lb. 

6.  Oral  examination. 

A  party  who  bad  filed  no  afldavit  (other  than  her 
discharge)  tn  the  Master's  office,  and  who  has  not 
presented  herself  for  cros»elamfriatioa,  may  never- 
theless be  examined  *iva  voce  at  the  heating  of  the 
eause  on  exceptions,  and  en  the  merits.  (/SuUivan 
V.  Edgeworih,  1 1  Ir,  Jur.  N.  a*  168,  B. 

6.  Production  0/ documents. 

The  petitioners,  after  some  proceedings  in  the  Mas* 
ter'a  office,  filed  an  affidavit  stating  thai  the  matters 
in  issue  would  appear  from  the  dootfmeata  mentioned 
in  schedule  thereto;  and  on  the  case  being  referred 
again  to  the  Master  for  re-consideration  on  this  affi- 
davit, he  ordered  them  te  produce  all  the  documents 
in  their  power  relating  to  the  matter,  and  referred  to 
the  affidavit  in  his  order.  They  never  appealed  from 
that  order.  Afterward*  they  refused  to  produce  cer- 
tain of  the  documents,  and  filed  an  affidavit  denying 
that  these  related  to  the  matter  in  Issue.  The  Mas- 
ter ordered  them  produce  these  documents,  and  they 
appealed  from  that  order.  Held,  that  they  were 
concluded  by  the  order  not  appealed  from,  and  by  the 


affidavit,  and  were  bound  to  produce  the  documents. 
ReiUy  v.  Reitty,  11  Ir.  Jur.  n.S.  166,  R. 

7.  Cepiemx 

On  special  motion  the  Master  of  the  Rolls,  will 
permit  an  attested  copy  of  amendments  to  a  ctue 
petition  to  be  taken  out  by  a  respondent  who  has 
already  had  to  take  out  an  attested  copy  of  a  common 
copy  deposited  in  the  Master's  office,  notwithstanding' 
Birch  v.  Hutchinson  (1  L.  6V  G.  temp.  Sugd.  363), 
because  the  practice  of  depositing'  a  common  copy  of 
the  petition  tn  the  Master's  office  is  irregular,  and  to 
save  expense  to  the  respondent.  Bennett  v.  Wolfe, 
11  Ir.  Jur.  n.  s.  189,  R. 

8.  Jurisdiction  oft  and  appeals  from  orders  of> 
Masters. 

The  Matters  have  not  jurisdiction  to  rehear  came* 
referred  to  them  under  tie  15th  section  of  the  Court 
of  Chancery  (Ireland)  Regulation  Act,  1 850.  Cooks 
y.  Franklin,  16  Ir.  Ch.  B*fx  69. 

Nason  ▼.  Pemrd  (12  Ir.  Ch.  Repw  30)  is  overrated 
by  Sloan  ▼.  M'AJlen  [8  Ir.  Jar.  w.  a,  201).    lb. 

The  time  for  appealng  from  a  Master's  order  is  to 
berenkoned  from  the  date  of  the  signature  of  the 
order,    lb. 

9-  Practice  as  to  declaration  of  future  rights. 

The  Court  will  not  declare  future  rights  which 
may  never  arise,  bat  will  leave  them  to  be  dettrmioed 
when  the  come  into  possession.  16  lr.  Ch.  Rep. 
520,  R. 

10.  Practice  on  Petty  Bay  sick. 

A  recognizance  having  been  put  in  suit  against 
A.,  one  of  the  conuzora  resident  oat  of  the  jurisdictioa 
service  of  a  writ  of  scire  facias,  by  serving  it  on  ths 
solicitor  of  A.  ia  an  independent  suit,  and  by  trans- 
mitting a  copy  of  it  through  the  post  by  a  registered 
letter  addressed  to  A.,  was  deemed  good  service.  The 
Queen  v.  Swan,  16  Ir.Ch.  Rep.  21,  B. 

Semble — Motions  on  the  Petty  Bag  side  of  ths 
Court  must  be  made  in  Term.    lb. 


PRACf  ICE  (LAW). 

1.  Indorsement  of  service. 

2.  Venue. 

3.  Security  for  costs. 

4.  Extension  of  time  for  pleading  and  trial 

5.  Rule  to  proceed  to  trial  under  s.  1 06  of  Com- 
mon Law  Procedure  Act. 

6.  Striking  jury  under  old  system » 

7.  Inspection  of  documents. 

8.  Interrogatories. 

9.  Particulars. 

10.  Staying  proceedings  under  s.  22  of  Chancery 
Regulation  Act. 

1 1 .  Payment  behind  hack  of  attorney;  eject  of. 
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13.  Garnishee  proceedings. 

14.  Order  oUaitwd  by  uncertificated  attorney. 

1.  Indorsement  of  service. 

Where  in  an  action  of  trespass  against  several  oV 
fendants,  judgment  was  allowed  to  go  by  default,  sol 
the  indorsement  of  the  service  at  the  writ  on  one  of 
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the  defendants,  omitted  to  state  the  day  of  the  week 
of  such  service,  the  Court;  upon  the  defendants*  appli- 
cation, set  the  judgment  aside,  the  plaintiff  being  at 
liberty  to  take  the  writ  off  the  fflei  and  setve  it  again. 
4fuljioUandT.  M'C&urt,  11  Ir.  Jur.  *.  s.  13,  C,  P. 

When  defendant  has  undertaken  to  accept  short 
notice  of  triaj,  the  Court  will  not  grant  a  motion  to 
change  the  venue.  M'Laughldn  j.  Crawford,*  11 
Ir.  Jur.  N.  a,  6%  Exch. 

3.  Security  for  tosts* 

On  an  application  by  defendant  that  plaintiff,  a 
horse-dealer,  baring  no  Axed  place  of  residence  in 
Ireland,  bnt  merely  temporary  lodgings  in  Dublin;  be 
obliged  to  give  security  for  costs  in  an  action  on  a 
warranty  of  a  horse— JEZifi&i  that  the  motion  must  be 
refused,  but  without  costs.  Jones  v.  Haskm,  1 1  Ir. 
Jar.  n.  s.  38,  Exch. 

Obtaining  an  extension  of  time  to  plead  is  no  waiver 
of  the  right  to  obtain  security  for  costs.  Griffiths  v. 
81ator,  16  Ir.  C.  L.  &  »pp.  i.  Q.  B. 

The  fact  that  the  Court  of  Chancery  (las  directed 
that  an  action  shall  be  brought,  is  no  ground  for  not 
obliging  a  plaintiff  to  give  security  for  costs.  Swan 
v.  Reade,  1 1  Ir.  Jur.  n.  s.  ff&  Exch. 

See  Ejectment;  Landlord  and  Tenant* 

4.  Extension  of  time  for  pleading  and  trial 
Defence  filed  after  time  for  pleading  expired.     The 

Court  will  allow  the  defence  to  stand,  if  a  case  be 
made  such  as  on  an  original  application  would  induce 
the  Court  to  let  defendant  in  to  plead.  M'Morogh 
v.  Kearney,  16  Ir.  C.  L.  R.  app.  ill  Q.  B. 

Plaintiff  applied  to  the  Court  that  they  should 
extend  the  time  for  his  going  to  trial  to  the  next 
Michaelmas  after-sittings,  on  the  ground  that  a  ma- 
terial witness  was  in  America,  and  would  not  be  here 
till  then.  Held,  that  the  application  must  be  refused 
with  costs,  plaintiff  not  giving  any  reason  why  the 
witness  should  not  be  here  before  the  time  stated. 
Magrath  v.  Fletcher,  11  Ir.  Jur.  m.  s.  40,  Exch. 

A  reasonable  time  will'  be  given  to  a  defendant  to 
prepare  his  defence,  and  procure  the  attendance  of  his 
witnesses.  Murphy  t.  Fielding,  11  Ir.  Jur.  w.  a. 
415,  Exch, 


6.  Rule  to  proceed  to  trial  under  a.  106  of  Common 
Law  Procedure  Act. 

A  writ  of  summons  and  plaint  was  issued  on  the 
7th  of  December,  1864.  Defences  were  filed  on  the 
20th  of  December,  1864.  The  plaintitf  not  having 
proceeded  to  trial  for  three  terms,  defendant,  in 
Michaelmas  Term,  1866,  entered  and  served  the  rule 
under  sec.  106  of  the  Common'  Law  Procedure  Act, 
1853,  to  proceed  to  trial  at  the  sittings  next  after 
twenty  days  from  service.  On  the  20th  of  January, 
1866,  plaintiff  served  notice  of  trial,  and  with  it  notice 
of  a  demurrer  that  day  filed  to  one  of  the  defences. 
On  the  27th  of  January  he  withdrew  notice  of  trial.  I 
Iftto,  thai  the  demurrer  was  an  "  other  subsequent 
pleading*9  within  the  section  of  the  Act,  that  the 
plaintiff  had  three  whole  terms  from  its  filing  to  pro- ' 
ceed  to  trial,  and  therefore  1th At  the  defendant  was"  not 


entitled  on  the  above  state  of  facts  to  enter  a  peremp- 
tory order  for  'the  payment  of  his  costs  under  the 
above  section.  SymesY.'  "Mohan*,  11  Ir.  Jur.  n.  a. 
173,  Q.  $. 

6.  Striking  jury  under  old  system. 

The  Court  will  not  order  a  jury  to  be  struck  under 
the  old  system,  unless  it  is  shewn  that  such  jury' will 
be  likely  to  be  'more  fair' and  impartial  than  one  struck 
in  the  'Ordinary waj."  '*  tlughes  v.  Shirley*  ljJ  Irl 
0.  L.  R.  app.  vi.  Cons.  Ch:;    '* 

SeeJuRt  and'  Jurt  Process. 

7.  Inspection  qf  faqinteute. 

The  plaint  in  this  action  was  for  breach  of  agree* 
ment  relating  to  th6  sale  of  sheep  for  'ready  money* 
The  defendant  filed  an  affidavit  j^enying  that  there 
was*  any  agreement  whatever,  but  stating  that  ne  had 
on:  one  occasion  written  a  letter  to*  the  plaintiff  relating 
to  a  sale  on  credit;  that  he  had  no  cofy  thereof,  and 
had"  seen  none  since  the  writing,  and  that  it  was 
necessary  for  his  defence  to  see  said  letter,  and  applied 
for  an  order  to  inspect  and'  take  a'  copy  thereof. 
Held,  that  he  was  entitled  to  such  an  order  notwith- 
standing bis  denial  of  the  contract.  Cuffer.  Wilson, 
16  Ir.  G.  £!  ft.  app.  iv.  Q.  B.     !        *  J    '     ' 

In  an  action  for  breach  of  promise  of  marriage,  to 
which  the  defence  is  a  simple  denial  of  the  promise, 
the  Court  will,  on  motion  df  the  plaintiff,  direct  an 
inspection  6£'an'd  Interchange  of,  copies  of  the  letters 
which  have  passed  between  the  parties.  Chute  v. 
BlennHrhassity  9  Ir.  C.  L.  R.  app.  ix.  C.  P. 

8.  Interrogatories. 
In  an  action  for  libel,  the  plaintiff  having  applied 


for  leave  to  furnish  interrogatories  to  the  defendant, 
the  Court  refused  to  allow  the  following  interrogatories 
to  be  exhibited.  1.  Whether  the  defendant  ever  saw 
or  read  the  writing  complained  of,  or  ever  corres- 
ponded* communicated  or  conversed  with  any  person 
in  relation  to  it?  '  2.  Whether  any  person  to  the 
knowledge  or  belief  of  the  defendant  ever  read  said 
writing?  3.  Whether  the  defendant  composed  or 
caused  to  be  composed  and  transmitted  or  delivered 
saidt  writing  to  any  person?  4.  Whether  the  de- 
fendant caused  lithographed  copies  of  said  writing  to 
pe  macje,  and  if  yea,  what  became  of  said  copies. 
Armstrong  v.  Fortescue,  11  Ir.  Jur.  v.  s.  302,  C.  P. 

6n  a  motion  for  liberty  to  exhibit  certain  interroga- 
tories to  defendant,  a  police  magistrate,  with  respect 
to  plaintiff's  arrest  by  order  of  defendant,  the  follow- 
ing was  hefd  to  be  too  general — "  Was  an v  informa- 
tion sworn  before  you  on  that  evening?  If  so,  by 
whom;  where  is  such  information,  and  at  whose, 
instance  was  such  information  sworn  ?w  And  it  was 
ordered  to  be  amended  as  follows — "  Was  any  infor- 
mation sworn  before  you  on  that  evening  relative  to 
jthe  subject-matter  of  this  suit,  and  upon  which  any 
action  was  taken  by  you  or  by  your  authority  or 
concurrence  relative  to  the  propertv  of  the  plaintiff?'9 
xLyby  y.  $rong,  Jl  Ir.  Jur.  jr.  a.  J4,  JSxcb. ' 

fl.  Particulars* 

Particulars  of  the  occasions  on  which  slanderous 
words  were  spoken,'  refused,  it  not  appearing  that  the 
information  was  necessary  to  the  defendant  in  order 
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to  enable  him  to  defend  the  action.  Ardrty  v.  Gard- 
ner, 11  Ir.  Jur.  k.  a.  47,  Q.  B. 

10.  Staying  proceedings  under  s.  22  of  Chancery 
Regulation  Act. 

Where  upon  an  application  under  13  and  14  Vic. 
o.  89,  a.  22,  to  stay  proceedings  at  lav  commenced 
against  an  administratrix,  it  appeared  that  consider- 
able delay  in  proceeding  with  the  order  of  reference 
made  by  the  Conrt  of  Chancery  in  an  administration 
suit  had  taken  place,  the  Conrt  made  the  order  to 
stay  proceedings,  bnt  pnt  the  administratrix  under 
terms  to  proceed  before  the  Master  within  one  week. 
The  Wexford'  Harbour  Embankment  Company  v. 
Sedmond,  11  Ir.  Jnr.  n.  a.  215,  Cons.  Ch. 

11.  Payment  behind  bad  of  attorney,  effect  of. 
Defendant  paid  the  amount  of  his  debt  to  plaiutiff 

without  informing  plaintiff's  attorney,  and  without 
paying  the  costs.  The  attorney,  knowing  nothing  of 
the  payment,  marked  judgment,  and  levied  an  execu- 
tion. Hdd\  on  motion  to  set  aside  the  judgment, 
that  the  motion  must  be  refused  with  costs,  bat  that 
the  judgment  should  be  reduced  by  the  amount  paid. 
Render  v.  Deacon,  1 1  Ir.  Jur.  n.  s.  414,  Exch. 

12.  Reference  to  arbitration. 

A  contract  contained  a  stipulation  for  referring 
disputes  arising  nnder  it  to  the  arbitration  of  parties 
residing  in  England.  Upon  an  action  being  brought 
upon  the  contract  in  this  country,  a  motion  to  refer 
the  matter  to  the  arbitrators  named  was  refused,  there 
being  no  provision  in  the  stipulation  for  compelling 
the  attendance  of  witnesses  belonging  to  this  country 
before  the  arbitrators,  and  the  question  likely  to  arise 
being  one  as  to  facts  existing  in  this  conntry.  Machen 
v.  Alexander,  1 1  Ir.  Jur.  n.  a.  972,  Q.  B. 

13.  Garnishee  proceedinge. 

A  conditional  order  nnder  the  Common  Law  Pro- 
cedure Act,  1856,  s.  63,  will  be  made  against  gar- 
nishees, although  some  of  the  debts  which  have  been 
attached  do  not  exceed  £4.  Doherty  v.  APDaid, 
1 1  Ir.  Jur.  N.s.  60,  Cons. Ch.;  s.c.  16  Ir.  C. L.  Rep. 
App. 

14.  Order  obtained  by  uncertificated  attorney. 

On  an  application  to  discharge  a  conditional  order 
obtained  by  an  uncertificated  attorney — Held,  that 
the  motion  must  be  refused,  but  without  costs,  as 
there  was  a  case  reported  where  a  similar  motion  was 
granted.  Dowling  v.  Adams,  1 1  Ir.  Jur.  n.  269, 
Exch. 

But  eemble,  the  Court  will  refuse  such  a  motion, 
with  costs,  for  the  fnture.    lb. 

15.  Effect  of  order  to  amend  to  beep  action  in 
existence. 

A  plaint  was  issued  on  October  1 4th,  1865;  filed 
Kovember  6th,  ordered  to  be  amended,  November 
13th,  and  no  time  was  fixed  within  which  the  amend- 
ment was  to  be  made.  A  second  plaint  for  the  tame 
cause  of  action  was  issued  May  14th,  1866.  Defen- 
dant pleaded  action  pending  to  this;  but  the  jndge 
was  of  opinion  that  no  action  was  pending,  and  the 
jury  found  for  plaintiff,  with  £50  damages.    Held, 


on  motion  for  a  new  trial  that  the  order  of  amend- 
ment, specifying  no  time  within  which  the  amendment 
was  to  be  made,  and,  therefore,  allowing  it  to  be  mads 
at  any  time  within  a  year,  hed  the  effect  of  keeping 
the  action  in  being  for  a  year;  and,  therefore,  that 
the  former  action  was  pending  at  the  time  the  second 
was  brought,  and,  consequently,  that  the  verdict  most 
be  entered  for  defendant.  Doran  v.  Chancellor,  \\ 
Ir.  Jnr.  N.  s.,  412,  Exch. 

16.  Whether  documents  referred  to,  but  not  set  out 
in  pleadings,  can  be  looked  at  on  demurrer.  See 
Ejectment,  1. 

— ♦— 
PREROGATIVE. 
See  Alienation. 

— ♦— 


See  Wat,  1. 


PRESCRIPTION. 


PRESUMPTION. 


Of  date  of  interpolation  in  deed.    See  Deed,  2. 

PRINCIPAL  AND  AGENT. 
See  Contract,  3,  (b.) 

— ♦ — 
PRISONER. 

Action  by  for  being  discharged  against  his  mU. 
See  Action,  3. 

PROBATE. 

1.  Grants  oj  proba'e  and  administration. 

2.  Pleading  and  practice. 

3.  Issues,  trial,  and  evidence. 

4.  Costs. 

5.  Confirmation  and  re-sealing. 

6.  Curators  and  minors. 

7.  Attachment  for  non-payment  of rent  tot eceher. 

1.  Grants  of  probate  and  administration. 

A  will  did  not  name  any  executor,  bat  the  testator 
named  A  and  B.  "  trustees  to  carry  ont  his  will  ss 
named,  with  full  power  to  take  full  charge  of  any  pro- 
perty he  left.*9  ifcAZ— that  they  were  executors  ac- 
cording to  the  tenor.  Hosier  v.  Salmon,  1 1  Ir.  Jar. 
n.  a.  140,  Pr. 

The  Court  will  not  grant  administration  to  the 
goods  of  a  deceased  person  who  left  surviving  several 
children  and  next  of  kin,  supposed  to  be  dead,  bnt 
will  require  the  party  applying  to  take  oat  in  the  first 
instance  a  grant  to  one  of  such  children.  In  the 
goods  of  GalUgan,'!!  Ir.  Jnr.  n.  s.  312,  Pr. 

A.  B.  a  captain  in  the  Bombay  Staff  Corps,  who 
was  in  England  on  leave  of  absence,  left  his  lodging 
in  London  on  the  4th  February,  1866,  in  a  cab,  with 
his  luggage,  consisting  of  several  articles,  stating  to 
his  landlady  that  he  was  going  by  the  Irish  mail 
train  to  Ireland  (where  his  relations  resided).  Ht 
had  never  since  been  heard  of,  nor  could  anything  be 
heard  of  his  luggage,  though  advertisements  and  in- 
quiries had  been  made  in  every  quarter.  Held,  co- 
der the  circumstances,  that  a  grant  of  administration 
with  his  will  annexed  might  be  granted  to  his  bro- 
ther on  giving  security,  and  on  the  renunciation  of  the . 
executor  named  in  the  will,  as  the  Court  could  not 
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dispense  with  justifying  security.     In  the  goods 
Mecredy,  1 1  Ir.  Jar.  n.  a.  31  J,  Pr.    . 

Wbere  M.  L.  a  sole  next  of  kin  of  A.  and  B.,  her 
deceased  brother  and  sister,  had  been  of  weak  mind 
and  of  advanced  age,  and  a  commission  in  Chancery 
had  been  granted  to  inquire  into  her  state  of  mind, 
bat  same  had  been  directed  not  to  issue  nntil  farther 
order,  and  had  never  been  acted  on,  and  by  the  order 
in  Chancery  she  was  expressly  authorised  to  manage 
and  receive  the  income  of  the  property  belonging  to 
her  said  deceased  brother  and  sister,  the  Court  of 
Probate  refused  to  give  letters  of  administration  to 
the  goods  of  the  said  brother  and  sister  to  a  nominee 
of  M.  L.,  the  sole  next  of  kin,  limited  to  the  income 
thereof  only,  and  daring  her  life,  under  the  78th  sec. 
of  the  Probate  Act  of  1855— one  of  the  persons  who 
would  be  next  of  kin  of  M.  L.,  such  sole  next  of  kin, 
if  dead,  opposing  the  motion,  but  directed  an  applica- 
tion to  be  made  to  the  Court  of  Chancery  to  appoint 
a  person  to  bo  named  to  apply  for  administration. 
Lawler  v.  Metcalf,  1 1  Ir.  Jur.  n.  s.  380,  Pr. 

The  mutual  will  of  a  domiciled  Hanoverian  subject 
and  his  wife  not  attested,  having  been,  on  the  hus- 
band's death,  duly  decreed  for  in  the  proper  Court 
in  Hanover,  the  Court  here  gave  administration  of 
his  goods  with  a  certified  translation  of  the  same  to 
the  nominee  under  a  power  of  attorney  from  the 
widow  (no  executor  being  named,  and  there  being  no 
U8ao  save  a  minor  under  21),  who  was  by  the  Hano- 
verian law  the  party  entitled  in  her  own  right,  and  as 
guardian  to  the  minor.  In  the  goods  of  Von  ReUten- 
stein,  1  i  Ir.  Jur.  n.  8.  60,  Pr. 

It  is  no  ground  for  the  Court  passing  over  the  sur- 
viving executor  that  he  is  old,  and  in  embarrassed 
circumstances,  and  without  interest,  but  the  grant 
was  ordered  to  be  impounded  for  fourteen  days.  Wat- 
son  v.  Watson,  11  Ir.  Jur.  n.  s.  310,  Pr. 

Where  a  sou  who  was  entitled  under  a  settlement, 
made  when  he  was  in  this  country,  to  a  part  of  a 
trust  fund,  afterwards  went  to  America,  and  bad  not 
been  heard  of  for  sixteen  years,  save  that  it  was 
sworn,  on  information  and  belief,  that  ho  had  been 
killed  in  Savannah  in  1851;  and  his  father,  who 
was  a  clerk  in  an  American  house  in  C)rk,  by  his 
will,  in  1869,  treated  him  as  dead,  and  disposed  by 
his  will  of  such  trust  fund  in  favor  of  the  plaintiff, 
who  was  his  second  wife,  and  whom  he  named  bis 
executrix.  On  proof  of  advertisements  dnly  isued  in 
America,  and  of  no  answer,  the  Court  gave  to  the 
plaintiff,  as  legatee  iu  her  husband's  will,  administra- 
tion of  the  goods  of  the  son,  but  required  justifying 
security.  Murphy  v.  Hayes,  1 1  Ir.  Jur.  n.  s.  399, 
Pr. 

A  joint  grant  of  letters  of  administration,  with  the 
will  annexed  of  the  deceased,  was  given  to  two  resi- 
duary legatees,  who  each  applied  for  it,  but  justifying 
security  was  required.  Mulvany  v.  Mulvany,  11  Ir. 
Jur.  n.  s.  399,  Pr. 

A  will  apparently  duly  executed,  lodged,  but  not 
propounded,  passed  by,  on  affidavits  of  undue  execu- 
tion, and  administration  given  as  in  case  of  intestacy. 
In  the  goods  of  Needs,  1 1  Ir.  Jur.  N.  s.  420,  P. 

A  solicitor  drew  from  instructions  a  draft  will  set- 
tling in  strict  settlement  on  testator's  sons  and  daugh- 
ters his  real  estates,  with  powers  of  jointuring,  charg- 


ing portions,  and  giving  maintenance;  but  in  these 
latter  the  sums  were  all  in  blank,  and  also  the  name* 
of  trustees.  The  testator  had  also  an  epitome  of  the) 
draft,  also  iu  blanks  in  these  respects,  in  his  posses* 
sion  for  a  considerable  time,  and  approved  of  it  On 
his  taking  suddenly  ill,  the  solicitor,  of  bis  own  mo* 
tion,  filled  up  the  blanks,  and  did  not  communicate 
at  all  to  the  testator  how  they  had  been  filled  up,  and 
the  will  was  so  executed.  Held,  that  the  matters  so 
filled  in,  could  not  form  part  of  the  probate,  but  that 
the  rest  of  the  will  was  valid.  O'Reilly  v.  O'Reilly, 
11  Ir.  Jur.  n.  s.216,  Pr. 

A  will  prepared  by  a  solicitor  from  instructions  of 
the  testator,  and  the  contents  deposed  to  by  him,  al- 
lowed to  be  proved,  though  the  original  was  lost, 
and  supposed  to  have  been  thrown  out  by  the  widow 
of  the  testator  in  a  bed  in  which  she  had  concealed  it. 
The  Court,  however,  required  evidence  of  the  provi- 
sions made  by  settlement  for  next  of  kin  not  substan- 
tially provided  for  by  said  will,  to  show  that  the  will 
was,  in  fact,  an  equitable  one.  M'Cracken  v. 
M^Crachen,  11  Ir.  Jur.  n.  s.  380,  Pr. 

2.  Pleading  and  practice. 

The  defendant  propounded  in  the  declaration  a  will 
which  named  him  sole  executor,  and  also  a  legatee. 
A  previous  will  was  alleged  in  the  plea  by  the  plain- 
tiff, who  was  a  co-executer  in  it  with  the  defendant; 
but  that  will  did  not  contain  a  legacy,  which  the  last 
will  did,  for  the  defendant.  The  defendant  had  ap- 
peared as  executor  in  the  last  will,  but  was  in  fact 
also  a  next  of  kin.  Held  first — that  the  earlier  will 
might  be  alleged  in  the  suit;  and  secondly,  that  the 
plaintiff  was  entitled,  if  he  pleased,  to  reply  to  the 
plea;  and  in  his  replication  impeaching  the  first  will 
to  state  his  interest  as  next  of  kin.  Tierney  v.  Byrne, 
11  Ir.Jnr.K.  8.218,  Pr. 

To  a  declaration  alleging  a  will,  a  plea  alleging 
nndue  execution  of  that  will,  as  well  as  incapacity  and 
undue  influence,  and  also  averring  that  such  will  waa 
not  the  last  will  of  the  said  deceased,  for  that  the  said 
deceased  made  his  last  will,  eVc.  (alleging  a  former 
will),  is  a  good  plea,  provided  the  former  will  is 
alleged  with  the  same  formalities  as  are  required  in  a 
declaration.    Berry  v.  HiUas,  1 1  Ir.  Jur.  n.  s.  1 1 9,  Pr. 

In  cases  in  which  the  defendant  has  duly  appeared 
to  the  warning,  but  omits  to  plead  to  the  declaration, 
the  party  propounding  the  will  is  entitled,  on  motion, 
to  set  aside  the  caveat  and  appearance  and  get  pro- 
bate in  common  form,  and  will  get  the  costs  of  the 
motion  but  not  of  the  cause.  Byrne  v.  Beddy,  1 1 
Ir.  Jur.  n.  s.  398,  Pr. 

When  the  interest  of  an  alleged  next  of  kin  is  dis- 
puted on  the  ground  of  the  illegitimacy  of  his  ancestor, 
the  objecting  party  may  require  the  party  whose  kin- 
dred is  objected  to  to  file  a  pleading  setting  out  his 
kindred,  and  the  Court  will  direct  him  to  do  so. 
Eastwood  v.  Eastwood,  11  Ir.  Jur.  n.  s.  310,  Pr. 

Notice  of  motiou  is  requisite  for  leave  to  file  a 
suggestion  of  the  death  of  a  plaintiff  who  was  named 
sole  executor  of  the  deceased  in  the  will  which  waa 
in  dispute,  and  to  whose  goods  letters  of  administra- 
tion bad  been  granted  to  the  applicant.  MlCarthy 
y.  Mathews,  11  Ir.  Jur.  n.  s.  120,  Pr. 

An  affidavit  made  by  one  of  the  parties  in  the 
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cause,  stating  that  an  intended  witness  was  suffering 
from  rheumatic  pains,  and  had  lost  the  use  of  his 
Hmbs,  and  had  refused  to  see  a  doctor,  alleging  that 
he  could  be  of  no  use  to  him,  and  averring  that  there 
was  no  chance  of  his  being  able  to  attend  at  the  trial 
Held,  insufficient  to  get  a  commission.  Tiemty  v. 
Byrne,  11  Ir.  Jnr.  k.  s.  179,  Pr. 

3.  Issues,  trial  and  evidence* 

The  plaintiff's  testator  had  propounded  a  will  in 
which  he  was  tho  executor  and  principal  legatee. 
The  intervenient  propounded  a  former  will,  which 
appointed  the  same  executor,  who  was  also  named  a 
principal  legatee,  and  the  intervenient  was  named  a 
legatee  also.  Both  of  these  wills  were  impeached  by 
the  defendant  on  the  grounds  of  forgery,  and  undue 
execution,  and  the  last  also  for  want  of  capacity  and 
undue  influence.  The  witnesses  to  them  were  different 
persons.  Held,  that  an  issue  as  to  both  wills  should 
be  sent  to  the  jury.  MuUarkey  v.  Mathews,  1 1  Ir. 
Jnr.  v.  8.  220,  Pr. 

The  Court  will  not  order  a  special  Jury  to  be  struck 
according  to  the  old  system,  unless  an  affidavit  be 
filed  to  shew  the  necessity  for  doing  so.  Woods  r. 
Murphy,  1 1  Ir.  Jnr.  v.  a.  61,  Pr. 

The  Court  will  not  send  a  case  fpr  trial  to  the 
assizes  merely  on  the  ground  that  the  great  majority 
of  the  witnesses  on  both  sides  and  the  parties  reside 
in  the  country;  or  on  the  ground  that  the  characters 
of  the  parties  are  known  to  the  jurors  at  the  proposed 
Assizes;  and  that  the  result  will  probably  depend  on 
the  credit  to  be  given  to  the  parties.  Caswell  v.  Doyle, 
11  Ir.  Jur.  n.  s.  219,  Pr. 

The  declarations  of  a  testator  made  after  the  act 
of  revocation  of  a  will  of  the  fact  of  his  having  re- 
voked the  will  by  burning  it,  held  at  Nisi  Prius  inad- 
missible to  prove  revocation.  Mullarlcey  v.  Mathews, 
11  Ir.  Jur.  n.  s.218,  Pr. 

4.  Costs. 

Where  a  defendant,  as  next  of  kin,  has  pleaded 
undue  influence  with  other  pleas,  and  promptly  with- 
draws them,  on  finding  that  they  could  not  be  sus- 
tained, the  Court  will  not  impose  costs  on  him. 
Irwin  v.  Bldkeley,  11  Ir.  Jur.  n.  s.  Pr. 

Where  the  landlord,  on  a  motion  for  leave  to  bring 
an  ejectment,  agrees  to  accept  less  rent  than  is  due 
to  him,  he  is  entitled  to  the  costs  of  the  motion. 
O'Reardoh  v.  The  Attorney  General,  11  Ir.  Jur. 
n.  s.  399. 

5.  Confirmation  and  repealing. 

Where  by  mistake  a  confirmation  omitted  to  state 
that  the  inventory  included  in  it,  as  it  did,  property 
in  Ireland,  the  Court  refused  to  permit  it  to  be  re- 
sealed  in  Ireland.  Goods  of  Murray,  11  Ir.  Jur. 
k.  s.  140,  Pr. 

6.  Curators  and  minors. 

By  a  decree  made  in  the  cause,  by  consent;  a  sain 
of  £500  was  ordered  to  be  paid  to  A.  B.,  the  father; 
and  C.  DM  the  curator,  of  a  minor,  to  be  invested,  fdr 
the  benefit  of  the  iqinor.  The  Court  refused  to  p*f 
said  money  to  A:  B.and  0.  D..  considering  that  it 
should  be.  lodged  in  the  Court  of.  Chancery.  Kelly  v. 
Dunbar,  1 1  Ir.  Jur.  x.  a.  410,  Pr. 


Where  minors,  above  seven  years  old,  were  in- 
mates of  a  convent,  and  the  superioress  refused  to  al- 
low them  to  sign  an  election  of  their  mother  as  cura- 
tor, the  Court  dispensed  with  it  and  ratified  the 
Registrar's  order  appointing  such  curator.  Doran  v. 
Kenny,  1 1  Ir.  Jnr.  n.  s.  410,  Pr. 

7.  Attachment  Jot non-payment  of  rent  to  renew*. 
An  attachment  will  not  be  granted  against  tenant! 
for  non-payment  of  rent  to  a  receiver,  where  only  a 
half  year's  rent  i*  in  arrear,  nor  any  order  made  for 
proceeding  by  civil  bill  proseas  or  otherwise.  McCar- 
thy v.  Mathews,  1 1  Ir.  Jur.  h.  a.  97,  R. 
♦      . 
PROCLAMATION. 
See  Criminax  Law,  5  (c.) 

PRODUCTION  OF  DOCUMENTS. 

SeeFtJiCmc*  (Law);  (Equitt.) 

♦ 

PROHIBITION. 

A  soldier  was  charged  before  a  Court  Martial  un- 
der a.  16  of  the  Mutiny  Act  with  having  come  to  the 
knowledge  of  an  intended  mutiny,  and  not  having 
communicated  it  to  his  commanding  officer.  The 
evidence  in  support  of  the  charge  amounted  to  evi- 
dence of  overt  acts  of  treason  or  treason-felony.  The 
prisoner  applied  for  a  prohibition,  but  the  Court  of 
Queen's  Bench  held  that  the  military  offence  did  not 
merge  in  the  treason,  and  that  the  prohibition  should 
not  be  granted.  The  Queen  v.  McCarthy,  11  Ir. 
Jnr.  n.  s.  843,  Q.  B. 

♦ 
PROMISSORY  NOTE. 

Defence  to  action  on. 

To  an  action  on  a  promissory  note  by  indorsee 
against  indorser,  defendant  pleaded  that  one  J.  W. 
D.  being  a  trader  within  the  bankrupt  laws,  was  in- 
debted to  plaintiff  in  £5,194  4s.  2.,  and  being  unable 
to  meet  his  engagements,  presented  a  petition  for 
arrangement,  that  his  proposal  was  assented  to  by 
three-fifths  of  his  creditors,  and  was  confirmed  and 
entered  of  record  by  the  Court  of  Bankruptcy,  which 
afterwards  gave  the  trader  his  statutory  certificate: 
that  by  virtue  of  the  certificate  J.  W.  D.  was  dis- 
charged from  the  debt  of  £6,194  4s.  2d.,;  that  after 
the  time  when  the  proposal  was  entered  of  record, 
and  before  the  granting  of  the  certificate  the  defen- 
dant at  the  request  and  for  the  accommodation  of 
said  J.  W.  D.  and  without  consideration,  indorsed 
the  promissory  note  to  the  plaintiff  as  a  security  for 
£260  part  of  said  debt  of  £5,194  4s.  2d. ;  and  plain- 
tiff always  held  said  note  without  any  consideration 
save  said  sum  of  £260  parcel  of  said  debt  of  £5,194 
4s.  2d.  from  which  said  J.  ty.  D.  had  been  discharged 
as  aforesaid.  On  demurrer  this  defence  was  held  bad. 
Cornwall  r.  Delany,  1 1  Ir,  Jur.  K.  s.  71,  Q.  B. 
"  ,♦ 
QUO  WARRANTO. 

1.  For  what  office  an  information  in  the  nature  of 
a  writ  o/quo  warranto  will  lie. 

2.  Practice  and  pleading  in  ejio  warranto  jwh 
ceedfag*. 
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1.  For  what  office  an  information  in  the  nature  of 
o  writ  o/qio  warranto  wiU  lie. 

The  office  of  clerk  of  petty  sessions  is  one  for  which 
the  Court  will  grant  a  writ  of  quo.  warranto^  calling 
upon  the  party  holding  the  office  to  show  by  what 
right  he  holds  it.  The  Queen  v.  Gilmor,  11  Ir.  Jar. 
k.  s.  73»  Q.  B. 

2»  Practice  ami  pleading  in  quo  wassantO'  pro- 
ceedings* 

Upon  an  information  hi  the  nature  of  quo  warranto 
to  try  the  right  to  an  office  not  corporate,  the  defen- 
dant obtained  a  rale  to  plead  several  pleas,  and  filed} 
two  pleas*  one  stating  that  the  office  was  not  one  for 
which  a  quo  warranto  woo**  lie,  the  other  setting; 
•at  his  title  to  the  office.  Upon*  motion;  the  Court 
discharged  the  rale,  and,  defendant  electing  to  abide 
by  hia  fitst  plea,  ordered*  the  second  to  be  struck  out.. 
The  Queen  t.  Qilmor,  l'l  k.  Jar.  n.  a.  841,  Q.  B. 


RAILWAY  COMPANY. 

1.  Action  against;  construction  of  bye-law. 

2.  Proceiings  on  taking  land  by. 

3.  Liability  to  costs  under  s.  80  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

1.  Action  against;  construction  of  bye-law. 

A.  was  a  third  class  passenger  by  the  tram  from 
Crossdoney  on  the  Cavan  line,  to  Dublin.  On.  the 
arrival  of  the  train  at  Mullingar  it  joined  a  train  which 
came  from  Ballinasloe,  which  was  proved  to  be  the  main 
train.  Plaintiff  refused  to  give  op  his  ticket  on  the 
arrival  from  the  train  in  Dublin,  whereupon  the  fare 
from  Ballinasloe  was  demanded  from  him  in  accord- 
ance with  the  bye-law — "  Every  passenger  not  pro- 
ducing his  ticket  will  be  required  to  pay  the  fare  from 
the  place  whence  the  train  originally  started.9*  On 
plaintiff's  refusal  to  pay  the  fare  or  give  his  ticket, 
he  wa3  brought  to  the  police,  office.  He  then,  brought 
an  action  for  false  imprisonment  against  the  company. 
The  material  issue  at  the  trial  was,  where  did  the 
train  start  from?  and  the  jury,  by  the  direction  of  the 
judge,  found  that  it  started  from  Ballinasloe.  Held, 
on  motion  for  a  new  trial  in  pursuance  of  leave  re- 
served on  the  grounds  of  misdirection  that  t^ie  con- 
ditional order  must  be  discharged,  and  that  the  judge 
was  right  in  so  directing  the  jury.  Barry  v.  The 
Midland  Railway  Company,  1 1  Ir.  Jar.  k.  s»  38, 
Exch. 

2.  Procedings  on  taking  land  by* 
Mandamus:  A.  was  owner  oP  hind  on  the  sea- 

abore,  adjoining  the  land  between  high  aqd  low-water 
mark.  A  railway  company  proposed  constructing 
their  line  between  A.'s  land  and  the  sea,  and  depo- 
sited plans,  including  a  perch  of  A.'*  land,  but  not 
naming  bim  as  owner;  and  they  subsequently  dis- 
claimed all  intention  to  take  any  portion  of  A.'s  land. 
The  arbitrator  refused  to  deal  with  A.'s  land,  or  to 
allot  any  compensation  for  consequential  damage  aris- 
ing from  the  works  of  the  company.  Held;  that 
though  no  part  of  A.'s  land  was  takeft  for  the  pur- 
poses of  the  company,  he  was  entitled  to  have  hjs 
claim  for  compensation  considered  by  the  arbitrator. 


The  Queen  v.  Rynd,  16  Ir.  C.  L,  R.  29,  Q.  B. ;  s.  C 
8  Ir.  Jar.  y.  s.  202. 

Semble,  that  A.  was  entitled  to  compensation  for 
the  interruption  of  bis.  right  of  access  to  the  sea.     lb. 

Semble,  per  Hayes,  J.,  that  with  regard  to  the  loss 
of  A.'s  light  and  prospect,  the  company  being  the 
grantees  of  the  Oqwo,  stood  in  a  different  position 
from  that  of  the  grantees  of  private  individuals,    lb. 

Order  made  absolute  for  a  mandamus  directing 
a  railway  company  to  give  a  certificate  of  the  amount 
awarded  as  compensation  for  lands  of  the  prosecutor 
required' by  the  company,  of  which  possession  had  not 
been  taken.  The  Queen  v.  The  Newryand  Qreenote 
Railway  Company,  11  ft-.  Jan.  *.  s>  78,  Q.  B. 

The  final  award  ascertaining  the  price  of  lands 
taken  by  a  railway  company  waa  made. in  July,  1859. 
The  qojnpany  did  not  go  into  possession,  and  their 
powers  to  take  lands  expired  in  July,  1863.  The 
Court  refused  on  a  summary  petition  presented  in 
1865,  under  the  Railways  Act  (Ireland),  1851,  to 
compel  the  company  to  lodge  the  purchase- money. 
Cork  and  Youghal  Railway,  e$  parte  Harnett,  16 
Ir.  Oh.  Rep.  268,  R. 

Semble — The  Court  would  not,  even  in  a  suit  for 
specific  performance,  compel  a.  company  who  have 
not  been  in.  possession  of  the  lands,  and  whose  com- 
pulsory powers  have  expired,  to  pay  the  purchase- 
money,  though  the  final  award  was  made  before  their 
powers  expired.  The  Court  in  such  a  case  will  leave 
the  seller  to  his  remedy  at  law.    lb. 

3,  Costs  under  s.  80  of  the  Lands  Clauses  Conso- 
lidation Art,  1845. 

Under  the  Lands  Clauses  Consolidation  Act,  1845, 
s.  80,  railway  companies  are  liable  to  the  costs  of  or- 
ders obtained  by  successive  tenants  for  life  for  pay- 
ment to  them  of  the  dividends  accruing  on  stock  pur- 
chased with  the  price  of  land  taken  by  the  company, 
and1  by  them  paid  into  Court,  but  not  to  any  costs 
incurred  consequent  on  the  order.  Ex  parte  Gordon, 
11  Ir.  Jur.  n.  s.  1,  R. 

— ♦ — 
RATES  AND  TAXES. 

Btompthn  from  future;    See  Deed,  1. 

RATING. 
A.,  the  owner  of  a  house  in  the  city  of  Dublin,  fur- 
nished it  and  advertised  it  to  be  let  or  sold.  He 
succeeded  In  letting  it  to  tenants  for  portions  of  the 
'  year,  but  daring  the  other  portions  the  premises  were 
uo*.  otherwise  occupied  than  by  his  furniture.  Held 
— (dissentients  Fitzgerald,  J.)  that  be  was  only  liable 
to  rates  on  said  house  and  premises  for  the  periods 
daring  whieh  same  was  actually  set  to  and  occupied 
by  hi*  under-tenant.  Staunton  v.  Powell,  11  In 
Jur.  n.  s.  355,  Q.  B. 

— *— 
RECEIVER. 
Purchase  by  receiver.     See  Vendor  and  Pus- 
chaser. 

Directions  on  appointment  of. 

Although  the  petitioner  does  not  dispute'  the  re  • 
spondent's.  right  to  One  moiety  of  the  rents  of  the 
property  the  subject  of  the  suit,  yet  the  Court  in  di- 
recting the  appointment  of  a  receiver  pending  the 
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suit,  will  not  direct  that  any  part  of  them  be  paid 
over  to  the  respondeat.  Sweetman  v.  Sweetman,  11 
It.  Jar.  n.  a.  143,  R. 


See  Estoppel,  2. 


RECITALS. 


REFORMIMG  INSTRUMENTS. 
See  Equitt,  2. 

»  ■ 
REGISTRY  OF  DEEDS. 

The  deciaien  of  the  Ooart  of  Exchequer  (10  Ir. 
Jar.  k.  a,  p.  317)  affirmed.  WrenfordsUy  v.  O'Con- 
nell,  1 1  Ir.  Jar.  r.  s.  325,  Exch.  Cb. 

RENEWABLE  LEASEHOLD. 

Whether  words  of  limitation  necessary  to  pass  ab- 
solute estate  in. 

By  a  marriage  settlement,  the  equitable  interest  in 
lands  held  under  a  lease  of  lives  renewable  for  ever 
was  conveyed  to  trustees,  upon  trust,  that  after  the 
death  of  A.  (the  settlor)  the  said  lands  should  be  di- 
vided into  equal  moietien,  and  that  the  trustees  should 
stand  seised  of  one  moiety  thereof  in  trust  for  B.  (a 
daughter  of  A.)  the  intended  wife,  for  life,  and  after 
the  death  of  B ,  in  case  there  should  be  issue  of  the 
marriage,  upon  trust  to  pay  and  apply  all  and  singular 
said  full  moiety,  or  one-half  of  said  estates  and  proper- 
ties, amongst  said  children,  share  and  share  alike,  the 
yearly  rents,  issues,  and  profits,  and  the  interest  and 
produce  thereof,  to  be  paid  to  and  amongst  them  un- 
til the  youngest  of  said  children  should  attain  the  age 
of  twenty-one  years,  aud  then  to  divide  all  and  singu- 
lar the  said  moiety,  or  one-half  of  said  estate  and 
property,  and  principal  sum  and  sums  of  money  equally 
between  and  amongst  them ;  and  in  case  B.  should  die 
without  issue  living  at  her  death,  then  to  apply  the 
said  moiety  to  the  use  of  the  intended  husband  for 
his  life,  and  after  his  death  to  the  nse  of  G.  (a  sister 
of  B.)  her  heirs  and  assigns;  and  if  she  died  without 
issue  living  at  her  death,  to  the  use  of  A.,  his  heirs, 
executors,  administrators  and  assigns.  Hda\  that  an 
only  child  of  B.,  by  this  marriage,  took  the  absolute 
interest  in  a  moiety  of  the  lease  of  lives  renewable  for 
ever.  Brenan  v.  Boyne,  16  Ir.  Gh.  Rep.  87,  Gh. 
App. ;  s.  c.  10  Ir.  Jur.  N.  s.  63. 

Held  (by  the  Lord  Chancellor),  that  in  a  deed, 
words  of  limitation  are  not  necessary  to  pass  the  en- 
tire interest  in  a  lease  of  lives  renewable  for  ever,  if 
other  words  are  used  or  declarations  made,  conveying 
the  whole  estate  of  the  lessee,  or  declaring  the  trusts 
of  the  whole  estate  vested  in  trustees.    lb. 

Gases  on  this  subject  reviewed.  Doctrines  of  law 
with  respect  to  estates  pur  autre  vie  and  occupancy 
considered  and  discussed.    lb. 

Words  of  limitation  are  not  necessary  to  pass  by 
deed  the  entire  estate  in  a  lease  of  lives  renewable  for 
ever.    Betty  v.  Elliott,  16  Ir.  Gh.  Rep.  1 10,  M.  0. 
♦ 
RENEWAL. 

By  indenture  made  in  1683,  the  owner  in  fee  of 
the  manor  of  H.  demised  to  A.  for  three  lives  renew- 
able for  ever,  a  mill,  together  with  certain  lands  ad- 
joining, and  also  the  right  of  quarrying  stones  in  all 


the  freestone  quarries  then  within  the  manor,  or 
which  should  thereafter  be  found  within  the  same,  la 
1744,  a  conveyance  in  fee  of  part  of  the  manor  was 
made  to  B.,  a  purchaser,  which  granted  the  right  of 
quarrying  on  the  lands  thereby  conveyed,  without  any 
reservation,  and  without  reference  to  the  indenture  of 
1 683.  The  indenture  rf  1 683  was  prior  to  the  Irish 
Registry  Act,  and  the  conveyance  of  1744  was  do* 
fectively  registered.  There  was  no  evidence  is  to 
whether  any  quarries  were  open  on  these  lands  at  the 
date  of  the  conveyance  of  1744,  but  it  appeared  that, 
for  fifty  or  sixty  years  previous  to  the  institution  of 
the  present  suit,  the  right  of  quarrying  in  this  portiot 
of  the  manor  had  been  exercised  without  interruption 
by  those  representing  she  interest  of  A.  Neither  A 
nor  his  reprosertatives  were  ever  in  privity  with  b\  but 
renewals  of  the  lease  of  1683  were  executed  from 
time  to  time  by  the  owners  in  fee  of  the  unsold  por- 
tion of  the  manor.  Held,  in  a  suit  for  a  renewal, 
that  as  there  had  been  an  uninterrupted  enjoyment  of 
the  right  of  quarrying  on  the  lands  conveyed  to  B.  u 
far  as  living  memory  extended,  which  would  be  justi- 
fied under  the  indenture  of  1083,  there  was  a  pre- 
sumption that  in  1744  there  was  such  an  user  of  this 
right  as  would  give  B.  notice  of  the  indenture  of 
1683.     Kyle  v.  0  Connor,  16  Ir.  Ch.  Rep.  46  Cb. 

ZfrWalso,  that  a  renewal  of  the  lease  of  1683 
should  only  comprise  such  of  the  quarries  on  the 
lands  conveyed  by  the  deed  of  1744  as  were  already 
open  and  worked.    lb. 

X.  who  held  the  lands  of  G.,  together  with  other 
denominations,  under  a  church  lease,  demised  the 
lands  of  G.  to  Y.  for  twenty -one  years,  with  a  ton* 
quoties  covenant  for  renewal.  X.  subseqnentlj  took 
a  renewal  of  his  lease,  in  which,  by  a  mistake  of  the 
conveyancer,  the  lands  of  G.  were  included,  contrary 
to  the  wishes  and  intentions  of  the  parties  to  the  re- 
newal, who  acted  from  that  time  as  if  the  lands  of  G. 
had  been  omitted.  Held,  that  Y.  could  not  maintain 
a  suit  against  X.  for  the  specific  performance  of  the 
covenant  for  renewal.  Ellis  v.  The  Lord  Primate,  16 
Ir.  Ch. Rep.  184,  Ch.  App.;  s.  c.  10  Ir.  Jur.H.s.  61. 

The  tenant  of  an  intermediate  interest  in  lands,  the 
property  of  a  see,  there  having  been  no  renewal  of 
his  lease,  or  payment  of  rent  to  his  immediate  land- 
lord for  more  than  twenty  years,  presented  a  petition 
to  the  Landed  Estates  Court,  for  a  sale  of  the  fee,  bat 
afterwards  served  a  notice  on  his  immediate  landlord, 
offering  to  take  out  a  perpetuity  grant  of  the  lands. 
The  latter  replied  by  a  notice,  stating  that  on  being 
paid  all  rent,  fines,  and  interest,  and  the  costs  of 
establishing  his  title  in  the  Landed  Estates  Court,  he 
would  execute  the  grant.  Held,  first,  that  hy  the 
proceedings  in  the  Landed  Estates  Court,  the  tenant, 
by  disclaiming  his  landlord's  notice,  had  forfeited  bis 
right  to  a  renewal  Courtenay  v.  Parker,  16  Ir.  Cb. 
Rep.  320,  R. 

Secondly,  that  his  forfeiture  had  been  waived  by 
the  landlord's  notice.    lb. 

A  tenant  coming  to  the  Court  for  a  fee- farm  grant 
must  pay  all  rent  due,  although  the  landlord  csbM 
not  at  law  recover  more  than  six  years,  by  reason  of 
the  Statute  of  Limitations.    lb. 

A  tenant  who  has  claimed  the  fee  against  his  land- 
lord cannot  after w aids  rely  on  the  presumption  that 
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tho  rent  accrued  more  than  twenty  years  before  an 
application  for  a  fee-farm  grant  was  made.    lb. 

A  tenant  applying  for  a  fee-farm  grant  or  renewal 
is  bound  to  pay  rent  and  fines  doe  before  the  title  to 
the  reversion  accrued  to  his  landlord,  who  is  a  trus- 
tee, as  to  them,  for  those  entitled.    lb. 
4 
RENT  (APPORTIONMENT  OF). 
See  Landlord  and  Tinant. 


REPRESENTATION. 

To  a  count  in  contract  in  pursuance  of  an  agree- 
ment, averring  readiness  and  willingness  on  the  part 
of  the  plaintiff  to  perform  the  contract,  the  defendant 
pleaded  that  the  plaintiff  was  not  always  ready  and 
willing  to  perform  the  contract  on  his  part.  The 
plaint  contained  other  counts  for  false  representation 
and  fraudulent  concealment  by  the  defendant,  of  the 
existence  of  the  said  agreement,  by  reason  whereof 
the  plaintiff  had  permitted  judgment  to  go  by  default 
in  an  action  of  ejectment  brongbt  to  recover  the 
possession  of  the  lands,  the  subject  of  the  agreement, 
of  which  the  plaintiff  was  tenant  from  year  to  year  to 
she  defendant.  Replication — That  the  defendant 
ought  not  to  be  permitted  to  plead  the  defence,  bo- 
cause  the  plaintiff  says,  that  his  not  being  ready  and 
willing  in  that  behalf  arose  from  and  was  occasioned 
by  the  circumstances  of  false  and  fraudulent  represen- 
tation and  concealment  on  the  defendant's  part,  and 
of  ignorance  of  the  said  agreement  and  his  rights 
thereunder  on  the  plaintiff's  part,  as  particularly  set 
forth  in  the  second,  third,  and  fourth  counts  of  the 
said  plaint  Held,  on  demurrer,  that  the  replication 
was  bad,  both  as  a  replication  by  way  of  estoppel  and 
as  a  departure.  Archbold  v.  The  Earl  of  Howth, 
16  Ir.  G.  L.  R.  395,  C.  P. 

Held  also,   that  the  averment  of  readiness  and 
willingness  in  the  first  count  was  a  traversable  aver- 
ment; and  therefore  that  the  plea  was  good.    lb. 
4 


&«  Estoppel. 


See  Judgment. 


REVERSION. 


REVIVOR. 


ROMAN  CATHOLICS. 
See  Chabitt. 


ROAD. 

A  certain  road  was  vested  in  the  Commissioners 
of  Inland  Navigation,  up  to  the  passing  of  the  11  and 
12  Geo.  III.  (Ir.),  c.  31.  That  Act  constituted  the 
isrand  Canal  Company,  and  transferred  the  property 
in  said  road  to  the  said  Co.;  said  road  never  was  the 
subject  of  a  grand  jury  presentment.  The  Grand 
Canal  Company  levied  tolls  from  the  public  using  the 
road.  Held,  by  O'Brien  and  Hayes,  J.J.  (dissentien- 
tsbus  Lefroy,  C.J.  and  Fitzgerald,  J.),  that,  since  the 
passing  of  the  Rathmines  Improvement  Act,  incor- 
porating the  Towns  Improvement  Act,  the  liability  to 
repair  this  road  lay  upon  the  Rathmines  Commissioners. 
The  Queen  v.  The  Rathmines  Commissioners,  16  Ir. 
«J.  L.  R.  532,  Q.  B.  s.  c.  9  lr.  Jur.  N.  s.  301. 

Held  also,,  by  O'Brien  and  flayes,  J.J.  {dubitante 


Lefroy,    C.JM   dissentients  Fitzgerald,  J.)   that  the 

proper  remedy  to  compel  repair  was  by  mandamus.  lb. 

4 

SCOTCH  LAW. 

Where  a  minor  haviog  made  a  Scotch  "  matrimonial 
contract "  on  her  marriage,  the  validity  of  which  was 
doubtful,  afterwards  became  a  widow  and  entered  into 
the  enjoyment  of  her  jointure  under  it,  the  Court 
preferred  holding  it  to  be  confirmed  as  there  was  no 
evidence  of  the  Scotch  law  on  that  subject.  Lock- 
hart's  Trust,  11  Ir.  Jur.  N.  s.  245,  R. 

The  Court  was  of  opinion  that  a  Scotch  deed  con- 
taining apt  words  may  operate  as  a  marriage,  so  that 
an  interest  limited  to  vest  on  marriage  may  pass  by 
the  marriage  according  to  the  Scotch  law,  although  it 
could  not  pass  unless  vested.  "Presently"  held  to 
mean  " immediately,"  or  "soon  after."    lb. 

Semble—Ths  opinion  of  a  Scotch  advocate  on  a 
question  of  Scotch  law  is  not  to  be  received  in  evidence 
unless  expressed  in  the  form  of  an  affidavit  aud  in 
general  terms,  not  pointed  at  the  circumstances  of  tho 
particular  case.     lb. 

4 
SEAMAN. 

Discharge  of  Seaman  in  actual  service  from  arrest. 
&s  Arrest. 

SECURITY  FOR  COSTS. 

See  Ejectment;  Landlord  and  Tenaht;  Practice 
(Law.) 

4 
SERVICE  (SUBSTITUTION  OF.) 

See  Practice  (Equity.)  .2 

4 
SETTLEMENT. 

By  executory  articles  for  valuable  consideration 
made  between  A.  and  his  wife  and  sons,  it  was  agreed 
that  after  the  death  of  A.  his  estates  should  be  limited 
to  and  settled  upon  B.  (his  eldest  son)  and  his  issue, 
with  remainder,  in  the  event  of  B.  dying  in  the  life- 
time of  A.  without  lawful  issue,  to  each  of  the  other 
sons  of  A.  in  succession,  according  to  their  seniority, 
with  an  ultimate  remainder  to  the  right  heirs  of  A. 
B.  survived  A.  and  had  issue.  Held,  in  a  suit  to 
carry  these  articles  into  execution,  that  B.  was  entitled 
to  an  estate  tail  in  possession,  with  remainder  to  him 
in  fee.    Dillon  v.  Blake,  16  Ir.  Ch.  Rep.  24,  Cb. 

A  sum  of  stock  was,  by  articles  of  agreement, 
vested  in  trustees  on  trust  for  several  parties,  in 
different  portions,  for  their  absolute  use  and  benefit; 
provided  that  no  payment  or  transfer  should  be  made 
4o  any  of  them  until  be  or  she  should  have  completed 
his  twenty-fifth  year,  unless  he  or  she  should  be  pre- 
viously settling  in  life,  with  the  sanction  and  appro* 
nation  of  the  trustees,  or  of  the  major  part  of  them ; 
and  in  case  any  of  them  should  marry,  or  act  other- 
wise in  opposition  to  the  wishes  of  the  trustees,  it 
should  be  optional  with  them  to  deprive  the  party  so 
marrying  or  actiog  of  all  benefit  or  advantage  under 
the  articles;  and  the  portion  to  which  such  person 
wonld  be  otherwise  entitled  should  go  to,  and  be 
equally  distributed  amongst  the  others ;  and  provided 
that  in  case  any  of  them  should  happen  to  die  before 
the  share  to  which  he  or  she  was  entitled  under  the 
articles  should  have  been  transferred  to  him  or  her, 


4C0 


Skipping,'] 


LAW  AND  EQUITY  INDEX. 


[Statute. 


the  share  of  the  person  so  dying  shoeid  be  distributed 
equally  amongst  the  survivors;  and  that  the  trustees 
should  apply  the  dividends  of  the  fond  for  the  main- 
tenance and  education  of  the  parties,  in  the  several 
proportions  to  which  they  should  be  respectively 
entitled  to  the  principal  Held,  that  the  original 
portions  were  vested,  though  not  transferable  until  the 
respective  parties  attained  twenty-five.  Bardon  v. 
Bardon,  16  Ir.  CL  Sep.  415,  R. 

Held  aba,  that  shares  accrued  under  the  survivor- 
ship clause  did  not  go  over  on  the  parties  entitled  to 
them  dying  nnder  the  age  of  twenty-five,  but  belonged 
to  their  next  of  tin*    Ik 


SHIPPING. 

Mandamus  to  have  ship  re- measured. 

A  vessel  duly  registered  at  D.,  in  Ireland,  pursuant 
to  the  Merchant  Shipping  Act,  1854,  was  in  1862 
altered  at  L«,  in  England,  at  which  port  a  surveyor, 
appointed  srader  the  said  Act,  re-measured  the  ship, 
and  certified  his  measurement  to  the  registrar  at  that 
port.  The  owners  objected  to  the  mode  of  measure- 
ment, and  now  sought  a  mandamus,  directed  to  the 
registrar  at  D.,  to  have  the  vessel  reHneasnted. 
Held,  that  the  Court  bad  no  jurisdiction,  inasmuch 
as  it  is  the  registrar  at  the  port  of  alteration,  not  that 
at  the  port  of  registry,  who  da  required  by  the  Act  to 
measure  the  alterations.  The  Queen  v.  Qardner,  16 
Ir.  G.  L.  R  349. 

Queere,  by  Fitzgerald,  J.— Whether  the  owners 
could  get  a  mandamus  to  'have  the  vessel  registered 
as  a  new  ene?    lb. 

SLANtiER. 

1.  Sufficiency  of  words  to  support  action  for. 

2.  Privileged  occasions. 

3.  Particulars  in  action  for  slander.  See  Prac- 
tice (Law),  9. 

1.  Sufficiency  of  words  to  support  actum  for. 

The  summons  and  plaint  was  for  libel,  alleging  thai 
defendant  published  a  report  of  a  meeting,  when 
plaintiff  was  fined  £1  for  using  iktnebrous  language 
to  defendant.  Hem^tisti&ntio*  en  the  Mound  of 
truth.  Deranrrer.*— that  language  of  pfamtiff  to  'de- 
fendant alleged  to  be  slanderous,  was  not  actionable. 
Held,  that  demnrrer  could  net  he  sustained,  for  that 
the  word  "slanderous"  -does  net  neoessariljr  mean 
actionable,  tat  is  to  be  taken  lu  its  popular  sense  as 
meaning  what  is  calculated  to  be  an  Insult  to  one,  and 
is  not  tfrao.  Livings  v.  M*Dowek\  14  ir.  Jon  ft.  a. 
15,  Ekou. 

In  an  action  for  slander  one  of  tin  oonnts  4a  the 
summons  and  plant  complained  that  the  plaintiff 
being  a  Jeweller,  '&&,  and  the  defendant  being  * 
jeweller,  Ac.,  the  defendant  spoke  of  the  ptairitiff  In 
relation  to  his  trade  and  business  the  words  following 
j—*4  These  (meaning  thereby  'certain  clocks,  watches* 
articles  of  jeweller^  aad  gotd  and  silver  plats  of  the 
defendant  Chen  -exhibited  by  him  for  sale  in  the  way 
of  his  saidlrade  and  business)  are  gennsnegood  goods* 
not  Wee  thorn  over  there  -(meaning  thereby  certain 
docks,  watches,  ankles  +f  jewellery,  and  grid  aad 


silver  plate  of  the  plaintiff  then  exhibited  by  htm  for 
sale  in  the  way  of  his  said  trade  and  business),  teej 
(meaning  thereby  the  said  clocks,  watches,  articles  of 
jewellery,  and  gold  aad  ailver  plate  of  the  plaintiff) 
are  only  composition,  and  no  good."  No  special 
damage  was  alleged.  Held,  upon  demurrer  by  the 
defendant,  that  these  words  were  actionable  per  m. 
Schriber  v.  Brunkcr,  11  Jr.  Jur.  ft.  a.  152,  C.  P. 

To  say  of  a  person  that  he  drew  a  river  at  sight, 
thereby  imputing  an  offence  against  the  Fishery  Acts, 
5  &  6  Vict.,  c.  106,  and  26  4  ft7  Vict,  c.  1 14,  is 
not  an  imputation  of  such  an  offence  as  is  sufficient  to 
make  the  words  actionable  per  se.  M'Cabe  v.  Foot, 
11  Ir.  Jur.  h.  s.  287,  <J.  B. 

la  order  to  make  words  not  actionable  per  #e» 
actionable  by  reason  of  being  spoken  of  the  plaintiff  is 
bis  character  of  holder  of  a  particular  office,  the  office 
must  be  one  of  profit,  the  leas  of  which  would  entail 
some  pecuniary  or  temporal  damage*  Currigan  v. 
Ryan,  11  In  J«r.  w.  a.  406,  Q.  B. 

2.  Privileged  occasions. 

Defendant  was  member  of  a  parochial  relief  com- 
mittee, the  object  of  which  was  to  collect  funds  from 
the  inhabitants  of  the  parish  of  P.  and  from  the 
public  generally  for  the  relief  of  the  distressed  inhabi- 
tants of  the  parish.  Plaintiff  was  secretary  aad 
treasurer  of  the  committee.  Defendant,  upon  infor- 
mation which  he  had  received,  spoke,  believing  them 
to  be-true,  in  the  presence  of  certain  of  the  parishioners, 
words  imputing  fraudulent  and  dishonest  conduct  to 
the  plaintiff  in  his  office  of  treasurer  and  secret^, 
for  the  purpose  of  preventing  further  subscriptions 
being  received  by  the  plaintiff.  Held,  that  the  occa- 
sion was  not  privileged,  and  that  an  action  of  slander 
having  been  brought  by  plaintiff  a  defence  setting  op 
these  circumstances  was  had.  Currigan  v.  /fyu»» 
1 1  Ir.  Jur.  N.  s.,  406,  Q.  B. 

See  Libel, 


SOLICITOR  AND  OLIENT. 

The  solicitor  for  the  plaintiffs  in  a  mortgage  suit 
was  a  co-plaintiff,  as  executor  of  the  mortgagee. 
Held,  that  he  was  only  entitled  to  costs  out  of  pocket. 
Macartney  v.  Dickey,  16  Ir.  Ch.  Rep.  40ft  B. 

See  Costs;  Evidence,  5 ;  Practice  (Law),  1, 14* 

SPECIFIC  PERFORMANCE. 
See  Bankruptcy  and  Insolvency,  14. 


STATUTE. 
1»  Action  for  penalties  under  si.  10  Car.  I.  (Ir.), 
*  2,  c  3. 
2.  Loan  Fund  Acts. 


1.  Action  for  penalties  under  st.  10  Car.  L  {It\ 
3>  o.  3. 

'C%  'Who  held  a  fartn  of  lands  under  D.  his  landtord* 
-being  in  *rrear  for  a  half  year1*  sent,  D.  with  tie 
'knowledge  that  a  judgment  had  been  obtained  agBiost 
0.  ty  a  creditor,  accepted  rVom  O.  a  enrrender  of  tbs 
farm.  JBWrf— That  IX  was  not  liable  to  psnaltiw 
under  10  Ohas>  I.  (Ir.),  aess.  2,  caj.  -3.  Lynch  r. 
&>ppi*g*r>  n  Ir.  Jar.  ft.  s.  303,  C.  P. 
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2.  Loan  Fund  Acts. 

By  a  mortgage  deed,  dated  the  17th  of  October, 
1863,  a  Railway  Company  eonveyed  to  the  Secretary 
of  the  Public  Works  Loan  Commissioners  the  line, 
"  and  also  all  the  works,  messuages,  and  tenements, 
lands  and  hereditaments,  property  abd  estate,  chattels 
and  effects,  of  or  belonging  to  the  said  company,  or 
which  they  are  in  any  wise  seised,  possessed  of,  or 
entitled  to,  Or  of  or  to  which  the  said  Company  may 
at  any  time  hereafter  daring  the  continnance  of  the 
security  intended  to  be  hereby  made,  be  seised,  pos- 
sessed or  entitled."  The  6  Vict.,  sess.  2,  a  9,  s,  15, 
under  which  the  loan  to  the  Company  was  made, 
enacts  that  all  mortgages  taken  by  the  Secretary  of 
the  Loan  Commissioners  shall  be  valid  in  law  to  pass 
all  the  estate  or  Interest  of  such  mortgagors,  and  for 
all  other  objects  intended  fo  be  effected  by  such  con- 
veyances, except  where  otherwise  expressly  provided 
by  such  mortgages.  Held,  that  the  mortgage  to  the 
Loan  Commissioners  did  not  include  or  affect  pro- 
perty acquired  by  the  Company  subsequent  to  its 
execution.  Willink  v.  Andreas,  16  Ir.  C.  L.  B. 
201%  Exch. 

— ♦ — 
STAY  OF  EXECUTION. 

See  Judgment. 

BURRENDflR. 

See  Estoppel,  1 ;  Landlord  and  Tenant. 
— ♦ — 
TAXES. 

Exemption  from  future.     See  Deed,  1. 
— ♦ — 
TENANT    FOR  LIFE  AND  REMAINDERMAN, 

A  testator  bequeathed  all  debts  which  should  be 
due  to  him,  and  all  chattels  which  should  be  in  his 
possession,  and  all  other  personal  property  to  which 
he  should  be  entitled  at  his  decease,  to  his  wife  and 
her  assigns  absolutely;  and  be  devised  all  his  real 
property  and  estates  to  her  for  life,  with  remainder 
over  in  fee;  and  appointed  his  wife  executrix,  who 
proved  the  will,  and  went  into  possession  of  the  real 
estate.  The  testator  was  lessee  for  years  of  a  house, 
which  he  had  underlet  at  a  rent  lower  than  that 
reserved  by  the  lease.  The  personal  estate  being 
insufficient  to  pay  the  rent,  Held,  that  the  wife  was 
bound  to  keep  down  the  rent  of  the  house  out  of  the 
rents  of  the  real  estate  in  exoneration  of  the  inheri- 
tance. FakUough  v.  Johnstone,  16  Ir.  Oh.  Rep. 
442,  R. 

Talbot  v.  The  Fart  of  Radnor,  (3  M.  <fr  K.  254) 
examined  and  considered.    lb. 


TOWNS  IMPROVEMENT  ACTS. 
See  Grand  Jury  Law. 


TRADE  MARK. 
By  indeittafe  of  1st  April,  1868,  entered  into  be- 
tTtcen  the  pnrtwers  of  a  partnership  concern,  under 
the  name  of  "  Dickson,  M 'Master,  &  Co."  and 
"Dtwbtr,  Dickson,  &  Co.*  for  the  manufacture  of 
linens,  Ac,  it  was  witnessed  that  the  lands,  mills,  and 
machinery,  which  before  that  time  were  the  exclusive 
property  of  M 'Master,  should  still  remain  trad  thence- 


forward Continue  to  be  his  sofo  property,  but  subject 
to  the  use  and  enjoyment  during  the  partnership  for 
all  partnership  purposes,  and  It  was  provided  that  at 
the  end  of  the  partnership   "  the  retiring  partners 

.<» shall  be  paid  the  value  of  their  respective 

shares  [the  deed  making  no  mention  of  the  good  will, 
name  of  the  firm,  or  trade  marks]  in  the  said  stock 
and  capital  of  the  said  partnership  by  the  promissory 
notes  of  said  nPMaster."  The  partnership  having 
been  dissolved  at  the  end  of  eight  years,  it  was  there- 
upon insisted  that  M'Master  should  pay  for  the  good 
win*  name,  and  trade-marks  at  a  valuation  to  the 
outgoing  partners.  Hdd\  upon  the  true  construction 
of  the  said  deed,  that  M'Master  was  entitled,  as  con- 
tfauing  partner,  to  the  good  will,  name,  and  trade- 
marks, upon  payment  therefor  to  the  outgoing  partners, 
as  provided  by  said  deed,  without  being  subject  to 
any  separate  Valuation'therefor.  Dickson  v.  M*  Master, 
11  Ir.  Jur.  N.  s.  202,  Ch. 

Held,  also,  that  the  petition  which  prayed  for  an 
injunction  to  restrain  said  M'Master  from  using  the 
name  and  trade-marks,  should  be  dismissed  with 
costs.    lb. 

TRANSIT  Iff  REM  JUMCATAM. 

Principle  oj.    See  Ejectment,  1. 

— t — 

TRESPASS. 

See  Custom;  Evidence,  6;  Power  of  Entry. 

— *— 

TROVER. 

The  defendant  for  the  sum  df  £35  agreed  to  sell 
to  the  plaintiff  a  quantity  of  peas  then  •fit  for  gathering, 
and  to  give  him  the  right  to  plant  cabbage  plants  in 
the  ground  between  the  drills  of  peas,  £20  to  be  paid 
at  once,  and  the  balance  before  the  removal  of  the 
cabbages,  which  were  to  be  taken  off  the  ground  and 
paid  for  before  a  particular  day.  The  plaintiff  paid 
the  £20,  planted  the  cabbages  and  removed  the  peas, 
and  before  the  day  agreed  on  tendered  to  the  defen- 
dant a  mm  less  than  the  balaooe,  which  the  hitter 
refused;  Subsequently  the  defendant  sold  the  cab* 
bages.  The  pkhrttff  baviog  brought  trover  for  the 
value  of  the 'Cabbages,  Htla\  that  the  action  was  not 
maintainable.  M'Cormkk  v.  Jfetffy*  1 1  Ir.  Jur.  n,  s. 
396,  C.  P. 

TRUSTEE  AND  CESTUI  QtTE  TRUST. 

1.  Breaches  of  trust 

2.  Costs  of  trustees.    See    Costs,  I.  2. 

1.  Breaches  of  trust 

A  marriage  settlement  recited  the  title  of  M.  the 
intended  husband,  to  various  properties,  and  then  re- 
cited an  agreement  to  settle  all  the  said  several  pro- 
perties upon  the  trusts  of  said  settlement.  The  ope- 
rative part,  however,  omitted  two  of  said  properties 
from  the  grant  to  the  trustees.  The  intended  hus- 
band was  a  solicitor,  and  he  it  was  who  had  prepared 
the  said  settlement.  C,  -CM^>f  the  said  trustees  and 
the  brother  of  the  lady,  was  a  ^practising  barrister, 
and  it  was  in  the  petition  alleged,  but  not  proved, 
that  he  had  acted  professionally  for  his  solicitor  in  the 
approval  of  the  draft  of  the  settlement.    Alter  the 
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marriage,  M.,  the  husband,  mortgaged  the  very  lands 
omitted  from  the  operative  part  of  the  settlement,  and 
they  were  lost.  It  was  not  proved  that  the  trustee 
C.  was  aware  of  the  omission  of  the  lands  from  the 
settlement  before  the  loss  occurred  after  M.'s  death. 
In  a  suit  against  C.  as  sarviving  trustee  by  the  eldest 
son  of  M.  to  make  him  liable  for  the  loss  resulting 
from  the  omission  of  the  lands  from  the  settlement. 
Held— That  C.  was  not  liable  for  the  loss.  Maena- 
mora  v.  Carey,  1 1  Ir.  Jnr.  n.  s.  293,  Ch. 

A  trustee  is  not  liable  for  the  non-registration  in 
the  registry  office  of  a  deed  conveying  lands  to  him, 
when  his  attention  has  not  been  called  to  the  fact  of 
the  non-registry  thereof,     lb. 

Where  moneys  clothed  with  trusts  were  lodged  by 
a  trustee  in  his  bankers'  hands,  and  where  such  bankers 
were  fully  aware  that  said  moneys  were  trust  moneys, 
and  where  trustee  afterwards  withdrew  said  moneys 
from  said  bankers9  hands  for  the  purpose  of  applying 
same  to  purposes  foreign  from  the  trusts,  and  in 
breach  thereof—  Held,  that  the  bankers,  by  paying 
out  same,  (they  having  knowledge  of  the  breach), 
became  participators  in  the  breach  of  the  trust,  and 
were  decreed  in  a  suit  against  them  by  the  cestui  que 
trusts  to  replace  the  funds  so  paid  away  by  them. 
Johnson  v.  Gray,  11  Ir.  Jur.  n.  s.  81,  Ch. 
— ♦ — 
VENDOR  AND  PURCHASER. 

In  1820  R.  I.  being  seised  in  fee  of  certain  lands 
demised  same  to  A.  O'B.  for  three  lives  and  thirty- 
one  year?.  In  1834  said  R.  I.  died,  having  devised 
his  reversion  iu  said  lands  to  said  A.  O'B.  for  life, 
with  remainder  to  his  fir*t  and  other  sons  in  tail  male. 
In  1854  a  receiver  was  appointed  over  the  said  lands, 
which  in  1858  were  let  by  the  Master  to  receiver's 
father  for  seven  years  pending  the  cause.  In  1859 
receiver's  father  died,  and  thereupon  receiver  entered 
into  possession  thereof,  with  the  said  Master's  ap- 
proval. In  1863  said  A.  O'B.  conveyed  to  said  re- 
ceiver his  (the  said  A.  O'B.'s)  interest  in  the  lease  of 
1820.  In  1865  A.  O'B.  died,  and  petitioner  was 
discharged  as  snch  receiver,  the  suit  having  abated. 
Thereupon  the  Master  of  the  Rolls  made  an  order  on 
said  receiver  to  doliver  op  said  lands  to  A.  O'B.'s 
eldest  son,  same  having  been  assigned  without  the 
leave  of  the  Court.  Held,  that  a  receiver  over  the 
estate  of  a  reversioner  is  not  incapacitated  from  pur- 
chasing the  interest  in  a  lease  of  the  same  lands  which 
the  reversioner  has  in  another  right.  King  v. 
O'Brien,  11  Ir.  Jnr.,  n.  s.  141;  Ch.  App. 

— ♦ — 


VISITATION. 


See  Abbbst,  1. 


See  Charter. 


VISITOR. 


VOLUNTARY  DEED. 
See  Deed,  & 

WARRANTY. 

The  plaintiff  purchased,  from  the  defendant,  a  seed 
merchant,  a  quantity  of  rape  seed.    The  defendant's 


salesman,  who  sold  the  seed  to  the  plaintiff,  knew  at 
the  time  of  the  sale  that  it  was  for  the  purpose  of  be- 
ing sown,  and  producing  a  crop.  The  only  express 
warranty  proved  was  contained  in  the  following  evi- 
dence of  the  defendant's  salesman,  as  to  what  passed 
between  him  and  the  plaintiff  at  the  time  of  the  sale: — 
"  The  plaintiff  asked  me  if  we  had  Dutch  rape-seed; 

I  said  we  we  had,  but  of  last  years' s  importation ; 
he  asked  me  if  it  was  good;  I  said  1  said  I  believed  it 
to  be  so."  The  seed  was  in  the  defendant's  store  at 
the  time;  but  the  plaintiff  did  not  examine  it.  In  an 
action  to  recover  damages  resulting  from  the  failure 
of  the  crop,  declaring  on  a  warranty  that,  at  the  time 
of  the  sale,  the  seed  was  reasonably  good  growing 
seed,  and  fit  and  proper  to  be  used  for  the  purpose  of 
sowing,  and  of  producing  a  reasonably  good  and  pro- 
ductive crop.  Held  (dissentients  Christian  J.)  that, 
whether  the  representations  made  by  the  defendant's 
salesman  amounted  to  an  express  warranty  or  not, 
they  did  not  exclude  an  implied  warranty  of  the  effect 
declared  on.  Sheffs  v.  Cannon,  16  Ir.  C.  L.  B.  589, 
C.  P.;  s.  c.  10  Ir.  Jar.  r.  s.  359. 

Held  also  {dissentients  Christian,  J.)  that  the  rule- 
that  "  where  a  buyer  orders  goods  to  be  supplied,  and 
trusts  to  the  judgment  of  the  seller  to  select  goods 
which  shall  be  applicable  to  the  purpose  for  which 
they  are  ordered,  there  is  an  implied  warranty  that 
they  shall  be  reasonably  fit  for  that  purpose,"  appliea 
a3  well  to  natural  products  as  to  manufactured  arti- 
cle?,   lb. 

Upon  the  trial  of  an  action  to  recover  damages  for 
the  breach  of  a  warranty  of  seed  sold  by  the  defen- 
dant to  the  plaintiff,  the  correspondence  between  the 
parties  put  in  evidence  negatived  the  existence  of  a 
warranty.  The  judge  refused  to  direct  the  jury  that 
there  was  an  implied  warranty,  and  left  to  them  the 
question  of  tho  existence  of  the  warranty.  Held9 
that  the  judge  was  right.  Shells  v.  Cannon  (10  lr» 
Jur.  N.  s.  274)  distinguished.     Smyth  v.  Gaibrakh, 

II  Ir.  Jur.  n.  s.  359,  0.  P. 

— e— 

WASTE. 

Lessor,  by  indenture  bearing  date  the  28th  day  of 
February,  1863,  demised  certain  premises,  "  together 
with  the  right  of  digging,  lowering,  levelling,  and 
removing"  any  portion  of  the  said  premises,  so  as  to* 
make  same  suitable  for  building  or  ornamental  pur- 
poses, to  hold  to  said  lessee  for  9999  years,  and  said 
indenture  contained  a  covenant  that  said  lessee  "would 
not  commit  any  wilful  or  voluntary  waste,  spoil,  or 
destruction  npon  said  premises."  Lessee  commenced 
to  build  upon  and  improve  the  surface  of  the  grounds, 
bnt  to  aid  him  in  doing  so  he  "  removed  "  sand  there- 
from, and  Bold  same  for  profit,  Master  Brooke,  to 
whom  the  case  was  referred,  reported  that  the  sand 
was  removed  bona  fide.  Held,  allowing  exceptions 
to  said  Master's  report,  that  although  the  lessee 
might  remove  the  sand  bona  fide,  yet  that  he  was  not 
empowered  to  sell  any  portion  thereof,  and  that  his 
doing  so  was  waste ;  and  that,  too,  though  the  mo- 
nies realized  by  the  sale  thereof  were  expended 
on  the  improvements  of  the  said  demised  premises. 
CleUand  v.  Ritchie,  11  Ir.  Jur.  n.  6.  6i,  Ch. 

See  CfiMETERT. 
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WAY. 

1.  Acquiring  right  of  way  by  prescription. 

2.  Way  of  necessity. 

1 .  Acquiring  right  of  way  by  prescription. 

The  enjojment  of  a  right  of  way  in  an  underground 
-passage  for  twenty  years,  so  a3  to  give  a  title,  must 
be  as  open  and  notorious  as  the  nature  of  the  case 
will  permit,  not  a  stealthy  enjoyment,  but  one  as  of 
right.  Donnelly  v.  Murray,  11  Ir.  Jur.  N.  s.  159, 
Exch. 

2.  Way  of  necessity. 

A.  brought  an  action  against  B.  for  disturbance 
-of  a  right  of  way.  B.  traversed  plaintiff's  right 
to  the  way.  Plaintiff  swore  at  the  trial  that  he  had 
had  no  other  way  by  which  to  bring  his  cars,  and  that 
it  was  a  way  of  necessity.  The  jury  found  for  plain- 
tiff. Held  (Fitzgerald,  B.  dissentients)*  on  motion 
for  a  new  trial  or  to  enter  a  verdict  for  defendant, 
that  it  was  more  satisfactory  to  direct  a  new  trial 
though  plaintiff  had  proved  9k  prima  facie  case.  Rey- 
nolds v.  KinseUa,  1 1  Ir.  Jur.  it.  s.  308,  Exch. 

♦ 

WILFUL  DEFAULT. 
If  the  decree  in  the  original  suit  merely  direct  a 
common  account  against  an  agent,  a  decree  charging 
him  with  what  he  might  without  wilful  default  have 
received,  cannot  be  made  in  a  supplemental  suit. 
Connor  v.  Beeves,  16  Ir.  Cb.  Rep.  398,  R. 

— ♦ — 

WILL. 

1.  Revocation  by  codicil. 

2.  Cases  of  election. 

3.  Construction  generally. 

1.  Revocation  by  codicil. 

A  testator,  after  describing  his  property,  and  mak- 
ing certain  devises  and  bequests,  bequeathed  the  re- 
sidue of  said  several  sums  of  money  and  securities, 
after  payment  of  said  several  legacies  and  bequests, 
and  the  residue  of  all  chattel  and  other  property,  of 
what  nature  or  kind  soever  he  might  die  possessed  of, 
and  which  was  not  thereby,  or  should  not  be  by  any 
codicil  thereto,  specifically  bequeathed,  subject  to  his 
debts  and  to  any  deficiency  which  might  possiby  oc- 
cur in  the  funds  appropriated  to  the  payment  of  his 
legacies,  to  trustees,  upon  trust  to  invest  the  same, 
and  pay  the  interest  to  his  wife  for  life,  and  after  her 
death  to  distribute  it  among  certain  persons.  By  a 
codicil  of  the  same  date  as  the  will,  after  stating  that 
certain  stock  was  not  correctly  described  in  his  will, 
he  left  it  to  his  wife,  and  appointed  her  sole  residuary 
legatee,  and  confirmed  his  will  in  other  respects. 
Held,  that  the  codicil  did  not  revoke  the  residuary 
clause  in  the  will  Cooke  v.  Franklin,  16  Ir.  Co. 
Rep.  469,  R. 

2.  Cases  of  election. 

By  indenture  bearing  date  12th  May,  1791,  made 
previous  to,  and  in  contemplation  of  the  then  intended 
marriage  of  T.  D.,  the  fee  of  the  lands  of  6.  was  con- 
veyed to  trustees,  in  trust  for  said  T.  D.,  for  life, 


with  remainder  to  the  children,  in  fee,  of  the  said 
marriage,  in  such  shares  as  T.  D.  should  limit  or  ap- 
point, and  in  default  of  appointment  share  and  share 
alike.  There  were  five  children  of  the  marriage.  T. 
D.  by  will  dated  1827,  having  recited  his  power  of 
appointment  amongst  his  children,  did  thereby  devise 
said  lands  of  G.  to  trustees  in  trust,  for  his  se- 
cond son  for  life,  with  remainder  to  .his  grandson  in 
tail  male;  and  in  default  of  such  issue  to  his  third  son 
for  life,  with  remainder  to  his  son,  in  tail  male,  and 
so  on  to  the  fourth  and  fifth  sons,  he  having 
otherwise  provided  for  his  eldest  son.  &c.  T.  D 
then  devised  several  other  estates  to  and  amongst  his* 
said  sons;  and  he  also  bequeathed  a  sum  of  £10,000 
amongst  them ;  but  he  directed  each  of  his  said  sons 
to  execute  to  the  trustees  of  his  marriage  settlement 
of  179 1»  a  release  of  every  claim  and  demand  he  or 
they  might  have  under  the  provisions  of  his  said  mar- 
riage settlement;  "and  if  they  refused  so  to  do,  to 
such  of  them  as  shall  neglect  or  refuse  so  to  do,"  he 
revoked  the  bequests  made  in  favour  of  such  son. 
All  the  said  younger  sons  elected  to  take  life  estates 
in  G.  under  the  will,  and  to  forego  their  right  to  the 
fee  nnder  the  said  settlement ;  one  of  the  sons  after 
making  his  election,  after  the  death  of  T.  D.,  had  a 
judgment  recovered  against  him.  The  con  usee  of 
this  judgment  presents  a  petition  for  the  sale  of  the 
estate  of  said  son,  in  the  said  lands  of  G.  which  es- 
tates Judge  Hargreave  held  were,  by  the  application 
of  the  cy  pres  doctrine,  estates  taiL  Held — revers- 
ing the  order  of  Judge  Hargreave — that  the  cy  pres 
doctrine  did  not  apply,  and  that  the  estates  which  the 
younger  sons  had  in  the  lands  of  G.,  were  merely  es- 
tates for  life,  and  not  estates  tail,  they  having  elected 
so  to  take  under  the  terms  of  said  will.  Dennehy's 
estate*  11  Ir.  Jur.  n.  s.  21,  Ch.  App. 

W.  S.  in  1804  conveyed  certain  premises  in  two 
several  streets  in  the  city  of  Dublin  of  which  he  was 
seised,  to  the  Commissioners  of  Wide  Streets,  for  a 
sum  of  £10,579,  they  paying  said  W.  S.  interest  at 
£5  per  cent,  equal  to  £528  per  annnm ;  and  it  was 
covenanted  by  them,  that  they,  when  the  said  pre- 
mises should  be  of  the  value  of  £528  a  year,  wonld 
convey  so  much  thereof  back  to  said  W.  S.  his  heirs, 
&c  After  said  conveyance  of  1804,  via.,  in  1818, 
W.  S.  made  his  will,  whereby  he  devised  "  all  the 
rest,  residue,  and  remainder  of  my  property,  real, 
freehold,  and  personal,"  [the  personal  amounted  to 
£100,000]  "which  I  shall  die  possessed  of  or  enti- 
tled to,  I  give  and  bequeath  the  same  unto  my  two 
sons,  W.  and  J.  their  heirs,  &c.  in  equal  shares  and 
proportions."  In  1823,  the  said  commissioners  con- 
veyed, in  pursuance  of  said  covenant,  certain  premises 
amounting  to  £528  per  annum  to  said  W.  S.  his 
heirs,  &c.  W.  S.  died  in  1826,  leaving  two  sons 
him  surviving,  namely,  W.  the  elder,  and  J.  the 
younger.  Held,  that  this  will  being  made  before  the 
Wills  Act  of  1837,  the  real  estates  in  said  premises 
conveyed  by  said  deed  of  1 82b  were  not  operated 
upon  by  said  will,  and  that  therefore  said  W.  S.  died 
intestate  as  to  same,  and  that  the  heir-at-law  was 
bound  to  elect  whether  he  would  take  under  the  said 
will  or  against  same.  Sweetman  v.  Sweetman,  1 1 
Ir.  Jur.  if.  8.  313,  Ch. 

R.  M.,  seised  in  fee  of  certain  estates,  on  his  inter- 
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marriage  with  bis  wife  R*  executed  a  marriage,  set- 
tlement dated  23rd  of  August,  1837,  whereby  a  sum 
of  £5,254  was  assigned  to  trustees  upou  trust  for  the 
children  of  the  marriage  in  such  manner  a«  said  R. 
M.  and  R.  should  during  their  joint  lives  appoint, 
and  in  default  of  such  appointment  then  as  the  sur- 
vivor of  them  should  appoint,  and  in  default  of  such 
appointment  in  trust  for  the  children  in  equal  shares, 
and  if  there  should  be  no  children,  then  in  trust  for 
R.  M.,  his  executors,  4c.  R.  M,  by  hi*  will  just 
previous  to  his  death  in  1854,  devised  his  said  fee- 
simple  estates,  after  providing  for  hist  wife's  jointure, 
to  his  eldest  son  and  bis  heirs,  &c.,  he  acting  in  ex- 
cess of  his  power,  bequeathed  the  said  sum  to  bis 
second  son  and  his  executors,  <fcc.  Said  R..  M.  and 
R.  never  executed  the  said  power  of  joint  appoint- 
ment over  said  sum*  R,  having  survived  R,  Mm 
died  in  1861>  having  previously  by  deed  appointed 
£  1,000,  portion  of  said  sum,  to  her  said  eldest  son. 
Said  younger  son  now  contended  that  his  elder  bro- 
ther was  bound  when  accepting  the  estates  devised  tp 
him  by  bis  father's  will,  to  elect  between  the  estates 
so.  devised  to  him,,  and  the  appointment  of  the 
£1,000,  and  to  give  effect  to  the  bequest  made  by 
said  will  to  his  younger  brother.  Held  (jaffijpaing 
the  order  of  Master  Brooke)  that  this  was  not  a.  case 
for  election,  and  that  it  was  competent  for  the  elder 
brother  to  take  [the  estate  devised  to  him  by  his  fa- 
ther's will,  and  also  the  £1,000  appoiuted  to  him  by 
his  mother.  Meredith  v.  MeredUli,  1 L  Ir.  Jqr.  n.  si, 
321,  Ch. 

Two  judgments  and  a  policy  of  insurance  amount- 
ing together  to  £3,084  12s.  4d«  were  assigned  to 
trustees,  in  trust  for  tbe  wife  of  A .  A  received  the 
amount  of  the  policy,  £1,384  12s.  4d*  By  his  will 
he  confirmed  tbe  settlement,  and  bequeathed  certain 
funds  and  sums  of  money  which  ho  specified,  upon 
trust,  to.  pay  to  his  wife  the  principal  sum  of  £3,084 
l£s.  4d.,  to  which  she  was  entitled  under  the  provi- 
sions of  the  marriage  settlement,  "same  being  the 
amount. secured  by  certain  judgments  in  said  settle- 
ment mentioned,  viz.,  a  judgment  against  W.  H.  G., 
for  the  principal  sum  of  £1,200,  and  two  other  judg- 
ments against  the  said  W.  EL  G.  and,  W.  S ,  for  the 
principal  sum  of  £500;  and  the  amount  of  %  policy 
of  insurance  for  the  sum.  of  £1,500  late  Irish  cuo- 
wncy  (equivalent,  to  the.  sum  of  £1,334  12s*  4d,  of 
the  presept.  currency),  said  sums  making  together  tbe 
snm  of  £3,084  12s.  4d»,  which  has  been  received  by 
me,"  Btdd%  that  the  wife  was,  not  entitled  both  to 
tbe  legacy  and  tbe  sums  secured,  by  the  jjuidgment*  and 
policy  of  insurance,  but  was  boned  to  elect.  Cooke 
v.  Franklin.  16  Jr.  Cb,  R.  469,  R, 

3.  Construction,  generafy., 

Direction  in  a,  will,  that  the  testator's  wife  and 
brother  should  be  biq  residuary  legatees,  and  .qajoy  all 
the  beueftts.  arming  from-  that,  apppiaf nj$n£.  Held, 
to  create  a,  joint,  tenancy  in  the  residue.  M'DonmU 
v.  Jetb,  U5f  Ir,  Cb..  Rep.  35%  R, 

R.  C>,  by  his  will  made  6th  February,  184#,  wil^d 
that  his  wife  should  have  during  her  life  £1,000  a 
year,  and  that  his  brother  Andrew  should  have  £500 
a  year  during^his  life:  and  the  testator  then expressed 
*  hope- that  &qy  would,  "  continue  to  live  together  in 


kindness  and  love  as  heretofore,  which  cannot,  in  con- 
sequence of  my  brother's  health,  be  long......  After  the 

death  of  my  wife  and  brother,  my  executors  will  dis- 
pose of  all  my  property  in  the  most  advantageous 
manner."  By  codicil  to  the  above  will,  thet  estator 
desired  "  my  wife  and  brother  shaM  be  my  residuary 
legatees,  and  enjoy  aU  the  benefits  arising  from  this 
appointment."  Held,  that  under  the  terms  of  said 
will  and  codicil  the  testator's  widow  and  brother  took 
tbe  residuary  gift  bequeathed  to  them  as  joint  tenants, 
and  not  as  tenants  hi  common.  M'DqvmU  v.  Jebb, 
11  Ir.  Jur.  N.  s.  Ch.  App. 

In  1825  testator  left  "all  his  property"  to  his 

executor,  and  he  did  thereby  nominate as 

his  executor,  «  for  the  purpose  of  paying  the  following 
bequests,  first  paying  debts  and  funeral  expenses.** 
He  then  bequeathed  tte  hill  of  Knocknarea  for  ever  to 
hi*  illegitimate  son  Thomas,  giving  him  foil  -power  to 
will  and  dispose  of  same  if  he  have  a  family,  "  bnt  if 
he  shall  die  without  issue,"  then  to  go  to  the  use  of 
his  (illegitimate)  daughter,  Jane,  without  further 
words  of  limitation.  At  the  close  of  his  will  testator 
appointed  W.  his  executor.  Held,  that  the  executor 
took  tbe  foe  in  the  lands  of  Knocknarea,  and  that 
Thomas  took  an  estate  tan*,  the  limitation  over  being 
not  an  executory  devise,  but  a.  remainder,  and  that 
this  limitation  to  the  executors  conferred  the  fee  upon 
Jane  on  indefinite  failure  of  Thomas,  Jane  taking  the 
entire  estate  remaining,  in  the  executor.  Ormsoyv. 
Anderson,  1 1  fr.  Jur.  n,s.,  66,  Ch. 

Held  also,  that  W„  who  was  appointed  executor  at 
the  close  of  the  will  was  the  executor  and  trustee 
whose  name  the  testator  had  intended  to  fill  in  the 
said  blank  with.     lb. 

Testator  being  seised  of  considerable  estates  in*  se- 
veral counties  in  Irelaud,  by  his  will  made  in  1830, 
gave  and  devised  to  trustees  "  all  and.  singular,  my 
capital  and  other  messuages,  lands,  tenements,  rents, 

and  hereditaments situate  in  the  counties  of  Mayo, 

Cork,  Lowtb»  Westmeath,  Sligo,"  (this  last  county 
testator  drew  a  pen  across,  and  initialed,  yet  leaving 
the  word  quite  legible)  "Kerry  and  elsewhere  in 
Ireland;  nevertheless,  subject  to  the  several  charge* 
thereon,"  upon  trust  for  his  widow,  for  her  life,  and 
to  convey  to  his  second  son  in  fee  on  her  decease. 
"  In  witness  whereof,  I  have  set  my  band  and  seal, 
this  2nd  of  August,  1820,  the  word  Sligo  being 
struck  out  before  the  execution,  and  initialed  by  me." 
It  was  contended  by  tbe  petitioner,  that  the  trustees 
were  under  the  phrase  "  elsewhere  in  Ireland,"  seised 
of  tbe  lega)  estates  of  the  testator  in  er^ry  county  in 
Ireland,  including  Sligo ;  and  that  an  adverse  possession 
by  a  third  party,  of  these  lands,  of  over  twenty  years, 
running,  during  tbe  lifetime  of  the  said  widow,  the 
equitable  tenant  for  life,  who  died  in  1864,  was  not 
a  bar  to  the  equitable  tenant  in  fee  in  remainder,  ex- 
pectant on  the  death  of  said  equitable  tenant  for  life, 
tbe  legal  estate  being  in  the  trustees.  Held,  that  the 
testator  had  excepted  out  of  his  devise,  his  estate  in 
the  county  of  Sligo,  and  that  the  expression  elsewhere 
in  Ireland,  must  mean  elsewhere  in  Ireland,  except  u» 
8Ugo,  and  that  therefore  there  was  no  devise  of  tbe 
Sligo  estate  to  trustees.  Cooper  v.  Warre*  11  Ir. 
Jnr.  n.  s.  25,  Cb. 

The  Lord  Chancellor  (while  not  deciding  the  point) 
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felt  strongly  convinced  that  the  adverse  possession  of 
those  estates  by  a  third  party,  for  over  200  years, 
would  bar  all  rights  of  the  trustees,  and  of  the  equitable 
tenants  in  fee  in  remainder.    lb. 

A  testator  being  seised  of  lands  nnder  leases  for 
lives  renewable  for  ever,  in  1824,  devised  all  his 
freehold  leases  and  interest  whatsoever,  to  trustees, 
and  the  heirs  of  the  survivor  of  them,  in  trust,  after 
payment  of  the  head  rents,  to  apply  the  clear  yearly 
rents  to  and  amongst  his  three  daughters  during  their 
respective  lives,  in  equal  shares  and  proportions,  for 
their  sole  and  separate  use;  and  in  case  any  or  either 
of  his  said  daughters  should  happen  to  die  leaving 
lawful  issue,  then  in  trust  as  to  the  share  and  propor- 
tion of  such  daughter  so  dying,  to  and  for  the  use  of 
such  issue,  as  she  should  by  deed  or  will  appoint,  and 
in  default  of  such  appointment  to  the  use  of  such 
issue,  equally,  share  and  share  alike;  and  if  any  of  his 
daughters  died  without  issue,  he  directed  that  her 
share  of  the  rents  should  go  to  and  be  paid  to  the 
survivors  or  survivor  of  them,  for  the  increase  of  her 
and  their  respective  shares,  to  their  separate  use,  and 
to  go  to  their  lawful  issue,  subject  to  the  like  power 
of  appointment  among  such  issue;  and  in  case  of  the 
death  of  all  his  daughters  without  leaving  lawful 
issue,  then  in  trust  to  pay  the  rents  to  his  nephew 
daring  his  life,  and  after  the  death  of  his  nephew,  in 
case  he  should  happen  to  die  leaving  lawful  issue,  in 
trust  as  to  one-half  of  his  freehold  and  leasehold  in- 
terests, for  the  use  of  such  issue  as  he  should  appoint; 
and  in  default  of  appointment  equally;  and  as  to  the 
remaining  half  of  his  freehold  and  leasehold  interests, 
to  the  use  of  the  children  of  his  sister  in  equal  shares, 
and  to  their  lawful  issue;  and  in  case  his  nephew 
should  happen  to  die  without  issue,  then  as  to  the 
whole  of  his  freehold  and  leasehold  interests  to  the 
use  of  the  said  children  of  his  sister,  in  equal  shares, 
and  to  their  lawful  issue;  and  in  case  they  should  be 
then  dead,  then  as  to  the  whole,  in  trust  for  the  issue 
of  his  nephew ;  and  in  case  of  the  deaths  of  his  nephew 
and  the  children  of  his  sister  without  issue,  in  trust 
to  assign  over  the  said  freehold  and  leasehold  interests 
to  his  own  right  heirs;  and  a  power  was  given  to  the 
trustees  to  lease  from  time  to  time  as  they  should 
remain  seised  and  possessed  by  virtue  of  the  trusts  in 
the  will  contained,  with  the  consent  of  the  person  or 
persons  then  entitled.  Held,  first,  that  the  legal 
estate  was  devised  to  the  trustees  during  the  existence 
of  the  entire  series  of  limitations. 

Secondly — That  the  daughters  of  the  testator  took 
equitable  estate  in  quasi  tail  in  their  respective 
shares.    Sherurinr.  Kenny,  16  Ir.  Ch.  Rep.  138,  R. 

A ,  owner  in  fee  of  several  denominations  of  land, 
devised  different  portions  of  the  same  to  several  of 
his  sons  respectively;  such  portions  being  devised  to 
each  individual  devisee  "  and  his  heirs  for  ever."  One 
of  the  devises  was  in  these  words:/*  I  leave  my  third 
son,  M.  T.,  the  lands  of  6.  for  ever;  but  in  case  he 
should  die  unmarried,  or  without  lawful  issue,  in. that 
case  he  may  will  one-half  of  it  as  he  pleases,  and  the 
other  half  to  go,  share  and  Share  alike,  between  my 
surviving  sons  and  their  families/'  The  concluding 
paragraph  of  the  will  ran  thus: — "All  the  bequests 
given  to  my  son  ILT.,  my  son  J.  P.,  and  my  other 
three  sons,  M.  T.,  C.  T.,  and  H.  T.,  of  my  property, 


no  part  of  it  shall  or  will  be  liable  to  pay  any  debts 
they  may  contract,  nor  sell  or  mortgage  same,  but 
always  go  in  the  male  line  free  of  any  debt  of  theirs." 
Held,  that  M.  T.  todk  an  estate  tail  under  A.'s  will. 
In  re  Thompson's  Estate,  16  Ir.  Ch.  Rep.  228,  Oh. 
App.  s.  a,  10  Ir.  Jur.  n.  s.  47. 

Testator  by  codicil  dated  1821  to  his  will  dated 
1812,  devised  certain  lands  of  which  he  was  seised  in 
fee  to  A.  C:  (a  woman  by  whom  he  had  the  hereafter 
mentioned  Hy^  illegitimate  children)  "  And  to  her  five 
children,  A.,  S.,  Al.,  J.  and  M.,  share  and  share  alike 
during  their  lives,  or  the  life  6f  the  survivor  or  longest 
lives  of  them  the  said  A.  Sn  AL,  J.  and  M. ;  and  if  it 
happen  that  any  of  the  said  persons  should  die  un- 
married  and  without  any  lawful  issue,  it  is  my  will 
that  the  portion  of  such  person  should  go  to  and 
amongst  the  survivor  of  them.  And  it  is  my  will 
that  the  said  A.  D.  and  her  said  children  should  have, 
hold,  and  enjoy  the  said  lands  and  premises  as  before 
mentioned  for  the  natural  life  or  lives  of  them,,  or  the 
survivor  or  longest  liver  of  them."  Held,  affirming 
the  order  of  Judge  Dobbs,  that  the  said  A.  D.  and 
her  said  five  children  took  merely  a  life  estate  with 
cross  remainders  among  them,  and  not  an  estate  tail. 
NesbitPs  Estate,  11  Ir.  Jur.  n.  s.  349,  Oh.  App. 

A  testator  bequeathed  all  his  property  to  his  four 
daughters,  share  and  share  alike,  the  share  of  each  to 
be  given  to  each  on  their  days  of  marriage,  with  con- 
sent; and  if  his  said  daughters  should  happen  to  die 
unmarried,  then  the  share  of  said  child  to  go,  share 
and  share  alike,  among  his  said  surviving  daughters 
or  daughter  so  surviving.  Held,  that  "surviving 
daughters"  meant  other  daughters;  and  therefore  that 
the  children  of  a  deceased  daughter  were  entitled  to  a 
share  of  the  legacy  of  a  daughter  who  died  unmarried. 
In  re  Connellan's  Trusts,  16  Ir.  Oh.  Rep.  524. 

A  testatrix  bequeathed  the  residue  of  her  money, 
after  payment  of  one  legacy,  to  her  sisters  J.  and  E. 
so  long  as  they  continued  unmarried,  "  but  when  they 
married  or  died  unmarried  to  each  of  their  five  sisters 
or  their  families,  £200  each."  Two  of  the  sisters 
died  without  issue  before  the  period  of  distribution, 
and  the  death  of  a  third  (who  had  not  been  married) 
constituted  that  period.  The  other  two  died  before 
the  period  of  distribution,  but  left  issue  Who  survived 
it.  One  sister  was  married  and  had  issue  at  the  death 
of  the  testatrix,  and  as  it  seems  at  the  date  of  the 
will.  Held,  that  the  bequests  over  vested  in  each  of 
the  sisters  severally  at  the  death  of  the  testatrix,  sub- 
ject to  be  divested  as  to  the  legacy  of  each  sister 
respectively  by  her  death  before  the  period  of  distri- 
bution leaving  issue  in  favor  of  such  of  those  issue  as 
should  be  alive  at  that  period,  and  that  the  legacies 
to  those  who  died  without  issue  before  or  at  that 
period  did  not  divest  in  the  events  which  happened. 
Mulloy  v.  Armstrong,  II  Ir.  Jur.  K.  a.  185,  K. 

A  testator  bequeathed  a  sum  of  money  to  his  two 
daughters,  share  and  share  alike,  to  be  paid  to  them 
by  his  executors  in  twelve  months  after  their  respec; 
tive  marriages  with  the  consent  of  his  executors;  and 
he  directed  that  his  daughters  should  be  paid  a  yearly 
sum,  less  than  the  interest  of  their  shares,  until  their 
respective  marriages  as  aforesaid;  and  that  from  their 
respective  marriages  each  of  them  should  be  paid  the 
full  legal  interest;  the  remainder  of  the  interest  on 
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their  fortunes  to  go  to  his  son  until  their  respective 
marriages;  and  in  case  his  daughters,  or  either  of 
them,  should  die  before  the  age  of  twenty-one  years, 
or  day  of  marriage,  her  share  of  the  sum  bequeathed 
to  her  should  go  to  his  son;  and  in  case  both  should 
die,  the  entire  of  said  sum  to  go  to  his  son.  Smile, 
the  legacies  to  the  daughters  did  not  Test  until 
marriage.  In  re  CaniiUons,  minors,  16  In  Ch.  Eep. 
301,  R. 

Held,  that  "  or  "  should  be  read  "  and,"  and  there- 
fore that  the  legacies  did  not  go  over  to  the  son  on 
the  death  of  the  daughters  unmarried,  but  were  un- 
disposed of  by  the  will,  and  divisible  among  the 
testator's  next  of  kin.    lb. 

A  testator  by  a  codicil,  after  reciting  that  she  had 
in  the  Bank  of  Ireland  money  not  theretofore  disposed 
of,  bequeathed  the  said  sum  to  trustees  upon  trust  to 
pay  certain  legacies*  She  had  no  money  in  the  Bank 
of  Ireland,  but  she  had  Government  stock  sufficient 
to  pay  the  legacies.  Held,  first ;  that  the  legacies 
were  payable  out  of  the  general  assets. 

Secondly,  that  they  were  payable  in  equal  priority 
with  other  legacies  bequeathed  by  the  will  and  prior 
codicils.    Reilly  v.  Stoney,  16  Ir.  Gh.  Bep.  295,  R. 

Testator  by  his  will  made  shortly  previous  to  his 
death,  in  1838,  gave  and  devised  his  messuages, 
farms,  tenements,  Ac.  situate  in  the  county  of  Cork, 
to  trustees,  for  500  years,  upon  trust  amongst  others 
"  to  levy  and  raise  a  sum  of  £1 1,000  for  the  por- 
tions of  any  younger  children  I  may  have  by  my  wife 

to  be  paid  to  such  younger  children,  in  equal 

shares,  and  to  become  payable  when  and  as  soon  as 
each  aud  every  of  my  younger  sons  shall  severally 
and  respectively  attain  his  age  of  21  years,  and  unto 
each  and  every  of  my  daughters  when  and  as  soon  as 
each  and  every  of  such  daughters  shall  severally  and 
respectively  attaiu.  the  said  age  of  2 1  years  or  mar- 
riage  said  portions  hereby  given  to  my  younger 

children  shall  not  be  considered  or  vested  in  any  such 
younger  child,  if  a  son,  until  he  shall  attain  21,  or, 
if  a  daughter,  until  she  shall  attain  said  age  or  marry 

although    such  portions  shall  bear  interest." 

Testator  having  then  added  a  maintenance  and  ad- 
Tancement  clause  thus  proceeded,  "  If  any  of  my  aaid 
younger  sons  shall  become  an  eldest  son,  and  take  a 
life  estate  in  the  lands  and  premises  hereby  devised, 
before  he  shall  be  entitled  to  take  his  proportion  of 
said  £11,000,  then  such  younger  son  taking  a  life 
estate  in  said  lands  shall  not  take  any  part  of  said 
£11,000,  but  that  the  same  shall  be  divided  amongst 
his  brother  and  sisters  in  equal  shares."  Testator 
having  then  devised  his  said  lands,  &&,  to  J.  B.,  his 
eldest  son,  for  life,  with  remainder  to  J.  B.'s  first  and 
other  sons  in  tail  male,  closed  his  will.  Testator  left 
15  children,  him  surviving,  of  whom  two  daughters, 
died  unmarried  and  under  2 1  y  eara  of  age.  Petitioner, 
one  of  the  surviving  yonnger  children,  now  claimed  to 
be  entitled  to  a  distributive  share  of  the  portions  of 
his  said  two  deceased  sisters  in  said  £1 1,000.  Held, 
that  said  portions  sank  in  the  inheritance  and  did  not 
become  divisible  amongst  the  surviving  sisters.  Car- 
roll  v.  Barry,  11  Ir.  Jur.  n.  8. 401,  Ch. 

A  testator  bequeathed  an  annuity  of  £200  a  year 
to  his  daughter  A.,  and  to  four  other  daughters  an- 
nuities of  £50  each,  which  were  not  to  be  paid  to 


them  unless  they  got  married,  or  their  mother  had 
some  particular  reason  for  making  them  such  pay- 
ments, until  after  their  mother's  decease,  when,  if  his 
daughter  A.  was  unmarried,  he  left  her  after  her  mo- 
ther's death,  an  annuity  of  £500  in  addition  to  the 
£100  per  annum  before  bequeathed;  and  if  A.  mar- 
ried, she  was  not  to  have  more  than  £100  per  an- 
num,  which  she  might  leave  as  she  pleased,  and  the 
£500  a  year  was  to  merge  on  the  real  estate,  on 
which  the  other  annuities  were  charged;  and  if  his 
other  daughters  were  unmarried  at  their  mother's  de- 
cease, and  his  daughter  A.  was  married  or  not  living, 
each  was  to  have  £100  a  year  in  addition  to  the  £50 
a  year  as  a  maintenance  for  them ;  but  while  A.  re- 
ceived the  annuity  of  £500,  they  were  to  have  no 
more  than  an  annuity  of  £50  each,  as  they  would  re- 
side with  her;  and  should  any  of  the  daughters  marry 
without  their  mother's  consent,  or  their  brother's, 
after  her  decease,  any  so  doing  should  have  bnt  an 
annuity  of  £50  per  annum  during  her  life,  payable  to 
her  own  receipt.  The  testator's  wife  died  before  hinu 
At  his  death  A.  and  another  daughter,  B.,  were  nu- 
married.  Held,  that  after  the  termination  of  the  an- 
nuity of  £500  by  the  marriage  of  A.,  K  was  entitled 
to  the  annuity  of  £100,  and  that  it  did  not  determine 
on  her  marriage  with  the  consent  of  her  brother.  In 
re  Newcomene,  minora,  16 1  r.  Gb.  Rep.  315,  R. 

A  testator  devised  and  bequeathed  all  his  real  and 
personal  estate,  including  his  farms  of  G.  and  G.,  to 
his  daughter,  subject  to  the  following  conditions,  and 
to  the  further  disposition  of  his  property  in  the  event 
of  the  non-observance  thereof — First,  that  his  daugh- 
ter should  not  marry  a  cousin-german;  and  in  that 
event  he  gave  her  a  sum  of  £1,000  subject  to  the 
next  condition;  and  in  such  case  he  left  all  the  rest- 
due  of  his  property,  after  payment  of  the  £1,000  te 
his  brother  and  bis  brother's  wife,  and  the  survivor; 
and  after  the  death  of  the  survivors  he  left  his  farms 
of  0  &  G.  to  their  sons  and  their  issue,  as  tenants  in 
common,  with  like  remainder  to  his  brother's  unmar- 
ried daughters,  and  all  the  residue  of  his  property, 
save  his  said  farms  of  C.  and  G.,  after  payment  of  the 
said  sum  of  £1,000  to  his  nieces.  The  second  con- 
dition was  that,  in  case  his  daughter  should  marry,  a 
jointure  of  £200  a  year  should  be  settled  on  ber,  and 
£4,000,  at  least,  should  be  secured  to  the  Issue  of  the 
marriage;  and  in  the  event  of  the  jointure  and 
£4,000  not  being  so  secured,  he  left  all  his  real  and 
personal  property,  in  case  his  daughter  should  net 
marry  a  cousin-german  (or,  in  case  she  should  marry 
a  cousin-german,  then  in  lieu  thereof  said  sum  of 
£1,000),  after  such  marriage,  to  trustees  upon  trust 
to  pay  the  annual  income  of  it  to  his  daughter,  for 
her  separate  use,  and  after  her  death  to  dispose  of 
all  his  property,  or  of  the  sum  of  £1,000,  among  her 
issue,  as  his  daughter  should  appoint;  and  if  there 
should  be  no  issue,  in  such  manner  as  she  should  di- 
rect; but  having  regard  to  the  condition  that,  if  she 
shonld  marry,  and  die  without  lawful  issue,  the  lands 
of  G.  and  G.  should  go  iu  the  manner  therein  men- 
tioned; and  he  left  all  the  residue  of  his  property, 
save  the  said  farms  of  G.  and  G.,  to  his  nieces,  sub- 
ject to  a  sum  which  he  empowered  his  daughter  to 
dispose  of  in  a  certain  event  which  did  not  occur. 
The  daughter  married  her  cousin-german,  who  mads 
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no  settlement  on  the  marriage,  and  died  without  is- 
sue, and  without  having  made  any  appointment  of  the 
£1,000.  Held,  that  her  administrator  was  entitled 
10  it.     Wdgly  v.  Cormick,  16  Ir.  Ch.  Rep.  74,  R. 

A  testator  devised  his  real  estate  to  trustees,  upon 
trust,  oat  of  the  rents,  etc.,  or  by  demise,  mortgage 
or  sale,  to  raise  £1000  for  each  of  his  daughters; 
and  directed  his  trustees  to  pay  to,  or  permit  each  of 
his  daughters  to  receive,  the  interest  of  the  £1000 
provided  for  her,  for  the  term  of  her  natural  life,  from 
his  death ;  and  in  the  event  of  their  being  married,  on 
certain  trusts,  for  their  husbands  and  children ;  and 
upon  the  death  of,  and  according  and  when  each  of 
his  daughters  should  die  unmarried,  or  being  married 
should  die  without  leaving  issue  sons  who  should 
attain  twenty-one  or  daughters  who  should  attain 
twenty-one  or  marry,  upon  trust  to  pay  the  principal 
sum  of  £1000  provided  for  her,  to  and  amongst  all 
or  any  of  the  testator's  other  children,  in  such  shares, 
4&,  as  each  of  his  daughters  so  dying  should  by  deed 
-or  will  appoint;  and  in  default  of  such  appointment, 
upon  trust  to  apply  the  principal  sum  of  £1000  of 
her  so  dying  to  and  amongst  the  testator's  then  sur- 
viving children,  and  the  issue  of  such  of  them  as 
should  be  dead,  in  equal  shares.  By  a  codicil  he  re- 
voked his  will  so  far  as  the  sum  of  £1000  to  each  of 
his  daughters  was  given  absolutely;  and  he  declared 
his  will  to  be  that,  in  the  event  of  his  daughters,  or 
any  of  them,  remaining  single,  they  or  she  remaining 
single  or  unmarried  should  only  have  an  interest  for 
their  or  her  natural  lives  or  life,  and  no  longer,  in 
the  said  sum  of  £1000.  Held,  that  the  codicil  re- 
voked the  power  of  appointment  given  by  the  will  to 
his  daughters  who  should  die  unmarried  and  without 
issue,  but  did  not  revoke  the  gifts  in  default  of  appoint- 
ment of  the  shares  of  such  daughters.  KelleU  v. 
KdUu,  16  Ir.  Gb.  Rep.  63,  R. 

A  testator,  after  reciting  that  he  had  demised  a 
certain  house  and  lands  to  A.,  for  the  lives  of  his 
daughters,  subject  to  the  rent  of  £2  10s.  an  acre, 
declared  that  the  lease  was  so  made  for  the  use  and 
benefit  of  his  daughters  and  the  survivors  of  them. 
No  such  lease  was  made ;  and  by  a  codicil  he  directed 
that  his  then  surviving  daughters  should  have  the 
house,  lands,  furniture,  and  plate  at  their  disposal. 
Held,  that  the  daughters  took  the  house  and  lands 
absolutely,  and  discharged  of  the  rent  of  £2  10s.  per 
acre.    lb. 

A  testator  directed  his  household  furniture,  &&,  to 
be  sold,  and  the  produce  thereof,  with  other  moneys, 
to  be  laid  out  in  stock;  the  interest  to  be  paid  to  his 
wife  for  her  life;  and  after  her  death  the  stock  to  be 
sold,  and  the  half  of  the  produce  to  be  paid  to  H.  C, 
eldest  son  of  his  niece  E.;  and  the  other  half  to  be 


divided  equally  between  the  children  of  E.  Secondly, 
he  left  all  stock,  &c,  of  which  he  should  die  possessed 
to  his  wife  during  her  life,  and  after  her  death  he 
directed  the  same  to  be  sold,  and  £3000  of  the  pro- 
duce to  be  paid  to  H.  C,  and  the  remainder  to  be 
divided  equally  between  all  the  other  children  of  his 
niece  E.;  and  he  appointed  executors.  Thirdly,  he 
devised  his  lands  in  France  to  his  wife  for  life,  and 
after  her  death  the  one  half  to  go  to  his  niece  E.; 
and  he  appointed  an  executor  of  his  property  in 
France;  and  he  directed  that  bis  said  executors  should 
not  be  liable  for  any  loss  which  might  happen  in 
placing  out  his  property  according  to  the  direction  of 
his  will,  except  for  wilful  neglect,  <fcc.;  and  in  case 
H.  C.  should  die  before  he  attained  twenty- one,  he 
directed  that  the  "  said  property  and  effects  "  should 
go  to  his  (the  testator's)  nearest  heirs  on  his  mother's 
side,  equally.  E.,  the  testator's  niece,  was  his  nearest 
heir,  both  on  his  father's  and  mother's  side,  and  his 
next  of  kin.  H.  C.  died  under  age.  Held,  that  "my 
said  property  and  effects"  in  the  third  clause, 'did  not 
mean  all  the  property  of  the  testator,  but  was  con- . 
fined  to  the  portion  of  it  bequeathed  and  devised  to 
H.C. 

Secondly,  that  it  applied  to  all  the  property  which 
H.  C.  would  have  taken,  and  was  not  confined  to  the 
third  clause. 

Thirdly  that  E.,  though  heir  and  next  of  kin,  both 
on  the  father's  and  mother's  side,  took  H.  C.'a  share 
under  that  clause.  In  re  WMomier9*  Trusts,  16  Ir. 
Gh.  Rep.  389,  R. 

The  word  "  said"  applies  to  the  immediate  antece- 
dent,   lb. 

A  testator  bequeathed  the  life  use  of  all  his  funded 
property,  moneys,  and  security  for  money,  to  his  sons 
A.  and  B.,  share  and  share  alike  for  their  lives,  with 
power  to  them  to  invest  it;  and  after  their  respective 
deaths  he  directed  the  issues  and  profits  to  arise 
therefrom  to  go  to  their  respective  eldest  sons  bora 
in  wedlock,  share  and  share  alike,  for  and  during  each 
of  their  natural  lives  and  life,  and  so  on  to  the  eldest 
sons  of  the  eldest  sons  born  in  wedlock  in  succession, 
share  and  share  alike,  on  their  attaining  their  respec- 
tive ages  of  twenty-one  years,  subject  to  certain 
bequests,  with  cross  limitations  to  A.  and  B. ;  and  if 
they  both  died  without  male  issue,  among  theii  female 
issue  as  they  should  respectively  appoint.  There  was 
no  son  of  A.  born  at  the  testator's  death.  Held,  to 
carry  out  the  general  intent,  that  the  will  must  be 
construed  to  give  the  eldest  son  of  A.,  who  was  born 
after  the  testator's  death,  an  estate  tail  in  real  estate, 
and  therefore  that  he  took  an  absolute  interest  in  hia 
share  of  the  testator's  personal  property.  In  re 
deary's  IrusU,  16  Ir.  Ch.  Rep.  438,  R. 
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PASSED  IN  THE  SESSION  1866,  AND  39  &  30  VICTORIA 


N.B.  The  Statute  relating  to  Ireland  only  are  printed  in  full. 


CAP.  I. 
An  Act  to  empower  the  Lord  Lieutenant  or  other 
Chief  Governor  or  Governors  of  Ireland  to  appre- 
hend, and  detain  for  a  limited  time,  such  persons 
as  he  or  they  shall  suspect  of  conspiring  against  Her 
Majesty's  Person  and  Government. 

[17th  February  1866.] 

Sec.  1.  Persons  imprisoned  in  Ireland  for  High 
Treason  or  Treason  Felony,  $c.  may  be 
detained  till  1st  September,  1866,  and  shall 
not  be  bailed  or  tried  unthout  an  Order  from 
the  Privy  Council. 

2.  Persons  to  whom  Warrants  of  Commitments 

are  directed  shall  detain  the  Persons  so 
committed  in  safe  Custody. 

3.  Persons  charged  with  Custody,  as  also  Place 

of  Detention,  may  be  changed  by  Warrant 
herein  mentioned. 

4.  Copies  of  Warrants  to  be  transmitted  to  the 

Clerk  of  the  Crown  for  Dublin. 

1  Wmmiaa  a  treasonable  conspiracy  now  unfortunately 
exists  in  Ireland:9 

Therefore,  for  the  better  preservation  of  Her  Majesty's 
most  sacred  person,  and  for  securing  the  peace,  the 
laws,  and  liberties  of  this  kingdom,  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows: 

1.  That  all  and  every  person  and  persons  who  is, 
are,  or  shall  be  within  prison  within  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  called 
Ireland  at  or  on  the  day  on  which  this  Act  shall  re- 
ceive Her  Majesty's  royal  assent,  or  after,  by  warrant 


of  Her  Majesty's  most  honourable  Privy  Council  of 
Ireland,  signed  by  six  of  the  said  Privy  Council,  for 
high  treason  or  treason  felony  or  treasonable  practices, 
or  suspicion  of  high  treason  or  treason  felony  or 
treasonable  practices,  or  by  warrant  signed  by  the 
Lord  Lieutenant  or  other  Chief  Governor  or  Gover- 
nors of  Ireland  for  the  time  being,  or  his  or  their  Chief 
Secretary,  for  such  causes  as  aforesaid,  may  be  de- 
tained in  safe  custody  without  bail  or  mainprise  until 
the  first  day  of  September  one  thousand  eight  hun- 
dred and  sixty-six,  and  that  no  judge  or  justice  of  the 
peace  shall  bail  or  try  any  such  person  or  persons  so 
committed  without  order  from  Her  said  Majesty's  Privy 
Council  until  the  said  first  day  of  September  one 
thousand  eight  hundred  and  sixty-six,  any  law  or  sta- 
tute to  the  contrary  notwithstanding. 

2.  In  cases  where  any  person  or  persons  have  been 
before  the  passing  of  this  Act,  or  shall  be  during  the 
time  this  Act  shall  continue  in  force,  arrested,  com- 
mitted, or  detained  in  custody  by  force  of  a  warrant 
or  warrants  of  Her  Majesty's  Most  Honourable  Privy 
Council  of  Ireland,  signed  by  six  of  the  said  Privy 
Council,  for  high  treason  or  treason  felony  or  trea- 
sonable practices,  or  suspicion  of  high  treason  or 
treason  felony  or  treasonable  practices,  or  by  warrant 
or  warrants  signed  by  the  Lord  Lieutenant  or  other 
Chief  Governor  or  Governors  of  Ireland  for  the  time 
being*  or  his  or  their  Chief  Secretary,  for  such  cause* 
as  aforesaid,  it  shall  and  may  be  lawful  for  any  person 
or  persons  to  whom  such  warrant  or  warrants  have 
been  or  shall  be  directed  to  detain  such  person  or  per- 
sons so  arrested  or  committed  in  his  or  their  custody 


in  any  place  whatever  within  Ireland,  and  that  such 
person  or  persons  to  whom  such  warrant  or  war- 
rants have  been  or  shall  be  directed  shall  be  deemed 
and  taken  to  be  to  all  intents  and  purposes  lawfully 
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authorised  to  detain  in  safe  custody,  and  to  be  the 
lawful  gaolers  and  keepers  of  such  persons  so  ar- 
rested, committed,  or  detained,  and  that  such  place  or 
places  where  such  persons  so  arrested,  committed, 
or  detained  are  or  shall  be  detained  in  custody  shall 
be  deemed  and  taken  to  all  intents  and  purposes  to 
be  lawful  prisons  and  gaols  for  the  detention  and 
safe  custody  of  such  person  and  persons  respectively; 
and  that  it  shall  and  may  be  lawful  to  and  for  the 
Lord  Lieutenant  ox  other  Chief  Governor  or  Governors 
of  Ireland  for  the  time  being,  by  warrant  signed  by 
him  or  them,  or  for  the  Chief  Secretary  of  such  Lord 
Lieutepant  or  other  Chief  Governor  or  Governors,  by 
warrant  signed  by  such  Chief  Secretary,  or  for  Her 
Majesty's  Privy  Council  of  Ireland,  by  warrant  signed 
by  six  of  the  Privy  Council,  from  time  to  time,  as 
occasion  shall  be,  to  change  the  person  or  persons 
by  whom  and  the  place  in  which  such  person  or 
persons  so  arrested,  committed,  or  detained  shall  be 
detained  in  safe  custody. 

3.  Provided  always,  that  copies  of  such  warrants 
respectively  shall  be  transmitted  to  the  clerk  of  the 
crown  in  and  for  the  county  of  the  city  of  Dublin, 
and  shall  be  filed  by  him  in  the  public  office  of  the  pleas 
of  the  crown  in  the  city  of  Dublin. 

CAP.  II. 

An  Act  to  amend  the  Law  relating  to  Contagions  or 
Infections  Diseases  in  Cattle  and  other  Animals. 
[20th  February  1866.] 

CAP.  III. 
An  Act  to  amend  The  Telegraph  Act,  1863. 

[6th  March  1866.] 

See.  1.  Powere  vested  in  secretary  of  state  under  26 
ir  27  Vict.  c.  1 12.  s.  62,  may  be  exercised, 
by  Lord  Lieutenant  of  Ireland. 

2.  Where  such  powers  are  exercised,  sect.  51  of 

above  recited  Act  to  be  altered  as  to  Ireland. 

3.  Extension  of  sects.  48  to  53  of  above-recited 

Act  to  all  companies. 

4.  Short  litis. 

'Be  it  enacted  by  the  Queen's  most  Excellent  Majesty 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same  as  follows: 

1.  The  powere  vested  in  one  of  her  Majesty's 
principal  secretaries  of  state,  by  section  fifty-two  of 
the  Telegraph  MU  1863,  may  be  exercised  hi  Ireland 
f>7  the  Lord  Lieutenant  or  other  chief  governor  or 
governors  of  Ireland  for  the  time  being,  as  well  as  by 
one  of  her  Majesty's  principal  secretaries  of  state, 
subject,  with  retpeot  to  compensation,  and  in  all  other 
respects,  to  the  provisions  in  that  section  contained. 

2.  Where  the  powers  of  section  fifty-two  of  the 
said  Act  are  exercised  by  the  Lord  Lieutenant  or  other 
chief  governor  or  governors  of  Ireland,  then  and  in 
every  such  case,  in.  section  fifty-one  of  the  same  Act, 
the  Lord  Chief  Justice  of  her  Majesty's  Court  of 
Common  Pleas  in  Dublin  shall  be  deemed  to  be  sub- 
stituted for  the  Lord  Chief  Justice  of  her  Majesty* 
Court  of  Common  Picas  at  Westminster. 


3.  The  provisions  of  the  following  section  of  the 
said  Act,  namely,  sections  forty-eight  to  fifty-one 
(both  inclusive),  section  fifty-two  as  amended  by  this 
Act,  and  section  fifty-three,  shall  extend  and  apply  to 
all  incorporated  companies,  existing  or  future,  consti- 
tuted with  the  abject  or  carrying  on  the  business  of 
constructing,  maintaining,  or  working  telegraphs,  and 
to  the  works  of  those  companies. 

4.  This  Act  may  be  cited  at  the;  Telegraph  Act 
Amendment  Act,  1866. 


CAP.  IV. 
An  Act  to  amend  the  Law  relating  to  Contagions 
Diseases  amongst  Cattle  and  other  Animals  in 
Ireland.  [6th  March  1866.] 

11  i  12  Vict,  c  107.     16  £  17  Vid.c 61 
Sec.  I.  Powers  by  said  Acts,  vested  in  Privy  Council 
may  be  exercised  by  the  Lord  LUuUnar^ 

%  The  Lord  Lieutenant,  with  the  advice  of 
Privy  Council  in  Ireland,  pyujt  mob  orders 
and  regulations  for  the  purposes  of  the  rs- 
cited  Acts  and  this  Act. 

3.  All  orders  and  regulations  made  under  dot 

Act  shaU  be  published  in  Uu  Dublin  GatOU. 

4.  Dublin  Gazette  shall  be  evidence  of  all  ordtrt 

or  regulations  found  therein. 

5.  Recovery  and  application  of  penalties. 

6.  Penalty  for  contravening  provisions  of  tint 

Act,  or  order  made  in  pursuance  thereof. , 
7*  Power  ef  constable  or  police  officer  appondei 
to  carry  into  effect  the  purposes  of  this  Ad 
Power  of  justice  herein. 

8.  Recovery  of  expenses  incurred  under  prams 
•    section. 

9.  Orders  of  Privy  Council  shaU  remain  mforet 

ufuil  modified,  o/c. 

10.  A  fund  to  be  provided  for  defraying  expensu 

ofihis  Ad,  to  be  assessed  by  the  Poor  Leas 
Commissioners  on  Unions* 

11.  Treasurers  of  Unions  shall  pay  over  amount 

so  assessed  to  bank  of  Ireland. 

12.  All  claims  for  compensation  to  be  sent  to  offiot 

of  the  chief  secretary  of  Lord  Lieutenant. 

13.  If  a  further  sum  required  the  same  to  be  oertt 

fied  to  the  commissioners  and  assessed  by 
them. 

14.  Jf  occasion  shaU  not  arise  for  application  of 

sums  assessed  the  fact  to  be  certified  to  tk 
commissioners. 

15.  This  Act,  and  recited  Acts  to  be  eonstned 

together. 

16.  Interpretation, 

17.  Short  title. 

18.  To  extend  to  Ireland  only. 

<Wi*BfcEAS  an  Act  was  passed  fn  the  eleventh  and 
twelfth  years  of  the  reign  of  ber  present  Majesty, 
chapter  one  hnndred  and  seven,  for  the  more  effec- 
tually preventing  the  spreading  of  contagious  or  in- 
fectious disease  amongst  cattle,  sheep,  horses,  swine, 
or  other  animals: 

•  And  whereas  the  sa)d  Act  has  been  extended  and 
continued  by  an  Act  passed  in  the  sixteenth  and 
seventeenth  years  of  the  reign  of  her  Majesty,  chapter 
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sixty-two,  and  has  by  sundry  Acts  been  farther  con- 
finnecf  as  so  extended,  and  Is  now  In  force  until  the 
first  day  of  August  one  thonsand  eight  hnndfed 
and  sixty-sixty  and  the  end  of  ilun  uext  session  of 
Parliament:  and  whereas  it  is  expedieut,  so'  far  as 
Ireland  is  concerned,  to  amend  the  said  Act: ' 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  'temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  author- 
ity of  the  same,  &s  follows: 

1 .  The  several  powers  and  authorities  by  the  said  re- 
cited Acts  vested  in  the  lords  and  others  of  her  Majesty's 
?rivy  Council  shall  and  may  be  exercised  by  the  Lord 
Lieutenant  or  other  chief  governor  or  governors  Of 
irdand  for  the  time  being,  by  and  with  the  advice  of 
her  MajestyYPrivy  Council  in  Irdand. 

2.  It  shall  be  lawful  for  the  said  Lord  Lieutenant 
or  other  chief  governor  or  governors  of  Ireldnd,'bj 
and  with  the  advice  of  her  Majesty's  Privy  Council 
in  Ireland^  from  time  to  time  to  make  such  orders  and 
regulations  as  to  him  or  them  may  seem  necessary  for 
the  purposes  in  the  said  recited  Acts  mentioned,  and 
for  the  purpose  of  regulating  the  embarkation  and 
landing  of  persous  in  charge  of  cattle  or  sheep  or 
other  animals,  and  of  prohibiting  and  regulating  the 
importation  into  Irdand  of  cattle,  dogs,  and  other 
animals,  and  of  air  other  articles  likely  to  carry  or 
communicate  infection,  and  all  such  orders  and  regula- 
tions as  to  him  or  them  may  seem  necessary  (including 
the  compulsory  slaughter  and  burial  of  animals  in  an 
infected  state  or  likely  to  propagate  infection),  for  the 
purpose  of  preventing  the  introduction  of  the  cattle 
plague  into  Ireland,  and  for  the  purpose  of  preventing  J 
the  spreading  of  the  same  in  case  it  should  appear  m 
Ireland,  and  of  making  all  other  orders  or  regulations  ' 
fbr  enforcing  and  giving  better  effect  to  this  or  the  said 
recited  'Acts;  and  such  orders  an4  regulations,  when  ' 
made,  and  published  in  the  Dublin  Gazette,  as  herein- 1 
after  mentioned,  shall  have  the  same  force  as  if  they 
had  been  inserted  ta  this  Act 

3.  All  orders  and  regulations  made  under  the 
authority  of  this  Act  shall,  within  one  week  after  the 
making  thereof,  be  published  in  the  Dublin  Gazette; 
and  copies  of  the  said  orders  and  regulations  shall  be 
posted  at  such  placet  and  in  such  manner  as  the  Lord 
Lieutenant  or  other  chief  governor  or  governors  of 
Ireland,  with  the  advice  and  consent  of  her  Majesty's 
Privy  Council  in  Ireland  may  direct. 

4.  In  all  courts  of  justice  a  copy  of  the  Dublin 
Gazette,  purporting  to  be  printed  by  the  •Queen's 
authority,  shall  be  conclusive  evidence  of  the  due 
making  and  publication  of  the  orders  or  regulations 
which  may  be  found  therein,  and  it  shall  not  be  neces- 
sary to  prove  any  other  publication  or  the  posting  of 
the  said  orders  and  regulations. 

5.  All  penalties  imposed  by  this  Act  or  the  recited 
Acts,  save  as  hereinafter  provided,  may  be  recovered 
in  Ireland  before  a  justice  at  petty  sessions,  in  the 
manner  related  by  the  Acts  regulating  petty  sessions 
in  Ireland;  and  all  penalties  shall  be  applied  as  fol- 
lows, that  is  to  say,  a  part  thereof  not  exceeding  one- 
third  may  be  awarded  to  the  informer,  and  the  rest  to 
her  Majesty,  to  be  applied  in  aid  of  the  fund  by  this 
Act  created. 


6.  If  any  person  acts  in  contravention  of  any  pro- 
visions in  tfiis  Act  contained,  or  any  order  made  in 
pursuance  of  this  Act,  he  shall  for  each  offence  incur 
a  penalty  not  exceeding  twenty  pounds,  and  where 
any  such  act  is  committed  with  respect  to  more  than 
four  animals,  a  penalty  not  exceeding  five  pounds  for 
each  animal  may  be  Imposed  instead  of  the  penalty 
of  twenty  pounds. 

7.  If  any  person  moves  or  otherwise  deals  with 
any  animal,  matter,  or  thing  in  contravention  of  this 
Act  or  any  order  or  regulation  made  in  pursuance 
thereof,  or  if  any  drover  or  person  in  charge  of  any 
such  animal,  matter,  or  thing  acts  in  contravention  qf 
any  such  order  or  regulation,  any  inspector  or  other 
officer  appointed  for  carrying  into  effect  the  purposes 
of  this  Act,  or  any  constable  or  police  officer,  may 
take  such  offender  into  custody,  and  detain  him  for 
such  time  as  may  be  necessary  to  bring  him  before 
any  justice  of  the  peace,  who  shall  thereupon  be 
authorized  to  adjudicate  in  a  summary  manner  on  the 
penalty  to  be  paid  by  him ;  any  such  officer  may  also 
seize  any  animal,  matter,  or  thing  in  the  charge  of 
the  offender,  and  take  them  to  some  place  where  they 
can  be  safely  kept,  and  there  detain  them  until  he 
can  obtain  an  order  of  a  justice  respecting  them. 

Any  justice  to  whom  application  is  made  for  an 
order  respecting  any  animal,  matter,  or  thing  detained 
under  this  section,  may  order  same  to  be  detained  or 
disposed  of  in  such  manner  as  may  be  directed  by 
any  orders  or  regulations  to  be  made  in  pursuance  of 
this  Act;  provided  that  no  right  of  compensation 
shall  bo  given  in  respect  of  animals,  matters,  or  things 
seized  or  disposed  of  under  this  section. 

8.  Any  expenses  incurred  under  this  last  section 
may  be  recovered  in  a  summary  manner  from  the 
owner  of  the  animal,  matter,  or  thing  in  respect  of 
which  such  expenses  have  been  incurred,  and  the 
animal,  matter,  or  thing  may  be  detained  until  all 
such  expenses  have  been  defrayed;  and  if  such  ex* 
penses  are  not  paid  within  four  days,  the  same  may 
be  sold  by  public  auction  or  private  contract,  and 
the  monies  arising  from  such  sale  applied  in  payment 
of  the  said  expenses,  including  the  expenses  of  the 
sale,  and  the  overplus  (if  any)  be  returned  to  the 
Owner  or  person  in  charge  thereof. 

9.  All  orders  heretofore  made  by  ber  Majesty's 
Privy  Council  shall  be  and  remain  in  force  and  effect 
unless  and  until  the  same  shall  be  modified  or  altered, 
so  far  as  relates  to  Ireland,  by  the  Lord  Lieutenant 
and  Privy  Council,  under  the  powers  of  this  Act. 

10.  'And  whereas  it  is  expedient,  in  case  the 
cattle  disease  now  prevailing  in  Great  Britain,  known 
as  the  rinderpest,  should  appear  in  Ireland,  to  pro- 
vide a  fund  tor  defraying  the  expenses  of  carrying 
this  Act  into  execution,  and  for  compensating  the 
owners  of  cattle  the  slanghter  of  which  may  be  com- 
pelled by  authority:'  Be  it  further  enacted,  that  on 
the  receipt  ef  the  chief  secretary  or  under  secretary 
of  the  Lord  Lieuteuant  to  the  effect  that  a  sum  equi- 
valent to  a  certain  pouudage,  to  be  specified  in  said 
certificate,  on  the  net  annual  value  of  the  property 
rateable  to  the  poor  in  all  the  unions  in  Ireland  is  re* 
quired  for  the  purpose  aforesaid,  it  shall  be  lawful  for 
the  commissioners  for  administering  the  laws  for  re- 
lief of  the  poor  in  Ireland  to  assess  such  surn^  by  aa 
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"order  under  their  seal,  upon  the  several  unions,  in  pro- 
portion to  the  net  Annual  value  of  the  rateable  property 
therein,  according  to  the  valuation  in  force  for  the 
time  being;  and  the  said  commissioners  shall  make 
such  order,  and  shall  transmit  to  the  board  of  guar- 
dians, and  likewise  to  the  treasurer  of  each  union,  a 
«opy  thereof,  stating  the  amount  so  assessed  on  such 
union ;  provided  that  no  such  certificate  or  order  shall 
authorise  the  assessment  of  more  than  one  halfpenny 
in  the  pound  on  the  net  annual  value  of  the  rateable 
property  as  aforesaid. 

11.  Forthwith  on  the  receipt  of  such  order  the 
treasurer  of  the  union  shall,  out  of  the  funds  then 
lying  in  his  hands  to  the  credit  of  the  guardians,  or, 
if  there  shall  be  then  no  sufficient  assets  out  of  the 
monies  uext  received  by  him  and  placed  to  the 
credit  of  the  guardians,  pay  over  the  amount  so 
assessed  on  the  union  to  the  Bank  of  Ireland,  to  be 
there  placed  to  a  separate  account,  to  be  entitled  the 
44 cattle  plague  account;"  and  the  guardians  of  the 
union  shall  in  their  account  with  the  electoral  divi- 
sions of  the  union  debit  each  electoral  division  with 
its  proportion  of  the  said  sum,  according  to  the  net 
annual  value  for  the  time  being  of  the  rateable  pro- 
perty situate  in  each  such  division. 

12.  All  claims  for  compensation  for  cattle  which 
shall  have  been  compelled  to  be  slaughtered  as  afore- 
said shall  be  sent  to  the  office  of  the  chief  secretary 
of  the  Lord  Lieutenant  in  Dublin,  and  shall  be  there 
dealt  with  and'disposed  of  in  accordance  with  the  re- 
gulations in  that  behalf  to  be  made  and  approved  by 
the  Lord  lieutenant  and  Privy  Council;  provided 
that  in  the  case  of  cattle  affected  with  the  disease  no 
greater  amount  shall  be  paid  as  compensation  than 
one  half  of  the  actual  value  thereof  immediately  be- 
fore being  attacked  by  the  disease,  such  value  to  be 
ascertained,  certified,  and  reported  as  in  the  said  re- 
gulations shall,  be  provided,  the  sum  in  no  case  to  ex- 
ceed the  sum  of  twenty  pounds  for  each  animal,  and 
In  the  case  of  such  cattle  being  insured,  and  the  in- 
surance receivable  by  the  owner,  no  more  than  the 
difference,  if  any,  between  the  one  half  of  the  actual 
value  thereof  so  limited,  and  to  be  ascertained  as 
aforesaid,  and  the  amount  of  insurance  so  receivable; 
and  in  case  of  animals  compelled  to  be  slaughtered 
by  reason  of  having  been  in  the  same  shed  or  stable, 
or  in  the  same  herd  or  flock,  or  in  contact  with  any 
animal  infected  with  the  disease,  no  greater  amount 
shall  be  paid  as  compensation  than  three  fourths  of 
the  actual  value  of  the  animal  so  slaughtered,  not  to 
exceed  the  sum  of  twenty-five  pounds  for  each  ani- 
mal, and  in  the  case  of  cattle  insured,  and  for  which 
insurance  is  receivable  by  the  owner,  no  more  than 
the  difference,  if  any.  between  the  three- fourths  of 
the  actual  value  thereof  so  limited,  and  to  be  ascer- 
tained as  aforesaid  and  the  amount  of  the  insurance 
so  receivable. 

13.  If  after  the  disbursement  of  the  said  fund  in 
the  manner  aforesaid  a  further  sum  shall  be  required 
for  like  purposes,  such  farther  sum  shall  be  certified 
to  the  said  commissioners,  and  assessed  by  them,  and 
paid  to  the  said  account  as  hereinbefore  enacted; 
provided  that  no  larger  sum  shall  be  levied  under  the 
authority  of  this  Act  than  shall  be  equivalent  in  the 
whole  to  a  poundage  of  fourpence  in  the  pound  on 


the  net  annual  value  of  the  rateable  property  in  tat 
unions  in  Ireland. 

14.  If  after  the  assessment  and  payment  of  toy 
such  sum  or  sums  as  aforesaid  into  the  Bank  of  lre» 
land  occasion  shall  not  arise  for  the  application  of  the 
whole  or  any  part  thereof  to  the  purpose  aforenid, 
the  feet  shall  be  certified,  as  hereinbefore  provided,  to 
the  said  commissioners,  who  shall  thereupon  ascertain 
the  amount  of  the  remaining  balance,  and  make  and 
issue  an  order  under  their  seal  assigning  the  propor- 
tions returnable  to  each  nnion  according  to  its  net 
annual  value,  and  the  Bank  of  Ireland  shall,  on  re- 
ceiving direction  to  that  effect  from  the  chief  stcre* 
tary  or  under-secretary  of  the  Lord  lieutenant,  remit 
the  sums  so  assigned  to  the  treasurers  of  the  said 
unions  respectively,  and  the  guardians  of  each  union 
shall,  on  the  treasurer's  receipt  of  the  sum  so  it* 
signed,  credit  each  electoral  division  with  its  propor- 
tion according  to  the  net  annual  value  of  the  rateable 
property  situate  in  each. 

15.  This  Act  and  the  said  recited  Acts  shall  be 
construed  together,  and  all  provisions  of  the  said  re- 
cited acts  shall  remain  in  full  force  save  to  the  extent 
to  which  they  have  been  modified  or  altered  by  this 
Act 

16.  The  words  "  justice  of  the  peace"  shall  mean, 
within  the  police  district  of  Dublin  metropolis,  one  of 
the  divisional  justices  of  said  district. 

17.  This  Act  may  be  cited  as  "  The  Cattle  Dis- 
ss Act  {Ireland),  1866." 

18.  This  Act  shall  extend  to  Ireland  only. 


CAP.  V. 
An  Act  for  amending  the  Laws  relating  to  the  In- 
vestments on  account  of  Savings  Banks  and  Poit 
Office  Savings  Banks.  [18tA  March,  1866.] 

Sec.  1.  Power  to. treasury  to  substitute  temmcNe 
annuities  for  capital  stock  standing  to  sav- 
ings bank  account 
2.  Effect  of  substitution  of  tsrtninabk  annuities 

for  capital  stock. 
8.  Power  cf  Commissioners  of  Treasury  as  to 
payment  to   Commissioners    of  National 
Debt 

4.  Power  to  Treasury  to  cancel  capital  stocks  of 

annu&iesandsubttituUterminabkannu&L 

5.  Warrants  to  be  sufficient  authority  for  can- 

cellation, £& 

6.  Short  tide. 

*  Whbrkas  in  pursuance  of  divers  Acts  of  Parliament 
the  investments  made  by  the  Commissioners  for  the 
Reduction  of  the  National  Debt  of  the  monies  remit- 
ted to  them  on  account  of  ordinary  savings  banks  and 
post  office  savings  banks  consist  in  part  of  capital 
stocks  and  annuities  standing  in  their  names  in  the 
books  of  the  governor  and  company  of  the  Bank  of 
England  to  two  seperate  accounts,  the  one  intituled 
44  the  account  of  the  fund  for  the  banks  of  saving*" 
and  the  other  "  the  account  of  the  post  office  savings 
banks  fund :" 

4  And  whereas  it  is  expedient  to  make  further  pro- 
vision in  relation  to  the  said  investments: ' 

Be  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords 
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spiritual  and  temporal  and  commons  in  this  present 
parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: — 

1.  The  Commissioners  of  her  Majesty's  Treasury 
may,  if  they  think  it  advantageous  to  the  public  ser- 
vice, by  warrant  addressed  to  the  governor  and  com- 
pany of  the  Bank  of  England,  direct  them  to  cancel  any 
amount  the  said  Commissioners  of  the  Treasury  may 
think  fit,  not  exceeding  in  the  whole  two  millions 
five  hundred  thousand  pounds,  of  the  capital  stocks 
of  annuities  standing  on  each  of  the  said  savings 
bank  accounts,  and  to  substitute  for  the  stock  so  can- 
celled on  each  account  an  annuity  terminable  at  the 
expiration  of  a  period  not  exceeding  thirty  years,  and 
equivalent  in  value  to  the  amount  of  stock  cancelled, 
anch  value  to  be  certified  to  the  said  Commissioners  of 
the  Treasury  nnder  the  hands  of  the  Comptroller- 
tleneral  or  Assistant  Comptroller- General  and  of  the 
Actuary  of  the  National  Debt  office,  and  to  be  ascer- 
tained according  to  the  tables  for  the  time  being  in 
force  in  relation  to  the  grant  of  annuities  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt  nn- 
der the  Act  tenth  Oeorge  the  Fourth,  chapter  twenty- 
four. 

2.  Upon  the  cancellation  of  any  stock  in  pursuance 
-of  this  Act,  all  dividends  payable  thereon  shall  cease 
to  be  payable  from  and  after  the  the  last  day  on  which 
they  were  dne  previously  to  such  cancellation,  and  the 
terminable  annuity  substituted  for  such  stock  shall  be 
chargeable  upon  and  payable  out  of  the  consolidated 
fund  of  the  United  Kingdom,  or  the  growing  produce 
thereof  in  such  proportions  and  at  such  times  as  may 
be  fixed  by  the  warrant  of  the  said  Commissioners  of 
the  Treasury. 

3.  The  Commissioners  of  her  Majesty's  Treasury 
may  from  time  to  time  vary  the  periods  at  which  pay- 
ments are  to  be  made  from  the  consolidated  fund  to 
the  Commissioners  for  the  Reduction  of  the  National 
Debt,  on  account  of  any  annual  charges  created  by 
any  Act  for  the  time  being  in  force  for  savings  banks 
and  post  office  savings  banks. 

4.  The  Commissioners  of  her  Majesty's  Treasury 
may  in  like  manner,  from  time  to  time,  when  they 
shall  consider  it  advantageous  for  the  public  service, 
direct  the  cancelling  of  such  further  amounts  of  capi- 
tal stocks  of  annuities  held  by  the  Commissioners  for 
the  Reduction  of  the  National  Debt  for  post  office 
savings  banks  as  they  shall  consider  expedient,  and 
may  snbstitue  equivalent  terminable  annuities  under 
the  provisions  of  this  Act  in  lien  of  the  capital  stocks 
of  annuities  so  cancelled. 

5.  The  warrants  to  be  issued  to  the  said  governor 
and  company  for  the  cancellation  of  any  capital  stock 
and  the  creation  of  any  terminable  annuity  under  this 
Act  shall  be  a  sufficient  authority  for  such  cancella- 
tion and  creation. 

6.  This  Act  may  be  cited  for  all  purposes  as  "The 
Savings  Bank  Investment  Act,  1866." 


of  March,  one  thousand  eight  hundred  and  sixty- 
sir.  [13th  March,  1866.] 


CAP.  VL 

An  Act  to  snpply  the  sum  of  one  million  one  hundred 
and  thirty-seven  thousand  seven  hundred  and  se- 
venty-two pounds  out  of  the  Consolidated  Fund  to 
the  Service  of  the  Year  ending  the  thirty-first  day 


CAP.  VII. 
An  Act  co  enable  her  Majesty  to  settle  an  Annuity 
on  her  Royal  Highness  the  Princess  Helena  Au- 
gusta Victoria.  [28rd  March,  1866.] 

CAP.  VIIL 
An  Act  to  enable  her  Majesty  to  provide  for  the  Sup- 
port and  Maintenance  of  his  Royal  Highness  Prince 
Alfred  Ernest  Albert  on  his  coming  of  Age. 

[23rd  March,  1866.] 

CAP.  IX. 
An  Act  for  Punishing  Mutiny  and  Desertion,  and  for 
the  better  Payment  of  the  Army  and  their  Quar- 
ters. [23rd  March,  1866. J 


CAP.  X. 
An  Act  for  the  Regulation  of  her  Majesty's  Royal 
Marine  Forces  while  on  shore. 

[23rd  March,  1866.] 

CAP.  XL 

An  Act  for  the  Cancellation  of  certain  Capital  Stocks 
of  Annuities  standing  in  the  Names  of  the  Com- 
missioners for  the  Reduction  of  the  National  Debt. 
[23rd  March,  1866.] 

CAP.  XII. 
An  Act  to  make  Provision  for  the  Government  of 
Jamaica.  [23rd  March,  1866.] 

CAP.  XIII. 
An  Act  to  apply  the  Snm  of  Nineteen  Millions  out  of 
the  Consolidated  Fund  to  the  Service  of  the  Year 
One  thousand  eight  hundred  and  sixty-six. 

[23rd  March,  1866.  J 

CAP.  XIV. 
An  Act  for  the  Abolition  of  the  Offices  of  Treasurer 
and  of  High  Bailiff  of  County  Courts  as  Vacancies 
shall  occur,  and  to  provide  for  the  Payment  of 
future  Registrars  of  County  Courts. 

[23rd  April,  1866.] 

CAP.  XV. 

An  Act  to  amend  the  Act  of  the  Eleventh  and  Twelfth 
Years  of  Her  present  Majesty,  Chapter  One  hun- 
dred and  seven,  to  prevent  the  spreading  of  conta- 
gious or  infectious  Disorders  among  Sheep,  Cattle, 
and  other  Animals.  [23rd  April,  1866.] 

CAP.  XVI. 

An  Act  for  facilitating  the  public  Exhibition  of  Works 
of  Art  in  certain  Exhibitions.      [30th  April,  1866.] 

Sect  1.  Power  to  owners  of  works  of  art  to  lend 
them  to  public  exhibitions. 

2.  Due  precautions  to  be  taken  for  preservation 

of  such  works. 

3.  Definition  of  "  owner  for  the  time  being." 

4.  Short  title. 


6 
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*  Whereas  the  owners  of  works  of  art  have  shown" 
great  willingness  to  (end  them  for  public  exhibition : 

<  And  whereas  it  has  been  proposed  to  hold  exhibi- 
tions of  national  portraits  by  means  of  loans,  and  to 
contribute  works  of  art  now  in  this  country  to  the 
Universal  Exhibition  at  Paris  in  One  thousand  eight 
hundred  and  sixty-seven: 

And  whereas  it  is  expedient  to  facilitate  the  loan 
of  snch  works  of  art  to  the  above-named  exhibition:9 

Be  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  aad  by  the  authority 
6f  the  same,  as  follows: 

1.  The  owner  for  the  time  being  of  any  work 
of  art  may,  without  incurring  any  responsibility  for 
any  consequent  loss  or  injury,  lend  such  work  to  the 
lord  president  for  the  time  being  of  Her  Majesty *s 
most  honourable  privy  council,  for  any  period  not  ex- 
ceeding twelve  months,  to  be  exhibited  to  the  public 
by  him  or  by  his  direction  at  the  above-mentioned 
exhibitions. 

2.  It  shall  be  the  duty  of  the  lord  president  to 
take  due  precautions  for  the  preservation  of  all  works 
of  art  lent  to  him  in  pursuance  of  this  Act,  but  he 
shall  not  be  personally  liable  for  any  loss  or  injury 
any  article  may  sustain. 

3.  The  expression  "  owner  for  the  time  being " 
shall  include  trustees  of  museums  and  other  bodies  of 
persons,  .whether  corporate  or  unincorporate,  having 
in  their  possession  or  under  their  control  works  of 
art,  on  trust  for  any  public  purpose,  or  for  any  artistic 
or  scientific  society,  or  possessed  thereof  on  behalf  of 
themselves  and  their  successors,  it  shall  also  include 
any  tenant  for  life  or  other  person  beneficially  enti- 
tled (otherwise  than  as  mortgagee)  to  the  possession 
or  enjoyment  of  works  of  art  for  life  or  any  other 
limited  period,  and  being  of  full  age. 

4.  This  Act  may  be  cited  for  all  purposes  as  "  The 
Art  Act,  1866." 


CAP.  XVJI. 
An  Act  to  regulate  the  Inspection  of  Cattle  Sheds, 
Cowhouses,  and  Byres  within  Burghs  and  populous 
Places  in  Scotland.  [30th  April  1866.] 

CAP.  XVIII. 
An  Act  to  make  Provision  for  the  Transfer  of  the 
Assets,  Liabilities,  and  Management  of  the  Bengal, 
Madras,  and  Bombay  Military  Funds,  the  Bengal 
Military  Orphan  Society,  and  other  Funds,  to  the 
Secretary  of  State  for  India  in  Council. 

[30th  April,  1866.] 

CAP.  XIX. 

An  Act  to  amend  the  Law  relating  to  Parliamentary 
Oaths.  [30th  April,  1866.] 

Sec  l.t  Oath  to  be  tak.n  by  members  of  Parliament, 

2.  The  name  of  the  sovereign  for  the  time  being 

to  be  used  in  the  oath. 

3.  Time  and  manner  of  taking  the  oath. 

4.  Provision  in  favour  of  Quakers,  $c. 

5.  Penalty  for  omissionio  take  oath, 

6.  Repeal  of  Ads  and  parts  of Adts  in  Schedule. 

7.  Short  title. 


•IVhjereas  it  is  expedient  that  one  uniform  oath 
should  be  taken  by  members  of  both  Houses  of  Par- 
liament on  taking  their  seats  in  every  Parliament:' 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  The  oath  to  be  made  and  subscribed  by  mem- 
bers of  both  Houses  of  Parliament  on  taking  their 
seats  in  every  Parliament  shall  be  in  the  form  fol- 
lowing: 

1 1.  A.B.  do  swear  that  I  will  be  faithful  and  bear 
true  allegiance  to  her  Majesty  Queen  Victoria;  and  I 
do  faithfully  promise  to  maintain  and  support  the  suc- 
cession to  the  Crown,  as  the  same  stands  limited  and 
settled  by  virtue  of  the  Act  passed  in  the  reign  of 
King  William  the  Third,  intituled,  "  An  Act  for  the 
further  Limitation  of  the  Crown,  and  better  wearing 
the  rights  and  liberties  of  the  subject."  and  of  the 
subsequent  Acts  of  Union  with  Scotland  and  Ire- 
land. So  help  me  GOD; 

2.  Where  in  the  oath  hereby  appointed  the  name 
of  her  present  Majesty  is  expressed,  the  name  of 
the  sovereign  of  this  Kingdom  for  the  time  being 
by  virtue  of  the  Act  "  for  the  further  Limitation  of 
the  Crown,  and  better  securing  the  Rights  and  Liber- 
ties of  the  Subject,1'  shall  be  substituted  from  time  to 
time  with  proper  words  of  reference  thereto. 

3.  The  oath  hereby  appointed  shall  in  every  Parlia- 
ment be  solemnly  and  publicly  made  and  subscribed 
by  every  member  of  the  House  of  Peers  at  the  table 
in  the  middle  of  the  said  House  before  he  takes  fail 
place  in  the  said  House,  and  whilst  a  full  House  of 
Peers  is  there  with  their  Speaker  in  his  place,  and  by 
every  member  of  the  House  of  Commons  at  the  table 
in  the  middle  of  the  said  house,  and  whilst  a  fall 
House  of  Commons  is  there  duly  sitting,  with  their 
Speaker  in  his  chair,  at  such  hours  and  according  to 
such  regulations  as  each  House  may  by  its  standing 
order  direct. 

4.  Every  person  of  the  persuasion  of  the  people 
called  Quakers,  and  every  other  person  for  the  time 
being  by  law  permitted  to  make  a  solemn  affirmation 
or  declaration  instead  of  taking  an  oath,  may,  instead 
of  taking  and  subscribing  the  oath  hereby  appointed, 
make  and  subscribe  a  solemn  affirmation  in  the  form 
of  the  oath  hereby  appointed,  substituting  the  words 
"  solemnly,  sincerely,  and  truly  declare  and  affirm/ 
for  the  word  ••  swear,"  and  omitting  the  words  "  So 
help  me  God ; "  and  the  making  and  subscribing  sock 
affirmation  with  such  substitution  as  aforesaid  by  a 
person  hereby  authorized  to  make  and  subscribe  the 
same  shall  have  the  same  effect  as  the  making  and 
subscribing  by  other  persons  of  the  oath  hereby  ap- 
pointed, 

5.  If  any  member  of  the  House  of  Peers  votes  by 
himself  or  his  proxy  in  the  Honse  of  Peers,  or  aits  as 
a  peer  during  any  debate  in  the  said  house,  without 
having  made  and  subscribed  the  oath  hereby  appointed, 
he  shall  for  every  such  offence  be  subject  to  a  penalty 
of  five  hundred  pounds,  to  be  recovered  by  action  ia 
one  of  her  Majesty *s  Superior  Courts  at  WesUnMer; 
and  if  any  member  of  the  Honse  of  Commons  votes 
as  such  in  the  said  house,  or  sits  during  any  debate 
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*ftertfae  Speaker  has  been  chosen,  without  having 
made  and  subscribed  the  oath  hereby  appointed,  he 
shall  be  subject  to  a  like  penalty  for  every  each  of- 
fence, and  in  addition  to  such  penalty  his  seat  shall 
be  vacated  in  the  same  manner  as  if  he  were  dead. 

6«  There  shall  be.  repealed  the  several  Acts  and 
-parts  of  Aots  specified  in  the  Schedule  hereto  to  the 
-extent  In  the  wid  Schedule  in  that  behalf  mentioned: 
provided  always,  that  the  repeal  of  these  Acts,,  or  any 
of  them,  er  of  any  parts .  thereof,  shall  not  be  con- 
strued to  weakeu  or  in  any  manner  to  affect  any  laws 
or  statutes  now  in  force  for  preserving  and  upholding 
the  supremacy  of  our  Lady  the  Queen,  her  heirs  and 
successors,  in  all  matters  civil  and  ecclesiastical  within 
this  realm  and  other  her  Majesty's  dominions. 

7».Tt>i*  Act  may  be  cited  for  all  purposes  as  "The 
Parliamentary  Oaths  Act,  1866." 

SCHEDULE. 

4gf  The  portion*  printed  m  Italic*  shout  the  extent  of  repeal 

30  Gar.  8,  stat.  2,  c.  1.— An  Act  for  the  more  ef- 
fectual preserving  the  King's  Person  and  Government, 
by  disabling  Papists  from  sitting  in  either  Bouse  of 
Parliament. — So  much  as  is  unrepealed. 

13  Will.  3,  c.  6— An  Act  for  the  further  Secu- 
rity of  his  Majesty's  Person*  and  the  Succession  of 
the  Crown  in  the  Protestant  Line,  and  for  extinguish- 
ing the  Hopes  of  the  pretended  Prince  of  Wales  and 
all  other  Pretenders,  and  their  open  and  secret  abet- 
tors.— Sections  10,  11. 

1  Geo.  1,  stat.  2,  c  13—- An  Act  for  the  fur- 
ther Security  of  his  Majesty's  Person  and  Govern- 
ment antjl  the  Succession  of  the  Crown  in  the  Heirs  of 
the  late  Princess  Sophia,  being  Protestants,  and  for 
extinguishing  the  Hopes  of  the  pretended  Prince  of 
Wales,  and  his  open  and  secret  Abettors. — Sections 
16,  17. 

6  Geo.  3,  c.  53.— An  Act  for  altering  the  oath  of 
abjuration  and  the  assurance,  and  for  amending  so 
much  of  an  act  of  the  seventh  year  of  her  late  Ma- 
jesty Queen  Anne,  intituled  An  Act  for  the  Improve- 
ment of  the  Union  of  the  Two  Kingdoms,  as  after  the 
Time  therein  limited  requires  the  delivery  of  certam 
Lista  and  Copies  therein  mentioned  to  Persons  in- 
dicted of  High  Treason  or  Misprision  of  Treason. — 
So  far  as  relates  to  oaths  to  be  taken  by  members  of 
cither  Mouse  of  Parliament. 

10  Geo.  4,  c.  7.— An  Act  for  the  Relief  of  his  Ma- 
jesty's Roman  Catholic  Subjects—- £0  far  as  relates 
to  oaths  to  be  taken  by  members  of  either  Souse  of 
Parliament. 

6  &  7  Vict.  c.  6. — An  Act  to  alter  the  Hours 
within  which  certain  Oaths  and  Declarations  ar§  to 
be  made  and  subscribed  in  the  House  of  Peers— The 
whole  Aot. 

21  &  22  Vict,  c  48. — An  Act  to  substitute  One 
Oath  for  the  Oaths  of  Allegiance,  Supremacy,  and 
Abjuration,  and  for  the  Relief  of  Her  Majesty's  Sub- 
jects professing  the  Jewish  Religion. — So  far  as  re- 
lates to  oaths  to  be  taken  by  members  of  either  House 
of  Parliament. 

21  &  22  Vict.  c.  49.— An  Act  to  provide  for  the 
Belief  of  Her  Majesty's  Subjects  professing  the  Jewish 
"Religion. — So  far  as  relates  to  oaths  to  be  taken  by 
member*  of  either  House  of  Parliament, 


22  Vict  c.  10.— An  Act  to  settle  the  form  Of 
Affirmation  to  be  made  in  certain  Cases  by  Quakers 
and  other  Persons  by  Law  permitted  to  make  an 
Affirmation  instead  of  taking  an  0%i\\.Sofar  as 
relates  tooaihs  to  be  taken  by  members  of  both  Howes 
of PattstjmeuL 

23  &  24  Vict  c.  63.— An  Act  to  amend  the  Act 
of  the  Twenty-first  and  Twenty-second  Years  of  Vic- 
toria, Chapter  Forty-nine*  to  provide  for  tip  Relief 
of  Her  Majesty's  Subjects  professing  the  Jewish  Reh> 
gien. — The  whole  Act. . 

,  .      ,  CAP.  XX. 

An  Ajct  to  indemnify  William  Forsyth  Esquire,  Ope 
of  Qer  Majesty's  Counsel,  from  any.  penal  Coaser 
quences  which  fye  may  Juive  incurred  by  sitting  or 
votfng  as  a  Member  of  the  House  of  Commons  while 
holding  the  Office  of  Standing  Counsel  to  the  Secre- 
tary of  State  in  Council  of  India. 

[30th  April,  1866.] 


CAP.  XXL 

An  Act  to  authorize  the  Commissioners  of  Her  Mv 
jesty'a  Works  and  Public  Buildings  to  acquire  \jjj 
compulsory  Purchase  or  otherwise  certain  Landji 
Houses,  and  Premises  in  the  Parish  of  Saint  Mar" 
garet,  Westminster;  and  for  other  purposes. 

[18th  May,  1866.] 

CAR  XXIL 
An  Act  to  render  it  unnecessary  to  make  and  sub- 
scribe* certain  Declarations  as  a  Qualification  for 
Offices  and  Employments;  to  indemnify  such  per- 
sons as  have  omitted  to  qualify  themselves  for 
Office  and  Employment;  and  for  other  purposes 
relating  thereto.  [18th  May,  I860*] 

cap.  xxm. 

An  Act  to  alter  certajn  Duties  of  Customs  in  the  Ids 
of  Man,  and  for  other  Purposes. 

[18th  May,  1866.] 


CAP.  XXIV. 
An  Act  to  confirm  certain  Provisional  Orders  under 
"  The  Local  Government  Act,  1858,"  relating  to 
the  Districts  of  Winchester,  Burton-upon-Treni, 
Longton,  Accrington,  Prestonj  Bangor,  EUand, 
Bauteady  Wadsworth,  Canterbury,  Dartmouth, 
Dukinfidd,  Stroud,  and  Bridlington,  and  for  other 
Purposes  relative  to  certain  Districts  under  the  said 
Act  [18th  May,  1866.] 

CAP.  XXV. 
An  Act  to  consolidate  and  amend  tho  several  Laws 
regulating  the  Preparation,  Issue,  and  Payment  of 
Exchequer  Bills  and  Bonds.     [18th  May,  1866.] 


CAP.  XXVI. 
An  Act  to  secure  the  Repayment  of  Public  Moneys 
advanced  for  the  Drainage  and  Improvement  of 
Lands  and  other  like  Objects  in  Ireland. 

[18th  Ifoy,  1866.] 
5  £6  Vic.  0.  89,    10  &  11  Vic.  c  32.    26  4r  27 
Vic.  c.  88.     27  £  28  Vic.  c.  72.     28  f  29  Vic 
e.  62.    28  i  2d  Vic  c  8a 
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Sec.  1.  All  public  moneys  advanced  to  be  charged 
and  chargeable  ae  if  28  f  29  Vic.  c  68 
had  not  been  passed. 

2.  Orders  to  be  registered  though  a  feeling  lande 

recorded  under  28  d  29  Fie.  c.  88. 

3.  Afa  62o/21  £  22  Fie.  c  72  to  apply  to  all 

charge**  fa 

4  Whereas  under  and  by  virtue  of  a  certain  Act  of 
the  session  of  the  fifth  and  sixth  years  of  her  Majesty, 
chapter  eighty-nine,  being  an  Act  to  promote  the 
drainage  of  land  and  improvement  of  navigation  and 
water-power  in  connexion  with  such  drainage  in  Ire- 
land, and  certain  Acts  amending  the  same,  and  of  a 
certain  other  Act  of  the  session  held  in  the  tenth  and 
eleventh  years  of  her  Majesty,  chapter  thirty-two, 
being  an  Act  to  facilitate  the  improvement  of  landed 
property  in  Ireland,  and  of  the  several  Acts  amend- 
ing and  extending  the  provisions  of  the  said  Acts  re- 
spectively ;  and  under  and  by  virtue  of  a  certain  Act, 
being  the  "  Drainage  and  Improvement  of  Lands  Act 
(Ireland),  1863,"  and  certain  other  Acts  of  the  ses- 
sion of  the  twenty-seventh  and  twenty-eighth  years  of 
her  Majesty,  chapter  seventy-two,  and  of  the  session 
of  the  twenty-eighth  and  twenty-ninth  years  of  her 
Majesty,  chapter  fifty-two,  for  amending  the  provi- 
sions of  the  said  last  mentioned  Act;,  and  under  and 
by  virtue  of  a  certain  Act  of  the  session  of  the  ninth 
year  of  her  Majesty,  chapter  three,  being  an  Act  to 
encourage  the  sea  fisheries  of  Ireland,  by  promoting 
and  aiding  with  grants  of  public  moneys  the  .construc- 
tion of  piers,  harbours,  and  other  works,  and  the  Acts 
amending  the  same,  provision  is  made  for  the  advance 
of  public  moneys  for  the  drainage  and  improvement 
of  lands  and  estates,  and  to  aid  in  the  construction  of 
public  works  in  Ireland,  and  for  the  securing  all  such 
advances  by  charging  the  same  on  the  lands,  estates, 
and  interests  of  proprietors  and  others,  and  in  priority 
to  other  charges  and  incumbrances  as  in  the  said  se- 
veral Acts  is  particularly  provided;  and  by  certain  of 
the  said  Acts  it  is  enacted  that  such  chargei  should 
have  priority  from  the  registration  in  the  Registry  of 
Deeds  Office  of  Ireland  of  certain  orders  of  the  Com- 
missioners of  Public  Works  in  Ireland  thereby  di- 
rected to  be  so  registered:'  'And  whereas  divers 
sums  of  public  moneys  have  been  already  advanced 
for  sueh  purposes,  and  on  such  security,  and  it  is  in- 
tended that  further  sums  will  be  hereafter  advanced 
for  the  like  purposes  and  upon  the  like  security: 

•  And  whereas  Acts  of  Parliament  may  be  here- 
after passed  providing  for  the  advances  of  public  mo- 
neys for  the  like  and  other  purposes,  and  on  the  like 
security: 

'And  whereas  in  the  session  of  the  twenty-eighth 
and  twenty-ninth  years  of  her  Majesty  an  Act  was 
passed  called  the  "  Record  of  Title  Act  {Ireland), 
1866,"  and  thereby  provision  is  made  for  the  re- 
cording of  titles  to  lands  sold  and  conveyed,  or  the 
title  to  which  may  be  declared  by  the  Landed  Estates 
Court  in  Ireland;  and  it  is  thereby  enacted  that,  sub- 
ject as  therein  mentioned,  the  recorded  owner  for  the 
time  being  shall  be  and  be  deemed  to  be  absolutely 
and  indefeasibly  possessed  of  and  entitled  to  such  re- 
corded estate  against  all  persons,  and  free  from  all 
-rights,  interests,  claims  and  demands  whatsoever,  in- 


cluding any  estate,  claim,  or  interest  of  her  Majesty,. 
her  heirs  and  successors;  provided  always,  that  no- 
thing therein  contained  should  prejudice  or  affect  any 
rentcharge  in  lien  of  tithe,  or  any  crown  rent  or  quit 
rent  to  the  crown,  or  any  charge  imposed  before  the 
day  of  the  passing  of  that  Act  under  any  public  Act 
or  Acts  for  promoting  drainage  or  land  impro? ement 
in  Ireland;  and  it  is  also  thereby  enacted  that  the 
provisions  of  the  several  Acts  of  Parliament  then  in 
force  relating  to  the  registry  of  deeds  in  Ireland 
should  cease  to  be  applicable  to  any  land  when  placed 
on  the  record  under  the  provisions  of  that  Act,  and 
so  long  as  it  remains  thereon: 

'And  whereas  it  is  apprehended  that  the  provisions 
of  the  said  "Record  of  Title  Act"  will  operate  to 
extinguish  or  endanger  and  postpone  in  many  instance! 
charges  created  to  secure  the  repayment  of  public 
moneys  advanced  under  the  said  Acts  when  such  mo- 
neys may  have  been  or  may  be  advanced  after  the 
passing  of  the  said  "  Record  of  Title  Act"  and  other- 
wise; and  difficulties  have  arisen  and  may  arise  as  to 
the  registration  of  snch  orders  as  aforesaid,  when 
such  orders  may  have  been  or  may  be  made  with  re- 
spect to  lands,  the  title  to  which  has  been  or  miy 
hereafter  be  recorded;  and  it  is  expedient  folly  to 
provide  for  the  repayment  of  public  money  advanced 
for  the  improvement  of  lands  and  other  the  like  ob- 
jects, and  for  that  purpose  to  amend  the  sixty-second 
section  of  the  Act  of  the  session  held  in  the  twentr- 
first  and  twonty-second  years  of  her  Majesty,  being 
an  Act  to  facilitate  the  sale  and  transfer  of  land  in 
Ireland: ' 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal  and  commons  is  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  That  in  all  cases  where  public  moneys  hare  been 
or  may  hereafter  be  advanced  under  and  by  virtue  of 
the  provisions  of  the  said  Acts,  or  any  of  them,  or  by 
virtue  of  any  Act  which  may  be  hereafter  passed  for 
the  like  purpose,  the  said  moneys  so  advanced  shall 
be  charged  and  chargeable  on  all  lands  and  estates, 
and  interest  in  lands,  and  on  all  persons  and  bodies 
whatsoever,  in  the  same  manner  and  in  the  same  pri- 
ority, and  shall  be  recoverable  by  the  same  means  is 
all  respects,  as  if  the  said  "  Record  of  Title  Act  {In- 
land), 1865,"  had  not  been  passed. 

2.  Every  order  made  or  to  be  made  by  the  Com- 
missioners of  Public  Works  in  Ireland,  and  by  anj 
of  the  said  Acts  directed  to  be  registered  in  the  Re- 
gistry of  Deeds  Office  in  Ireland,  shall  be  registered 
in  *aid  office  although  such  order  affect  or  purport  to 
affect  lands  in  Ireland  the  title  of  which  may  be  re- 
corded under  the  said  "Record  of  Title  Act;"  sod 
every  such  order  shall  be  also  registered  in  the  Record 
of  Title  Office  as  against  any  lands  recorded  therein, 
and  affected,  or  purporting  to  be  affected,  hy  sach 
order. 

3.  The  sixty-second  section  of  the  said  Act  to  ft* 
cilitate  the  sale  and  transfer  of  land  in  Ireland  shall 
apply  to  and  include  all  charges  made  or  to  be  made 
by  virtue  of  any  Act  authorizing  the  advance  of  pub* 
lie  money  upon  the  security  of  lands  in  Ireland. 
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cap.  xxvn. 

An  Act  to  amend  the  Dockyard  Extensions  Act, 
1865*  [18th  May,  1866.] 

CAP.  xxvni. 

An  Act  to  enable  the  Public  Works  Loan  Commis- 
sioners to  make  Advances  towards  the  Erection  of 
Dwellings  for  the  Labouring  Classes. 

[18th  May,  1866.] 

CAP.  XXIX. 
An  Act  to  authorise  the  Inclosure  of  certain  Lands 
in  pursuance  of  a  Report  of  the  Inclosure  Commis- 
sioners for  England  and  Wales. 

[18th  May,  1866.] 

CAP.  XXX. 
An  Act  to  amend  The  Harbours  and  Passing  Tolls, 
&c.  Act,  1861.  [18th  May,  1866.] 

Sec.  1.  Power  far  Board  of  Trade  to  authorise  sus- 
pension of  Sinking  Funa\  $c.  under  certain 
Harbour  Ads.    24  £>  25  Vict  c.  47- 

2.  Restriction  on  reborrowing. 

3.  Short  litle. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  Where  under  the  Harbours  and  Passing  Tolls, 
Ac.  Act,  1861,  any  loan  has  been  or  is  about  to  be 
made  by  the  Public  Works  Loan  Commissioners  to  a 
harbour  authority  haying  borrowing  powers  under  a 
special  Act  by  which  the  extinguishment  of  any  debt 
of  the  harbour  authority  by  means  of  annual  payments 
of  a  prescribed  amount  or  within  a  prescribed  time  is 
required,  and  the  Board  of  Trade,  on  the  application 
of  the  harbour  authority,  are  satisfied  that  by  virtue 
of  the  provision  made  or  about  to  be  made  for  repay- 
ment within  a  certain  time  of  any  such  loan  or  loans 
from  the  Public  Works  Loan  Commissioners  there 
will  be  extinguished  an  amount  of  debt  of  the  harbour 
authority  not  less  than  that  which  would  in  the  same 
time  be  extinguished  under  the  provisions  of  the 
special  Act,  and  the  Board  of  Trade  thereupon  certify 
in  writing  to  the  effect  that  it  is  expedient  that  the 
operation  of  the  provisions  of  the  special  Act  relative 
to  the  extinguishment  of  debt,  or  such  of  them  as  are 
referred  to  in  the  certificate,  should  as  from  a  time 
therein  specified,  and  subject  to  any  conditions  therein 
expressed,  be  suspended  during  the  period  or  periods 
for  repayment  of  such  loan  or  loans  to  the  Public 
Works  Loan  Commissioners,  then  and  in  every  such 
case  the  operations  of  those  provisions  shall  be  and 
the  same  is  by  virtue  of  this  Act  and  of  the  certificate 
suspended  accordingly. 

2.  Any  money  borrowed  from  the  Public  Works 
Loan  Commissioners  to  which  any  certificate  of  the 
Board  of  Trade  under  this  Act  relates,  when  paid  off 
shall  not  be  reborrowed. 

3.  This  Act  may  be  cited  as  The  Harbour  Loans 
Act,  1866. 


CAP.  XXXI. 

An  Act  to  provide  for  Superannuation  Allowances  to 
Officers  of  Vestries  and  other  Boards  within  the 
Area  of  the  Metropolis  Local  Management  Act. 

[18th  May,  1866.] 


CAP.  XXXIL 
An  Act  further  to  amend  the  Procedure  and  Powers 
of  the  Court  for  Divorce  and  Matrimonial  Causes. 

[11th  June  1866.] 


CAP.  XXXIIL 
An  Act  to  confirm  a  Provisional  Order  under  "  The 
Land  Drainage  Act,  1861."     [1 1th  June,  1866.] 

cap.  xxxrv. 

An  Act  to  give  further  Facilities  for  the  Establish- 
ment of  Societies  for  the  Assurance  of  Cattle  and 
other  Animals.  [  1 1  th  June  1 866.] 

Sec.  1.  Power  to  establish  Societies  for  the  Assurance 
of  Animals  to  any  amount  under  the 
Friendly  Societies  Act. 

2.  Contributions  to  be  recoverable  in  the  County 

Courts. 

3.  Short  tide. 

*  Whereas  it  is  expedient  to  give  further  facilities 
for  the  establishment  of  societies  for  the  assurance 
of  cattle  and  other  animals,  under  the  Friendly  So* 
cieties  Acts:  "  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same: 

1.  Notwithstanding  anything  in  the  Act  passed  in 
the  session  holden  in  the  eighteenth  and  nineteenth 
years  of  her  Majesty,  chapter  sixty-three,  intituled, 
An  Act  to  consolidate  and  amend  the  Law  relating  to 
Friendly  Societies,  a  society  may  be  established  under 
the  provisions  of  the  said  Act  for  the  assurance  to  any 
amount  against  loss  by  death  of  neat  cattle,  sheep. 
Iambs,  swine,  and  horses,  from  disease  or  otherwise; 
and  neither  the  provisions  in  section  nine  of  the  said 
Act,  that  no  member  shall  subscribe  or  contract  for  a 
sum  payable  on  death  or  any  other  contingency  ex- 
ceeding two  hundred  pounds,  nor  section  thirty- eight 
of  the  said  Act,  shall  apply  to  any  such  society  so 
established  or  which  may  hereafter  be  so  established 
for  such  purpose. 

2.  AH  contributions,  premiums,  and  other  payments 
payable  by  any  member  of  any  such  society,  under  the 
rules  thereof,  in  respect  of  any  assurance  effected  by 
him,  shall  be  considered  as  a  debt  due  by  him  to  the 
society,  and  shall  be  recoverable  as  such  in  the  County 
Court  of  the  district  within  which  the  usual  or  prin- 
cipal place  of  business  of  the  society  is  situate,  in 
Scotland  in  the  Sheriff  Court  of  the  county,  and  in 
Ireland  before  the  assUtaut  barrister  within  his  dis- 
trict 

3.  This  Act  may  be  cited  for  all  purposes  as  the 
Cattle  Assurance  Act,  I860. 


'.-1 1\1. 


10 


APPENDIX^TATOTES  29  fr  aft  tlrffOBIAi' 


t 


CAP.  XXXV. 

An  Act  for  the!  better  PMfettktt'  of  Odntafeicflis 

Diseases  at  certain  N*vil  and  Military  Stations, 

[11th  June,  1886.] 
Sec.  I1.  Short  title. 

2.  Interpretation  of  terms. 

3.  4<*  to  conimfncv  /rom  September  30,  1866, 

and  fW  27  £  28    Vict.  c.  85,  fo  cease  to 

operate,  except,  fa 
Act  to  extend  only  to  places  in  schedule. 
Expenses  of  Act  to  be  defrayed  by  admiralty, 

fa 

6.  Appointment  of  visiting  eurgeons  and  assis- 
tants. 

7.  Appointment  of  inspector  and  assistant  in 
spector  of  certified  hospitals. 

8.  Power  to  adtMrdUy,  fa  to  provide  hospitals 
and  certify  them. 

$.  Power  to  certify  ot^er  hospitals. 
10.  inspection  of  certified  hospitals. 
H.  Power  to  withdraw  certificate. 

12.  Provision  Jor  moral  and  religious  instruction. 

13.  Certificate  and  declaration  of  withdrawal 
Jo  be  gazetted. 

14.  Power  to  make  regulations  for  certified  hos- 
pitals. A  printed  copy  of  regulations  to 
be  evidence. 

15.  On  information,  justice  may  issue  notice  to 
woman  who  is  a  common  prostitute. 

16.  Power  to  Justice  to  order  periodical  medical 
,       examination. 

17.  Voluntary  Submission  by  woman. 

18.  Power  to  make  regulations  asto  examinations. 
19*   Visiting  surgeon  to  prescribe  times,  fa 

20.  Certificate  of  visiting  surgeon. 

21.  Placing  in  certified  hospital  for  treatment. 

22.  retention  in  hospital 
29.  Power  to  tranrfer  to  another  certified  hos- 
pital. 

24.  Limitation  of  detention. 

25.  Power  Jor  woman  detained  to  apply  to  jus- 
.  ticefor  discharge. 

26.  Duting  conveyance  to  certified  hospital  fai 
woman  deemed  to  be  in  legal  custody. 

2*1.  Expenses  of  woman's  return  home. 

28.  Punishment  of  women  for  refusing  to  be  ex- 
amined\  fa 

29.  Effect  fif  order  of  imprisonment  for  absence 
.  fa,  from  examination. 

30.  Effect  on  order  of  imprisonment  fdr  quitting 
hospital,  fa 

31.  Penalty  on  woman  discharged  uncured  con- 
.     .  ducting  herself  as  prostitute. 

32.  Order  to  operate  whenever  woman  is  resi- 
dent in  any  place  where  order  mda\  fa 

33.  Application  for  relief  from  examination. 

34.  Order  for  relief  from  examination  on  die- 
,  continuance  of  prostitution,  fa 

35.  Forfeiture  of  recognizance  by  return  topros- 
Jitotion.     , 

36.  Penaittia,  for.  permitting  prostitute  having 
contagious  disease  to  resort  to  any  house* 

,  ,^c»  for  prostitution. , -. 

37.  Application  of  11  #.18  Via,  c.  43,  and 
14  £  15  Vict.  c  93  to  this  Act 


38.  Forms  in  setorid  scheuuty  to  be  used. 
59.  instruments  may  be  itt  print,  fa 

40.  Presumption  as  to  signature  of  justices;  $c. 

41.  Mode  of  service: 

42.  Limitation  of  actions;  fa 

Be  it  exacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  witb  the  advice  arid  consent  of  ttie  lords  spiri- 
tual apd  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same  as  follows: 

PretSninarp. 

1.  This  Act  may  be  cited  as  the  Contagions  Dis- 
eases Act,  1866. 

2,  In  this  Act— 

the  term  "  Contagions  Disease "  means  venereal 

disease,  including  gonorrhoea: 
The  term  "police,rifaeani  metropolitan  police  or 
other  police  or  consUbolajy  aotborised  to  act  la 
any  part  of  any  place  to  which  this  Act  applies: 
The  term  '*  superintended  "includes  inspector: 
The  term  "chief  medical  officer"  means  theprin- 
cjpal  physician  or  surgeon  for  the  time  being 
attached  to  or  doing  duty  at  a  hospital,  or  the 
house  surgeon  or  resident  surgeon  of  the  hospital: 
The  term  "justice"  means  a  justice  of  the  peace 
having  jurisdiction  in  the  county,  borough,  or 
place  where  the  matter  requiring  the  cognisance 
of  ri  justice  arises,  or  in  any  part  of  any  place 
to  which  this  Act  applies: 
The  term  "  two  justices  "  means  two  or  mor©  jus- 
tices assembled  add  acting  together,  and  inclodei 
airy  police  or  stipendiary  magistrate  or  other  jus- 
tice having  by  law  for  any  purpose  the  powers  of 
two  justices. 
$.  This  Act  shall  commence  from  and  immediately 
after  the  thirtieth  day  of  September  one  thousand 
eight  hundred  and  sixty-six,  and  on  the  commence- 
ment of  this  Act  the  Contagious  Diseases  Prevention 
Act,  1864,  shall  cease  to  operate;  but  the  disoon* 
tinuance  of  that  Act  by  this  Act  shall  not  affect  the 
validity  or  invalidity  of  anything  done  or  Buffered  be- 
fore the  commencement  of  this  Act;  and  that  discon- 
tinuance or  anything  in  this  Act  shall  not  apply  to  or 
in  respect  of  any  offence,  act,  or  thing  committed  or 
done  or  omitted  before  the  commencement  of  this 
Act;  and  every  such  offence,  act,  or  thing  shall  ate 
and  notwithstanding  the  commencement  of  this  Act, 
have  the  same  consequences  and  effect  in  all  respects 
as  if  the  Contagions  Diseases  Prevention  Act,  1664, 
had  not  been  discontinued. 

Every  order  of  a  justice  under  the  said  Act  shall 
remain  in  force  as  if  this  Act  had  net  been  passed. 

Every  hospital  certified  under  the  said  Act  shall 
continue  to  be  a  certified  hospital,  for  the  pvrposes  of 
Ats  Act,  for  three  Months  alter  thfe  eotttneooement 
Of  this  Act,  unlets  before  the  eXjHratio*  of  that  tiett 
the  certificate  is  withdrawn  or  the  hospital  ft  certifies 
tftfder  this  Act;  and  every  hospital  certified  under 
this  Act  shall  be  fteenftd  a  certified  hospfcal  for  the 
purposes  of  the  *aM  Act,  as  long  as  the  operation 
thereof  continues  for  any  purpose  tinder  this  Act. 

Extent  of  Act 
I.  The  places  to  which  this  Act  applies  shall  be 
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the  placet  mentioned  in  the  first  schedule  to  this  Act, 
the  limits  of  which  places  shall  for  the  purposes  of 
this  Act  be  such  as  are  defined  in  that  schedule. 

Expenses  of.  Execution,  of  Act. 

5.  Expenses  incurred  in  the  execution  of  this  Act 
ahall  be  paid  under  the  direction  of  the  Lord  High 
Admiral  of  the  United  Kingdom  or  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral  (here- 
after in  this  Act  styled  the  admiralty)  and  of  such  one 
of  her  Majesty's  principal  secretaries  of  state  as  her 
.Majesty  thinks  fit  for  the  time  being  to  entrust  with 
.the  seals  of  the  war  department  (hereafter  in  this 
Act  atyjed  the  secretary  of  state  for  war)  out  of  money 
to  be  provided  by  Parliament  for  that  purpose. 

Visiting  Surgeons. 

6.  The  admiralty  or  the  secretary  of  state  for  war 
may,  on  the  commencement  of  this  Act,  appoint  a 
medical  officer  fbr  each  of  the  places  to  which  this 
Act  applies,  to  be,  during  pleasure,  visiting  surgeon 
there  fbr  the  purposes  of  this  Act,  and  may  from  time 
to  time,  en  the  death,  resignation,  or  removal  from 
office  or*  any  visiting  surgeon,  appoint  another  such 
officer  in  his  stead. 

The  admiralty  or  the  secretary  of  state  for  war 
may,  from  time  to  time  as  occasion  requires,  appoint 
a  medical  officer  to  he  the  assistant  of  any  such  visiting 
surgeon;  and  every  such  assistant  shall  have  the 
like  powers  and  duties  as  the  visiting  surgeon  on 
whom  he  is  appointed  assistant. 

A  notice  of  the  appointment  of  every  such  visiting 
surgeon  and  of  every  such  assistant  shall  be  published 
in  the  London  or  Dublin  Gazette,  according  as  the 
place  for  which  he  is  appointed  is  in  England  or  in 
Ireland.  ' 

A  copy  of  the  Gazette  containing  such  a  notice 
shall  be  conclusive  evidence  of  the  appointment. 

Inspector  of  Hospitals. 

7.  The  admiralty  and  the  secretary  ,of  state  for 
war  shall,  on  the  commencement  of  this  Act,  appoint  a 
medical  officer  to  be,  during  pleasure,  inspector  of 
certified  hospitals  under  this  Act,  and  shall  from  time 
to  time,  on  the  death,  resignation,  or  removal  from 
office  of  any  such  inspector,  appoint  another  such 
officer  in  his  stead. 

The  admiralty  and  the  secretary  of  state  for  war 
may,  from  time  to  time,  as  occasion  requires,  appoint 
&  medical  officer  to  be  an  assistant  inspector  of  cer- 
tified hospitals  under  this  Act,  which  assistant  shall 
have  the  like  powers  and  duties  as  the  inspector. 

A  notice  of  the  appointment  of  every  such  inspector 
and  of  every  such  assistant  shall  be  published  in  the 
London  Chiutte. 

A  copy  of  the  Gazette  containing  such  a  notice 
shall  be  conclusive  evidence  of  the  appointment. 

Certified  Hospitals. 
8.  The  admiralty  or  the  secretary  of  state  for  war 
may  from  time  to  time  provide  any  buildings  or  parts 
of  buildings  as  hospitals  for  the  purposes  of  this  Act, 
and  any  building  or  part  of  a  building  so  provided 
and  certified  in  Writing  by  the  admiralty  or  secretary 
of  state  for  war  (as  the  case  may  be)  to  be  so  pro- 
vided shall  be  deemed  a  certified  hospital  under  this 
Act ;  and  every  certified  hospital  so  provided  shall  be 


placed  under  the  control  or  management  of  such  per- 
sons as  to  the  admiralty  or  the  secretary  of  state  for 
war  from  time  to  time  seem  fit. 

$.  The  admiralty  or  the  secretary  of  state  for  war 
may  from  time  to  time,  on  such  application  or  with 
such  consent  as  to  them  or  him  seems  requisite,  and 
on  the  report  of  the  inspector  of  certified  hospitals, 
certify  in  writing  any  building  or  part  of  a  building 
(not  provided  as  a  hospital  by  the  admiralty  or  secre- 
tary of  state  for  war)  to  be  useful  and  efficient  as  a 
hospital  for  the  purposes  of  this  Act,  and  thereupon 
that  building  or  part  of  a  building  shall  be  deemed  a 
certified  hospital  under  this  Act 

10.  The  inspector  of  certified  hospitals  shall  from 
time  to  time  visit  and  inspect  every  certified  hospital 

11.  The  admiralty  or  the  secretary  of  state  for 
war  may  at  any  time,  by  declaration  in  writing, 
declare  the  certificate  relative  to  any  certified  hospital 
withdrawn  as  from  a.  time  specified  in  the  declaration, 
and  thereupon  the  same  shall  cease  to  be  a  certified 
hospital  as  from  the  time  so  specified. 

12.  A  hospital  shall,  not  be  certified  under  this 
Act  unless  at  the  time  of  the  granting  of  a  certificate 
adequate  provision  is  made  for  the  moral  and  religious 
instruction  of  the  women  detained  therein  under  this 
Act ;  and  if  at  any  subsequent  time  it  appears  to  the 
admiralty  or  the  secretary  of  state  for  war  that  in 
any  such  hospital  adequate  provision  for  that  purpose 
is  not  made,  the  certificate  of  jtfiat  hospital  shall  be 
withdrawn. 

13.  IE  very  certificate  and  every  declaration  of  with- 
drawal of  a  certificate  relative  to  any  hospital  under 
this  Act  shall  be  published  in  the  London  or  Dublin 
Gazette,  according  as  the  hospital  to  which  the  certi- 
ficate or  declaration  relates  is  in  England  or  in  Ire- 
land. 

A  copy  of  the  Gazette  containing  any  such  certi- 
ficate or  declaration  shall  be  conclusive  evidence  of 
such  certificate  or  declaration. 

Every  certificate  proved  to  have  been  made  shall 
be  presumed  to  be  in  force  until  the  withdrawal  thereof 
is  proved. 

14.  The  managers  or  persons  having  the  control  or 
management  of  each  certified  hospital  shall  make  regu- 
lations for  the  management  and  government  of  the 
hospital,  as  far  as  regards  women  authorized  by  this 
Act  to  be  detained  therein  for  medical  treatment/ or 
being  therein  under  medical  treatment  for  a  contagions 
disease,  such  regulations  not  being  inconsistent  with 
the  provisions  of  this  Act,  and  may  from  time  to 
time  alter  any  such  regulations;  but  all  such  regula- 
tions, and  all  alterations  thereof,  shall  be  subject  to 
the  approval  in  writing  of  the  admiralty  or  the  secre- 
tary of  state  for  war. 

A  printed  copy  of  regulations  purporting  to  be  regu- 
lations of  a  certified  hospital  so  approved,  such  copy 
being  signed  by  the  inspector  of  certified  hospitals,1  or 
the  chief  medical  officer  of  the  hospital,  shall  be  evi- 
dence of  the  regulations  of  the  hospital,  and  of  the 
due  making  and  approval  thereof,  for  the  purposes  of 
this  Act. 

Periodical  MeMcal  Examinations* 

15.  Where  an  information  on  oath  is  laid  before  a 
justice  by  a  superintendent  of  police,  charging  to  the 
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effect  that  the  informaut  has  good  cause  to  believe 
that  a  woman  therein  named  is  a  common  prostitute, 
and  cither  is  resident  within  the  limits  of  any  place  to 
which  this  Act  applies,  or,  being  resident  within  five 
miles  of  those  limits,  has,  within  fourteen  days  before 
the  laying  of  the  information,  been  within  those  limits 
for  the  purpose  of  prostitution,  the  justice  may,  if  he 
thinks  fit,  issue  a  notice  thereof  addressed  to  such 
woman,  which  notice  the  superintendent  of  police 
shall  cause  to  be  served  on  her: 

Provided  that  nothing  in  this  Act  contained  shall 
apply  or  extend,  in  the  case  of  Woolwich,  to  any 
woman  who  is  not  resident  within  one  of  the  parishes 
f   Woolwich,  Plumstead,  or  Charlton. 

16.  In  either  of  the  following  cases,  namely: — 
If  the  woman  on  whom  such  a  notice  is  served 

appears  herself,  or  by  some  person  on  her  behalf, 
at  the  time  and  place  appointed  in  the  notice,  or 
at  some  other  time  and  place  appointed  by  ad- 
journment;— 
*  If  she  does  not  so  appear,  and  it  is  shown  (on  oath) 
to  the  justice  present  that  the  notice  was  served 
on  her  a  reasonable  time  before  the  time  ap- 
pointed for  her  appearance,  or  that  reasonable 
notice  of  such  adjournment  was  given  to  her  (as 
the  case  may  be) — 
The  justice  present,  on  oath  being  made  before  him 
substantiating  the  matter  of  the  information  to  his 
satisfaction,  may,  if  he  thinks  fit,  order  that  the 
woman  be  subject  to  a  periodical  medical  examination 
by  the  visiting  surgeon  for  any  period  not  exceeding 
one  year,  for  the  purpose  of  ascertaining  at  the  time 
of  each  such  examination  whether  she  is  affected  with 
a  contagious  disease ;  and  thereupon  she  shall  be  sub- 
ject to  such  a  periodical  medical  examination,  and  the 
order  shall  be  a  sufficient  warrant  for  the  visiting 
surgeon  to  conduct  such  examination  accordingly. 

The  order  shall  specify  the  time  and  place  at  which 
the  woman  shall  attend  for  the  first  examination. 

The  superintendent  of  police  shall  cause  a  copy  of 
the  order  to  be  served  on  the  woman. 

17.  Any  woman,  in  any  place  to  which  this  Act 
applies,  may  voluntarily,  by  a  submission  in  writing 
signed  by  her  in  the  presence  of  and  attested  by  the 
superintendent  of  police,  subject  herself  to  a  periodical 
medical  examination  under  this  Act  for  any  period 
not  exceeding  one  year. 

18.  For  each  of  the  places  to  which  this  Act  ap- 
plies, either  the  admiralty  or  the  secretary  of  state  for 
war  (but  not  both  for  any  one  place)  may  from  time 
to  time  make  regulations  respecting  the  times  and 
places  of  medical  examinations  under  this  Act  at  that 
place,  and  generally  respecting  the  arrangements  for 
the  conduct  there  of  those  examinations;  and  a  copy 
of  all  such  regulations  from  time  to  time  in  force  for 
each  place  shall  be  sent  by  the  admiralty  or  the  secre- 
tary of  state  for  war  (as  the  case  may  be)  to  the  clerk 
of  the  peace,  town  clerk  (if  any),  clerk  of  the  jastices, 
visiting  surgeon,  and  superintendent  of  police. 

19.  The  visiting  surgeon,  having  regard  to  the  re- 
gulations aforesaid  and  to  the  circumstances  of  each 
case,  shall  at  the  first  examination  of  each  woman 
examined  by  him,  and  afterwards  from  time  to  time 
as  occasion  requires,  prescribe  the  times  and  places 
At  which  she  is  required  to  attend  again  for  exami- 


nation ;  and  he  shall  from  time  to  time  give  or  caaie 
to  be  given  to  each  such  womau,  notice  in  writing  of 
the  times  and  places  so  prescribed. 

Detention  in  Hospital. 

20.  If  on  any  such  examination  the  woman  ex- 
amined is  found  to  be  affected  with  a  contagious 
disease,  she  shall  thereupon  be  liable  to  be  detained 
in  a  certified  hospital  subject  and  according  to  the 

1  provisions  of  this  Act,  and  the  visiting  surgeon  shall 
sign  a  certificate  to  the  effect  that  she  is  affected  with 
a  contagious  disease,  naming  the  certified  hospital  in 
which  she  is  to  be  placed;  and  he  shall  sign  thatcer- 

j  tificate  in  triplicate,  and  shall  cause  one  of  the 
originals  to  be  delivered  to  the  woman  and  the  otben 
to  the  superintendent  of  police. 

21.  Airy  woman  to  whom  any  such  certificate  of 
the  visiting  surgeon  relates  may,  if  she  thinks  fit, 
proceed  to  the  certified  hospital  named  in  that  certi- 
ficate, and  place  herself  there  for  medical  treatment, 
but  if  after  the  certificate  is  delivered  to  her  she 
neglects  or  refuses  to  do  so,  the  superintendent  of 
police,  or  a  constable  acting  under  his  orders,  shall 
apprehend  her,  and  convey  her  with  all  practicable 
speed  to  that  hospital,  and  place  her  there  for  medical 
treatment,  and  the  certificate  of  the  visiting  surgeon 
shall  be  a  sufficient  authority  to  him  for  so  doing. 

The  reception  of  a  woman  in  a  certified  hospital  bj 
the  managers  or  persons  having  the  control  or  manage- 
ment thereof  shall  be  deemed  to  be  an  undertaking 
by  them  to  provide  for  her  care  and  treatment,  lodging, 
clothing,  and  food,  during  her  detention  in  the  hospital. 

22.  Where  a  woman  certified  by  the  visiting  sur- 
geon to  be  affected  with  a  contagions  disease  places 
herself,  or  is  placed  as  aforesaid,  in  a  certified  hospital 
for  medical  treatment,  she  shall  be  detained  there  for 
that  purpose  by  the  chief  medical  offieer  of  the  hospi- 
tal until  discharged  by  him  by  writing  under  his  hand. 

The  certificate  of  the  visiting  surgeon,  one  of  the 
three  originals  whereof  shall  be  delivered  by  the  su- 
perintendent of  police  to  the  chief  medical  officer,  shall! 
when  so  delivered,  be  sufficient  authority  for  such  de- 
tention. 

23.  The  inspector  of  certified  hospitals  may,  if  in 
any  case  it  seems  to  him  expedient,  by  order  in 
writing  signed  by  him,  direct  the  transfer  of  any  wo- 
man detained  in  a  certified  hospital  for  medical 
treatment  from  that  certified  hospital  to  another  named 
in  the  order. 

Every  such  order  shall  be  made  in  triplicate,  and 
one  of  the  originals  shall  be  delivered  to  the  woman 
and  the  others  to  the  superintendent  of  police. 

Every  such  order  shall  be  sufficient  authority  for 
the  superintendent  of  police  or  any  person  acting 
nnder  his  orders  to  transfer  the  woman  to  whom  it 
relates  from  the  one  hospital  to  the  other,  and  to 
place  her  there  for  medical  treatment ;  and  she  shall 
be  detained  there  for  that  purpose  by  the  chief  medical 
officer  of  the  hospital  until  discharged  by  him  by 
writing  nnder  his  hand. 

The  order  of  the  inspector  of  certified  hospitals,  one 
of  the  originals  whereof  shall  be  delivered  by  the  su- 
perintendent of  police  to  the  chief  medical  offieer  of 
the  hospital  to  which  the  transfer  is  made,  shall  when 
ao  delivered  be  sufficient  authority  for  such  detention. 
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24.  Provided  always,  That  any  woman  shall  not 
be  detained  under  any  one  certificate  for  a  longer  time 
than  three  months,  unless  the  chief  medical  officer  of 
the  hospital  in  which  she  is  detained,  and  the  inspec- 
tor of  certified  hospitals,  or  the  visiting  surgeon  for 
the  place  when  she  came  or  was  brought,  conjointly 
certify  that  her  farther  detention  for  medical  treatment 
is  requisite  (which  certificate  shall  be  in  duplicate,  and 
one  of  the  originals  thereof  shall  be  delivered  to  the 
woman);  and  in  that  case" she  may  be  farther  detained 
in  the  hospital  in  which  she  is  at  the  expiration  of  the 
said  period  of  three  months  by  the  chief  medical 
officer  until  discharged  by  him  by  writing  under  his 
band ;  bat  so  that  any  woman  be  not  detained  under 
any  one  certificate  for  a  longer  time  in  the  whole  than 
six  months. 

25.  If  any  woman  detained  in  any  hospital  const- 
aiders  herself  entitled  to  be  discharged  therefrom,  and 
the  chief  medical  officer  of  the  hospital  refuses  to  dis- 
cbarge her,  such  woman  shall  on  her  request  be  con- 
veyed before  a  justice  who,  if  he  is  satisfied  upon 
reasonable  evidence  that  she  is  free  from  a  contagious 
disease,  shall  discharge  her  from  such  hospital,  and 
such  order  of  discharge  shall  have  the  same  effect  as 
the  discharge  of  the  chief  medical  officer. 

26.  Every  woman  conveyed  or  transferred  under 
this  Act  to  a  certified  hospital  shall,  while  being  so 
conveyed  or  transferred  thither,  and  also  while  de- 
tained there,  be  deemed  to  be  legally  in  the  custody 
of  the  person  conveying,  transferring,  or  detaining 
faer,  notwithstanding  that  she  is  for  that  purpose  re- 
moved out  of  one  into  or  through  another  jurisdiction, 
or  is  detained  in  a  jurisdiction  other  than  that  in 
which  the  certificate  of  the  visiting  surgeon  was  made. 

27.  Every  woman  shall,  on  her  discbarge  from  the 
hospital,  be  seat  to  the  place  of  her  residence,  if  she 
so  desires,  without  expense  to  herself. 

Refusal  to  be  examined,  $c. 

28.  In  the  following  cases,  namely, — 

If  any  woman  subjected  by  order  of  a  justice  under 
this  Act  to  periodical  medical  examination  at  any 
time  temporarily  absents  herself  in  order  to  avoid 
submitting  herself  to  such  examination  on  any 
occasion  on  which  she  ought  so  to  submit  her- 
self, or  refuses  or  wilfully  neglects  to  submit 
herself  to  such  examination  ou  any  such  occa- 
sion; 
If  any  woman  authorised  by  this  Act  to  be  de- 
tained in  a  certified  hospital  for  medical  treatment 
quits  the    hospital  without  being    discharged 
therefrom  by  the  chief  medical  officer  thereof  by 
writing  under  his  hand  (the  proof  whereof  shall 
lie  on  the  accused ;) 
If  any  woman  authorized  by  this  Act  to  be  detained 
in  a  certified  hospital  for  medical  treatment,  or 
any  woman  being  in  a  certified  hospital  under 
medical  treatment  for  a  contagions  disease,  re- 
fuses or  wilfully  neglects  while  in  the  hospital  to 
conform  to  the  regulations  thereof  approved  un- 
der this  Act; 
Then  and  in  every  such  case  such  woman  shall  be 
gujlty  of  an  offence  against  this  Act,  and  on  summary 
conviction  shall  be  liable  to  imprisonment  with  or 
without  hard  labour,  in  the  case  of  a  first  offence  for 


any  term  not  exceeding  one  month,  and  in  the  case 
of  a  second  or  any  subsequent  offence  for  any  term 
not  exceeding  three  months;  and  in  the  case  of  the 
offence  of  quitting  the  hospital  without  being  dischar- 
ged as  aforesaid  the  woman  may  be  taken  into  custody 
without  warrant  by  any  constable. 

29.  If  any  woman  is  convicted  of  and  imprisoned 
for  the  offence  of  absenting  herself  or  of  refusing  or 
neglecting  to  submit  herself  to  examination  as  afore- 
said, the  order  subjecting  her  to  periodical  medical 
examination  shall  be  in  force  after  and  notwithstand- 
ing her  imprisonment,  unless  the  surgeon  or  other 
medical  officer  of  the  prison,  or  a  visiting  surgeon 
appointed  under  this  Act,  at  the  time  of  her  discharge 
from  imprisonment,  certifies  in  writing  to  the  effect 
that  she  is  then  free  from  a  contagious  disease  (the 
proof  of  which  certificate  shall  lie  on  her),  and  in  that 
case  the  order  subjecting  her  to  periodical  medical 
examination  shall,  on  her  discharge  from  imprison- 
ment, cease  to  operate. 

30.  If  any  woman  is  convicted  of  and  imprisoned 
for  the  offence  of  quitting  an  hospital  without  being 
discharged,  or  of  refusing  or  neglecting  while  in  an 
hospital  to  conform  to  the  regulations  thereof  as  afore- 
said, the  certificate  of  the  visiting  surgeon  under  which 
she  was  detained  in  the  hospital  shall  continue  in 
force,  and  on  the  expiration  of  her  term  of  imprison- 
ment she  shall  be  sent  back  from  the  prison  to  that 
certified  hospital,  and  Bhall  (notwithstanding  anything 
in  this  Act)  be  detained  there  under  that  certificate  as 
if  it  were  given  on  the  day  of  the  expiration  of  her 
term  of  imprisonment,  unless  the  surgeon  or  other 
medical  officer  of  the  prison,  or  a  visiting  surgeon  ap- 
pointed under  this  Act,  at  the  time  of  her  discbarge 
from  imprisonment,  certifies  in  writing  to  the  effect 
that  she  is  then  free  from  a  contagious  disease  (the 
proof  of  which  certificate  shall  lie  on  her),  and  in  that 
case  the  certificate  nnder  which  she  was  detained,  and 
the  order  subjecting  her  to  periodical  medical  exami- 
nation, shall,  on  her  discharge  from  imprisonment, 
cease  to  operate. 

31.  If  on  any  woman  leaving  a  certified  hospital  a 
notice  in  writing  is  given  to  her  by  the  chief  medical 
officer  of  the  hospital  to  the  effect  that  she  is  still 
affected  with  a  contagious  disease,  and  she  is  after- 
wards in  any  place  for  the  purpose  of  prostitution 
without  having  previously  received  from  a  visiting 
snrgeon  appointed  under .  this  Act  a  certificate  in 
writing  endorsed  on  the  notice  or  on  a  copy  thereof 
certified  by  the  chief  medical  officer  of  the  hospital 
(proof  of  which  certificate  shall  lie  on  her)  to  the  effect 
that  she  is  then  free  from  a  contagious  disease,  she 
shall  be  guilty  of  an  offence  against  this  Act,  and  on 
summary  conviction  before  two  justices  shall  be  liable 
to  be  imprisoned,  with  or  without  hard  labour,  in  the 
case  of  a  first  offence  for  any  term  not  exceeding  one 
month,  and  in  the  case  of  a  second  or  any  subsequent 
offence  for  any  term  not  exceeding  three  months. 

Duration  of  order. 
82.  Every  order  nnder  this  Act  subjecting  a  woman 
to  periodical  medical  examination  shall  be  in  operation 
and  enforceable,  in  manner  in  this  Act  provided,  as 
long  as  and  whenever  from  time  to  time  the  woman 
to  whom  it  relates  is  resident  within  the  limits  of  the 
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place  to  which  this  Act  applies  wherein  the  order  was 
made,  or  within  fire  miles  of  those  limits,  bnt  not  in 
any  case  for  a  longer  period  than  one  year;  and  where 
the  chief  medical  officer  of  a  certified  hospital,  on  the 
discharge  by  him  of  any  woman  from  the  hospital,  cer- 
tifies that  she  is  free  from  a  contagions  disease  (proof 
of  which  certificate  shall  lie  on  her),  the  order  sub- 
jecting her  to  periodical  medical  examination  shall 
thereupon  cease  to  operate. 

Relief  from  examination, 

33.  If  any  woman  subjected  to  a  periodicahmedical 
examination  under  this  Act  (either  on  her  own  sab* 
mission  or  under  the  order  of  a  jastice),  desiring  to  be 
relieved  therefrom,  and  not  being  nnder  detention  in 
a  certified  hospital,  makes  application  in  writing  in 
that  behalf  to  a  justice,  the  justice  shall  appoint  by 
notice  in  writing  a  time  and  place  for  the  hearing  of 
the  application,  and  shall  cause  the  notice  to  be  de- 
livered to  the  applicant,  and  a  copy  of  the  application 
and  of  the  notice  to  be  delivered  to  the  superintendent 
of  police. 

34.  If  on  the  hearing  of  the  application  it  is  shown 
to  the  satisfaction  of  a  justice,  that  the  applicant  has 
ceased  to  be  a  common  prostitute,  or  if  the  applicant, 
"kith  the  approval  of  the  justice,  enters  into  a  recog- 
nizance, with  or  without  sureties,  as  to  the  justice 
aeems  meet,  for  her  good  behaviour  during  three 
months  thereafter,  the  justice  shall  order  that  she  be 
relieved  from  periodical  medical  examination. 

35.  Every  such  recognizance  shall  be  deemed  to  be 
forfeited  if  at  any  time  during  the  term  for  which  it 
is  entered  into  the  woman  to  whom  it  relates  is 
(within  the  limits  of  any  place  to  which  this  Act 
applies)  in  any  public  thoroughfare,  street,  or  place 
for  the  purpose  of  prostitution,  or  otherwise  (within 
those  limits)  conducts  herself  as  a  common  prostitute. 

Penalties  for  harbouring  y  Sf€. 

36.  If  any  person,  being  the  owner  or  occupier  of 
any  house,  room,  or  place  within  the  limits  of  any 
place  to  which  this  Act  applies,  or  being  a  manager 
or  assistant  in  the  management  thereof,  having  rea- 
sonable cause  to  believe  any  woman  to  be  a  common 
prostitute  and  to  be  affected  with  a  contagious  disease, 
Induces  or  suffers  her  to  resort  to  or  be  in  that  house, 

room,  or  place  for  the  purpose  of  prostitution,  he  shall 
be  guilty  of  an  offence  against  this  Act,  and  on  sum- 
mary  conviction  thereof  before  two  justices  shall  be 
liable  to  a  penalty  not  exceeding  twenty  pounds,  or, 
at  the  discretion  of  the  justices,  to  be  imprisoned  for 
any  term  not  exceeding  six  months,  with  or  without 
hard  labour: 

Provided  that  a  conviction  under  this  enactment 
shall  not  exempt  the  offender  from  any  penal  or  other 
consequences  to  which  he  may  be  liable  for  keeping 
or  being  concerned  in  keeping  a  bawdy  house  or  dis- 
orderly houses  or  for  the  nuisance  thereby  occasioned. 

Procedure  £c. 


37*  All  proceedings  under  this  Act  before  and  by 
iustices  shall  be  had  in  England  according  to  the  pro- 
visions of  the  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  her  Majesty  (chapter  forty- three),  •«  to 
facilitate  the  performance  of  the  duties  of  justices  of 


the  peace  out  of  sessions  within  England  and  Woks 
with  respect  to  summary  convictions  and  orders,'1  and 
in  Ireland  according  to  the  provisions  of  The  Petty 
Sessions  [Ireland)  Act,  1851,  as  Car  as  those  pro- 
visions respectively  are  not  inconsistent  with  any 
provision  of  this  Act,  and  save  that  the  room  or  place 
in  which  a  justice  sits  to  inquire  into  the  truth  of  the 
statements  contained  in  any  information  or  application 
nnder  this  Act  against  or  by  a  woman  shall  not,  un- 
less the  woman  so  desires,  be  deemed  an  open  court 
for  that  purpose;  and,  Unless  the  woman  otherwise 
desires,  the  justice  may,  in  his  discretion,  order  that 
no  person  have  access  to  or  be  or  remain  in  that  room 
without  his  consent  or  permission. 

38.  The  forms  of  certificated,  orders,  and  other  in- 
struments given  in  the  second  schedule  to  this  Act,  or 
forms  to  the  like  effect,  with  such  variations  and 
additions  as  circumstances  require,  may  be  used  for 
the  purposes  therein  indicated  and  according  to  the 
directions  therein  contained,  and  instruments  in  those 
forms  shall  (as  regards  the  form  thereof)  be  valid  and 
sufficient. 

69.  Any  certificate,  order,  notice,  or  other  instru- 
ment made  or  issued  for  the  purposes  of  this  Act  may 
be  partly  in  print  and  partly  in  writing. 

40.  In  any  proceeding  nnder  this  Act  any  notice, 
order,  certificate,  copy  of  regulations,  Or  other  instru- 
ment purporting  to  be  signed  by  a  justice,  superinten- 
dent of  police,  visiting  surgeon,  assistant  visiting 
surgeon,  surgeon  or  other  medical  officer  of  a  prison, 
chief  medical  officer  of  a  certified  hospital,  or  the  in- 
spector or  an  assistant  inspector  of  certified  hospitals, 
or  by  any  person  in  her  Majesty's  service  or  in  that 
of  the  admiralty,  shall  on  production  be  received  in 
evidence,  and  shall  be  presumed  to  have  been  duly 
signed  by  the  person,  and  in  the  character  by  whom 
and  in  which  it  purports  to  be  signed,  until  the  con- 
trary is  shown. 

41.  Every  notice,  order,  or  other  instrument  by 
this  Act  required  to  be  served  on  a  woman  shall  be 
served  by  delivery  thereof  to  some  person  for  her 
at  her  usual  place  of  abode,  or  by  delivery  thereof  to 
her  personally. 

42.  Any  action  or  prosecution  against  any  person 
for  anything  clone  in  pursuance  or  execution  or  in- 
tended execution  of  this  Act  shall  be  laid  and  tried  in 
the  county  where  the  thing  was  done,  and  shall  be 
commenced  within  three  months  after  the  thing  done 
and  not  otherwise. 

Notice  in  writing  of  every  such  action  and  of  the 
cause  thereof  shall  be  given  to  the  intended  defendant 
one  month  at  least  before  the  commencement  of  the 
action. 

In  any  such  action  the  defendant  may  plead  gene- 
rally that  the  Act  complained  of  was  done  in  pursu- 
ance or  execution  or  intended  execution  of  this  Act, 
and  give  this  Act  and  the  special  matter  is  evidence 
at  any  trial  to  be  bad  thereupon. 

The  plaintiff  shall  not  recover  if  tender  of  sufficient 
amends  is  made  before  action  brought,  or  if  a  sufficient 
sum  of  money  is  paid  into  court  after  action  brought, 
by  or  on  behalf  of  the  defendant. 

If  a  verdict  passes  for  the  defendant,  or  the  plain- 
tiff becomes  nonsuit,  or  discontinues  the  action  after 
issue  joined,  or  if,  on  demurrer  on  otherwise,  juJg- 
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ment  is  given  against  the  plaintiff,  the  defendant  shall 
recover  his  fall  costs  as  between  attorney  and  client, 
and  shall  have  the  like  remedy  for  the  same  as  any 
defendant  has  by  law  or  costs  in  other  cases. 

Though  a  verdict  is  given  for  the  plaintiff;  he  shall 
not  have  costs  against  the  defendant  nnless  the  judge 
before  whom  the  trial  is  had  certifies  his  approbation 
of  the  action. 
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SCHEDULES. 

THE  FIRST  SCHEDULE 


of  Flam. 


Limits  of  Place* 


Portsmouth. ..The  limits  of  the  municipal  borough  of 
Portsmouth,  and  of  the  residue  of  the 
Island  of  Portsea,  and  of  the  parish  of 
Alverstoke,  and  of  the  township  of 
Landport. 

Plymouth  and  The   limits   of  the  following   places; 
Devenport      namely, — 

The  municipal  borough  of  Pry- 
mouth. 
The  parliamentary  borough  of 

Devonport 
The  parish  of  Laira, 
The  tithing  of  Pennycross  or 

Western  Peveril. 
The  tithing  of  Compton  Gif- 

ford. 
Torpoint,   in  the  county  of 
Cornwall,  within  the  di- 
stance of  half  a  mile  from 
tlie  Ferry  Gate. 
Woolwich    ...The  limits  of  the  parishes  of  Woolwich, 
Plumstead,  and  Charlton. 

Chatham The  limits  of  the  following  parishes; 

namely, — 

Chatham, 
Gillingham, 

St  Nicholas,  Rochester, 
St  Margaret,  Rochester, 
The  Precincts,  Rochester, 
Brompton, 
New  Brompton, 
Strood,  and 
Frindsbury, 
and  of  the  hamlet  of  Grange,  other- 
wise Grencb. 
Sheerness    ...The  limits  of  the  parish  of  Minster,  and 
of  the  township  of  Qoeensborough. 
Aldershot  ...The  limits  of  the  following  parishes; 


Purbright, 

Ash, 

Compton, 

Pepper  Harrow, 

PrimJey, 

Pattenhatn, 

Seal,  and 

Topgham, 

£l«ie*d, 

Farnham, 

Bisley, 


1 


in  tfee 
county  of 
Surrey. 


Aldershot, 

Yateley, 

Crondall, 

Dogmersfield, 

Winchfield, 


Hartley  Wintbey,  >  county  of 


in  the} 


Hants. 


Windsor . 


Colchester 


Cove, 

Eversley, 

Farnborough, 

Binstead, 

Bentley, 

Sandhurst,  in  the' county  of 
Berks. 
.The  limits  of  the  following  parishes; 
namely, — 

New  Windsor,  1       fa  the 

Old  Windsor,    v    county  of 

CJewer,  j      Berks. 

Eton,  in  the  county  of  Bucks. 
The  limits  of  the  following  parishes  or 
ecclesiastical  districts;  namely, — 

All  Saints. 

St.  Botolph. 

St  GHes. 

St  James. 

St  John. 

St.  Leonard. 

St.  Martin. 

St  Mary  at  the  Wajls. 

St.  Mary  Magdalene. 

St.  Nicholas. 

St.  Peter. 

St  Runwald. 

The  Holy  Trinity. 
ShorncHffe  ...The  limits  of  the' following  parishes; 
namely,— 

Cheriton. 

Hythe. 

Folkstone. 
The  Ourragh..Tbe  limits  of  the  following  parishes; 
namely,— 

Kiicnllen. 

Eildaret 

Ballysax. 

Great  Conwell. 

Monistown-beller. 
.The  limits  of  the  borough  of  Cork  for 

municipal  purposes. 
.The  limits  of  the  town  of  Queenstown 
for  the  purposes  of  town  improvement. 


Cork  

Queenstown 


THE  SECOND  SCHEDULE. 

FORMS. 

<A.) 

Gatette  Notice  of  Appointments. 

London  18    . 

The  lords  commissioners  of  the  admiralty  Jiave  [or 
the  secretary  of  state  for  war  has]  appointed  JR.  & 
to  .be  visiting  sturgeon  [or  assistant  visaing  sur- 
geon] for  [Portsmouth,  or  the  lords  commoners  ot 
the  admiralty  and  the  secretary  of  state  for  war  have 
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appointed  P.  T.  to  be  inspector  (or  assistant  inspec- 
tor) of  certified  hospitals]  under  The  Contagions  Dis- 
ease* Act,  1866. 

(B.) 
Certificate  Jor  Hospital  provided  by  Admiralty,  £c. 
Thi  Oomtaoious  Diseases  Act,  1866. 
In  pursuance  of  the  above-mentioned  Act,   it  is 
hereby  certified  by  the  commissioners  for  executing 
the  office  of  lord  high  admiral  of  the  United  Kingdom 
[or  by  her  Majesty's  principal  secretary  of  state  in- 
trusted with  the  seals  of  the  war  department],  that 
the  following  building  [or  part  of  a  building],  namely, 
[here  describe  generally  the  building  or  part  of  build- 
ing,] has  been  provided  by  the  said  lords  commis- 
sioners [or  secretary  of  state]  as  a  hospital  for  the 
purposes  of  the  said  Act. 

Dated  this  day  of  18     .  , 

By  order  of  the  Lords  Commissioners  of  the  Admi- 
ralty. 

(Signed)        C.P., 

Secretary  of  the  Admiralty. 
[Or 
By  order  of  the  Secretary  of  State  for  War, 
(Signed)        E.L., 

Under-Secretary  of  State.] 

(0.)     . 
Certificate  for  Hospital  not  provided  by  Admiralty,  $c. 
The  Contagious  Diseases  Act,  1866. 
In  pursuance  of  the  above-mentioned  Act,  it  is 
hereby  certified  by  the  commissioners  for  executing 
the  office  of  lord  high  admiral  of  the  United  Kingdom 
[or  by  her  Majesty's  principal  secretary  of  state  in- 
trusted with  the  seals  of  the  war  department],  that 
the  following  building  [or  part  of  a  building],  namely, 
[the  lock  wards  of  the  Portsmouth,  Portsea,  and  Gos- 
port  Hospital,  or  as  the  case  may  be,]  is  useful  and 
efficient  as  a  hospital  for  the  purposes  of  the  said  Act. 
Dated  this  day  of  18     . 

By  order  of  the  Lords  Commissioners  of  the  Ad- 
miralty. 

(S'gned)         C.P., 

Secretary  of  the  Admiralty. 
[Or 
By  order  of  the  Secretary  of  State  for  War. 
(Signed)         E.L., 

Under-Secretary  of  State.] 

(D.) 
Declaration  of  Withdrawal  of  Certificate. 
The  Coktaoious  Diseases  Act,  1866. 
In  pursuance  of  the  above-mentioned  Act,  it  is 
hereby  declared  by  the  commissioners  for  executing 
the  office  of  lord  high  admiral  of  the  United  Kingdom 
[or  by  her  Majesty's  principal  secretary  of  state  in* 
trusted  with  the  seals  of  the  war  department],  that 
the  certificate  under  the  said  Act  dated  the 
day  of  ,  constituting  the 

hospital  [or  as  the  case  may  be]  a  certified  hospital 
under  the  said  Act,  has  been  and  the  same  is  hereby 
withdrawn  as  from  the  day  of  18     . 

Dated  this  day  of  18    . 


By  order  of  the  Lords  Commissioners  of  the  Ad- 
miralty. 

(Signed)        C.P, 

Secretary  of  the  Admiralty. 
[Or 
By  order  of  the  Secretary  of  State  for  War. 
(Signed)        EX., 

Under-Secretary  of  State.] 

(E.) 
Information. 

}The  information  of  CD.  of  ,  Super- 

intendent of  Police  for  [or  as 

the  case  may  be],  under  The  Contagious  Diseases  Act, 
1866,  taken  the  day  of  186     ,  be- 

fore the  undersigned,  one  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  [County]  of  , 

who  says  he  has  good  cause  to  believe  that  AJ3.  is  a 
common  prostitute,  and  is  resident  within  the  limits 
of  a  place  to  which  the  said  Act  applies,  that  is  to 
say,  at  in  the  [County]  of  [or  is  a 

common  prostitute,  and  being  resident  within  five 
miles  of  a  place  to  which  the  said  Act  applies,  that  is 
to  say,  at  in  the  county  of  ,  was 

within  fourteen  days  before  the  laying  of  this  infor- 
mation, that  is  to  say,  on  the  day  of  , 
within  these  limits,  that  is  to  say,  at  in  the 
county  of  »  for  the  purpose  of  prostitution]. 
Taken  and  sworn  before  me  the  day  and  year  first 
above  mentioned. 

(Signed)        LJkf. 

(F.) 
Notice  for  Attendance  of  Women. 

To  A.B.  of 

Take  notice,  that  an  information,  a  copy  whereof  is 
subjoined  hereto,  has  been  laid  before  me,  and  that, 
in  accordance  with  the  provisions  of  the  Act  therein 
mentioned,  the  truth  of  the  statements  therein  con- 
tained will  be  inquired  into  before  me,  or  some  other 
justice,  at  ,  on  the  day  of  ,  at 

o'clock  in  the  noon, 

You  are  therefore  to  appear  before  me  or  such 
other  justice  at  that  place  and  time,  and  to  answer  to 
what  is  stated  in  the  said  information. 

You  may  appear  yourself,  or  by  any  person  on  your 
behalf. 

If  you  do  not  appear,  you  may  be  ordered,  without 
further  notice,  to  be  subject  to  a  periodical  medical 
examination  by  the  visiting  surgeon  under  the  said 
Act, 

If  you  prefer  it,  you  may,  by  a  submission  in  writ- 
ing signed  by  you  in  the  presence  of  the  superinten- 
dent of  police  [or  as  the  case  mafbe],  and  attested  by 
him,  subject  yourself  to  such  a  periodical  examination. 

If  you  do  so  before  the  time  above  appointed  for 
your  appearance,  it  will  not  be  necessary  for  you  to 
appear  then  before  a  justice. 

Dated  this  day  of 

(Signed)        L.M., 
Justice  of  the  Peace  for 

[Subjoin  copy  of  ii\forn:atlon.] 


APPESDIX— STATUTES  29  &  30  VICTORIA. 


17 


(?) 
Order  subjecting  Woman  to  Examination* 

)  Be  it  remembered,  that  on  the  day 

io  wit,   )  of  ,  in  pursuance  of  The  Conta- 

gions Diseases  Act,  1866,  I,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  [County]  of 
,  do  order  that  A.B.t  of        '      ' , 

be  subject  to  a  periodical  medical  examination  by  the 
▼isitiog  surgeon  for  [Portsmouth,  or  as  the  case  may 
be]  for  calendar  months  from  this  day,  for 

i)>e  purpose  of  ascertaining  at  the  time  of  each  snob 
examination  whether  she  is  affected  with  a  contagions 
disease  within  the  meaning  of  the  said  Act,  and  that 
she  do  attend  for  the  first  examination  at  on 


the 


day  of 
noon. 


at 


o'clock  in  the 


(Signed)        LM. 
(H.) 


Voluntary  Submission  to  Examination. 

The  Contagious  Diseases  Act,  1866, 

I  A.B.  of  ,  in  pursuance  of  the 

above-mentioned  Act,  by  this  submission,  voluntarily 

subject  myself  to  a  periodical  medical  examination  by 

the  visiting  surgeon  for  [Portsmouth*,  or  as  tlie  case 


may  be]  for 
hereof. 
Dated  this 


calendar  months  from  the  date 


day  of 


Witness, 

X.F., 
Superintendent  of  Police  for 

case  may  be.] 

(J.) 


18 
(Signed) 


A.B. 


[or  as  the 


by  The  Contagious  Diseases  Act,  1866, 1  hereby  or- 
der that  A.B.  of  ,  now  detained 
under  Ifaat  Act  in  the  certified  hospital  6f  for 
medical  treatment,  be  transferred  thence  to  the  certi- 
fied hospital  of 

Dated  this  day  of  18    . 

(Signed)       M.N.% 
Inspector  of  Certified  Hospitals. 

(M.) 
Certificate  for  Detention  beyond  Three  Months. 

The  Contagious  Diseases  Act,  1866. 
We,  the  undersigned,  hereby  certify  that  the  fur* 
ther  detention  for  medical  treatment  of  A.B.  of 

,  now  an  inmate  of  this  hospital,  is  requisite. 
Dated  this  day  of  18    ,  at  the 

hospital. 

(Signed)        MJST., 
Inspector  of  certified  hospitals, 
[or  as  the  case  may  be.] 
G.H.. 
Chief  Medical  Officer. 

(N.) 
Discharge  from  Hospital. 
In.  pursuance  of  The   Contagious  Diseases   Act, 
1866,  I  hereby  discharge  A.B.  of 

from  this  hospital  [add  according  to  the  fact,  and  cer- 
tify that  she  is  now  free  from  a  contagious  disease]. 
Dated  this  day  of  18    ,  at  the 

hospital. 

(Signed)         G.H., 

Chief  Medical  Officer. 


Notice  hy  Visiting  Surgeon  to  Women  of  Times*  $c. 
of  Examination. 

To  A.B.  of 
Take  notice,  that  in  pursuance  of  the  Contagions 
Diseases  Act,  1866,  you  are  required  to  attend  for 
medical  examination  as  follows: 

[Here  state  times  and  places  of  examination.] 
Dated  this  day  of  18    . 

(Signed)        E.F. 
Visiting  Surgeon  for  [Portsmouth]. 

(K.) 
Certificate  of  Visiting  Surgeon. 
In  pursuance  of  The   Contagious  Diseases  Act, 
1866,  I  hereby  certify  that  I  have  this  day  examined 
A  B.  of  ,  and  that  she  is  affected 

with  a  contagious  disease  within  the' meaning  of  that 
Act;  and  the  certified  hospital  in  which  she  is  to  be 
placed  under  the  said  Act  is  the  hospital. 

Dated  this  day  of  18    . 

(Signed)        E.F. 
Visiting  Surgeon  for  [Portsmouth]. 

<L) 
Order  by  Inspector  of  Certified  Hospitals  for 
Transfer. 
Bt  virtue  of  the  power  in  this  behalf  rested  in  me 


(0.) 

Certificate  on  Discharge  from  Imprisonment. 

The  Contagious  Diseases  Act,  18(J6. 

Whereas  under  the  above-mentioned  Act  A.B. 
of  was  on  the  day  of 

convicted  of  the  offence  of  and  has  since 

been  imprisoned  for  that  offence  in  the  gaol  of 
and  is  now  discharged  from  imprisonment  therein: 
Now  in  pursuance  of  the  said  Act  I  hereby  certify 
that  she  is  now  free  from  a  contagious  disease. 
Dated  this  day  of 

B.0.9 
Surgeon  of  the  gaol  of  9 

[or  E.F., 
Visiting  Surgeon  for  Portsmouth]. 

Notice  to  Woman  leaving  Hospital. 
The  Contagious  Diseases  Act,  1866. 

To  A.B. 
As  you  are  now  leaving  this  hospital,  I  herbby,  in 
pursuance  of  the  above-mentioned  Act,  give  you  no^ 
tice  that  yon  are  still  affected  with  a  contagious  dis- 
ease, 
patedthis  day  of  . 

(Signed)        flUEf., 

Chief  Medical  Officer. 
......   .      ^ 
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Note. — The  above-mentioned  Act  provides  as 
follows; — 

If  on  any  woman  leaving  a  certified  hospital  a  no* 
lice  [set  out  section  of  Act.] 

(Q-) 

Certificate  on  last  foregoing  Notice  or  Copy. 
In  pursuance  of  the  within  mentioned  Act,  I  hereby 
certify  that  the  within  named  woman  is  now  free  from 
a  contagions  disease. 
Dated  this  day  of 

(Signed)        E.F., 
Visiting  Surgeon  for  [Portsmouth']. 

(R) 
Application  to  be  relieved  from  Examination. 
To  L.M.  Esq.,  and  others,  her  Majesty's  justices 

of  the  peace  for  the  [  County]  of 
I  A.B.  of  ,  being  in  pursuance 

of  The  Contagions  Diseases  Act,  1866,  subject  to  a 
periodical  medical  examination  on  my  own  submis- 
sion [or  under  the  order  of  L.M.,  Esq.,  as  the  case 
may  be],  dated  the  day  of  ,  do 

hereby  apply  to  be  relieved  therefrom. 
Dated  this  day  of  18     . 

(Signed) 
Witness,  Q.  W. 


A.B. 


CAP.  XXXVI. 

An  Act  to  grant,  alter,  and  repeal  certain  Duties  of 
Customs  and  Inland  Revenue,  and  for  other  Pur- 
poses relating  thereto.  [11th  June,  1866.] 

Sec.  1.  Grant  of  duties  specified  in  Schedules  an- 
nexed. 


3. 


to  give  and  grant  unto  yonr  Majesty  the  several  rates 
and  duties  herein-after  mentioned ;  and  do  therefore 
most  humbly  beseech  your  Majesty  that  it  may  be 
enacted;  and  be  it  enacted  by  the  Queen's  most  ex* 
oellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows; 

1.  There  shall  be  charged,  collected,  and  paid,  for 
the  use  of  her  Majesty,  her  heirs  and  successors,  the 
several  rates  and  duties  of  customs  and  inland  reve- 
nue respectively  specified  and  contained  in  the  seve- 
ral schedules  marked  respectively  (A.,  (B.),  and  (C.) 
to  this  Act  annexed ;  and  the  said  rates  and  duties  shall 
respectively  take  effect  at  or  from  the  respective  times; 
and  shall  continue  to  be  charged,  collected,  and  paid 
for  and  during  the  periods  respectively  specified  or 
mentioned  in  that  behalf  in  the  said  Schedules 
respectively,  and  where  no  period  is  specified  or 
limited  for  the  duration  thereof  the  same  shall 
continue  to  be  charged,  collected,  and  paid  respectively 
until  Parliament  shall  otherwise  order;  and  the  said 
several  schedules  shall  be  deemed  to  be  part  of  this 
Act 

2.  All  the  powers,  provisions,  clauses,  regulations, 
allowances,  and  exemptions,  forfeitures,  pains,  and 
penalties,  contained  in  or  imposed  by  any  Act  or  Acts, 
or  any  Schedule  thereto,  relating  to  any  duties  of  the 
same  kind  or  description  as  the  several  rates  or  dnties 
granted  by  this  Act  respectively,  and  in  force  at  the 
time  of  the  passing  of  this  Act,  and  not  hereby  ex- 
pressly repealed,  or,  as  regards  the  income  tax,  in 
force  on  the  fifth  day  of  April  one  thousand  eight 
hundred  and  sixty-six  (except  as  herein-after  pro- 
vided), shall  respectively  be  in  full  force  and  effect 
with  respect  to  the  said  rates  and  duties  by  this  Act 
granted  respectively,  so  far  as  the  same  are  or  shall 
be  applicable,  in  all  cases  not  hereby  expressly  pro- 


Provisions  of  former  Acts  to  apply  to  this 

Act. 

Customs  duties  on  wood  and  timber  to  cease  *?  »i^"™'V"  "»  J"?  UOfc Jucro7  r^7**™ 

q/A  ir      iftfifi  ^^  Vlded  for»  and  sna11  **  ob8enred»  applied,  allowed,  en 


on  9th  May,  1866. 

4.  Customs  duties  on  pepper  and  ships  to  cease 

on  9th  May,  1866. 

5.  Drawback  on  exportation  of  wood  and  timber 

to  cease  on  Qth  May,  1866. 

6.  The  sums  assessed  to  the  income  tax  under 

Schedules  (A.)  and  (B.)  for  the  year  1865 
to  be  taken  as  the  annual  value  for  assess- 
ment under  this  Act 

7.  Assessors  not  to  be  appointed  for  duties  under 

Schedules  (A.)  and  (B.) 

8.  Concerns  to  be  assessed  under  Schedule  (D.J 

of  said  Act.  Railways  to  be  assessed  by 
commissioners  for  special  purposes. 

9.  Extending  to  persons  registering  Joreign  di- 

vidends, $c  for  payment  in  the  United 
Kingdom  the  provisions  contained  in  5  $  6 
Vict.  c.  35,  5  i  6  Vict.  c.  80,  16  £  17 
Vict,  c  34,  and  24  £  25  Vict.  c.  91. 

Most  Gracious  Sovereign, 
Wx,  your  Majosty's  most  dutiful  and  loyal  subjects, 
the  commons  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  in  Parliament  assembled,  towards 
raising  the  necessary  supplies  to  defray  your  Majes- 
ty's pnblic  expenses,  and  making  an  addition  to  the 
puMio  revenue,  have  freely  and  voluntarily  resolved 


forced,  and  put  in  execution  for,  and  in  the  raising 
levying,  collecting,  and  securing  of  the  said  last-men- 
tioned rates  and  duties  respectively,  and  otherwise  in 
relation  thereto,  so  far  as  the  same  shall  not  be  su- 
perseded by  and  shall  be  consistent  with  the  express 
provisions  of  this  Act,  as  fnlly  and  effectually,  to  all 
intents  and  purposes,  as  if  the  same  had  been  therein 
repeated  and  specially  enacted,  mutatis  mutandis,  with 
reference  to  the  rates  and  duties  by  this  Act  granted 
respectively:  provided  always,  that  for  the  purposes 
of  this  Act  the  year  one  thousand  eight  hundred  and 
sixty-two,  mentioned  in  the  forty-third  section  of  the 
Act  passed  in  the  twenty-fifth  year  of  her  Majesty's 
reign,   chapter  twenty-two,   shall  be  read   as  and 
deemed  to  mean  the  year  one  thousand  eight  hundred 
and  sixty-six. 

As  to  Customs. 
3.  The  duties  of  customs  now  charged  and  payable 
upon  the  goods  herein-after  mentioned  upon  their  im- 
portation into  Great  Britain  and  Ireland  shall  cease 
and  determine  on  and  after  the  ninth  day  of  May  one 
thousand  eight  hundred  and  sixty-six;  that  is  tossy, 

Wood  and  timber,  foreign  and  colonial,  vis.:  *.  & 

Hewn       ....  the  load  1    0 

Sawnorsptit,  plane  or  dressed      H        SO 
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-Firewood 

-Hoops       .... 

-Lcthwood  # 

-Shovel  hilts 

-Staves  exceeding  72  inches  in 
length,  7  inches  in  breadth, 
or  3£  inches  in  thickness 


1 
2 

1 
2 


Staves  not  exceeding?  2  inches 

in  length  nor  7  inches  in 
breadth  nor  3£  inches  in 
thickness  (except  stares  for 
herring  barrels) 

Teak  and  wood  for  shipbuild- 
ing purposes,  formerly  ad- 
mitted free,  and  treenails, 
of  all  sorts      . 

Fornitare  or  hard  woods,  viz 

■ — Ambona  wood 


— Beef  wood 
— Black  wood 
—Box  wood 
—Cedar  . 
— Cherry  wood, 
— Cochin  ella 
—Ebony 
—King  wood 
— Lignum  Vita* 
—Mahogany 
—Maple 
—New  Zealand 
— Olive  wood    . 
—Partridge  wood 
— Purple  wood 
—Rosewood 
—Santa  Maria  wood 
—Satin  wood   . 
— Saunder  or  Sandal, 
white  or  yellow 
—Speckled  wood 
— Sweet  wood 


2     0 


1     0 


1     0 


►each  the  ton  I     0 


-Tulip  wood   • 

— Walnut  wood,   ex- 
cept gun  stocks 

Zebra  wood   . 

Furniture  and  hard  woods 
unenumerated  (ex 
cept  veneers),  not 
being  ash,  beech, 
birch,  elm,  oak, 
and  wainscot 

It  shall  be  lawful  for  the  commissioners  of  her  Ma- 
jesty's treasury  to  remit  the  duty  of  customs  charge- 
able on  all  such  wood  and  timber  imported  into  Great 
Britain  and  Ireland  as  shall  have  been  landed  under 
bond  for  security  of  duty  on  and  after  the  twenty- 
sixth  day  of  March  one  thousand  eight  hundred  and 
sixty-six. 

4.  On  and  after  the  ninth  day  of  May  one  thou- 
sand eight  hundred  and  sixty-six  the  duties  of  cus- 
toms now  charged  and  payable  upon  the  goods  herein- 
after mentioned,  upon  their  importation  into  Great 
.Britain  &nd  Ireland,  or  on  registration  there,  shall 
\  and  determine;  that  is  to  say, 

£   #.  d. 
Pepper  of  all  sorts     ,   .        .  tbelb.0    0    6 
and  £5  per  cent,  thereon. 


Ships,  with  their  tackle,  apparel,  and 
furniture,  vis.: 

Foreign,  built  of  wood,  and  ships 

built  of  wood  in  any  of  her 
Majesty's,  possesions  abroad 
on  the  registration  thereof  as 
British  ships  at  any  port  or 
place  for  the  registry  of  Bri- 
tish ships  in  Great  Britain  and 
Ireland : 
For  every  ton  of  the  gross 
registered  tonnage  with- 
out any  deduction  in  re- 
spect of  engine  room  or 
otherwise     .         .         .010 

5.  On  and  after  the  ninth  day  of  May  one  thousand 
eight  hundred  and  sixty  six  so  much  of  "  The  Cus- 
toms Duties  Consolidation  Act,  I860,"  section  one, 
as  enacts  "  That  a  drawback  on  the  exportation  of 
wood  and  timber  proportionate  to  the  duties  of  cus- 
toms paid  thereon  shall  be  allowed,  provided  that  the 
person  entitled  thereto  and  claiming  the  same  shall 
make  and  subscribe  a  declaration  that  the  goods  in 
respect  of  which  he  claims  such  drawbacks  are  of  fo- 
reign or  colonial  produce,  as  thp  case  may  be,  and 
show  to  the  Mtiafiiction  of  the  commission  era  of  cus- 
toms that  custn  us  duties  to  the  like  amount  have  been 
paid  then  ju  upon  the  importation  thereof,"  shall  be 
and  the  same  is  hereby  repealed. 

As  to  Income  Tax. 

6.  The  snm  charged  as  the  annual  value  or  amount 
of  any  property  profits,  or  gains  in  the  several  and  re- 
spective assessments  of  income  tax  made  in  pursuance 
of  the  Act  passed  in  the  twenty-seventh  years  of  her 
Majesty's  reign,  chapter  eighteen,  under  Schedules  (A.) 
and  (B. )  respectively  of  the  Act  passed  in  the  sixteenth 
and  seventeenth  years  of  her  Majesty's  reign,  chapter 
thirty- Lur,  for  the  year  ended  on  the  fifth  day  of 
April  one  thousand  eight  hundred  and  sixty-six,  shall 
(except  as  to  the  several  and  respective  concerns  de- 
scribed iu  No.  III.  of  Schedule  (A.)  of  the  Act  passed 
in  the  fifth  and  sixth  years  of  her  Majesty's  reign, 
chapter  thirty-five,  and  otherwise  as  provided  by  the 
Acts  relating  to  income  tax)  be  taken  as  the  annual 
value  or  amount  of  such  property,  profits,  or  gains  re- 
spectively  for  the  year  commencing  on  the  sixth  day 
of  April  one  thousand  eight  hundred  and  sixty-six, 
and  the  duties  of  income  tax  granted  by  this  Act,  and 
chargeable  under  the  said  schedules  respectively,  shall 
be  computed,  assessed,  and  charged  according  to  such 
annual  value  or  amount;  and  the  commissioners  exe- 
cuting the  Income  Tax  Acts  shall,  for  each  place  within 
their  several  and  respective  districts,  cause  duplicates 
of  the  assessment ;  of  the  said  duties  so  computed,  as- 
sessed, and  charged  nnder  the  said  Schedules  (A.)  and 
(B.)  for  the  said  last- mentioned  year  to  be  made  out 
and  delivered,  together  with  warrants  for  collecting 
the  same ;  and  in  England  the  said  commissioners 
shall  appoint  such  persons,  being  inhabitants  of  ths 
place  to  which  the  duplicate  shall  relate,  as  they  ths 
said  commissioners  shall  think  fit,  to  be  collectors  of 
the  duties  thereby  charged,  in  like  manner  as  if  such 
persons  bad  been  presented  to  them  by  assessors  un- 
der the  Acts  now  in  force:  provided  always,  that  ths 
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Mid  assessments  shall  be  subject  to  be  increased  in 
like  manner  as  the  assessments  made  for  the  year 
ended  on  the  fifth  day  of  April  one  thousand,  eight 
hundred  and  sixty-six,  and  subject  also  to  be  abated 
or  discharged  at  the  end  of  the  year  commencing  on 
the  sixth  day  of  April  one  thousand  eight  hundred 
and  sixty  six  for  any  cause  allowed  by  the  said  Acta; 
provided  that  whenever  it  shall  appear  that  any  pro- 
perty, profits,  or  gains  chargeable  under  the  said  sche- 
dules (A.)  and  (B.)  respectively  have  not  been  charged 
by  the  assessments  made  for  the  year  eniied  on  the 
fifth  day  of  April  one  thousand  eight  hundred  and 
aixty,  such  property,  profits,  and  gains  shall  be  as- 
sessed to  the  duties  of  income  tax  granted  by  this  Act 
under  the  provisions  of  the  said  several  Acts  appli- 
cable thereto. 

7.  No  assessors  shall  be  appointed  for  the  dnties  pay- 
able under  the  said  Schedules  (A.)  and  (B.)  but  the 
inspectors  or  surveyors  of  taxes  shall  act  as  assessors 
in  respect  of  such  dnties  whenever  it  shall  be  neces- 
sary; and  in  lieu  of  the  poundage  granted  by  the  one 
hundred  and  eighty- third  section  of  the  Act  of  the 
fifth  and  sixth  years  of  her  Majesty,  chapter  thirty- 
five,  to  be  divided  between  the  assessors  and  collectors 
in  regard  to  the  dnties  which  shall  be  collected  under 
the  said  Schedules  (A.)  and  (B.)  there  shall  be  paid  a 
poundage  of  three  halfpence  to  the  collectors  of  the 
said  duties. 

8.  The  several  and  respective  concerns  described 
in  No.  III.  of  Schedule  (A.)  of  the  said  Act  passed  in 
the  fifth  and  and  sixth  years  of  .her  Majesty's  reign, 
chapter  thirty-five,  shall  be  charged  and  assessed  to 
the  duties  hereby  granted  in  tne  manner  in  the  said 
No.  III.  mentioned,  according  to  the  rules  prescribed 
by  Schedule  (D.)  of  the  said  Act,  so  far  as  such  rules 
are  consistent  with  the  said  No.  III.:  provided  that 
the  annual  value  or  profits  and  gains  arising  from  any 
railway  shall  be  charged  and  assessed  by  the  commis- 
sioners for  special  purposes. 

9.  The  provisions  made  by  the  several  Income  Tax 
Acts  in  force  on  the  fifth  day  of  AprU  one  thousand 
eight  hundred  and  sixty-six  for  assessing  and  charging 
the  duties  on  dividends  and  shares  of  annuities  paya- 
ble out  of  the  revenue  of  any  foreign  state  or  colonial 
government,  and  all  interest,  dividends,  or  other 
annual  payments  payable  out  of  or  in  respect  of 
the  funds,  stocks,  shares,  or  securities  of  any  fo- 
reign or  colonial  company,  society,  adventure,  or  con- 
cern intrusted  to  any  person  in  the  United  Kingdom 
for  payment  to  any  person  therein,  shall  be  and  the 
name  are  hereby  extended  and  shall  be  applied  to  the 
assessing  and  charging  of  the  income  tax  on  all  such 
dividend  and  shares  of  annuities,  and  interest,  divi- 
dends, and  other  annual  payments,  where  the  right  of 
title  of  the  person  to  whom  the  same  may  be  payable 
Is  shown  by  the  registration  or  entry  of  the  name  of 
each  person  in  any  book  or  list  ordinarily  kept  !rf  tne 
United  Kingdom;  and  for  the  purpose  of  such  assess- 
ment and  charge  the  agent  or  other  person  having  the 
ordinary  custody  of  such  book  or  making  such  list 
Shall  be  deemed  to  be  the  perspri  intrusted  with  the 
(payment  of  such  dividends  and  shares  of  annuities, 
«tfd  interest,  dividends  and  other  annual  payments; 
within  the  meaning  of  the  said  Income  Tax  Acts 


schedules: 

SCHEDULE  (A.) 


Containing  the  Duties  of  Customs  granted  by 
this  Act* 
>.  The  dnties  of  eustotos  now  charged  on  tea  shall 
continue  to  be  levied  and. charged, 

On  and  after  the  first  day  of  August  oae  thousand 
eight  hundred  and  sixty-six  until  the  first  day  of  An- 
gust  one  thousand  eight  hundred  and  sixty-seven,  on 
the  importation  thereof  into  Great  Britain  and  Ire- 
land; that  is  to  say, 

£   8.  d. 
Tea  •  .  .  .  the  lb.  0    0   6 

In  lien  of  the  duties  of  customs  now  charged  on 
wine,  the  following  duties  shall  be  charged  thereon, 
on  the  importation  thereof  into  Great  Britain  and 
Ireland,  on  and  after  the  ninth  day  of  May  one  taon- 
eand  eight  hundred  and  sixty-six,  that  is  tossy, 


Red  Wine,  the  Gallon 
White  Wine 
Lees  of  such  Wine 


Containing  lea  than  the  (<0- 
lowing  JBatet  of  Proof  fipfai! 
Teriflod  by  Syket'  Hj£o- 
meW,  Us,: 


£0  Dogma, 


£  *.  <L 

0  10 

0  10 

a  i  o 


4SD«gn* 


£  i.  <L 
0  2  6 
OSS 
0   2   6 


and  for  every  degree 'of  strength  beyond  the  highest 
above  specified  ah  additional  dnty  of  threepence  per 
gallon.  Ten  per  cent,  of  proof  spirit  may  be  used  in 
the  fortifying  of  any  wine  in  bond,  provided  that  the 
wine  so  fortified  be  not  thereby  raised  to  a  greater 
degree  of  strength  than  forty  per  cent,  of  such  proof 
spirit,  if  for  home  consumption. 

SCHEDULE  (B.) 

Containing  the  Duties  of  Excise  granted  by  this 
Act. 

Mileage  Duty  on  Stage  Carriages. 

For  and  in  respect  of  every  mile  which  any  stage 
carriage  shall  be  licensed  to  travel  in  Great  Bri- 
tain on  and  after  the  second  day  of  July  one 
thousand  eight  hundred  and  sixty-six,  the  excise 
dnty  of  one  farthing,  in  lien  of  the  mileage  doty 
bow  payable, 

Oh  Licences  to  let  Horses  for  Hire. 

For  and  in  respect  of  every  licence  to  be  talon  oat 
yearly  on  and  after  the  sixth  day  of  Joly.ope 
thousand  eight  hundred  and  sixty-six  by  erery 
pe^on  who  shall  let  any  horse  for  hire  in  Great 
Britain,  with  or  without  any  carriage  io  Be  weft 
therewith,  the  fcUo wing  duties;  (that  Is  to  say), 

Where  the  person  tahlnfr  out  snch     £  a  A 
licence  shall  keep  at  One  atfd  the 
samS  time  to  let  for  hire  one  hone 
or  one  carriage  only    .        .        .500 
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And  where  such  person  shall  keep  as 
aforesaid  any  greater  Dumber  of 
horses  or  carriages 
Not  exoeeding  three  horses  or 

two  carriages    .        .        ,     10    0    0 
Not  exceeding  four   horses  or 

three  carriages  .        •        .     15     0     0 
Not  exceeding  five  horses  or  fodr 

carriages 20    0    0 

Not  exceeding  six  horses  or  fire 

carriages  .        •     25    0    0 

Not  exceeding  eight  horses  or 

six  carriages     .  .    30    0     0 

Not  exceeding  twelve  horses  or 

nine  carriages  .         .        •    40    0     0 
Not  exceeding  sixteen  horses  or 

twelve  carriages        .        .     50     0     0 
Not  exceeding  twenty  horses  or 

fifteen  carriages        .        •    60     0    0 
Exceeding  fifteen  carriages    •    70    0    0 
Exceeding  twenty  horses,  then 
for  every  additional  nnmber 
of  ten  horses,  and  for  any 
additional  nnmber  less  than 
ten  over  and  Above  twenty, 
or  any  other  multiple  of  ten 
horses,    the    farther  addi- 
tional duty  of  .        .     10    0     0 
in  lien  of  the  duties  now  payable  on  such  licences. 

SCHEDULE  (C.) 

Containing  the  Rates  and  Duties  of  Income  Tax 

granted  by  this  Act, 
For  one  year  commencing  on  the  sixth  day  of  April 
one  thousand  eight  hundred  and  sixty-six,  for  and  in 
respect  of  all  property,  profits,  and  gains  mentioned 
or  described  as  chargeable  in  the  Act  passed  in  the 
sixteenth  and  seventeenth  years  of  her  Majesty's 
reign,  chapter  thirty-four,  for  gf anting  to  ber  Majesty 
duties  on  profits  arising  from  property,  professions, 
trades,  and  offices,  the  following  rates  and  duties 
shall  be  charged;  (that  is  to  say,) 

For  every  twenty  shillings  of  the  annual  value  or 
amount  of  all  such  property,  profits,  and  gains 
(except  those  chargeable  under  Schedule  (B.)  of 
the  said  Act),  the  rate  or  duty  of  fourpence: 
And  for  and  in  respect  of  the  occupation  of  lands, 
tenements,  hereditaments,  and  heritages  charge* 
able  under  Schedule  (B.)  of  the  said  Act,  for 
ever)*  twenty  shillings  of  the  annual  value 
thereof— 

In  England  the  rate  or  duty  of  twopence: 
And  in  Scotland  and  Ireland  respectively  the 
rate  or  duty  of  one  penny  halfpenny: 
Subject  to  the  provisions  contained  in  section  three 
of  the  Act  twenty-sixth  Victoria,  chapter  twen- 
ty-two; for  the  exemption  of  persons  whose 
whole  income  from  every  source  is  under  one 
hundred  pounds  a  year,  and  relief  of  those  whose 
income  is  under  two  hundred  pounds  a  year. 

CAP.  XXXVII. 
An  Act  to  anSend  an  Act  of  the  fifty-fourth  year  of 
King  George  the  Third,  Chapter  One  hundred  and 


twenty-three,  to  prevent  Frauds  and  Abuses  in  the 
Trade  of  Hops.  [11th  June,  1866.J 

CAP.  XXXVIII. 
An  Act  to  enable  Boards  of  Guardians  in  Ireland  to 
provide  Coffins  and  Shrouds  for  the  Burial  of  poor 
Persons  who  at  the  time  of  their  Death  were  not 
in  receipt  of  Belief  from  the  Poor  Rates. 

[11th  June,  1866.] 

Sec.  1.  The  guardians  of  each  union  shall  provide 
means  for  the  decent  burial  of  poor  persons 
dying  in  such  union,  in  certain  cases. 
2.  Former  Acts  and  this  Act  to  be  construed  as 
one. 

•  Whereas  it  is  expedient  that  provision  shall  be  made 
for  the  decent  burial  of  poor  persons  in  Ireland 
whose  relatives  may  be  unable  to  provide  means  for 
such  purpose,  although  such  deceased  persons  may 
not  at  the  time  of  their  death  have  been  in  receipt  of 
relief  under  the  Acts  in  force  for  the  relief  of  the  poor 
in  Ireland,  or  dependant  for  support  on  any  person 
receiving  such  relief: 

Be  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act,  it  shall 
be  lawful  for  the  guardians  of  any  union  in  Ireland, 
or  in  any  case  of  urgency  for  the  relieving  officer, 
subject  in  both  cases  to  any  rule  which  the  commis- 
sioners for  administering  the  laws  for  the  relief  of  the 
poor  in  Ireland  may  make  in  that  behalf,  to  provide 
coffins  and  shrouds  for  the  interment  of  poor  persons 
dying  within  sncb  union,  although  such  persons  may 
not  at  the  time  of  their  death  been  in  receipt  of  relief 
under  the  Acts  for  the  relief  of  the  poor  in  Ireland, 
Or  dependant  for  support  on  any  person  receiving  such 
relief;  and  the  expense  thereof  shall  be  charged  on 
the  rates  of  the  electoral  division,  or  of  the  union,  in 
like  manner  as  the  said  deceased  person  would  have 
been  chargeable  if  he  had  been  in  receipt  of  relief  as 
the  time  of  bis  death. 

2.  The  several  Acts  for  the  relief  of  the  poor  now 
in  force  in  Ireland  and  this  Act  shall  be  construed  as 
one  Act,  save  so  far  as  the  same  are  inconsistent,  one 
with  the.  ether,  and  the  words  herein  used  shall  be  in- 
terpreted in  the  manner  prescribed  by  the  Acts  now 
in  force. 


CAP.  XXXIX. 
An  Act  to  consolidate  the  Duties  of  the  Exchequer 
and  Audit  Departments  to  regnlate  the  Receipt, 
Custody,  and  Issue  of  Public  Moneys,  and  to  pro- 
vide for  the  Audit  of  the  Accounts  thereof.    . 

[28th  June,  1866.] 

Sec  1.  Short  title. 

9.  Definition  of  terms. 

&  Power,  to  her  Majesty  to  appoint  •«  comp- 
troller n  and  "auditor  general"  and  ••  as- 
sistant comptroller  and  auditor?*  who  shall 
not  hold  any  other  office*  during  pleasure, 
nor  be  members  or  peers  ofPdr&tmenL 
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12. 


4.  Power  to  her  Majesty  to  grant  salaries  as 

herein  named,  and  also  pensions. 

5.  Present  offices  of  comptroller  general  of  the 

Exchequer  and  commissioners  of  audit  to 
be  abolished.  Power  to  grant  compensation 
allowances  to  commissioners  oj  audit  who 
are  not  reappointed. 

6.  On  vacancy  in  office  of  comptroller  and  au- 

ditor general,  j-c,  successor  to  be  appointed. 
1.  Assistant  comptroller,  Sfc.  may  act  in  absence 
of  comptroller*  &c. 

8.  Treasury  to  appoint  officers,  clerks,  $c,  and 

to  regulate  numbers  and  salaries. 

9.  The  comptroller  and  auditor  general  to  pro- 

mote, suspend,  or  remove  clerks,  $c,  and 
to  make  regulations,  subject  to  approval. 
10.  Gross  revenues  to  be  paid  to  Exchequer,  and 
daily  returns  to  be  sent  to  comptroller  and 
auditor  general. 
Moneys  to  form  one  fund  in  the  boohs  of  the 
Banks  of  England  and  Ireland  applicable 
to  Exchequer  issues. 
Quarterly  accounts  oj  the  income  and  charge 
of  the  consolidated  fund  to  be  prepared.     If 
it  appear  by  such  account  thai  there  is  a 
deficiency  of  the  consolidated  fund,  comp- 
troller, $c.  to  certify  to  Bank  of  England 
or  Ireland,  who  may  make  advances. 
13.  Credit  to  be  granted  to  the  treasury  for  con- 
solidated fund  services.    Supplemental  cre- 
dits for  services  charged  on  the  growing 
produce.    Issues  to  principal  accountants. 
Daily  advices  of  issues  to  be  sent  to  comp- 
troller and  auditor  general 
Royal  order  for  supply  services.' 
Credits  for  supply  services.    Issues  to  prin- 
cipal accountants. 
Treasury  to  prepare  accounts  showing  sur- 
plus income  applicable  to  reduction  of  the 
national  debt. 
Certain  payments  under  contracts  or  leases  to 

be  made  by  the  paymaster  general 
Treasury  to  determine  what  accounts  shall 

be  deemed  public  accounts. 
Treasury  may  direct  consolidation  of  ac- 
counts at  the  bu%\ 

Accounts  of  stock  may  be  opened  in  the  books 
of  the  banks  under  official  description  of 
public  officers.     The  banks  may  be  autho 
riled  to  receive  dividends  and  sell  stock. 
Annual  accounts  of  issues  for  consolidated 
fund  services  to  be  prepared  and  audited 
for  Parliament 
22.  Annual  accounts  of  the  appropriation  of 
public  money  to  be  prepared  for  the  House 
of  Commons. 
23*  Each  department  to  keep  such  books  of  ac- 
count as  may  be  prescribed  by  the  treasury. 

24.  Description  of  account. 

25.  A  balance  sheet  or  statement  to  accompany  the 

appropriation  account. 

26.  The  appropriation  account  to  be  accompanied 

by  a  statement  explaining  disposal  of  ba- 
lances, $c 

27.  In  what  manner  the  examination  of  appro- 


14. 
15. 

16. 


17. 


i8- 
19. 


20. 


21. 


priation  accounts  shall  be  conducted  by  the 
comptroller  and  auditor  general 
£8.  The  comptroller  and  auditor  general  to  have 
access  to  books  oj  account,  Sfc  in  the  ac- 
counting departments. 

29.  How  the  vouchers  of  appropriation  accounts 

included  in  Schedule  (B.J   shall  be  exa- 
mined. 

30.  How  other  pouchers  are  to  be  examined. 

31.  Objections  made  by  the  comptroller,  frctabe 

reported  to  the  accounting  department,  and 
in  certain  cases  to  the  treasury. 

32.  What  reports  the  comptroller  and  auditor 

general  shall  prepare  Jor  submission  to  Par- 
liament. 

33.  Accounts  other  than  appropriation  accounts 

to  be  examined  under  treasury  directions 
by  the  comptroller  and  auditor  general. 

34.  By  whom  such  accounts  shall  be  rendered. 

35.  Accountants  to  transmit  their  accounts,  £ct 

to  comptroller  and  auditor  general  under 
certain  regulations. 

36.  As  to  the  examination  and  passing  oj  ac- 

counts. 

37*   Vouchers  may  be  allowed  though  not  stamped. 

38.  Certificates  of  discharge  to  be  delivered  to  ac- 
countant. 

39*  Declaration  of  accounts  before  the  Chancd- 
lor  oj  the  Exchequer  abolished. 

40.  Examination  and  passing  of  "store  accounU. 

41.  Adjustment  of  balances  on  accounts,  and 

when  interest  may  be  charged  on  such  ba- 
lances. 

42.  When  estate  of  a  jmblic  accountant  is  sold 

under  writ  of  extent,  and  the  purchase  mo- 
ney paid,  the  purchaser  to  be  exonerated. 

43.  Accountants  to  have  in  all  cases  a  right  of 

appeal  to  the  treasury. 

44.  Treasury  may  dispense  with  examination  of 

certain  accounts  by  the  comptroller  and  au- 
ditor general. 

45.  Saving  all  existing  rights  of  the  Crown. 

46.  Acts  in  Schedule  (C)  to  be  repealed. 

47.  Commencement  of  Act. 

«  Whereas  it  is  expedient  to  consolidate  the  powers 
and  duties  of  the  comptroller  of  ber  Majesty's  Exche- 
quer and  of  the  commissioners  for  auditing  the  public 
accounts,  and  to  unite  in  one  department  the  business 
hitherto  conducted  by  the  separate  establishments 
under  them ;  and  to  make  other  provisions  for  the 
more  complete  examination  of  the  public  accounts  of 
the  United  Kingdom:9  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  id- 
vice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

1.  This  Act  may  be  cited  for  all  purposes  at  "The 
Exchequer  and  Audit  Departments  Act,  1866/' 

2.  In  this  Act  "  the  treasury "  shall  mean  the  com- 
missioners of  her  Majesty's  treasury  for  the  time  be- 
ing, or  any  two  or  more  of  them ;  •*  the  Bank  of 
England  "  shall  mean  the  governor  and  company  of 

j  the  Bank  of  England;'9  "  the  Bank  of  Ireland'7  shift 
mean  the  governor  and  company  of  the  Bank  of  Irs- 
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land;  "the  national  debt  commissioners"  shall  mean 
the  commissioners  for  the  redaction  of  the  national 
debt;  "principal  accountants"  shall  mean  those  who 
receive  issues  directly  from  the  accounts  of  her  Ma- 
jesty's Exchequer  at  the  Banks  of  England  and  /re- 
tend  respectively;  'sub-accountants"  shall  mean  those 
who  receive  advances,  by  way  of  imprest,  from  prin- 
cipal accountants,  or  who  receive  fees  or  other  public 
moneys  through  other  channels;  (<the  secretaries  of 
the  treasury  "  shall  include  the  assistant  secretary. 

3.  At  any  time  within  twelve  months  after  the 
passing  of  this  Act  it  shall  be  lawful  for  her  Majesty, 
iter  heirs  and  successors,  by  letters  patent  under  the 
great  seal  of  the  United  Kingdom  to  nominate  and 
appoint  the  person  who  shall  at  that  time  hold  the 
office  of  comptroller  general  of  the  receipt  and  issue 
of  her  Majesty's  Exchequer,  and  chairman  of  the 
commissioners  for  auditing  the  public  accounts,  to  be 
•comptroller  general  of  the  receipt  and  issue  of  her 
Majesty's  Exchequer  and  auditor  general  of  public 
accounts,  in  this  Act  referred  to  as  "  comptroller  and 
auditor  general,"  and  also  to  nominate  and  appoint 
one  of  the  persons  who  shall  at  that  time  hold  the 
offices  of  commissioners  for  auditing  the  public  ac- 
counts to  be  "  assistant  comptroller  and  auditor." 

The  said  comptroller  and  auditor  general  and  as- 
sistant comptroller  and  auditor  shall  hold  their  offices 
during  good  behaviour,  subject,  however,  to  their  re- 
moval therefrom  by  her  Majesty,  her  heirs  and  suc- 
cessors, on  an  address  from  the  two  Houses  of  Parlia- 
ment; and  they  shall  not  be  capable  of  holding  their 
offices  together  with  any  other  office  to  be  held  dur- 
ing pleasure  under  the  Crown,  or  under  any  officer 
appointed  by  the  Grown ;  nor  shall  they  be  capable 
awhile  holding  their  offices  of  being  elected  or  of  sit- 
ting as  members  of  the  House  of  Commons;  nor  shall 
any  peer  of  Parliament  be  capable  of  holding  either 
of  the  said  offices. 

4.  Her  Majesty  may,  by  such  letters  patent,  grant 
to  the  persons  therein  named  the  following  salaries; 
that  is  to  say, 

To  the  comptroller  and  auditor  general  a  salary  of 
two  thousand  pounds  per  annum,  and  to  the  as- 
sistant comptroller  and  auditor  a  salary  of  one 
thousand  five  hundred  pounds  per  annum;  and 
such  salaries  shall  be  charged  upon  and  paid  out 
of  the  consolidated  fund  of  the  United  Kingdom 
or  the  growing  produce  thereof. 

It  shall  be  lawful  for  ber  Majesty,  her  heirs  and 
successors,  by  letters  patent  as  aforesaid,  to 
grant  to  any  person  who  shall  have  executed  the 
offices  of  comptroller  and  auditor  general,  or  as- 
sistant comptroller  and  auditor,  on  his  ceasing  to 
hold  such  office,  an  annuity  or  pension  not  ex- 
ceeding one  half  of  the  salary  of  bis  office  to 
which  he  shall  have  been  entitled  immediately 
before  he  ceased  to  hold  such  office,  if  he  shall 
hare  held  either,  or  one  after  the  other,  of  the 
said  offices  or  the  office  of  commissioner  of  audit 
for  a  period  not  less  than  fifteen  years,  and  two 
thirds  of  his  said  salary  if  he  shall  have  held 
either,  or  one  after  the  other,  of  the  said  offices 
for  a  period  not  less  than  twenty  years:  pro 
Tided  always,  that  no  such  annuity  or  pension 
thall  be  granted  to  either  of  the  said  officers  un- 


less he  be  sixty  years  of  age  at  the  least,  or  be 
afflicted  with  some  permanent  infirmity  disabling 
him  from  the  due  execution  of  his  office,  the 
same  to  be  distinctly  recited  in  such  grant:  pro- 
vided also,  that  nothing  herein  contained  shall 
prevent  either  of  the  said  officers  from  receiving, 
in  lieu  of  such  annuity  or  pension,  if  he  shall  so 
elect,  the  amount  of  superannuation  allowance  to 
which  he  would  have  been  entitled  in  respect  of 
the  full  period  during  which  he  shall  have  served 
in  the  permanent  civil  service  of  the  state,  under 
the  provisions  of  "The  Superannuation  Act, 
1859." 

5.  On  the  appointment  as  aforesaid  of  a  comptrol- 
ler and  auditor  general  and  an  asssistant  comptroller 
and  auditor,  the  then  existing  letters  patent  of  ap- 
pointments of  comptroller  general  of  the  Exchequer 
and  of  commissioners  of  audit  shall  be  ipso  Jacto  re- 
voked, and  the  present  offices  of  comptroller  general 
of  the  Exchequer  and  commissioners  of  audit  shall  bo 
abolished,  but  the  person  appointed  to  be  comptroller 
and  auditor  general  shall  have  and  perform  all  the 
powers  and  duties  conferred  or  imposed  on  the 
comptroller  general  of  the  Exchequer  and  the  com- 
missioners for  auditing  the  public  accounts  respec- 
tively by  any  enactments  relative  to  those  authorities 
respectively  as  far  as  the  same  are  not  repealed  or 
altered  by  this  Act  or  any  other  Act  of  the  present 
session  of  Parliament;  and  it  shall  be  lawful  for  the 
treasury  to  grant  to  each  of  the  said  commissioners  of 
audit  whose  offices  shall  be  abolished  under  the  pro- 
visions of  this  Act,  and  who  shall  not  be  appointed  to 
either  of  the  said  offices  of  comptroller  and  auditor 
general  or  assistant  comptroller  and  auditor,  an  an- 
nual allowance  by  way  of  compensation,  not  exceeding 
the  sum  charged  on  the  consolidated  fund  as  the  salary 
of  such  commissioners:  provided  always,  that  any 
commissioners  who  may  be  in  receipt  of  emoluments 
exceeding  the  salary  60  charged  on  the  consolidated 
fund  shall  be  entitled  to  receive,  in  addition  to  the 
aforesaid  compensation  allowance,  such  proportion  of 
the  said  emoluments  as  the  treasury  are  empowered  to 
grant  under  the  provisions  of  "  The  Superannuation 
Act,  1859;"  and  such  allowances  shall  be  charged 
upon  and  paid  out  of  the  consolidated  fund  of  the 
United  Kingdom  or  the  growing  produce  thereof. 

6.  On  the  death,  resignation,  or  other  vacancy  in 
the  office  of  the  comptroller  and  auditor  general,  or 
of  the  assistant  comptroller  and  auditor,  her  Majesty, 
her  heirs  and  successors,  may,  by  letters  patent  aa 
aforesaid,  nominate  and  appoint  a  successor,  who  shall 
have  the  same  powers,  authorities,  aud  duties,  and 
who  shall  be  paid  the  lik»  salary  and  the  like  annuity 
or  pension  out  of  the  consolidated  fund. 

7.  Anything  which  under  the  authority  of  this  Acs 
is  directed  to  be  done  by  the  comptroller  or  auditor 
general  may,  in  his  absence,  be  done  by  the  assistant 
comptroller  and  auditor,  except  the  certifying  and  re- 
porting on  accounts  for  the  House  of  Commons. 

8.  The  treasury  shall  from  time  to  time  appoint 
the  officers,  clerks,  and  other  persons  in  the  depart- 
ment of  the  comptroller  and  auditor  general,  and  her 
Majesty  by  order  in  council  may  from  time  to  tima 
regulate  the  numbers  and  salaries  of  the  respective 
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grades  or  classes  into  wjiich  the  said  officers,  clerks, 
and  others  shall  be  divided. 

^  9*  The  comptroller  and  auditor  general  shall  have 
full  power  to  make  from  time  to  time  ordera  and  rules 
for  the  conduct  of  the  internal  business  of  bis  depart- 
ment, and  to  promote,  suspend,  or  remove  anj  of  the 
{Officers,  clerks,  and  others  employed  therein;  and  to 
prescribe  regulations  and  forms  for  the  guidance  of 
principal  and  of  sub-accountants  in  making  up  and 
rendering  their  periodical  accounts  for  examination : 
provided  always,  that  all  such  isolations  and  forms 
ahall  be  approved  by  the  treasury  previously  to  the 
issue  thereof. 

10.  The  commissioners  of  customs,  the  commis- 
sioners of  inland  revenue,  and  the  postmaster  general 
shall,  after  deduction  of  the  payments  for  drawbacks, 
bounties  of  the  nature  of  drawbacks,  repayments,  and 
discounts,  cause  the  gross  revenues  of  their  respective 
departments  to  be  paid,  at  such  time  and  under  sucfi 
regulations  as  the  treasury  may  from  time  to  time 
prescribe,  to  accounts  to  be  intituled  "  The  account  of 
per  Majesty's  Exchequer,"  at  the  Bank  of  England 
and  a£  the  Bank  of  Ireland  respectively,  and  all  of  her 
public  moneys  payable  to  the  Exchequer  shall  be  paid 
to  the  same  accounts,  and  accouuts  of  all  such  pay- 
ments shall  be  rendered  to  the  comptroller  and  au- 
ditor general  daily,  in  such  form  as  the  treasury  may 
prescribe:  provided  always,  that  this  enactment  shall 
not  be  construed  to  prevent  the  collectors  and  receiv- 
ers of  the  said  gross  revenues  and  moneys  from  cash- 
ing, as  "heretofore,  under  the  anthority  of  any  Act  or 
regulation,  orders  issued  for  naval,  military,  revenue, 
civil,  or  other  services,  repayable  to  the  revenue  de- 
partments out  of  the  consolidated  fund  or  ont  of  mo- 
neys provided  by  Parliament. 

11.  All  moneys  paid  into   the  Bank  of  England 

Sd  the  Bank  of  Ireland  on  account  of  the  Exchequer 
all  be  considered  by  the  governor  and  company  of 
xhe  said  banks  respectively  as  forming  one  general 
fund  in  their  books;  and  all  orders  directed  bv  the 
treasury  to  the  said  banks  for  issues  out  of  credits  to 
ie  granted  by  the  comptroller  and  auditor  general,  as 
Thereinafter  provided  for  the  public  service,  shall  be 
satisfied  out  of  such  general  fund ;  and  with  a  view 
if)  economize  the  public  balances,  the  treasury  shall 
restrict  the  suras  to  be  issued  or  transferred  from  time 
to  time  to  the  credit  of  accounts  of  principal  account- 
suits  at  the  said  banks,  as  herein-after  provided,  to 
jpuch  total  sums  as  they  may  consider  necessary  for 
conducting  the  current  payments  for  the  public  service 
intrusted  to  such  principal  accountants ;  and  the  said 
principal  accountants  may  consider  the  sums  so  trans- 
ferred to  their  accounts  as  constituting  parj  of 
peir  general  drawing  balance  applicable  to  the  pay- 
ment of  all  the  services  for  which  they  are  accounta- 
ble; but  such  sums  shall  be  carried  in  tjie  books  of 
auch  accountants  to  the  credit  of  the  respective  ser- 
vices for  which  the  same  may  be  issued,  as  specified 
in  such  orders':  provided  always,  that  this  enactment 
ahaft  not  be  construed  to  empower  the  treasury  pr  any 
authority  to  direct  the  payment,  by  any  such  princi- 
pal accountant,  of  expenditure  not  sanctioned  f>j  any 
.^<jt  wtereby  services  are  or  'may  be  charged  on  the 
consolidated  fund,  or  by  a  vote  of  the  Ijtpuse  of  Com- 
joaoiis,  or  by  Act  for  the  appropriation  of  jthe  supplies 
annually  granted  by  Parliament. ^ 


12.  At  the  close  of  each  of  the  quarters  ending  on 
the  thirty-first  day  of  March,  the  thirtieth  day  of 
June*  the  thirtieth  day  of  September,  and  the  thirty- 
first  day  of  December  in  every  year  the  treasury  shall 
prepare  an  account  of  the  income  and  charge  of  the 
consolidated  fund  in  Great  Britain  and  in  Inland 
for  such  quarter,  and  the  charges  for  the  public  debt 
dneon  the  fifth  day  of  April,  the  fifth  day  of  Jufy, 
the  tenth  day  of  October,  and  the  fifth  day  of  Janu- 
ary shall  be  included  in  the  accounts  of  the  said 
charge  for  the  quarters  ending  on  the  days  preceding 
the  latter  date;  and  a  copy  of  such  account  shall 
forthwith  be  transmitted  by  the  treasury  to  the  comp- 
troller and  auditor  general;  and  if  it  shall  appear  by 
such  account  that  the  income  of  the  consolidated  food 
in  Great  Britain  or  in  Ireland  for  the  quarter  is  cot 
sufficient  to  defray  the  charge  upon  it,  the  comptrol- 
ler and  auditor  general,  if  satisfied  of  the  correctness 
of  the  deficiency,  shall  certify  the  amount  thereof  to 
the  frank  of  England  or  to  the  Bank  of  Ireland,  as 
the  case  may  be,  and  npon  such  certificates  tbe  said 
banks  shall  be  authorized  to  make  advances,  from 
time  to  time,  during  the  succeeding  quarter,  on  the 
application  of  tbe  treasury,  by  writing,  in  a  form  to 
be  from  time  to  time  determined  by  them,  to  aa 
amount  not  exceeding  in  the  aggregate  the  sums  spe- 
cified in  such  certificate'* ;  an  1  all  such  advances  shall 
be  placed  to  the  credit  of  the  Exchequer  accounts  at 
the  said  banks,  and  be  available  to  satisfy  the  orders 
for  credits  granted  or  to  be  granted  upon  the  said 
accounts  by  the  comptroller  and  auditor  general;  and 
the  principal  and  interest  of  all  such  advances  shall 
be  paid  out  of  tbe  growing  produce  of  M*e  consolidated 
fund  in  the  said  succeeding  quarter. 

13.  The  comptroller  and  auditor  general  shall  grant 
to  the  treasury,  from  time  to  time,  on  their  requisi- 
tions authorizing  Jhe  same,  if  satisfied  of  the  correct- 
ness thereof,  credits  on  the  Exchequer  accounts  at 
the  Banks  of  England  and  Ireland,  or  on  the  grow- 
ing balances  thereof,  not  exceeding  the  amouutoftbe 
charge  in  the  aforesaid  quarterly  account  of  the  in- 
come and  charge  of  the  consolidated  fund  remaining 
unpaid. 

The  comptroller  and  auditor  general  shall  also  grant 
from  time  to  time  to  the  treasury,  on  similar  re- 
quisitions, supplemental  credits  for  services  parible 
under  any  Act  out  of  Jh.e  growing  produce  of  the 
consolidated  fund,  and  not  included  in  the  aforesaid 
quarterly  account;  and  the  issues  or  transfers  of  mo- 
neys required  from  time  to  time  by  the  principal  ac- 
countants to  enable  them  to  make  the  payments  in- 
trusted to  them  shall  be  made  out  of  such  credits  or 
orders  issued  to  the  said  banks,  signed  by  one  of  the 
secretaries  of  the  treasury,  or  in  their  absence  bjsnch 
officer  or  officers  as  the  treasury  may  from  time  to 
jtime  appoint  to  that  <)nty,  an<ji  in  all  such  orders  the 
services  for  which  the  issues  may  be  authorized  shall 
be  set  forth.  ^  daily  account  of  all  issues  or  trans- 
fers mjide  from  the  Exchequer  accounts,  in  porsnance 
of  such  orders,  shall  be  jtransmitted  pj  the  said  banks 
Jo  jthe  comptroller  and  auditor  generaj. 

J  4.  When  any  sum  or  sumr  pf  money  shall,  bare 
been  grfinted  to  Jber  Jf  ajestj  by  a  resolution  of  the 
tjouse  of ^Commons,  or  by  an  £ct  of  Parliament,  to 
defray  $ xpeuses  for  any  specif  public  services,  it 
ahall  be  lawful  for  her  Majesty  from  time  to  time,  by 
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ber  nigral  ordet  iltfdef  the  royal  sign  manual,  coafifer- 
s1j|^by«be  treasury,  to  authorise  and  require  the  trea- 
sury to  heme,  ott  of  the  credits  to  be  granted  to  them 
en  rtw  Exchequer  accounts  as  hereinafter  provided, 
fte  Battel  whion  may  be  required  from  time  to  time  to 
defray  *ucb  expenses,  Met  exceeding  the  amount  ef 
Ibe  sums  to  Voted  4ft  granted. 

1&  Wfcen  any  ways  and  means  shall  have  been 
granted  b>  ParHatneftt  to  Make  good  the  supplies 
granted  to  her  Majesty  by  any  Act  of  Parliament  or 
rtnetiltidb  of  the  flense  of  <femineu*,  the  «H«ptretter 
and  auditor  general  sUnti  gmat  to  the  treasury,  on 
their  wejuieitUn  authorising  the  same,  a  eredii  er  cre- 
dits «■  the  Exchequer  account*  at  the  Bank  of  ting* 
land  and  Baak  ef  Ireland,  or  on  the  growing  balances 
thereof,  not  exceeding  hi  the  whole  the  amount  ef  the 
wayn  aod  means  so  granted*  Out  of  the  credits  so 
granted  to  the  treasury  issues  sball  be  made  to  prm- 
eipni  acDoimtaots  from  time  to  time  on  orders  issued 
to  the  said  banks,  signed  by  one  of  the  secretaries  of 
toe  treasury,  or  in  their  absence  by  seen  officer 
or  officers  as  the  treasury  may  from  time  to  time 
time  appoint  to  that  duty ;  and  the  services  er  votes 
en  account  of  which  the  issues  may  be  authorised 
shall  be  set  forth  in  seen  orders  J  provided  always, 
that  tho  issues  for  army  and  navy  services  Shall  be 
maie  under  the  general  beads  of  *arniy,,and  "navy" 
respectively, 

A  daiy  account  of  all  issues  made  from  tbe  £x- 
Excheqeer  tccounte  in  pursuance  of  such  orders 
shaH  be  transmitted  by  tbe  said  banks  to  Che  comp- 
troller and  auditor  geaeraL 

16.  Within  fifteen  days  after  tbe  expiration  of  the 
eaarters  ending  en  tbe  thirty -first  day  ef  March*  the 
thirtieth  day  of  June,  the  thirtieth  day  of  Septmher, 
ami  the  thirty*first  day  of  December  in  every  year  the 
treasury  shall  prepare  an  account  of  die  public  income 
and  expenditure  ef  the  United  Kingdom,  according  to 
the  actual  receipt  and  iesne  of  moneys  on  the  Exche- 
quer aceonnts  at  tbe  Bank  of  England  and  Bank  of 
jtrefatrfinthe  twelve  months  ending  on  such  quarter 
days  respectively ;  and  if  there  shall  appear  by  each 
account  to  be  a  surpias  of  income  above  expenditure, 
tarn  treasury  shall  certify  the  same  to  the  national 
debt  commissioners,  and  one  fourth  part  of  each  ser- 
pen* sbel  be  applicable  to  tbe  reduction  of  tbe  na- 
tional debt  as  beretu*after  directed  $  and  tbe  national 
debt  commissioners  shall  publish  from  time  to  time  in 
the  London  dkuxtte  the  sum  which  wiM  be  so  applied 
in  tbe  ensuing  quarter.  Tbe  treasury  shaH  caase  one 
fourth  part  of  such  surplus  income  to  be  charged  on 
the  consolidated  fund  in  the  quarter  succeeding  the 
termination  of  seek  account;  and  the  sum  so  charged 
shell  be  issued  by  the  treasury  from  time  to  time  in 
tbe  next  ensuing  quarter  to  the  national  debt  commis- 
sioners, wbe  shall  apply  tbe  same,  during  the  said 
quarter,  in  redeeming  funded  or  nnibnded  debt,  or  in 
repaying  to  tbe  Baak  of  England  er  to  the  Bank  ef 
Jhneiimd  any  advances  made  by  them,  under  the  pro- 
visions of  this  Act,  towsrds  supplying  the  deficiency 
of  tbe  consoUdamd  fund  daring  she  said  quarter;  and 
ail  debt  no  redeemed  skull  be  forthwith  caueelled. 
And  a  copy  of  maty  account  prepared  by  the  treasury 
am  aforesaid,  eertiied  by  the  comptroller  and  auditor 
general,  shall  be  laid  before  the  House  of  Oemnions 


within  fifteen  days  after  the  expiration  of  the  sulci 
omuterry  periods,  if  forfiament  be  then  sitting,  or  hf 
net  sitting  then  within  one  week  after  Parliament 
shell  be  next  assembled. 

17.  AM  debts  accruing  due  under  any  contract  or 
lease  no*  er  hereafter  entered  into  or  taken  for  the 
public  service,  and  payable  out  of  the  snpnlfos  from 
time  te  time  toted  by  Parttament  to  her  Majesty  for 
the  public  service,  in  any  department  for  which  the 
payments  are  made  by  the  paymaster  general,  shall  be 
discharged  and  paid  in  manner  following;  that  is  to 
say,  such  debts  ehaR  be  payable  on  the  order  of  the 
department,  and  the  payment  thereof  shall  be  made 
by  a  draft  drawn  by  the  paymaster  general  on  tbe 
Bank  of  England,  according  to  iLe  cottrse  and  prao~ 
tioe  of  Ms  office,  payable  to  the  persons  to  whom  suefi 
dents  may  be  due,  or  to  their  agents. 

18*  The  treasury  may  from  time  to  time  determine 
at  wbat  banks  aoee«ntants  shall  keep  tbe  public  mo- 
oeye  entrusted  to  them,  and  they  may  also  determine 
wbat  aceonnts  so  opened  in  tbe  names  of  public 
officers  or  accountants  in  the  books  of  the  Bank  of 
England,  of  tbe  Bank  of  Ireland,  or  of  any  other 
bank,  shall  be  deemed  public  accounts;  and  on  the 
death,  resignation,  or  removal  of  any  such  public 
officers  er  accountants  the  balances  remaining  at  the 
credit  of  such  accounts  shall,  upon  the  appointment  of 
their  successors,  unless  otherwise  directed  by  law,  vest 
m  and  be  transferred  to  the  public  accounts  of  such 
successors  at  the  said  banks,  and  shall  not,  in  the 
event  of  the  death  of  any  such  public  officers  or  ac- 
countants eoastitate  assets  of  the  deceased,  or  be  m 
any  manner  subject  to  the  control  of  their  legal  re-' 
presentattve*. 

19.  It  shall  be  lawful  for  the  treasury,  whenever 
they  sball  Consider  it  for  the  advantage  of  the  public 
service,  to  direct  the  aceonnts  of  any  public  officer  or 
department,  which  by  any  Act  or  Acts  are  required  to 
be  kept  under  separate  beads  at  the  Bank  of  England 
or  at  the  Bank  ef  Ireland,  shaH  be  consolidated  in 
such  manner  as  tbey  shaft  judge  most  convenient  for 
the  public  service. 

20.  It  shall  be  lawful  for  the  Bank  of  England 
and  ftank  ef  Ireland,  at  the  request  of  the  treasury, 
signified  by  one  of  their  secretaries,  for  the  public  con- 
venience, to  open  and  keep  accounts  of  government 
stock  and  annuities  in  the  books  of  the  said  banks 
under  the  official  description  of  any  public  officer  for 
tbe  time  being,  without  naming  him ;  and  the  divi- 
dends on  such  st'ick  aud  annuities  may  from  time  to 
tittle  be  received,  aud  the  stock  and  annuities  or  any 
part  thereof  to  the  credit  of  such  account  may  from 
time  to  time  be  transferred,  by  tbe  officer  for  the  time 
being  holding  such  office,  as  if  such  stock  and  annui- 
ties stood  in  his  own  name;  and  upon  the  death, 
resignation,  or  removal  of  any  such  public  officer,  tbe 
stock  and  annuities  standing  to  the  credit  of  such  ac- 
count, and  all  dividends  thereon,  including  any  divi- 
dends not  theretofore  received,  shall  become  vested  in 
his  successor  in  office,  and  be  receivable  and  transfer- 
able accordingly.  And  any  such  public  officer  in 
whose  official  description  such  government  stock  and 
annuities  may  be  standing  may,  by  letter  of  attorney, 
authorise  tbe  Baok  of  England  or  the  Bank  of  Ire- 
land, or  ail  or  any  of  their  cashiers,  to  sell  and  trans- 
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fer  all  or  any  part  of  the  stock  or  annuities  from  time 
to  time  standing  in  the  books  of  the  said  banks  on 
snch  account,  and  to  receive  the  dividends  due  and  to 
become  dne  thereon ;  bat  no  stock  or  annuities  shall 
be  sold  or  transferred  at  the  said  banks  under  the 
authority  of  snch  general  letter  of  attorney,  except 
upon  an  order  in  writing,  signed  by  one  of  the  secre- 
taries of  the  treasury,  directed  to  the  proper  officers 
of  the  said  banks. 

Appropriation  Accounts. 
21.  The  treasury  shall  cause  an  account  to  be  pre- 
pared and  transmitted  to  the  comptroller  and  auditor 
general  for  examination  on  or  before  the  thirtieth  day 
of  September  in  every  year,  showing  the  issues  made 
from  the  consolidated  fond  of  Orsat  Britain  and  Ire- 
land in  the  financial  year  ended  on  the  thirty -first 

day  of  March  preceding,  for  the  interest  and  manage-  J  the  said  appropriation  account  was  closed,  and  to 
ment  of  the  public  funded  and  unfunded  debt,  for  the  verify  the  balances  appearing  upon  the  annual  appro- 
civil  list,  and  all  other  issues  in  the  financial  year  for  ,  priation  account:  provided  always,  that  the  comptrol- 
services  charged  directly  on  the  said  fund ;  and  the  ler  and  auditor  general  may,  if  be  thinks  fit,  require 
comptroller  and  auditor  general  shall  certify  and  re-  |  the  said  department  to  transmit  to  him  in  lieu  of  snch 
port  upon  the  same  with  reference  to  the  Acts  of .  balance  sheet  a  certified  statement  showing  the  actual 
Parliament  nnder  the  authority  of  which  such  issues  disposition  of  the  balances  appearing  upon  the  annul 
may  have  been  directed;  and  such  accounts  and  re- 


24.  An  appropriation  account  of  supply  grants 
shall  exhibit  on  the  charge  side  thereof  the  sum  or 
sums  appropriated  by  Parliament  for  the  service  of 
the  financial  year  to  which  the  account  relates,  and  on 
the  discharge  side  thereof  the  sums  which  may  have 
actually  come  in  course  of  payment  within  the  same 
period;  and  no  imprest  or  advance,  of  the  application 
of  which  an  account  may  not  have  been  rendered  to 
and  allowed  by  the  accounting  department,  shall  be 
included  on  the  discharge  side  thereof. 

25.  The  department  charged  with  the  duty  of  pre- 
paring the  appropriation  acccoont  of  a  grant  shall,  if 
required  so  to  do  by  the  comptroller  and  auditor  ge- 
neral, transmit  to  him,  together  with  the  annual  ap- 
propriation account  of  snch  grant,  a  balance  sheet  so 
prepared  as  to  show  the  debtor  and  creditor  balances 
in  the  ledgers  of  such  department  on  the  day  when 


ports  shall  be  laid  before  the  House  of  Commons  by 
the  treasury  on  or  before  the  thirty-first  day  of  Janu- 
ary in  the  following  year,  if  Parliament  be  then  sit- 
ting, and  if  not  sitting,  then  within  one  week  after 
Parliament  shall  be  next  assembled. 

22.  On  or  before  the  days  specifiod  in  the  respec- 
tive columns  of  Schedule  A.  annexed  to  this  Act,  ac- 
counts of  the  appropriation  of  the  beveral  supply  grants 
comprised  in  the  Appropriation  Act  of  each  year  shall 
be  prepared  by  the  several  departments,  and  be  trans- 
mitted for  examination  to  the  comptroller  and  auditor 
general  and  to  the  treasury,  and  when  certified  and 
reported  upon  as  herein-after  directed  they  shall  be 
laid  before  the  House  of  Commons;  and  such  ac- 
counts shall  be  called  the  " appropriation  accounts" 
of  the  moneys  expended  for  the  services  to  which  they  j 
may  respectively  relate;  and  the  treasury  shall  deter-  j 
miue  by  what  departments  such  accounts  shall  be 
prepared  and  rendered  to  the  comptroller  and  auditor- 
general,  and  the  comptroller  and  auditor  general  shall 
certify  and  report  upon  snch  accounts  as  hereinafter 
directed;  and  the  reports  thereon  shall  be  signed  by 
the  comptroller  and  auditor  general:  provided  always, 
and  it  is  the  inteution  of  this  Act  that  the  treasury 
shall  direct  that   the  department  charged  with  the 
expenditure  of  any  vote  under  the  authority  of  the 
treasury  shall    prepare  the    appropriation    account 
thereof:  provided  also,  that  the  term  "  iepartment  " 
when  used  in  this  Act  in  connexion  with  the  duty  of 
preparing  the  said  appropriation  accounts,  shall  be 
construed  as  including  any  public  officer  or  officers  to 
whom  that  duty  may  be  assigned  by  the  treasury. 

23.  A  plan  of  account  books  aud  accounts,  adapted 
to  the  requirements  of  each  service  in  order  to  exhi- 
bit, in  a  convenient  form,  the  whole  of  the  receipts 
and*  payments  in  respect  of  each  vote,  shall  be  de- 
signed under  the  superintendence  of  the  treasury; 
and  her  Majesty  may  from  time  to  time,  by  order  in 
council,  prescribe  the  manner  in  which  each  depart- 
ment of  the  public  service  shall  keep  its  accouuts. 


appropriation  account  on  the  last  day  of  the  period  of 
snch  account, 

26.  Every  appropriation  account  when  rendered  to 
the  comptroller  and  auditor  general  shall  be  accompa- 
nied by  an  explanation  showing  how  the  balance  or 
balances  on  the  grant  or  grants  included  in  the  pre- 
vious account  have  been  adjusted,  and  shall  also  con- 
tain an  explanatory  statement  of  any  excess  of  expen- 
diture over  the  grant  or  grants  included  in  such 
account,  and  such  statement  as  well  as  the  appropria- 
tion account  shall  bo  signed  by  snch  department. 

27.  Every  appropriation  account  shall  be  examined 
by  the  comptroller  and  auditor  general  on  behalf  of 
the  House  of  Commons;  and  in  the  examination  of 
such  accounts. the  comptroller  and  auditor  general 
shall  ascertain,  first  whether  the  payments  which  the 

|  accounting  department  <has  charged  to  the  grant  are 
j  supported  by  vouchers  or  proof*  of  payments,  and, 
second,  whether  the  money  expended  has  been  applied 
to  the  purpose  or  purposes  for  which  snch  grant  was 
intended  to  provide:  provided  always,  and  it  is  hereby 
enacted,  that  whenever  the  said  comptroller  and  auditor 
general  shall  be  required  by  the  treasury  to  ascertain 
whether  the  expenditure  included  or  to  be  included  in 
an  appropriation  account,  or  any  portion  of  such  ex- 
penditure, is  -supported  by  the  authority  of  the  trea- 
sury, the  comptroller  and  auditor  general  shall  exa- 
mine such  expenditure  with  that  object,  and  shall 
report  to  the  treasury  any  expenditure  which  may 
appear,  upon  snch  examination,  to  nave  been  incurred 
without  such  authority;  and  if  the  treasury  should  not 
thereupon  see  fit  to  sanction  such  unauthorised  ex- 
penditure, it  shall  be  regarded  as  being  not  properly 
chargeable  to  a  Parliamentary  grant,  and  shall  be 
reported  to  the  House  of  Commons  in  the  manner 
herein- after  provided. 

28.  In  order  that  such  examination  may  as  far  as 
possible  proceed,  pari  passu,  with  the  cash  transactions 
of  the  several  accounting  departments,  the  comptroller 
and  auditor  general  shall  have  free  access,  at  all 
convenient  times,  to  the  books  of  account  and  other 
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dosnmeuts  relating  to  the  accounts  of  such  depart- 
ments, and  may  require  the  several  departments  con- 
cerned to  furnish  him,  from  time  to  time,  or  at  regu- 
lar periods,  with  accounts  of  the  cash  transactions  of 
such  departments  respectively  up  to  such  times  or 
periods. 

29.  In  conducting  the  examination  of  the  vouchers 
relating  to  the  appropriation  of  the  grants  for  the 
several  services  enumerated  in  Schedule  (B.)  to  this 
Act  annexed,  the  comptroller  and  auditor  general, 
after  satisfying  himself  that  the  accounts  bear  evidence 
that  the  vouchers  had  been  completely  checked,  exa- 
mined, and  certified  as  correct  in  every  respect,  and 
that  they  have  been  allowed  and.  passed  by  the  proper 
departmental  officers,  may  admit  the  same  as  satis- 
factory evidence  of  payment  in  support  of  the  charges 
to  which  they  may  relate:  provided  always,  that  if 
the  treasury  should  desire  any  such  vouchers  to  be 
examined  by  the  comptroller  and  auditor  general  in 
greater  detail,  the  comptroller  and  auditor  general 
shall  canse  such  vouchers  to  be  subjected  to  such  a 
detailed  examination  as  the  treasury  may  think  fit  to 
prescribe. 

30.  In  conducting  the  examination  of  the  vouchers 
relating  to  the  appropriation  of  the  grants  for  any 
services  not  enumerated  in  the  aforesaid  Schedule,  the 
comptroller  and  auditor  general  shall  test  the  accuracy 
of  the  castings  and  computation  of  the  several  items 
of  such  vouchers:  provided  always,  that  when  any 
vouchers  have  been  certified  to  be  correct  by  any 
officers  specially  authorized  to  examine  the  same,  it 
shall  be  lawful  for  the  comptroller  and  auditor  general, 
with  the  consent  of  the  treasury,  to  dispense  with  a 
second  examination  of  the  particular  items  of  such 
vouchers. 

81.  If  during  the  progress  of  the  examination  by 
the  comptroller  and  auditor  general  herein -before 
directed  any  objections  should  arise  to  any  item  to  be 
introduced  into  the  appropriation  account  of  an}  grant, 
such  objections  shall,  notwithstanding  such  account 
shall  not  have  been  rendered  to  him,  be  immediately 
communicated  by  him  to  the  department  concerned,  ' 
and  if  the  objections  should  not  be  answered  to  his  | 
satisfaction  by  such  department,  they  shall  be  referred 
by  him  to  the  treasury,  and  the  treasury  shall  deter- 
mine in  what  manner  the  items  in  question  shall  be 
in  the  annual  appropriation  account. 

32.  In  reporting  as  herein  before  directed,  for  the 
information  of  the  House  of  Commons,  the  result  of 
the  examination  of  the  appropriation  accounts,  the 
comptroller  and  auditor  general  shall  prepare  reports 
on  the  appropriation  account  of  the  army  and  on  that 
of  the  navy  separately. 

He  shall  prepare  a  report  on  the  appropriation  ac- 
counts of  the  departments  of  customs,  inland  revenue, 
and  post  office. 

He  shall  prepare  a  report  or  reports  on  the  accounts 
relating  to  the  several  grants  included  within  each  of 
the  classes  into  which  the  grants  for  civil  services 
are  divided  in  the  Appropriation  Act. 

In  all  reports  as  aforesaid  he  shall  call  attention  to 
every  case  in  which  it  may  appear  to  him  that  a  grant 
has  been  exceeded,  or  that  money  received  by  a  de- 
partment from  other  sources  than  the  grants  for  the 
year  to  which  the  account  relates  has  not  been  applied 


or  accounted  for  according  to  the  directions  of  Parlia- 
ment, or  that  a  sum  charged  against  a  grant  is  not 
supported  by  proof  of  payment,  or  that  a  payment  so 
charged  did  not  occur  within  the  period  of  the  account, 
or  was  for  any  other  reason  not  properly  chargeable 
against  the  grant. 

If  the  treasury  shall  not,  within  the  time  prescribed 
by  this  Act,  present  to  the  Honse  of  Commons  any 
report  made  by  the  comptroller  and  auditor  general 
on  any  of  the  appropriation  accounts,  or  on  the  ac- 
counts of  issues  for  consolidated  fund  services,  the 
comptroller  and  auditor  shall  forthwith  present  such 
report. 

Accounts  other  than  Appropriation  Accounts. 

33.  Besides  the  appropriation  accounts  of  the  grants 
of  Parliament,  the  comptroller  and  auditor  general 
shall  examine  and  audit,  if  required  so  to  do  by  the 
treasury,  and  in  accordance  with  any  regulations  that 
may  be  prescribed  for  his  guidance  in  that  behalf  by 
the  treasury,  the  following  accounts;  viz.,  the  ac- 
counts of  all  principal  accountants,  the  accounts  of  tho 
receipt  of  revenue  by  the  departments  of  customs, 
inland  revenue,  and  post  office,  the  accounts  of  every 
receiver  of  money  which  is  by  law  payable  into  her 
Majesty's  exchequer,  and  any  other  public  accounts 
which,  though  not  relating  directly  to  the  receipt  or 
expenditure  of  Imperial  funds,  the  treasury  may  by 
minute,  to  be  laid  before  Parliament,  direct. 

34.  The  accounts  which  by  the  last  preceding  sec- 
tion the  treasury  are  empowered  to  subject  to  tho 
examination  of  the  comptroller  and  auditor  general 
shall  be  rendered  to  him  by  the  departments  or  of- 
ficers who  may  be  directed  so  to  do  by  the  treasury ; 
and  the  term  "  accountant,"  when  used  in  this  and 
the  following  sections  of  this  Act  with  refereuce  to 
any  such  accounts,  shall  be  taken  to  mean  the  depart- 
ment or  officer  that  may  be  so  required  by  the  trea- 
sury to  render  the  same;  and  every  public  officer  into 
whose  hands  public  moneys,  either  in  the  nature  of 
revenue  or  fees  of  office,  shall  be  paid  by  persons 
bound  by  law  or  regulation  to  do  so,  or  by  subordi- 
nate or  other  officers  whose  duty  it  may  be  to  pay 
such  moneys,  wholly  or  in  part,  into  the  receipt  of 
her  Majesty's  exchequer,  or  to  apply  the  same  to  any 
public  service,  shall,  at  such  times  and  in  such  form 
as  the  treasury  shall  determine,  render  an  account  of 
his  receipts  and  payments  to  the  comptroller  and  au- 
ditor general;  and  it  shall  be  the  dnty  of  the  treasury 
to  inform  him  of  the  appointment  of  every  such  officer. 

35.  Accountants  shall  transmit  their  accounts  to- 
gether with  the  authorities  and  vouchers  relating 
thereto  to  the  office  •  of  the  comptroller  and  auditor 
general  in  such  form,  and  for  such  perioJs,  and  under 
such  regulations  as  he  may  from  time  to  time  provide 
for  the  guidance  of  such  accountants:  provided  al- 
ways, that  no  such  regulations  shall  be  obligatory  on 
such  accountants  until  they  shall  have  been  approved 
by  the  treasury. 

36.  The  comptroller  and  auditor  general  shall  exa- 
mine the  several  accounts  transmitted  to  him  with  as 
little  delay  as  possible,  and  when  the  examination  of 
each  account  shall  be  completed  he  shall  make  up  a 
statement  then  of  in  such  form  as  he  may  deem  fit, 
and  if  it  shall  appear  from  the  statement  so  made  urj 
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of  any  account,  being  an  account  current,  that  the 
balance  thereon  agrees  with  the.  accountant's  balance, 
or  if  it  shall  appear  from  any  account  rendered,  by  an 
accountant,  as  well  as  from  the  statement  of  such 
account  by  the  comptroller  and  auditor  genera),  that 
the  accountant  is  "  even  and  qnit,n  the  comptroller 
jtnd  auditor  general  is  hereby  required  ta  sign  and 
pass  snch  statement  of  accounts  so  made  qp  by  him 
as  aforesaid:  provided  always,  that  in  all  other  cases 
whatever,  the  comptroller  and  auditor  genera)  having 
made  up  the  statement  of  account  as  herw-befere 
directed  shall  transmit  the  same  to  tfie  treasury,  who* 
saving  considered  such  statement,  shall  return  it  to 
him,  with  their  warrant  attached  thereto,  directing 
him  to  sign;  and  pas*  ta*  s^opnnfc  either  eenfermably 
to  the  statement  thereof,  or  with  ajuch  alterations  as 
the  treasury  may  deem  Just  and  reasonable;  and  * 
statement  of  the  account  made  up  by  the  comptroller 
and.  auditor  general,  in  accordance  with  such  treasury 
warrant,  shall  then  be  signed  and  passed  by  Urn: 
provided  further,  that  a  list  of  all  accounts  which  the 
comptroller  and  auditor  general  may  sign,  and  pass 

Such  list  to  be  so  prepared  as  to  show  thereon  the 
arge,  and  balance  of  each  account  respectively)  shall 
be  submitted  by  bim  to.  the  treasury  twice  in  every 
year,  videlicet,  not  later  than,  the  first  week  of  Fchr* 
aryt  and  the  first  week  of  August, 

27.  It  shall  be  lawful  for  the  comptroller  and  au- 
ditor general,  in  the  examination  of  any  accounts,  to 
admit  and  allow,  incases  where  it  shall  appear  to  him 
to  be  reasonable  and  expedient  for  the  public  service, 
vouchers  for  any  moneys  expressed  therein,  although 
snch  vouchee  be  not  stamped-  according  to  law* 

38.  As  soon  as  any  account  aWl  have  been  signed 
and  passed,  by  the  comptroller  and  auditor  general,  be 
shall  transmit  to  the  exouotant  a  certificate,  in  which 
the  total  amount  of  the  sums  forming  respectively  the 
charge  and  discharge  of  such  account,  and  the  balance, 
if  any,  remaining  due  to  or  by  such  accountant,  shall 
be  set  forth ;  and  every  such  certificate  shall  be  signed 
by  him,  and  shall  be  valid  and  effectual  to  discharge 
the  accountant,  as  the  case  may  be»  either  wholly,  ojr 
from  so  much  of  the  amount  with  which  he  may  have 
been  chargeable,,  as  he  may  appear  by  such  certificate 
to  be  discharged  from:  provided  si* ay*  that  when 
any  account,  not  being  an  account  current,  baa  been 
Signed  and  passed  by  the  comptroller  and  auditor  ge 
neral  with  a  bajance  due  thereon  to  the  Crown,  he 
Shall  not  make  out  or  grant  any  aunb  certificate,  as. 
aforesaid  until  the  accountant  has  satisfied  him  either 
that  he  has  discharged  the  full  amount  of  such  ba- 
lance, and  any  interest  that  may*  as  herein-after  pro- 
vided,, bo  payable  thereon,  or  that  be  has  been  relieved 
from  the  payment  thereof,  or  of  so  m«ch  thereof  as 
has  not. been  paid,  by  a  warrant  fiom  the  treasury* 

3&.  No  declaration  shall  be  made  by  the  comp- 
troller and  auditor  general  before  the  Chancellor  of 
the  Exchequer  in  relation  to  any  account,  or  any  state 
or  statement  thereof;  nor  shall  any  snch  s,tatQ  Ofl 
4taten*en*  be  enrolled  as  of  record  iu  the  office  of  her 
Jfcifcsljy's  remembrancer  of  the  Court  of  E*che<iuer, 
any  law,  usage,  or  custom  tp  the  contrary  notwitb.^ 
standing;  hot  every  statement  of  an  account  tnnde 
oat,  signed)  and  passed  as  aforesaid,  shall  be  recorded 
in  the  office  of  tta  cnm#roJler.  and  andiwr..  genera!, 


and  the  recording  of  such  statement  of  account  in  his 
office  shall  be  as  valid  and  effectual  for  enabling  any 
process,  in  the  law  against  the  party  chargeable,  and 
any  other  proceeding  for  the  recovery  of  any  balances 
and  any  interest  thereon,  and  for  all  other  purposes, 
as  the  enrolment  of  a  declared  account  in  the  office  of 
her  Maiesty's  remembrancer  would  hare  been  if  this 
Act  bad  not  been  passed ;  and  a  copy,  certified  under 
the  bands  of  the  comptroller  sj?^  auditor  general,  of 
the  record  of  any  aoch  statement  of  account,  shall  he 
taken  notice  of  and  proceeded  upon  in  the  like  manner 
as  the  record  of  any  snph.  declared  account*  enrolled 
as  aforesaid,  might  have  been  if  thia  At*  had  not 
keen  passed, 

40.  In  aB  cases  where  the  comptraUerawI  auditor 
general  shall  be.  required  by  the  treasury  ta  examine 
and  audit  the-  accounts  of.  the  receipt,  expenditure, 
sale,  transfer,  or  delivery  of  anf  aenuritia*  stamps, 

Svernment  stock  or  anu^ies*  provision*,  ox  s lores, 
fl  property  of  her  Mjsjeaty ,  he  shall,  on  the  cxami* 
nation  of  snob,  accounts  being  completed*  transmit  % 
statement  thereof,  or  a  report  thereon,  to  the  trea- 
sury, who  shall,  if  they  think  fit,  signify  their  ap- 
proval of  such  accounts  to  bim*  and  he  shall  thereupon 
transmit  to  the  accountant  a  certificate  in  a  form  to  be 
from  time  to  time  determined  by  the  comptroller  and 
auditor  general,  which  shall  be  to  snch  accountant  a 
valid  and  effectual  discharge  from  so.  ranch  a*  he  ma; 
thereby  appear  to  be  discharged  from, 

41.  Every  accountant  shall*  on  the  termination  of 
Us  charge  as  such  accountant,  or  in  case  of  a  deceased 
accountant  bis  representatives  8hall  forthwith  pay  over 
any  balance  of  public  money  then  dne  to  the  public  ia 
respect  of  snch  charge  to  the  public  officer  authorized 
to  receive  the  same;  and  in  all  cases  in  which  it  ahatt 
appear  to'  the  comptroller  and  auditor  general  that 
balances  of  public  money  have  been  improperly  and 
unnecessarily  retained  by  an  accountant,  be  shall  to- 
port  the  cisenmstancea  of  anch  cases  to  the  treasury; 
and  the  treasury  shaU  take  such  measures  as  to  them 
may  seem  expedient  for  recovering  by  legal  process* 
or  by  other  lawfrl  ways  and  means*  the  amount  of 
snch  balance  or  balance*  together  with  interest 
thereon,  upon  the  wJiole  or  part  of  such  hsJauee  or 
balances,  for  such  period  of  time  and  at  such  rat^  not 
exceeding  five  pounds  p*r  centum  per  annum*  aa  to 
the  treasury  may  appear  just  and  reasonable. 

4%  Ia  all  cases  where  any  estate  belongisg  to  a 
public  accountant  shall  be  sold,  under  any  writ  of  ex- 
tent or  any  decree  or  order  of  the  Courts  of  Chanperjr 
or  Exchequer,  and  the,  purchaser  thereof  or  of  any 
part  thereof  shall  hare  paid  hi*  purchase  moaejr  ho* 
the  hands  of  any  public  accountant  authorized  to  ra- 
ceive  the  same,  snch  purchaser  shall  be  whoJJy  exo- 
nerated and  discharged  from  all  further  claims  of  her 
Majesty  for  or  in  respect  of  any  debt  arising  upon  the 
account  of  snnh  accountant,  although  the  yptqbase 
money  so  paid  be  not  sufficient  in  amount  to  discharge 
the  whole  of  the  said.  debt. 

43.  In  all  cases  iu  which  an  accountant  may  he 
dissatisfied  with  any  disallowance  or  charge  in  his 
accounts  made  by  the  comptroller  and  auditor  general, 
snfih  accountant  shall  have  a  right  o$  appeal  to  the 
treasury,  who,  after  such  further  investigation  as  they 
may  consider  equitable,  whether  by  riva  vo&  exju&i- 
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nation  or  otherwise,  may  make  sack  order  directing 
the  relief  of  the  appellant  wholly  or  in  part  from  the, 
disallowance  or  charge  in  question,,  as  shall  appear  to 
them  to  be  jnst  and  reasonable,  and  the  comptroller 
and  auditor  general  shall  govern  himself  accordingly. 

44.  It  shall  be  lawful  for  the  treasury  front  tbne 
to  time*  if  they  aee.  fit  so  to  do,  to  dispense  with  the 
ti*nsr*$*feu,  to  the  comptroller  and  auditor  general, 
of  any  accounts  not  being  accounts  of  the  receipt  and 
expenditure  of  public  money,  and  with  the  anjiit  of 
such  accounts  by  him*  any  law,  usage*  or  custom  to 
the  cputrajY  Qotwitha^an^ng;  provided  aJwtySfc  that 
-coDves  of  any  treasury  minutes  dispensing  with  the 
Audit  of  such  accounts  shall  be  laid  Deface,  Parliament. 

45.  Nothing  in  this  Act  contained  shall  extend  to 
abridge  or  alter  the  rights  and  pftwera  of  her  Majesty 
to  control,  suspend,  or  prevent  t&t  execution  of  any 
process,  or  proceeding,  under  tip*  Act  or  otherwise, 
for  recovering  money  due  tp  the  Crown. 

46.  The  Acts  mentioned  in  Schedule  (C)  te  this 
Act  annexed  shall  be  repealed  to  the  ex&ot  mentioned 
in  such  Schedule,  and  all  account*  required  or,  directed 
to  be  audited  by  the  board  of  andjt  shell  be.  audited 
according  to  the  provisions  of  this  Actr  hut  nothing 
herein  shall  be  deemed  to  confer  upon  the  treasury 
the  powers  with  respect  to  audit  vested  fo  the  admit 
rally  by  by  the  "  Greenwich  Hospital  Act,  18166,"  or 
to  aftect  any  right,  title*  obligation,  or  Uebtiity  ac- 
quired or  accrued  before  the  commencement  of  this 
Act:  provided  always,  that  tbj*  Act  shall  not  effect 
any  proceedings  which  may  have  been  commenced 
undej  any  of  the  said  Acts  before  this  Act  comas  into 
operation. 

47.  This  Ac*  shell  commence  on  the  fits*  day  of 
April  one  thousand  eight  hundred  and  aixty*aevee» 

SCHEDULE  A. 


Data*  after  the  termination 

of  «wyaJi*»cMlyei*  to  whleh 

appropriation  accounts  relate,  • 

onorfeaforawhSoatheyai* 

to  be  made  vjf  and  fufevUttad, 


Giants  or  igrteea  to 

^wldflb  toe  aBfffajndattan 

acoowta  wi»t* 


Army 
Nary 
MieoellMMWie  Civil  Ser- 

^oea— (^fcasesL  to 

TO.) 
fiewenne  Departments 
•   (Salaries,    Stiperau- 

aoation,    &c,    and 

J^apenses 
Post  Offipe  Packet;S«> 

Service,  and 
JU1  other  Servtaeavoted 

ie  Supply    . 


81  Deo, 


*3QNov. 


8*  Ja». 


tf.Ja* 


fcFefc 


UJm 


»** 


SCEEDUUS  B, 
Anmy; 
Navy; 
-and  inch  other  services  as  the  treasury,  by  thejr  ini- 


na|e»  to  be  hid  beferje  Parliament,  may  direct;  bnt 
no  each  minute  shall  take  efeot  until  it  shall  have 
lajn,  before  the  House  of  Commons  thirty  days,  unless 
it  saaU  ha**  bean  previously  approved  by  a  resolution 
of  tBjfl  Sense  of  Commons. 

SCHEDULE  0. 

EaUCTJf  BBS  S£FEa14£0v 

<m^  Tk*  portions  printed  in  Italics  show  t\e  extent  of  repeal* 

26  Geo,  3i  e,  5?.^-rAn  Ast  for  better  examining 
and  auxfttiogjtbe  PeMtk  Accounts  o£  this  Kingdom. 
— Whole  Act. 

%%  Geo.  3»  c.  13t  hi  »ai*.~rAn  Act  for  repealing 
tbe  several  Dories  of  Customs  and  Excise,  and  grant- 
ing other  Duties  in.  lien  thereof,  and  for  applying  the 
said  duties*  together  with  the  other  Duties  oompesine; 
the  Publick  Revenue ;  for  permitting  the  Importation 
of  certain  Good**  Wants,  and  Merchandize,  the  Pro- 
duce and  Mianajfcotaxe  of  the  European  Dominions  el 
the  French  King,  into  this  Kingdom;  and  for  apply- 
ing certain  unclaimed  monies,  remaining  in  the  Exche- 
quer for  the  payment  of  Annuities  on  Lives,  to  the 
Iteduefra  of  the  National  Debt— /»  part,  iwmety— 
tectum  etventp-two, 

39  *  4,0  Geo,  3,  c.,64,  in  pert.-~^An  Act  for  more 
effectually  charging  Publick  Accountants  with  the 
Payment  of  Interest;  for  allowing  interest  to  them  is* 
certain  Cases;  and  for  compelling  the  Payment  of 
Balances  due  from  tbe«*W»  par*,  najnely  tectum* 
foMTy  five*  aits,  ftin+v  t*%  and  thirteen. 

45  Geo,  3,  <V  W^An  Act  to  amend  an  Act  made  in 
the  twenty-fifth  year  of  His  present  Majesty,  for  bet- 
ter examining  and  auditing  the.  Publick  Aocounta  of 
this  Kingdom  t  and  for  enabling  the  Commissioners, 
in  certain  Oases*  to  allow  of  vouchers,  although  not 
stamped  according  to  Jaw*-.-  Whole  A  at. 

46  Geo*  3,  e,  lil.-rrAn  Act  for  making  more 
effectnaj  Provision  for  the  mom  speedy  and  regular 
SxainjmtWa  and  Audit  of  the  Pubtiek  Aoeonnta  of 
tMs  ^ia^onw-TTAo/r  Act. 

47  Geo*  3,  seat,  2,  e>  3$.T«-*An  Act  for  more  effect 
tuajiy  obajrging  Publick  Accountants  with  interest* 
noon  P4an*es»  and  for  other  Purposes  relating  to  the 
passing  of  Pnblick  Accounts. —  Whole  Act, 

$2  Geo-  &  .c  62.^-nAn  Act  to  provide  for  the 
speedy  and  regular  Examination  and  Audit  of  the 
Public  Aooonuyts  .e/Irelandi;  and  torepeal  certain  for- 
mer Acts  relating  thereto.**-  Whole  Aot. 

$3  Geo.  3,  e>  150*-*- An  Aot  for  the  mote 
speedy  and  effectual  Examination  and  Audit  of  the 
Accounts  of  Military  Expenditure  in  Spam  and  Por- 
tugal; for  removing  Delays  in  passing  the  Public 
Accounts*  end  foe  making*  new  Arrangements  for 
conducting  the  business  of  the  Audit  Office. —  Wftoh 

67  Gee-.  3, «.  4&r«*An  Aot  to  make  further  provi- 
sie*  far  *hn  A4inanment  ef  the  Accomrts  of  the  Con- 
soWated  Fend  of  <t*»  United  Eagdem ;  and  for  mak- 
ing good  any  occasional  Deficiency  which  may  arise 
in.  thaeaai  Fund  in  Gees*  Britain  er  Ireland  respec- 
tively; and  to.  direct  the  AefrficatioB  of  Monies  by  the/ 
Conwidsienera  for  the  Reduction  of  the  Iffationaj 
DebR^Vnoni^eA 
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1  6  2  Geo.  4,  c  121,  in  part. — An  Act  to  alter 
and  abolish  certain  Forms  of  Proceedings  in  the  Ex- 
chequer and  Audit  Office  relative  to  Public  Account- 
ants; and  for  making  further  Provisions  for  the  Par- 
pose  of  facilitating  and  expediting  the  passing  of 
Pnblio  Accounts  in  Great  Britain;  and  to  render  per- 
petual and  amend  an  Act  passed  in  the  Fifty-fourth 
Tear  of  His  late  Majesty  for  the  effectual  Examina- 
tion of  the  Accounts  of  certain  Colonial  Revenues.— 
Whole  Act,  except  sections  twenty-seven,  twenty  eight* 
and  twenty-nine. 

10  Geo.  4,  c.  27.— An  Act  to  amend  the  several 
Acts  for  regulating  the  Reduction  of  the  National 
Debt.— Whole  Act 

2  &  3  Will.  4,  c.  26—  An  Act  to  authorize  the 
Commissioners  for  auditing  the  Public  Accounts  of 
Great  Britain  to  examine  and  audit  Accounts  of  the 
Receipt  and  Expenditure  of  Colonial  Revenues.— 
Whole  Act. 

2  &  3  Will.  4,  c.  99 An  Act  for  transferring  the 

Powers  and  Duties  of  the  Commissioners  of  Publio 
Accounts  in  Ireland  to  the  Commissioners  for  auditing 
the  Public  Accounts  of  Great  Britain Whole  Act. 

2  &  3  WilL  4,  c.  104.— An  Act  to  regulate  the 
Period  of  rendering  the  Public  Accounts  and  making 
up  the  General  Imprest  Certificates Whole  Act. 

4  &6  Will.  4,  c.  15,  in  part. — An  Act  to  regulate 
the  Office  of  the  Receipt  of  His  Majesty's  Exchequer 
at  Westminster— TTAofa  Act,  except  sections  seven 
and  twenty -six. 

3  &  4  Vict  c.  108,  in  part.— An  Act  for  the  Re- 
gulation of  Municipal  Corporations  in  Ireland.— In 
pHrU  namely — sections  two  hundred  and  thirteen  and 
two  hundred  and  fourteen. 

9  &  10  Vice.  c.  92— An  Act  to  provide  for  the 
Preparation*  Audit,  and  Presentation  to  Parliament 
of  annual  Accounts  of  the  Receipts  and  Expenditure 
of  the  Naval  and  Military  Departments. — Whole  AcL 
.  14  &  15  Vict.  c.  42,  in  part. — An  Act  to  make 
better  Provision  for  the  Management  of  the  Woods, 
Forests*  and  Land  Revenues  of  the  Crown,  and  for 
the  Direction  of  Public  Works  and  Buildings. — In 
part,  namely — section  thirty-eight  wholly,  and  section 
thirty-nine  as  far  as  it  relates  to  the  accounts  of  the 
commissioners  of  her  Majesty's  works  and  public 
buildings. 

17  A  18  Vict.  c.  19— The  Naval  Pay  and  Price 
Act,  1854— Whole  Act. 

17  &  18  Vict.  a  94,  in  part. — An  Act  to  alter  the 
Mode  of  providing  for  certain  Expenses  now  charged 
npon  certain  branches  of  the  Public  Revenues  and 
upon  the  Consolidated  Fund — In  part,  namely— sec- 
tions  three,' Jour,  and  five. 

18  &  19  Vict.  o.  96,  in  part.— The  Supplemental 
Customs  Consolidation  Act,  1855. — In  pari,  namely 
—section  one. 

24  &  25  Vict  c  93.— An  Act  to  provide  for  the 
Preparation,  Audit,  and  Presentation  to  Parliament 
of  annual  Accounts  of  the  Appropriation  of  the  Mo- 
neys joted  for  the  Revenue  Departments. — Whole 
Act. 

_  28  &  29  Vict.  c.  93.— An  Act  to  consolidate  the 
offices  of  Comptroller  General  of  the  Exchequer  and 
Chairman  of  the  Commissioners  for  auditing  the  Pub- 
lic Accounts,  and  for  other  Puposes. — Whole  Act. 


CAP.  XL. 

An  Act  to  authorise  a  further  Advance  of  Money  for 
the  Purposes  of  Improvement  of  Landed  Property 
in  Ireland.  f  28th  June,  1866.] 

10  £  11  Vict.  c.  32.  12  £  13  Vict.  c.  23.  12  S 
13  Viet,  c  59.  13  £  14  Vict.  c.  31.  13  £  14 
Vict.  c.  1 13.  15  4-  16  Vict.  c.  34.  23  <$■  24  VicL 
c.  19.     25  £  26  Vict.  c.  29. 

Sec.  1  •  Power  to  treasury  to  issue  one  million  pound* 
for  the  purposes  of  the  Acts. 

2.  The  commissioners  of  public  works  may  make 

advances  to  such  amounts  as  may  be  sanc- 
tioned. 

3.  Loans  may  be  made  repayable  by  a  rod- 

charge  calculated  at  the  rate  oj  £5  per  cent 
per  annum. 

4.  Such  rent-charge  may  be  redeemed  according 

to  a  Schedule  to  be  approved. 

5.  Additional  purposes  for  which  loans  may  be- 

made. 

6.  Provisions  of  former  Acts  to  apply. 

7.  This  and  recited  Acts  to  be  construed  as  one 

AcL 
Whereas  an  Act  was  passed  in  the  session  of  Parlia- 
ment held  in  the  tenth  and  eleventh  years  of  the  reign 
of  her  present  Majesty  Queen  Victoria,  intituled  An 
Ad  to  facilitate  the  Improvement  oj  Landed  Property 
in  Ireland;  and  a  further  Act  was  passed  in  tho  ses- 
sion of  Parliament  held  in  the  twelfth  yesr  of  the 
reign  of  ber  present  Majesty,  intituled  An  Ad  to 
authorise  further  Advances  of  Money  for  the  Improve- 
ment of  Landed  Property^  and  the  Extension  and 
Promotion  of  Drainage  and  other  Works  of  public 
Utility  in  Ireland;  and  a  further  Act  was  passed  in 
tho  session  of  Parliament  held  in  the  twelfth  and 
thirteenth  years  of  the  reign  of  her  said  Majesty,  in- 
tituled An  Act  to  amend  an  Act  of  the  Tenth  Year  of 
Her  Majesty,  for  Jacilitating  the  Improvement  of 
Landed  Property  in  Ireland;  and  a  further  Act  was 
passed  in  the  session  of  Parliament  held  in  the  thir- 
teenth and  fourteenth  years  of  the  reign  of  ber  said 
Majesty,  intituled  An  Act  to  authorize  further  Ad- 
vances of  Money  for  Drainage  and  the  Improve- 
ment  of  Landed  Property  in  the  United  Kingdom, 
and  to  amend  the  Acts  relating  to  such  Advances \  and 
a  further  Act  was  passed  in  the  said  last- mentioned  ses- 
sion of  Parliament,  intituled  An  Act  to  authorize  the 
Transfer  of  Loans  for  the  Improvement  of  Lands  in 
Ireland  to  other  Land;  and  a  further  Act  was  passed 
in  the  session  of  Parliament  held  in  the  fifteenth  and 
sixteenth  years  of  the  reign  of  her  said  Majesty,  inti- 
tuled An  Act  to  extend  the  Act  to  facilitate  the  Im- 
provement of  Landed  Property  in  Ireland,  and  the 
Acts  amending  the  same,  to  the  Erection  of  Scutch 
Mills  for  Flax  in  Ireland;  and.  a  further  Act  was 
passed  in  the  session  of  Parliament  held  in  the  twenty- 
third  year  of  the  reign  of  ber  said  Majesty,  intituled 
An  Act  to  extend  the  Act  to  facilitate  the  Improve- 
ment of  Landed  Property  in  Ireland,  and  the  Acts 
amending  the  same,  to  the  Erection  of  Dwellings  Jor 
the  Labouring  Classes  in  Ireland;  and  a  further  Act 
was  passed  in  the  session  of  Parliament  held  in  the 
twenty-fifth  and  twenty  sixth  years  of  the  reign  of 
her  said  Majesty,  intituled  An  Act  to  amend  and 
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enlarge  the  Acta  for  the  Improvement  of  Landed 
Property  in  Ireland : 

1  And  whereas  great  benefit  has  been  derived  by 
means  of  loans  under  the  said  Acts,  and  H  is  expe- 
dient to  authorize  the  advance  of  a  farther  sum  of 
money  for  the  purposes  of  the  said  Acts,  and  to  extend 
the  objects  for  which  such  loans  may  be  made,  and 
to  perpetuate  such  of  the  powers  and  provisions  of  the 
said  Acts  as  are  terminable: 

Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows: 

1.  That  it  shall  be  lawful  for  the  commissioners  of 
her  Majesty's  treasury  from  time  to  time  to  issue  and 
advance,  out  of  the  growing  produce  of  the  consoli- 
dated fund  of  the  United  Kingdom  of  Oreat  Britain 
and  Ireland  (in  addition  to  the  sums  heretofore  au- 
thorized to  bt  advanced),  such  further  sum  or  sums 
of  money,  not  exceeding  in  the  whole  the  sum  of  one 
million  pounds,  as  may  be  required  for  the  purposes 
of  the  said  recited  Acts  and  this  Act. 

2.  Notwithstanding  anything  in  the  said  Act  of  thir- 
teenth and  fourteenth  of  ber  Majesty,  chapter  thirty- 
one,  or  other  of  the  said  Acts,  to  the  contrary,  it  shall 
be  lawful  for  the  commissioners  of  public  works  in  Ire- 
land, with  the  sanction  of  the  commissioners  of  her  Ma- 
jesty's treasury,  out  of  the  aforesaid  moneys,  to  make 
loans  to  any  owner  of  lands  in  Ireland,  for  the  purposes 
of  the  said  recited  Acts  and  this  Act,  of  such  sums  and 
to  snch  amounts,  at  such  times  and  in  such  manner  as 
the  said  commissioners  of  public  works,  with  the  sanc- 
tion of  the  commissioners  of  the  treasury,  may  think 
right  and  proper. 

3.  Notwithstanding  anything  in  the   said   first- 
recited  Act,  it  shall  and  may  be  lawful  for  the  com- 
missioners of  public  works,  by  and  with  the  sanction 
of  and  subject  to  such  rules  and  regulations  as  the 
lords  commissioners  of  her  Majesty's  treasury  (and  in 
snch  cases  as  the  said  last- mentioned  commissioners 
may  think  proper),  to  make  loans  or  advances  for  the 
purposes  of  the  said  recited  Acts  or  this  Act,  repay- 
able by  means  of  a  rentcharge  at  five  per  cent  per 
annum,  payable  for  a  term  of  thirty -five  years  instead 
of  twenty -two  years,  as  by  the  said  first-recited  Act 
provided ;  and  in  case  any  loan  shall  be  so  made,  the 
lands  specified  in  the  order  of  the  commissioners  of 
public  works  for  the  making  of  such  loan  shall  from 
the  date  of  such  order  become  charged  with  the  pay- 
ment to  ber  Majesty  of  an  annual  rentcharge  of  five 
pounds  for  every  one  hundred  pounds  of  such  loan 
from  time  to  time  advanced,  and  so  in  proportion  for 
any  lesser  amount,  and  to  be  payable  for  the  term  of 
thirty-five  years,  to  be  computed  from  the  fifth  day  of 
April  or  tenth  day  of  October  which  shall  next  happen 
after  the  advance  in  respect  of  which  the  rentcharge 
ahail  be  charged,  such  rentcharge  to  be  paid  by  equal 
half  yearly  payments  on  the  fifth  day  of  April  and 
tenth  day  of  October  in  every  year,  the  first  of  such 
payments  to  be  made  on  the  second  of  such  days 
which  shall  happen  next  after  the  issue  of  any  such 
advauce  in  respect  of  which  the  rentcharge  shall  be 
<charged. 

4.   All  such  loans,  repayable  as  last  aforesaid,  may 


be  redeemed  according  to  a  schedule  to  be  prepared 
and  certified  by  the  actuary  for  the  time  being  of  the 
commissioners  for  the  reduction  of  the  national  debt, 
and  approved  of  by  the  lords  commissioners  of  her 
Majesty's  treasury. 

5.  In  addition  to  the  purposes  for  which  loans 
may  be  made  under  the  provisions  of  the  said  recited 
Acts,  it  shall  be  lawful  for  the  commissioners  of  pub- 
lic works,  in  snch  cases  as  tbey  may  judge  expedient 
for  the  promotion  of  agriculture  or  the  improvement 
of  lands,  and  subject  to  such  rules  and  regulations  as 
may  from  time  to  time  be  made  by  the  commissioners 
of  her  Majesty's  treasury,  to  make  loans  for  the  fol- 
lowing purposes,  that  is  to  say: 

The  building  or  enlarging  farm  dwelling  houses  in 
connexion  with  farm  offices  and  buildings  erected 
or  to  be  erected: 

The  erection  and  improvement  (by  means  of  alte- 
rations or  additions)  of  dwelling  houses  for  la- 
bourers: 

Planting  for  shelter: 

The  execution  of  all  such  works  as  in  the  judgment 
of  the  commissioners  may  be  necessary  for  car- 
rying into  effect  any  matter  or  object  herein- 
before or  in  the  said  recited  Acts  or  any  of  them  • 
mentioned,  or  for  deriving  the  full  benefit  thereof. 

6.  All  the  powers,  provisions,  matters,  and  things 
in  the  said  Acts,  or  any  of  them,  contained  or  referred 
to,  and  relating  to  the  security  for  and  repayment  of 
loans  under  the  provisions  of  the  same,  shall  apply  to 
all  loans  duly  authorized  to  be  made  under  this  Act. 

7.  This  Act  and  the  Acts  herein-before  recited  or 
referred  to  shall  be  read  together  and  construed  as 
one  Act,  save  so  far  as  the  provisions  of  this  Act  may 
be  inconsistent  with  the  provisions  of  the  aforesaid 
Acts  or  any  of  them. 

CAP.  XLI. 
An  Act  to  amend  the  Nuisances  Removal  and  Diseases 
Prevention  Act,  1860.  [28th  June  1866.] 


CAP.  XLII. 
An  Act  to  amend  the  Law  relating  to  Life  Insurances 
in  Ireland.  [28th  June,  1866.J 

14  O.  3,  c  48. 
Sec.  1.  Becked  Act  extended  to  Ireland. 
2.  Commencement  of  Act 

'  Whereas  an  Act  was  passsed  in  the  fourteenth  year 
of  the  reign  of  his  late  Majesty  King  George  the 
1  hird,  intituled  An  Act  for  regulating  Insurances 
upon  Lives,  and  for  prohibiting  all  such  Insurances, 
except  in  Cases  where  the  Persons  insuring  shall  have 
an  Interest  in  tlie  Life  or  Death  of  the  Persons  in- 
sured: And  whereas  it  is  expedient  that  the  provi- 
sions of  the  said  recited  Act  should  be  extended  to 
Ireland:  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  From  and  after  the  commencement  of  this  Act 
the  provisions  .of  the  said  recited  Act  shall  extend  to 
Ireland. 

2.  This  Act  shall  commence  and  take  effect  from 


as 
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and  after  the  first  day  of  November  in  the  yea*  one 
thousand  tight  hundred  and  ahtty-six,  ind  shall  ap- 
ply  to  aH  policies  of  insurance  upon  Htes  entered  jftfco 
ipotf  and  after  taut  daft*. 

CAP.  XLIIF. 
An  Act  for  the  Establishment  and  Regulation  of 
Savings  Banks  for  Seamen  and  Marines  of  the 
Royal  Nary.  [28th  June,  1866.] 

CAP.  XL1V. 

An  Ae*  to  encourage  the  Establishment  of  Lodging 
Senses  for  the  Labouring  Classes  id  Ireland. 

[28th  June,  1866.3 
Sfco.  1.  Short  tMe. 

2.  Interpretation  of  terms. 

3.  Act  may  be  adopted  in  any  borough. 

4.  -Council  of  corporation  may  determine  that 

this  Act  shall  b4  adopted. 

5.  On  requisition  of  ratepayers  the  council  or 

town  commissioners  to  postpone  proceedings 
for  one  year.      K 

6.  Expenses  to  be 'paid  out  of 'rates. 

7.  Net  tndttme  to  be  paid  to  the  Credit  of  the 

borough  fund. 

8.  Oommimaners  ctfpuWc  works  may  advance 

monies  to  companies,  societies,  or  persons. 

9.  Advance,  may  be  made  Whether  local  or  other 

authority  has  power  to  borrow. 

JO.  Commissioners  of  public  works,  w&h&e  ap- 
proval of  the  treasury,  to  make  rules  and 
regulations. 

11.  Period  for  repayment  of advances. 

IIS.  Security  for  such  advances. 

13.  Money  advanced  on  security  of  land  not  to 

exceed  moiety  oj  the  value. 

14.  Council,  town  commissioners,  or  society  may 

appropriate  lands. 

15.  Enactments  applicable  to  the  acquisition  of 

lands  by  railway  companies  to  apply. 

16.  Buildings  to  be  erected. 

1 7.  Council  or  town  Commissioners,  &c.  may  enter 

into  contracts'. 

18.  Certain  sections  of  10  &  U  Vkt.c.  16,  to 

apply. 
19*  Council*  town  commissioners,  4r  company 

may  make  sale  of  lands  vested  in  them  for 

the  purposes  of  this  Act. 
2<K  Management  and  regulation  to  be  vested  in 

tiie  council  or  town  commissioners. 
SI.  Council  or  commissioners  may  make  tyelaws 

for  the  following  purposes. 
O.  Priced  copy  vfbyelaws  to  be  put  up. 

23.  Proof  of  byetaws. 

24.  keoovery  and  application  of  fine*. 
<&<  Powers  conferred  on  mortgagees. 

26.  Power  to  appoint  a  receiver  in  case  of  arrears 
being  due. 

<  WHfcaiA*  it  is  desirsMe  for  the  health,  comfort,  and 
welfare  of  the  inhabitant*  «f  tvwfts  and  populous  dis- 
tricts to  encourage  the  wottion  and  fetattishinent  of 
lodging  bouses  and  dwellings  for  the  labouring  classes 
in  Ireland:  Be  it  therefore  enacted  by  the  Queen** 
.  exesttsnt  Majesty,  by  and  wkh  the  advice  and 


consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  In  citing  this  Act  for  any  purpose  it  shall  be 
sufficient  to  tree  the  expression  "The  Labouring 
Classes  Lodging  Houses  and  Dwellings  Act  (Ireland), 
1866." 

2.  In  this  Art  Are  several  words  following  shall 
have  the  several  meanings  hereby  assigned  to  them: 

The  Words  "  dwelling  houses  "  shall  include  lodging: 
houses: 

The  word  "  borough  "  shall  mean  and  include  any 
City,  borough,  or  town: 

The  term  "  council  *  shall  mean  the  mayor,  alder- 
men, and  burgesses,  or  other  the  municipal  cor- 
poration of  any  bofoOgh,  or  any  town  having 
municipal  Commissioners  under  the  Act  third  and 
fourth  Victoria,  chapter  one  hundred  and  eight: 

The  terrtt  "  town  commissioners  "  shall  mean  any 
commissioners  intrusted  with  the  paving,  lighting 
or  cleansing  of  any  borough,  or  any  commis- 
sioners in  any  townships  under  local  Acts;  and 
the  word  "  person  '*  shall  include  persons : 

The  term  "  public  works  commissioners  "  shall  mean 
the*  comrnis  loners  of  public  works  in  Ireland  for 
the  tlnte  being: 

The  term  *  lords  of  the  treasury  "  shall  mean  the 
lords  commissioners  Of  her  Majesty's  treasury  for 
the  time  being: 

•*  Rates  "  shall  mean  the  rates,  tolls,  rents,  income> 
and  other  monies  whatsoever  which  under  the 
provisions  of  any  Act  shall  be  applicable  for  the 
general  purposes  of  such  Act: 

44  Lands  "  shall  mean  teuements  and  hereditaments 
of  whatsoever  nature  or  tenure: 

•4  Jnstice  "  shall  mean  justice  of  the  peace  for  the 
County,  division,  liberty,  borough,  or  place  where 
the  matter  requiring  the  cognisance  of  such  jus- 
tice shall  arise. 

3.  This  Act  may  be  adopted  for  any  borough  in 
Ireland  which  now  has  or  may  hereafter  have  any 
municipal  corporation,  or  in  which  now  exist  or  may 
hereafter  exfrt  any  commissioners  for  the  paving, 
lighting,  or  cleansing  of  the  same,  under  any  public  or 
local  Act  of  Parliament  or  any  charter,  and  any  town- 
ship having  commissioners  under  local  Acts. 

4.  The  council  of  the  corporation  or  the  town  com- 
missioners of  any  such  borough  or  commissioner*  tor 
any  township  may,  if  they  think  fit,  determine  that 
this  Act  shall  be  adopted  for  such  borough,  town,  or 
township,  and  then  and  in  such  case  such  of  the  pro- 
visions of  this  Act  as  are  applicable  in  that  behalf 
Shall  thenceforth  take  effect  and  come  into  operation 
In  such  borough,  town,  or  township,  and  shall  be  car- 
ried into  execution  by  such  council  or  town  commis- 
sioners as  aforesaid. 

6.  Such  council  or  town  commissioners  shall  gire 
not  less  than  twenty-eight  nor  more  than  forty  two 
days  public  notice  of  their  intention  to  take  into  con- 
sideration the  propriety  of  adopting  this  Act,  and  of 
the  thne  and  place  fo{  holding  the  meeting  at  which 
they  will  take  it  into  consideration ;  and  if  there  be 
presented  to  such  council  or  town  commissioners  at 
'  that  meeting  a  memorial  in  writing,  sigued  by  not  less 
than  one  tenth  fn  value  of  the  persons  liable  to  be 
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rated  to  rates  made  by  snch  council  or  town  commis- 
sioners, requesting  such  council  or  town  commissioners 
to  postpone  snch  consideration  for  a  period  of  one 
year,  then  and  in  such  case  snch  consideration  shall 
be  postponed  for  snch  period  of  one  year,  and  shall  be 
entered  on  as  soon  after  the  expiration  of  the  year 
of  postponement  as  such  council  or  town  commissioners 
shall  think  ut. 

6.  The  expenses  of  carrying  this  Act  into  execu- 
tion in  any  snch  borongh  in  which  it  shall  be  so 
adopted  shall  be  paid  out  of  any  rates  which  snch 
council  or  snch  town  commissioners  may  have  power 
to  impose  for  the  purpose  of  paving,  lighting,  cleans- 
ing, or  otherwise  improving  the  borongh,  town,  or 
township,  and  which  rates  it  is  hereby  enacted  may 
be  increased  for  the  purpose  of  defraying  such  ex- 
pense, snch  increase  to  be  subject  to  the  approval  of 
the  lords  of  the  treasury. 

7.  The  net  income  arising  from  any  lodging  houses 
or  dwellings  built  by  any  council  or  town  commis 
sioners  after  the  payment  of  all  outgoings,  including 
the  interest  and  instalments  of  principal  of  any  bor- 
rowed money,  shall  be  paid  to  the  credit  of  the  bo- 
rough or  town  commissioners  fund  or  otherwise  in  aid 
of  the  rates  which  may  have  been  applied  to  the  pay- 
ment of  the  expenses  aforesaid,  and  the  council  or 
town  commissioners  shall  keep  distinct  accounts  of 
their  expenses,  receipts,,  and  liabilities  with  reference 
to  the  execution  of  this  Act,  to  be  called  "  The  La- 
bourers Dwellings  Account." 

8.  For  the  purposes  herein-after  mentioned  the 
commissioners  of  public  works  in  Ireland  may,  out  of 
the  funds  from  time  to  time  at  their  disposal,  advance 
on  loan  to  any  such  council  or  town  commissioners  as 
aforesaid,  or  to  any  company,  society,  or  person  as 
herein-after  mentioned,  namely,  any  railway  company, 
or  dock  or  harbour  company  or  commissioners,  or  any 
other  company,  society,  or  association  established  for 
trading  or  manufacturing  purposes  in  the  course  of 
whose  business  or  in  discharge  of  whose  duties  per* 
sons  of  the  labouring  class  may  be  employed,  any 
private  person  or  persons  entitled  to  any  land  held  in 
fee  simple  or  fee  farm,  or  for  lives  renewable  for  ever 
or  for  any  term  of  years  whereof  not  less  than  eighty 
years  shall  be  unexpired,  and  aH  such  advances  by 
way  of  loan  shall  be  applied  towards  the  purchase  of 
lands  or  buildings  and  the  erection,  alteration,  and 
adaptation  of  buildings  to  be  used  as  dwellings  fortho 
labouring  classes,  and  in  providing  all  conveniences 
which  may  be  deemed  by  the  commissioners  of  public 
works  proper  in  connexion  with  such  dwellings,  and 
in  the  case  of  loan  to  any  such  council  or  town  com- 
missioners as  aforesaid  the  term  "  dwellings  "  in  this 
section  shall  include  lodging  houses  formed  or  erected 
by  them  under  the  authority  of  this  Act. 

9*  Any  such  advance  may  be  made  whether  the 
local  or  other  authority,  body  corporate,  society,  or 
person  or  persons  receiving  the  same  has  or  has  not 
power  to  borrow  on  mortgage  or  otherwise  indepen- 
dently of  this  Act;  but  nothing  in  this  Act  contained 
shall  repeal  or  alter  any  regulation,  statutory  or  other- 
wise, whereby  any  company  may  be  disabled  from 
borrowing  until  a  definite  portion  of  capital  is  sub- 
ccrited  for,  taken,  or  paid  up,  and  no  such  advance 


be  made  without  the  approval  of  the  lords  of  the. 
treasury. 

10.  It  shall  be  lawful  for  the  said  commissioners 
of  public  works,  with  the  approval  of  the  said  lords 
of  the  treasury,  from  time  to  time  to  make  such  rule* 
and  regulations  as  they  may  think  fit  with  respect  to 
applications  for  loans  under  this  Act,  and  the  terms 
and  conditions  on  which  such  loans  shall  be  made,  and 
to  issue  such  instructions  and  forms  as  they  may 
think  proper  for  the  guidance  and  observance  of  per- 
sons or  bodies  applying  for  or  receiving  such  loans, 
or  executing  such  work",  or  rendering  accounts  of 
monies  expended  under  this  Act,  or  regarding  thd 
class  of  dwelling  or  lodging  houses  (as  the  case  may 
be),  towards  the  providing  of  which  such  loans  may 

e  made,  and  the  adaptation  thereof  to  the  purposed 
intended,  and  as  to  the  mode  of  providing  for  theft 
maintenance,  repair,  or  insurance. 

11.  The  period  for  the  repayment  of  such  advances) 
shall  be  regulated  by  the  public  works  commissioners; 
with  the  sanction  of  the  commissioners  of  the  *  trea- 
sury, and  shall  in  no  case  exceed  forty  years. 

12.  The  repayment  of  any  such  money  so  advanced, 
with  interest  thereon  at  any  rate  not  less  than  four 
pounds  per  cent,  per  annum,  shall  be  secured  as  fel- 
lows, namely,  in  the  case  of  an  advance  to  any  such 
council  or  town  commissioners  by  a  mortgage  solely  of 
said  rates  so  leviable  by  them  respectively  as  afore- 
said, or  by  such  mortgage  as  herein -after  mentioned, 
or  by  both,  and  in  any  other  case  by  mortgage  of  the 
lands,  buildings,  or  premises  for  the  purposes  of  which 
such  advance  shall  be  made ;  and  in  the  case  of  ad 
advance  to  a  company  or  society  any  part  of  whose 
capital  remains  uncalled  up  or  unpaid,  by  a  mortgage 
also  of  all  ciptital  so  uncalled  up  or  unpaid;  and  any 
such  mortgage  may  be  taken  either  alone  or  together 
with  any  other  security  which  may  be  agreed  upon. 

13.  The  money  so  advanced  on  the  security  of  any 
land  or  buildings  shall  not  exceed  One  moiety  of  the 
value  of  the  estate  or  interest  in  such  land  Or  build- 
ings so  proposed  to  be  given  in  mortgage,  and  all 
such  monies  may  be  advanced  by  instalments  as  may 
be  agreed  upon. 

14.  Any  such  council  or  town  commissioners,  and 
every  such  other  company,  commissioners,  society, 
or  association,  may  appropriate  for  the  purposes  of 
this  Act  any  lands  vested  in  them  respectively,  and 
tboy  may  also  respectively  purchase  or  take  on  lease 
any  lands  or  buildings  necessary  for  the  purposes  of 
this  Act ;  and  every  snch  commissioners,  company, 
association,  or  society  as  aforesaid,  for  the  purpose  of 
taking  and  holding  such  lands,  shall  be  deemed  to  be 
a  body  corporate,  with  right  of  perpetual  succession: 
provided  always,  that  no  such  council  or  town  com- 
missioners shall  so  appropriate,  purchase,  or  take  on 
lease  any  such  lands  or  bnildings  without  the  sanction 
of  the  said  lords  of  the  treasury. 

15.  For  the  purpose  of  the  acquisition  of  any  such 
lands  or  buildings  by  said  council,  town  commission* 
era,  commissioners,  company,  society,  association,  or 
person  as  aforesaid,  all  the  statutory  enactments  for 
the  time  being  applicable  to  the  acquisition  of  lands 
by  railway  companies  in  Ireland  (save  so  far  as  they 
relate  to  the  taking  of  lands  otherwise  than  by  agree- 
ment) shall  be  deemed  to  be  incorporated  with  this 
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Act;  and  Tor  the  purposes  aforesaid  this  Act  shall  be 
deemed  the  special  Act,  and  the  said  council  or  town 
commissioners,  society,  association,  or  person  as  afore- 
aaid  the  promoters. 

16.  The  said  council  or  town  commissioners,  com- 
pany, society,  association,  or  person  may  from  time 
to  time,  on  any  lands  so  appropriated,  purchased,  or 
rented,  or  contracted  so  to  be,  respectively  erect  any 
buildings  suitable  for  the  dwellings  or  lodging  houses, 
as  the  case  may  be,  of  the  labouring  classes,  and  con- 
vert any  buildings  so  taken  1>y  them  into  such  dwell- 
ings or  lodging  henses,  and  may  from  time  to  time 
alter,  enlarge,  repair,  and  improve  the  same,  and  fit 
up,  furnish,  and  supply  the  same  respectively  with  all 
requisite  furniture,  fittings,  and  conveniences,  and  may 
enter  into  any  contracts  for  the  purposes  aforesaid, 
and  may  apply  to  the  purposes  aforesaid  any  funds  at 
their  disposal  respectively. 

17.  Any  such  council  or  town  commissioners,  com- 
pany, society,  or  association  may  enter  into  any  con- 
tracts for  the  purpose  of  supplying  any  such  lodging 
bouses  provided  or  erected  by  them  with  gas,  water, 
or  other  conveniences,  and  any  commissioners  or  trus- 
tees for  the  supplying  of  any  borough  with  gas  or 
water  may,  if  they  shall  think  fit,  supply  gas  or  water 
to  such  lodging  houses  without  charge,  or  at  any  re- 
duced charge,  or  on  other  favourable  terms. 

18.  Sections  56,  57.  58,  59,  60,  61,  62,  63,  64, 
99,  100,  101, 102, 103  of  the  Commissioners  Clauses 
Act,  1847,  shall  be  incorporated  with  this  Act,  so  far 
as  regards  any  such  council,  town  commissioners,  or 
any  dock  or  harbour  company,  or  commissioners ;  and 
the  term  u  commisssioners  "  in  the  said  clauses  so 
incorporated  shall  mean  and  include  any  such  council 
or  town  commissioners,  dock  or  harbour  company  or 
commissioners  as  aforesaid,  and  this  Act  shall  be 
deemed  the  special  Act  for  the  purpose  of  such  incor- 
poration. 

19.  Any  such  council,  town  commissioners,  railway 
company,  or  dock  or  harbour  company  or  commission- 
ers, may  from  time  to  time,  with  the  sanction  of  the 
lords  of  the  treasury,  make  sale  and  dispose  of  any 
land*,  houses,  or  buildings  vested  in  such  council, 
commissioners,  or  company  as  last  aforesaid  for  the 
purposes  of  this  Act,  and  may  with  the  like  sanctiou 
exchange  any  such  lands,  bouses,  or  buildings  for  any 
other*  better  suited  for  such  purposes,  with  or  without 
paying  or  receiving  any  money  for  equality  of  ex- 
change, and  the  proceeds  of  all  such  sales  shall  be 
applied  for  the  benefit  of  such  council,  commissioners, 
or  company,  or  for  the  purposes  of  this  Act,  in  such 
manner  as  the  said  lords  of  the  treasury  may  approve 
or  direct. 

20.  The  general  management,  regulation,  and  con- 
trol of  any  lodging  houses  established  under  this  Act 
by  any  such  council  or  town  commissioners  shall  (sub- 
Ject  to  the  provisions  of  this  Act)  be  vested  in  such 
council  or  town  commissioners  respectively;  and 
every  lodging  house  established  under  this  Act,  and 
which  shall  be  within  the  jurisdiction  of  any  sanitary 
board,  shall  at  all  times  be  open  to  the  inspection  of 
anch  sanitary  board,  and  the  officers  thereof  from  time 
so  time  authorised  by  such  board  to  make  such  in- 
spection. 

21.  That  such  council   or   town  c  >minissioners, 


company,  society,  association,  or  person  may  make 
byelaws  for  the  regulation  of  such  lodging  houses,  and 
from  time  to  time  vary  and  alter  such  byelaws,  and 
may  appoint  any  penalty  not  exceeding  five  pounds 
for  the  breach  by  their  officers  respectively,  or  by  any 
tenants  or  occupiers  of  such  lodgings,  of  every  such 
byelaw,  and  such  byelaws  among  other  things  shall 
make  sufficient  provision  for  the  following  purposes: 

1.  For  securing  that  such  lodging  hooses  shall  be 

under  the  control  of  the  officers  and  servants 
of  the  council  or  town  commissioners,  com- 
pany, society,  association,  or  person: 

2.  For  securing  the  due  separation  at  night  of  men 

and  boys  over  eight  years  of  age  from  women 
and  girls: 

3.  For  preventing  damage,  disturbance,  interrup- 

tion, indecent  or  offensive  language  and  beha- 
viour, and  nuisances: 

4.  For  determining  the  duties  of  the  officers,  ser- 

vants, and  others  appointed  by  the  council  or 
town  commissioners,  company,  society,  asso- 
ciation, or  person :  provided  always,  that  no 
such  byelaw  shall  be  of  any  legal  force  untfl 
the  same  shall  have  received  the  approval  of 
the  chief  secretary  or  under  secretary  for 
Ireland: 

22.  A  printed  copy  of  such  byelaws  shall  be  pot 
up  and  at  all  times  kept  on  every  room  of  any  anch 
lodging  bouse, 

23.  The  production  by  any  such  council  or  town 
commissioners,  company,  society,  association,  or  per- 
son of  a  copy  of  such  byelaws,  purporting  to  be  signed 
by  such  chief  secretary  or  under  secretary,  shall  be 
sufficient  proof  in  all  courts  of  justice  and  elsewhere 
that  such  byelaws  have  been  duly  approved  of  by  such 
secretary  or  under  secretary. 

24.  All  fines  imposed  by  any  such  byelaws  shall  be 
recovered  in  a  summary  way  before  any  justice,  and 
one  moiety  of  any  such  penalty  shall  be  paid  to  the 
informer,  and  the  other  moiety  to  the  conucil  or  town 
commissioners,  company,  society,  association,  or  per- 
son, to  be  applied  by  them  in  aid  of  the  expenses  of 
such  lodging  houses. 

25.  Every  mortgage  under  this  Act  shall  confer  oo 
the  mortgagees  all  the  rights,  powers,  and  privileges 
conferred  on  mortgagees  by  Part  2  of  the  Act  of  the 
session  of  the  twenty-third  and  twenty-fourth  years 
of  her  Majesty's  reign,  chapter  one  hundred  and 
forty-five,  and  may  contain  any  other  covenants  and 
conditions  as  may  be  agreed  upon. 

26.  In  addition  to  all  such  powers  so  conferred  oa 
such  mortgagees,  in  case  any  interest  or  instalment  of 
principal  due  on  foot  of  any  such  mortgage  to  the  said 
public  works  commissioners  shall  be  unpaid  for  the 
space  of  thirty  one  days  after  the  day  appointed  for 
the  payment  thereof,  then  it  shall  be  lawful  for  the 
Court  of  Chancery  in  Ireland,  npon  the  petition  of 
the  public  works  commissioners  for  the  time  being  by 
their  secretary,  in  a  summary  way  to  appoint  a  re- 
ceiver over  any  rates  or  the  rents  and  profits  of  wj 
lands  comprised  in  such  mortgage,  and  such  receiver 
shall  have  the  same  powers  as  any  other  receiver  in 
the  Court  of  Chancer}',  and  shall  apply  the  said  rates, 
rents,  and  profits  (after  deducting  all  costs  and  out- 
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goings)  in  and  towards  the  monies  doe  on  foot  of  any 
aach  mortgage. 

CAP.  XLV. 
An  Act  to  extend  the  provisions  of  the  Act  for  the 
Encouragement  of  the  Sea  Fisheries  in  Ireland,  by 
promoting  and  aiding  with  Grants  of  Pnbiic  Money 
the  Construction  of  Piers,  Harbours,  and  other 
works.  [28th  June,  1866.] 

9  £  10  Vict.  c.  3;  9  £  10  Vict.  c.  75;  16  £  17 

Vict  c.  136;  19  £  20  Vict,  c.  37.    . 
Sec  1.  Grants  may  be  issued  for  purposes  of  first- 
recited  Act. 

2.  Bepeal  of  limit  of  grant  to  £5,000. 

3.  Grants  and  loans  may  be  made  in  extension 

of  existing  works, 

4.  Advances  may  be  made  by  way  of  loan* 

5.  Sums  advanced  by  way  of  loan  to  be  repaya- 

ble by  virtue  of  16  &  17  Vict.  c.  136. 

6.  This  and  recited  Acts  to  be  as  one  Act. 

Whereas  an  Act  was  passed  in  the  ninth  year  of 
the  reign  of  her  Majesty  the  now  Qaeen,  being  An 
Act  to  encourage  the  Sea  Fisheries  o/ Ireland,  by  pro- 
moting and  aiding  with  Grants  of  Public  Money  the 
Construction  of  Piers,  Harbours,  and  other  Works; 
and  the  provisions  of  such  Act  were  extended  by 
another  Act  of  the  session  held  in  the  ninth  and 
tenth  years  of  the  reign  of  her  said  Majesty,  chapter, 
seventy-five: 

*  And  whereas  another  Act  was  passed  in  the  ses- 
sion held  in  the  sixteenth  and  seventeenth  years  of  the 
reign  of  her  said  Majesty,  being  An  Act  for  enabling 
Grand  Juries  in  Ireland  to  borrow  Money  from  pri- 
vate Sources  on  the  Security  of  Presentment,  and  for 
transferring  to  Counties  certain  Works  constructed 
wholly  or  in  part  with  Public  Money,  and  which 
last-mentioned  Act  was  amended  by  an  Act  of  the 
session  held  in  the  nineteenth  and  twentieth  years  of 
her  said  Majesty,  chapter  thirty-seven: 

'And  whereas  it  is  expedient  to  provide  that  far- 
ther sums  should  be  advanced  by  way  of  grant  and 
loan  for  the  purposes  in  the  said  firstly-recited  Act 
and  this  Act,  and  to  increase  the  amount  of  grants 
authorised  to  be  made  for  such  purposes  respectively 
mentioned:9 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  The  commissioners  of  her  Majesty's  treasury 
may  cause  to  be  issued  from  time  to  time  to  the  com- 
missioners of  public  works  in  Ireland,  out  of  any 
moneys  which  may  be  granted  by  Parliament  for  that 
purpose,  such  further  sums  as  the  said  commissioners 
of  public  works  may  find  necessary  for  the  purposes  of 
the  said  firstly-recited  Act. 

2.  So  much  of  the  said  firstly-recited  Act  as  limits 
the  amount  of  grant  to  any  one  work  to  the  sum  of 
five  thousand  pounds  is  hereby  repealed ;  and  it  shall 
be  lawful  for  the  said  commissioners  of  public  works, 
by  and  with  the  sanction  of  the  said  commissioners  of 
her  Majesty's  tieasnry,  to  make  a  grant  or  grants  for 
any  work  under  the  said  recited  Act  to  an  amount  not 


exceeding  for  any  one  work  the  sum  of  seven  thou- 
sand five  hundred  pounds. 

3.  It  shall  be  lawful  for  the  commissioners  of  pub- 
lic works,  with  the  sanction  ol  the  lords  commissioners 
of  her  Majesty's  treasury,  in  addition  to  the  purposes 
by  the  said  firstly-recited  Act,  authorised,  to  make 
grants  and  loans  towards  the  extension,  enlargement, 
or  improvement  of  any  harbour,  pier,  quay,  landing 
slip,  or  other  works  heretofore  executed  under  the 
provisions  of  the  said  recited  Acts ;  and  such  advances 
by  way  of  grant  and  loan  shall  be  deemed  to  be  made 
by  virtue  of  and  in  all  respects  to  be  within  the  pro- 
visions of  the  said  recited  Acts  and  of  this  Act:  pro- 
vided, however,  that  no  such  grant  shall  (including 
any  grant  previously  made  in  aid  of  such  pier  or 
other  work)  exceed  the  sum  of  seven  thousand  Bv& 
hundred  pounds. 

4.  In  all  cases  in  which  any  grant  of  money  may 
be  made  under  the  provisions  of  this  Act  for  the  pur- 
pose of  defraying  a  portion  of  the  total  actual  costs 
of  any  works,  the  amount  of  the  residue  of  such  costs, 
(with  the  sanction  of  the  said  commissioners  of  her 
Majesty's  treasury)  may  be  advanced  by  way  of  loan 
by  the  said  commissioners  of  public  works  out  of  any 
moneys  applicable  to  loans  at  the  disposal  of  the  said 
last-mentioned  commissioners. 

5.  All  sums  of  money  advanced  by  way  of  loan 
under  the  provisions  of  this  Act,  and  payable  by  any 
county  or  district,  shall  be  repaid  and  recovered  under 
and  by  virtue  of  the  provisions  in  that  behalf  con- 
tained  in  the  said  Act  of  the  session  held  in  the  six- 
teenth and  seventeenth  years  of  her  said  Majesty,cbap« 
ter  one  hundred  and  thirty-six,  and  all  sums  of  money 
payable  by  any  proprietor  of  lands  in  respect  of 
moneys  advanced  by  way  of  loan  for  or  in  respect  of 
any  work  nnder  the  provisions  of  the  said  recited 
Acts  or  of  this  Act,  with  interest  thereon,  shall  be 
charged  upon  the  lands  of  such  proprietor,  in  the 
manner  and  with  the  priority  in  the  said  first- recited 
Act  mentioned.  And  all  moneys  recoverable  in  re- 
payment of  any  advance  by  way  of  loan  under  the 
provisions  of  this  Act  shall  be  paid  and  applied  in 
such  manner  as  the  said  commissioners  of  her  Majesty's 
treasury  may  from  time  to  time  direct. 

6.  The  said  Acts  hereinbefore  recited  or  referred 
to  shall  be  read  together  and  construed  as  one  Act. 


CAP  XLVI. 
An  Act  to  authorise  the  Town  Council  of  Belfast  to 
levy  and  pay  charges  in  respect  of  extra  Consta- 
bulary. [28th  June  1866.] 
28  j»  29  VicL  c  clxxxui. 

Sec  1.  Inspector  General  to  include  in  his  next  cer- 
tificate £2,152  Qs;  2d.  now  remaining  due 
from  the  borough  of  Belfast  for  extra  con- 
stabulary. 

2.  The  said  sum  to  be  applied  as  heretofore. 

3.  Future  expenses  for  extra  constabulary  to  be 

raised  under  28  o/  29  Vict,  c  70. 

4.  Shott  title. 

4 Whereas  the  Inspector  General  of  Constabulary  did 
on  the  twenty- sixth  day  of  February,  one  thousand 
eight  hundred  and  sixty-six,  uuder  the  statutory 
powers  in  that  behalf  enabling  him,  duly  sign  and 
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issue  bis  certificate,  certifying  that  the  sum  of  two 
thousand  one  hundred  and  fifty  two  pounds  and  nine- 
pence  had  been  incurred  by  the  borough  of  Bel/cut  in 
respect  of  extra  constables,  such  sum  being  one  moiety 
of  the  expenses  of  such  constables  from  the  first  day 
of  April  to  the  thirty-first  day  of  August  one  thou- 
sand  eight  hundred  and  sixty  five:  "  And  whereas  by 
-,The  County  Antrim  and  Belfast  Borough  Act, 
1865/'  it  is  amongst  other  things  provided,  that  from 
and  after  the  commencement  thereof  all  the  powers 
and  duties  of  the  grand  jury  of  the  county  of  Antrim 
In  relation  to  the  applotment  and  levying  of  county 
cess  on  any  rateable  prpperty  within  the  said  borough 
shall  cease:  And  whereas  by  reason  of  the  said  Act 
the  grand  jury  of  Antrim  are  unable  to  present  and 
assess  the  said  sum  in  the  borough  of  Belfast:  And 
whereas  the  said  sum  of  two  thousand  one  hundred 
and  fifty-two  pounds  and  ninepence  is  justly  due  and. 
ought  to  be  received  from  the  said  borough: ' 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows: 

1.  When  the  inspector  general  of  constabulary  next 
after  the  passing  of  this  Act  shall  make  out  a  certifi- 
cate, as  provided  by  the  sixth  section  of  "  The  Con- 
stabulary (Ireland)  Amendment  Act,  1865,"  of  the 
amount  of  the  monies  chargeable  in  respect  of  the 
expense  of  the  additional  force  now  added  to  the 
constabulary  force  of  Belfast  be  shall  add  to  such 
amount  the  said  sum  of  two  thousand  one  hundred 
and  fifty- two  pounds  and  ninepence,  aud  when  such 
certificate  shall  have  been  laid  before  the  town  council 
signed  and  certified  in.  the  manner  provided  by  that 
Act,  the  town  council  shall  forthwith  make  and  levy 
a  rate  sufficient  for  the  payment  of  the  total  amount 
stated  in  such  certificate,  and  shall  thereout,  or  out  of 
any  monies  in  their  hands,  pay  the  amount  mentioned 
in  such  certificate  to  the  paymaster  -general's  depart- 
ment in  Ireland* 

2.  .The  said  sum  of  two  thousand  one  hundred  and 
fifty-two  pounds  and  ninepence  when  so  paid  over 
shall  be  applied  In  the  same  manner  and  fbr  the  same 
purpose  as  if  the  same  had  been  raised  in  the  manner 
heretofore  accustomed -before  the  passing  of  "The 
County  Antrim  and  Belfast  Borough  Act,  1865."  . 

3.  'Any  expenses  which  hereafter  mayr  be  charge- 
able to  the  borough  of  Belfast  In-  respect  of  extra 
-constabulary  shall  be  certified,  signed,  approved, 
raised,  and  paid  in  the  same  I  manner  as  is  provided  by 
4aeaixtb  sqctiop  \9fi,"The  Constabulary  (Ireland) 
Amen4tqen£4c>ft}8$5.q,  , 

.4,  This  Act  may  be'  cited  as  "The  Belfast  Con- 
stabulary Act,  1866." 


CAP.  XLVII. 

An  Apt  to  legalize  the  Payment  and  Distribution  of 
Indian  Prise  Money  by  the  Treasurer  or  Secretary 
of  Chelsea  Hospital,  and  to  amend  an  Act  for  the 
consolidating  and  amending  the  Law  relating  to 
the  Payment  of  Army  Prize  Money. 

[28th  June,  1866.] 


CAP.  XLVni. 
An  Act  to  enable  Qer,  Majesty  to  settle  an  Annuity 
on  Her  Boyal    Highness    the    Princess   Mary 
Adelaide  Wilhdmina  Elisabeth  of  Cambridge, 

[28th  June,  1866.] 

CAP.  XLIX. 
An  Act  to  provide  for  the  better  Maintenance  of  Works 
executed  nnder  the  Acts  for  the  Drainage  of  Lands 
in  Ireland.  [16th  July,  1866.] 

5  £  6  VicL  c  89;  26  £  27  VidL  c.  83. 

Sec.  1.  Short  title. 

2.  Where  lands  are  subject  to  charge  for  drain- 

age*   &ci   an&  the  same  are  injuriously 
affected,  person  may  take  proceedings. 

3.  Such  person  to  give  notice  to  trustees  or 

drainage  board. 

4.  In  case  the  trustees  or  drainage  board  neglect 

complainant  to  apply  to  the  commissioner! 
of  public  works. 
6.  The  commissioners  to  consider  memorial. 

6.  Tlie  commissioners  to  make  an  order. 

7.  Repairs  to  extend  to  bridge. 

8.  Commissioners  mag  appoint  a  superintendent. 

9.  Complainant  to  pay  preliminary  expenses. 

10.  The  powers  of  the  commissioners  to  carr}  out 

works. 

11.  Expenses  to  be  charged  to  the  district. 

12.  The  commissioners  may  make  an  order  d* 
. .  daring  the  amount  expended. 

13.  rower  to  make  further  order. 

;  14.  The  commissioners  to  make  advances. 

15.  The  amount  to  be  charged  on  lands  in  tk 
,  district? 

16.  If  amount  not  paid  parties  and  lands  to  U 
1  j  liable  to  Is.  in  the  pound  receiver**  fees. 

li.  Recovery  of  monies. 

JL8.,  Power  to  appoint  a  collector.    . 

19.  Commissioners  may  cause  inspection  of  works 

.    and  make  the  necessary  repairs. 
.20.,  Order  to  be  evidence. .   ,  ,    .  . 

21.  Commissioners  to  be  a  corporation,  and  pro- 

ceedings to  betaten  by  them  as  suck 

22.  Qrders,  &c  may  be  sealed  by  tlie  commissm- 

»-  •'erf  :.        ■>•,'• 

#8.  Penalty  for 'obstructing  or  injuring  voorlt. 

24.  Construction  of  terms. 

•  Whereas  by  an  Act  of  Parliament  of  the  session  held 
In  the  'fifth'  and  sixth  years  of  her  Mfejfcsty,  chapter 
dtglity-niriB,  andTby  certain'otfier  Aots  amending  or  Tur- 
ing the  provisions  bfHhe'safti*,  provision  is  mftde  fortbe 
appointment  ofTrdstees  for  the  maiwenaace  of  drainage 
works  executed  under  thtf  powers  of  said'  Acts,  and 
for  the  charging  and  levying  such  sums  as  mej  be 
necessary  for  the  maintenance  and  oonservancy  of  socs 
works:  And  whereas  large  Bums  of  public  money 
have  been  advanced  and.  expended  in  the  drainage 
atid  improvement  of  lands  under  the  provisions  of  the 
said  Acts,  and  the  lands  so  drained  and  improved 
form  the'  security  for  repayment  of  such  advances: 
And  whereas  it  is  frequently  found  that  lands  im- 
proved by  such  draiuage  works  are  allowed  to  be 
injuriously  affected  by  reason  of  the  insufficient  n.ain- 
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tenance  of  such  works;  and  the  trustees  of  the  dis- 
tricts in  which  such  lands  are  included  neglect  in 
many  instances  to  maintain  or  repair  the  said  works, 
and  to  take  each  proceedings  as  may  be  necessary  to 
secure  the  lands  in  the  district  against  deterioration 
•arising  from  such  neglect,  and  by  reason  thereof  the 
-said  lands  are  prejudicially  affected  as  to  the  security 
for  the  repayment  of  such  expenditure,  and  no 
efficient  remedy  in  snch  cases  is  provided  by  the  said 
-Acts:  And  whereas  an  Act  was  passed  in  the  session 
-of  parliament  held  in  the  twenty-sixth  and  twenty- 
seventh  years  of  the  reign  of  her  Majesty,  chapter 
eighty-eight,  intituled  an  Act  to  enable  landed  pro- 
prietors to  construct  works  for  the  drainage  and  im- 
provement of  lands  i*  Ireland;  and  provision  is  by 
the  said  Act  and  the  Acts  since  passed  amending  the 
same  made  for  the  advance  of  public  monies  to  drain- 
age boards  constituted  under  the  said  last-mentioned 
Acts  to  be  expended  upon  the  drainage  and  improve- 
ment of  lands  within  their  respective  districts,  and  to 
be  secured  upon  snch  lands;  and  provision  is  also 
thereby  made  for  maintenance  of  the  works  constructed 
by  such  drainage  boards  by  means  of  rates  assessed 
upon  the  lands  within  such  districts,  and  the  proprietors 
thereof,  according  to  the  proportions  specified  in  the 
awards  in  the  said  last-mentioned  Act  mentioned: 
And  whereas  the  advantages  to  be  derived  from  works 
-of  drainage' are  dependent  upon  the  proper  mainten- 
-ance  of  audi  works:  And  whereas  it  is  apprehended 
that  difficulty  may  be  experienced  in  enforcing  the 
future  maitftenatice  of  the  works  so  constructed  by 
such  drainage  boards,  and  it  is  expedient  that  further 
provision  should  be  made  for  the  maintenance  of  all 
such  drainage  works  executed  under  the  provisions  of 
the  said  Acts,  or  any  of  them : '  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by '  the  authority  of  the  same,  as 
follows:     . 

1.  This  Act  may  be  cited  for  all  purposes  as  the 
Drainage  Maintenance  Act,  1866. 

2.  Where  the  lands  of  any  person  being  a  pro- 
prietor or  leasee  thereof  shall  be  or  shall  have  been 
subject  to  any  charge  for  the  drainage  of  any  district 
ander  the  provisions  of  the"  said  Acts,  or.  any  of  them, 
or  to  any  rales  or  assessments  for  the  maintenance  of 
the  drainage' works  in.  the  same  district,  and  the  same 
lands  shall  be  injuriously  affected  owing  to  the  insuffi- 
cient maintenance  of  the  said  drainage, works,  it  shall 
be  lawful  for  such  person  to  take  such  proceedings  as 
are  herein-after  directed. 

3.  Any  such  person  or  complainant  shall;  and  may 
aerve  a .  notice  in  writing,  signed  by  himself  or  his 
authorised  or  known  *agent,  upon  the  trustees  or 
.drainage  board,  as  the  case  may  be,  for  the.'  time 
being  of  such  district,  or  any  two  or  more  of  them, 
-or  their  clerk  or  other  officer  (if  any  such  shall  be  ap- 
pointed), setting  forth  the  particular  lands  alleged  to 
be  injured,  and  the  particular  defects  arising  from  the 
neglect  or  insufficiency  of  the  proper  maintenance  of 
such  drainage  works,  to  which  injury  shall  be  alleged 
to  be  attributable,  and  calling  upon  the  said  trustees 
•or  drainage  board  forthwith  to  cause,  such  defects  to 
be  remedied  or  supplied:  Provided  always,  that  in 


case  such  complainant  shall  be  unable  to  effect  ser- 
vice of  such  notice  in  manner  as  aforesaid,  it  shall  be 
lawful  for  him  to  publish  the  same  not  less  than  three 
times  in  some  newspaper  circulating  in  such  district, 
and  such  publication  shall  be  deemed  equivalent  to 
such  service  as  herein-before  is  mentioned. 

4.  In  case  the  said  trustees  or  drainage  board 
shall,  for  the  space  of  fourteen  days,  neglect  to  com- 
ply with  the  terms  of  such  notice,  it  shall  be  lawful 
for  such  complainant  to  present  a  memorial  to  the 
commissioners  of  public  works  in  Ireland,  stating  the 
neglect  of  such  trustees  or  drainage  board  in  the 
proper  maintenance  of  such  works,  the  nature  of  the 
injury  and  defect  arising  from  such  neglect,  and  the 
purport  or  contents  of  such  notice  as  aforetaid,  and 
the  date  pr  dates  of  the  service,  or  of  such  publication 
as  aforesaid  of  the  same,  and  showing  the  particular 
nature  of  the  alleged  neglect  or  default  of  the  said 
trustees  or  drainage  board. 

5.  The  commissioners  shall  consider  such  memorial 
and  the  subject  thereof,  and  shall  and  may,  if  they 
shall  think  fit  so  to  do,  appoint  an  engineer  or  other 
competent  person  to  inspect  and  report  upon  the  sub- 
ject of  such  memorial  and  the  state  of  the  works  in 
any  such  district,  and,  if  necessary,  to  furnish  a 
specification  and  estimate  of  the  probable  cost  of  the 
necessary  repair  of  such  works,  and  a  copy  of  such 
report,  or  the  purport  thereof,  shall  be  furnished  to 
tfie  said  trustees  or  drainage  board,  or  their  clerk  or 
other  officer;  or  the  commissioners  may  cause  the 
same,  or  the  purport  thereof,  to  be  published  not  less 
than  three  times  in  some  newspaper  as  aforesaid;  and 
shall  and  may  at  the  same  time,  by  notice  served  or 
published  as  aforesaid,  call  upon  such  trustees  or  drain- 
age board,  within  such  period  as  shall  be  therein  ap- 
pointed (not  less  than  one  fortnight  from  the  date  of 
the  service  or  publication  of  such  notice),  to  show 
cause  why  the  provisions  of  this  Act  should  not  be 
put  in  force  with  respect  to  the  matters  complained 

6.  The  commissioners  shall  take  into  their  con- 
sideration all  such  matters  (if  any)  as  shall  be  sub- 
mitted to  them  by  the  said  trustees  or  drainage 
board,  and  shall  make,  or .  cause  to  be  made,  such 
inquiries  with  reference,  to  tjie  premises  as  they  may 
deem  expedient,  and  shall  and  may,  if  they  think  fit, 
make  an  order  under  their  common  seal,  declaring 
that  the  works  of  maintenance  and .  repair  therein 
specified  ought  to  be  .forthwith  executed  pursuant  to 
the  provisions  of  this  Act ;  and  thereupon  it  shall  be 
lawful  for  the  commissioners  to  proceed  to  .carry  out 
such  works  of  repair  and  maintenance '  as  they  may 
consider  necessary, 

7..  The  repair  and  maintenance  of  the  works  by 
the  said  recited  Acts  and  this  "Act  authorised  to  be 
made  by  the  trustees  or  drainage  boards,  or  by  the 
said  commissioners  of  public  works,  shall  extend  to 
and  include  the  removal,  reconstruction,  or  alteration 
of  any  existing  bridge  (not  being  a.  county  bridge), 
culvert,  or  archway  which  in  the  opinion  of  the  com- 
missioners of  public  works  may  be  insufficient  for  the 
discharge  of  the  water  in  any  district,  and  thereby 
causing  injury  to  any  lands  within  such  district. 

8.  The  commissioners  may  appoint  some  fit  and 
proper  person  to  be  the  superintendent  for  the  execu- 
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tion  of  such  works;  and  bo  from  time  to  time,  as 
occasion  may  require,  the  commissioners  may  appoint 
some  other  proper  person  to  be  such  superintendent 
in  the  place  of  any  person  so  originally  appointed  who 
may  die,  or  refuse  or  become  incapable  to  act,  or 
whom  the  commissioners  may  think  fit  to  remove  and 
supersede;  and  the  commissioners,  by  any  such  order, 
may  fix  and  declare  a  proper  salary  or  remuneration 
to  be  paid  to  such  superintendent. 

9.  The  commissioners,  if  they  shall  think  fit,  and 
before  the  making  of  any  such  order,  may  require  any 
complainant  as  aforesaid  to  pay  or  secure  to  them 
such  sum  of  money  as  shall  be  sufficient  to  defray  any 
preliminary  expenses  to  be  incorred  by  the  commis- 
sioners in  relation  to  such  complaint. 

10.  The  commissioners  shall  possess  all  snch 
powers  and  authorities  for  the  purpose  of  executing 
the  works  to  be  by  them  executed  as  by  any  of  the 
Acts  herein- before  mentioned  or  referred  to  are  con- 
ferred on  the  trustees  of  any  district  or  on  any 
drainage  board  as  aforesaid. 

1 1.  The  expenses  of  the  said  works  so  to  be  con- 
structed, and  including  all  costs  and  charges  properly 
incurred  by  the  complainant  or  the  commissioners  in 
and  about  the  obtaining  and  making  such  order  or 
orders  as  aforesaid,  or  preliminary  or  consequential 
thereto,  and  the  salary  or  remuneration  of  such 
superintendent  as  fixed  and  determined  by  the  com- 
missioners, shall  be  charged  as  herein-after  provided. 

1 2.  The  commissioners  shall  and  may,  upon  com- 
pletion of  such  works,  or  such  part  thereof  as  they 
may  think  proper  and  necessary,  make  an  order  de- 
claring amongst  other  things  that  the  amount  men- 
tioned in  such  order  is  and  shall  be  charged  upon  the 
lands  in  such  district  and  the  proprietors  thereof  re- 
spectively ;  and  in  such  order  the  commissioners  shall 
state  and  declare  the  time  or  times  when  the  amount 
mentioned  in  any  such  order  shall  be  paid  to  the  commis- 
sioners, the  parties  by  whcm,  and  the  respective 
proportions  in  which  such  amount  shall  be  paid,  the 
commissioners  in  making  such  order  having  regard  to 
the  final  award  in  the  district  for  whicti  snch  order 
shall  be  made,  so  far  as  any  change  of  circumstances 
in  each  case  may  admit;  and  the  commissioners  may 
also  insert  in  any  such  order  all  such  determinations, 
matters,  and  things  as  they  may  think  necessary  and 
proper,  and  such  order  shall  be  called  the  charging 
order. 

13.  And  in  case  the  amount  of  money  mentioned 
in  such  order  as  aforesaid  shall  be  found  insufficient 
for  the  purposes  aforesaid,  and  of  all  expenses  inci- 
dental to  the  execution  of  the  said  works,  it  shall  be 
lawful  for  the  commissioners,  by  any  further  order 
as  aforesaid,  from  time  to  time  to  order  and  declare 
such  further  sum  as  they  shall  think  fit  to  be  charged 
on  the  said  district  for  the  purpose  of  the  said  works 
and  the  expenses  incidental  thereto ;  and  thereupon 
such  further  and  additional  amount  shall  be  deemed 
and  taken  to  be  part  of  the  amount  charged  by  such 
original  order  as  aforesaid,  and  rated  and  recovered 
accordingly. 

14.  It  shall  be  lawful  for  the  commissioners,  if 
they  deem  it  expedient,  out  of  any  monies  under  their 
control  and  applicable  to  loans,  and  with  the  sanction 
of  the  lords  commissioners  of  her  Majesty's  treasury, 


to  advance  the  sum  mentioned  in  any  such  order  or 
orders  made  by  the  commissioners,  as  herein-before 
provided,  to  be  expended  on  the  repair  and  mainten- 
ance of  snch  works. 

15.  The  amount  mentioned  in  any  such  order,  with 
interest  on  any  sum  so  advanced,  at  a  rate  not  ex- 
ceeding five  pounds  per  cent,  per  annum  from  the 
date  of  such  advance  until  repayment  thereof,  shall 
thereupon  become  charged  upon  the  lands  in  the  said 
district  and  the  proprietors  thereof  respectively,  in 
like  manner  and  in  the  same  priority  as  maintenance 
rates  imposed  by  virtue  of  the  aforesaid  Acts  or  any 
of  them ;  and  the  said  proprietors  and  their  lands  re- 
spectively shall  be  assessed,  rated,  and  taxed  there- 
with in  the  proportions  mentioned  in  the  order  of  the 
commissioners,  in  like  manner  in  all  respects  as  any 
sums  of  money  could  have  been  rated  and  assessed  by 
the  trustees  or  drainage  board  of  any  drainage  district 
for  the  maintenance  of  the  works  within  the  same  by 
virtue  of  the  provisions  of  the  aforesaid  Acts  or  any 
of  them. 

16.  In  addition  to  all  and  every  the  sums  which  by 
any  order  of  the  commissioners  shall  be  fixed  and 
determined  as  payable  in  respect  of  any  of  the  lands 
under  the  provisions  of  this  Act,  and  the  interest  on 
such  sums,  there  shall  be  paid  to  the  commissioners 
one  shilling  in  the  pound  on  the  total  amount  of  the 
same  respectively  as  and  for  receiver's  fees  thereon, 
to  be  charged,  payable,  and  recoverable  in  like  man- 
ner as  such  sums  and  interest  aforesaid:  Provided 
always,  that  no  party  or  person,  or  the  lands  or  pro- 
perty of  such  party  or  person,  shall  be  liable  to-aich 
additional  charge,  who  shall,  within  thirty-one  days 
next  after  the  time  appointed  by  any  snch  order  for 
payment  of  any  such  sum  and  interest  as  aforesaid, 
pay  the  amount  thereof  to  the  credit  of  the  commis- 
sioners into  the  bank  of  Ireland,  or  into  snch  other 
bank  as  the  commissioners  may  for  that  purpose  ap- 
point. 

17.  The  commissioners*  for  the  purpose  of  assess- 
ing such  sum  of  money  as  aforesaid,  and  for  the 
recovery  of  the  same,  shall  possess  the  same  remedies 
against  the  same  lands  and  persons,  and  the  same 
powers,  rights,  and  privileges,  as  are  or  wonld  be 
possessed  by  any  trustees  or  drainage  board  of  any 
district,  for  the  purpose  of  assessing  and  recovering 
any  sums  of  money  rated  and  assessed  by  them  for 
the  maintenance  of  the  works  in  such  districts,  inclu- 
ding a  right  to  recover  such  rates  and  charges  for 
maintenance  by  civil  bill  from  the  person  or  persons 
for  the  time  being  in  possession  or  in  receipt  of  the 
rents  and  profits  of  lands  as  proprietors  in  respect  of 
which  such  rates  or  charges  shall  be  payable. 

18.  It  shall  be  lawful  for  the  commissioners,  if 
they  shall  consider  it  necessary  so  to  do,  by  warrant, 
to  appoint  any  person  to  be  the  collector  of  such  rates 
or  charges;  and  in  case  any  person  from  whom  such 
rates  or  charges  shall  be  recoverable  as  aforesaid  shall 
not  pay  the  same  to  such  collector  when  demanded, 
then  and  in  such  case  snch  collector  shall  leave  at  the 
dwelling-house  or  last  place  of  abode  of  such  person 
a  notice  in  writing,  subscribed  with  the  name  and 
place  of  abode  of  such  collector,  requiring  payment  of 
such  rate  or  charge  within  six  days  from  the  date  of 
such  notice,  and  expressing  that  within  six  days  the 
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same  may  be  paid  to  the  collector  at  bis  house  or 
office ;  and  if  the  same  shall  not  be  paid  within  such 
period  of  six  days,  then  it  shall  be  lawful  for  the  said 
collector  to  levy  the  same  bj  distress  and  sale  of  the 
goods  of  such  person  wherever  such  goods  may  be 
found ;  and  the  proceeds  of  such  distress  or  sale  shall 
be  applied  in  payment  of  the  expenses  of  such  distress 
and  sale,  and  in  the  next  place  in  payment  of  such 
rate,  and  the  residue  shall  be  paid  to  the  owner  of 
such  goods. 

19.  It  shall  be  lawful  for  the  commissioners  from 
time  to  time  to  cause  inspection  to  be  made  by  some 
engineer  or  other  competent  person  of  the  works  exe- 
cuted in  any  district  under  the  said  Acts  or  any  of 
them ;  and  if  it  shall  appear  from  the  report  of  the 
person  so  appointed  that  the  works  in  any  such  dis- 
trict have  not  been  kept  and  maintained  in  good  order, 
repair  and  condition,  so  as  in  the  opinion  of  the  com- 
missioners to  be  fit  aud  proper  for  their  intended 
purposes,  or  that  any  sadden  breach  or  damage  has 
occurred  to  any  embankment  or  other  work  in  any 
such  district,  it  ehall  be  lawful  for  the  commissioners 
to  cause  a  notice,  addressed  to  the  trustees  or  drainage 
board  of  such  district,  to  be  served  or  published  as 
hereinbefore  is  directed,  calling  upon  them  to  execute 
such  works  as  in  the  opinion  of  the  commissioners  the 
circumstances  of  the  case  shall  render  necessary  (and 
the  native  of  which  shall  be  stated  in  such  notice) 
within  such  period  as  shall  be  therein  mentioned,  and 
.informing  them   that  in  default  thereof  such  works 
will  be  executed  by  the  commissioners  pursuant  to 
the  provisions  of  this  Act;  and  in  case  such  works 
shad  not  be  executed  in  accordance  with  the  terms  of 
such  notice,  it  shall  be  lawful  for  the  commissioners, 
by  and  with  the  sanction  of  the  lords  commissioners 
of  her  Majesty's  treasury,  to  make  and  execute  all 
such  works  as  they  may  consider  necessary  and  proper 
for  the  due  and  efficient  repair  of  such  works,  and  for 
the  purposes  aforesaid  the  commissioners  shall  possess 
all  the  powers  so  herein-before  expressed  to  be  con- 
ferred upon  the  trustees  of  any  drainage  district  or 
any  drainage  board  as  aforesaid;  and  the  commission- 
ers, after  the  completion  of  such  works,  shall  make 
an  order  declaring  the  amount  expended  by  them  in 
such  last- mentioned  works,  including  the  expense  of 
any   preliminary  survey  as  aforesaid,  and  of  any 
superintendent  appointed  by  the  commissioners,  and 
-declaring  that  such  amount,  together  with  interest 
.thereon  from  such  date  as  in  such  order  shall  be 
mentioned,  shall  be  charged  on  the  lands  and  pro- 
prietors in  such  districts,  and  such  order  shall  have 
she  like  effect  in  all  respects,  and  all  the  provisions  of 
this  Act  shall  apply  thereto  in  like  manner,  as  if  the 
same  were  an  order  of  the  commissioners  made  in 
.pursuance  of  the  provisions  herein-before  contained, 
and  called  the  charging  order. 

20.  Any  order  purporting  to  be  made  by  the  com- 
missioners by  virtue  of  this  Act,  or  any  copy  thereof 
sealed  by  the  commissioners,  shall  be  conclusive  evi- 
dence in  all  courts  of  justice  and  elsewhere  that  all 
the  preliminaries  required  by  this  Act  in  order  to  the 
dne  making  of  such  order  have  been  duly  complied 
with,  and  that  the  superintendent  in  such  order  named 
lias  been  duly  appointed,  and  that  all  and  every  the 
sums  of  nroney  in  such  order  mentioned  have  been 


duly  charged  on  the  lands  in  such  district,  pursuant 
to  the  provisions  of  this  Act ;  and  any  certificate  of 
the  commissioners  stating  that  any  monies  therein 
mentioned  have  been  advanced  or  expended  nnder  the 
provisions  of  this  Act  shall  be  in  like  manner  conclu- 
sive evidence  that  such  monies  have  been  so  advanced 
or  expended. 

21.  The  Commissioners  of  public  works  shall  be  a 
corporation  for  the  purposes  of  this  Act,  with  per- 
petual succession  and  a  common  seal;  and  all  actions 
and  other  proceedings  to  be  taken  for  the  purpose  of 
recovering  any  sums  charged,  rated,  or  assessed  by 
virtue  of  this  Act  shall  be  taken  by  the  said  commis- 
sioners so  incorporated ;  and  all  costs,  charges,  and 
expenses  properly  incurred  in  and  about  the  same 
shall  be  deemed  part  of  the  expenses  incidental  to  the 
said  works  to  be  executed  as  aforesaid. 

22.  All  orders,  warrants,  or  certificates  made  by 
the  commissioners  under  this  Act  shall  be  nnder  the 
seal  of  the  commissioners. 

23.  Any  person  who  obstructs  any  person  in  mak- 
ing any  of  the  drains,  or  improvements  in  drains, 
made  and  executed  under  any  of  the  Acts  herein- 
before mentioned  or  referred  to,  or  in  this  Act,  and 
any  person  who  dams  up,  obstructs,  or  permits  to  be 
dammed  np  or  obstructed,  or  in  any  way  injure  or 
permit  to  be  injured,  any  drains  so  opened  or  made, 
or  injures  or  permits  to  be  injured  any  of  the  banks 
or  other  works  made  or  constructed  in  any  such  dis- 
trict, shall  for  each  such  offence  incnr  a  penalty  not 
exceeding  ten  pounds,  to  be  recovered  in  a  summary 
manner  before  two  or  more  justices  at  petty  sessions, 
and  all  such  penalties  shall  be  paid  to  the  trustees  or 
drainage  board,  as  the  case  may  be,  for  the  district  in 
which  such  offence  may  be  committed. 

24.  The  term  "  commissioners  "  in  this  Act  shall 
mean  "the  commissioners  of  public  works  in  2r#- 
land;  *  and  this  Act  shall  be  read  and  construed  to- 
gether with  the  said  Act  of  the  fifth  and  sixth  years 
of  her  Majesty,  chapter  eighty-nine,  and  the  Acts 
amending  the  same;  and  also  with  the  said  Act  of 
the  twenty-sixth  and  twenty-seventh  years  of  her 
Majesty,  chapter  eighty-eight,  and  the  Acts  amending 
the  same.  The  definition  of  the  term  "  proprietor  " 
in  the  Act  of  fifth  and  sixth  of  her  Majesty,  chapter 
eighty-nine,  shall  apply  to  this  Act. 

CAP.  L. 

An  Act  to  revive  section  sixty-nine  of  "  The  Nui- 
sances Removal  (Scotland)  Act,  1856,"  relating 
to  Burials  in  Burghs.  [16th  July,  1866.] 

CAP.  LI.  . 
An  Act  to  amend  the  Acts  relating  to  Lunacy  in 
Scotland^  and  to  make  further  Provision  for  the 
Care  and  Treatment  of  Lunatics. 

[l£th/u/y,  1866.3 

CAP.  LII. 
An  Act  to  extend  the  Law  relating  to  the  Expenses 
of  Prosecutions,  aud  to  make  Provision  for  Ex- 
penses on   Charges  of  Felony  and  certain  Mis- 
demeanours before  examining  Magistrates. 

[23rd  July,  1866.] 
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CAP.  un. 

An  Act  to  amend  certain  Provision*  of  the  Sheriff 
Court  House*  (Scotland)  Act,  1860. 

[30th  July,  1866.] 

CAP.  LIV. 
An  Act  to  amend  the  Law  relating  to  the  Qualifi- 
cations of  Revising  Barristers.  [30th  July,  1866.] 

CAP.  LV. 
An" Act  to  enable  the  Postmaster  General  to  sit  in 
the  House  of  Commons.  [30th  July,  1866.] 


CAP.  LVI. 

An  Act  for  confirming  certain  Provisional  Orders  made 

by  the  Board  of  Trade  under  The  General  Pier 

and  Harbour  Act,  1861,  relating  to  Clynder,  Has- 

tings,  and  Newly  n.  [30th  July  1866.] 

CAP.  LVII. 
An  Act  to  make  further  Provision  for  the  Enrol- 
ment of  certain  Deeds,  Assurances,  and  other  In* 
airuments  relating  to  Charitable  Trusts. 

[30th  July  1866.] 

CAP.  LVIII. 
An  Act  for  confirming  certain  Provisional  Orders 
made  by  the  Board  of  Trade  under  The  Genera] 
Pier  and  Harbour  Act,  1861,  relating  to  Ardglass, 
Blackpool,  (South),  Cowes(West),  Dawlish,  Hope- 
man,  Hornsea,  Llandudno,  Pemance,  Plymouth, 
(Hoe),  Redcar  and  Scarborough. 

[6th  August  1866.] 

24  4-  25  Viet.  c.  45. 

Sec.  1.  Orders  set  out  in  schedule  confirmed. 
%.  Short  title. 

Ardolass. 

Sec  1*  Amendment  of  Ardglass  harbour  order t  1864. 

2.  Undertakers. 

3.  Power  to  take  specified  lands  by  agreement. 

4.  Lands  Clauses  Acts  incorporated. 

5.  Power  to  make  works. 

6.  Description  of  works. 

7.  Commencement  of  rates. 

8.  Application  oj  rates. 

9.  Pilotage,  &c 

10.  Incorporation  of  order  of  1864. 

11.  Short  title. 

*  Wbjsreas  a  provisional  order  made  by  the  board  of 
trade  under  The  General  Pier  and  Harbour  Act,  1861, 
is  not  of  any  validity  or  force  whatever  until  the  con- 
firmation thereof  by  Act  of  Parliament: 
,  *  And  whereas  it  Is  expedient  that  the  several  pro- 
visional orders  made  by  the  board  of  trade  under  the 
said  Act,  and  set  out  in  the  schedule  to  this  Act,  be 
confirmed  by  Act  of  Parliament: 

Be  it  therefore  enacted  by  the  Queen's  most  excels 
lent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same  as  follows: 

1.  The  several  orders  set  out  in  the  schedule  to 
.  AU  Act  shall  be  and  the  same  are  hereby  confirmed} 


and  all  the  provisions  thereof  in  manner  and  form  as 
they  are  set  out  in  the  said  schedule  shall,  from  and 
after  the  passing  of  this  Act,  have  full  validity  aod 
force. 

2.  This  Act  may  be  cited  as  The  Pier  aod  Oar- 
bpur  Orders  Confirmation  Act,  1866, 

The  SCHEDULE  of  Orders. 

1 .  Ardolass. — Amendment  of  Order. 

2.  Blackpool  (South). — Construction  of  a  Pur. 

3.  Cowes  (West). — Construction  of  a  Pier. 

4.  Dawush. — Construction  of  a  Pier. 

5.  Hopemah. — Improvement  of  a  Harbour. 

6.  Hornsea. — Construction  of  a  Pier. 

7.  Llandudno. — Construction  of  a  Pier. 

8.  Penzance. — Construction  of  a  Pier. 

9.  Plymouth  (Hoe). — Construction  of  a  Pier. 

10.  Redcar. — Construction  of  a  Pier. 

11.  Scarborough. — Construction  of  a  Pier. 

ARDGLASS. 

Order  for  the  amendment  of  the  Ardglass  harbour 
order,  1 864,  and  for  the  improvement,  maintenance 
and  regulation  of  the  harbour  at  Ardglass,  in  As 
county  of  Down. 

1.  The  following  clauses  of  the  Ardglass  Harbour 
Order,  1864,  iu  this  order  called  the  order  of  1804, 
namely,  clauses  1  to  18  (both  inclusive),  21,  and  22, 
shall  be  deemed  to  be  expunged  therefrom. 

2.  Aubrey  de  Vere  Beauclerk,  of  Ardglass  Castle 
in  the  county  of  Down,  esquire,  his  heirs  and  assigns, 
or  other  his  successors  in  estate,  shall  be  the  under- 
takers of  the  works  authorised  by  this  order. 

3.  For  the  purposes  of  the  works  authorized  bj 
this  order,  the  undertakers  may  from  time  to  time,  bj 
agreement,  enter  on,  take,  and  use  all  or  any  part  of 
the  lands  shown  on  the  plans  deposited  for  the  par- 
poses  of  this  order  as  intended  to  be  taken  for  the 
purposes  of  the  proposed  works. 

4.  The  Lands  Clauses  Consolidation  Act,  1845, 
except  so  much  thereof  as  relates  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement,  aod  The 
Lands  Clauses  Consolidation  Acts  Amendment  Act, 
I860,  are  hereby  incorporated  with  this  order. 

6.  Subject  to  the  provisions  of  this  order,  and  sub- 
ject also  to  such  alterations,  (if  any)  in  the  deposited 
plans  as  the  board  of  trade  require  from  time  to  time 
before  the  completion  of  the  works  in  order  to  prevent 
injury  to  navigation,  the  undertakers  may,  in  or  at 
the  said  harbour,  and  in  the  lines  and  on  the  levels 
and  within  the  limits  of  deviation  shown  on  the  plans 
and  sections  deposited  for  the  purposes  of  this  order, 
make  and  maintain  the  works  shown  on  the  deposited 
plans. 

•    6.  The  works  authorized  by  this  order  compriw 
the  following: 

The  repairing  and  rebuilding  of  the  pier  or  qn&? 
for  a  length  of  1 10  feet  from  the  present  qoaj: 
The  rebuilding  and  extension  of  the  pier  or  qua? 
for  a  further  length  of  100  feet  seawards,  and 
the  erection  of  a  beacon  on  the  end  of  the 
same: 
The  deepening  of  portions  of  the  harbour. 

7.  The  right  of  the  undertakers  to  demand  aod 
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receive  rates  shall  commence  from  and  after  the  re- 
pairing and  rebuilding  of  the  pier  or  quay  for  a  length 
of  110  feet  from  the  present  quay,  whether  the  re- 
maining part  of  the  works  authorized  by  this  order  is 
completed  or  not,  and  not  sooner;  of  which  repairing 
and  rebuilding  a  certificate  signed  by  the  chairmen  of 
the  quarter  sessions  having  jurisdiction  at  the  port  of 
Axdglass  shall  be  conclusive  evidence,  which  certi- 
ficate such  chairman  shall  give  on  being  satisfied  of 
such  repairing  and  rebuilding. 

8.  The  ratos  received  under  this  order  shall  be  ap- 
plicable for  the  purposes  and  in  the  order  following: 
(1.)  In  paying  the  expenses  of  and  connected 
with  the  applying  for,  obtaining,   and 
making  of  this  order. 
(2.)  In  paying  the  expenses  of  the  maintenance, 
management,  and  regulation  of  the  exist- 
ing harbour  and  works,  and  of  the  works 
authorized  by  this  order. 
(3.)  And  as  to  the  surplus  revenue  of  the  har- 
bour, that  is  to  say,  so  much  of  the  rates 
as  remains  after  answering  the  purposes 
aforesaid,  the  same  shall  be  applicable  by 
the  undertakers  to  and  for  their  own 
proper  use  and  benefit. 
9*  The  undertakers  shall  be  a  pilotage  authority 
and  a  local  authority  within  the  meaning  of  The  Mer- 
chant Shipping  Act,  1854,  and  Acts  amending  the 
same,  with  all  the  powers  thereby  conferred  on  pilotage 
authorities  and  on  local  authorities. 

10.  The  provisions  of  the  order  of  1864  (save  the 
clauses  in  this  order  specified  as  expunged  therefrom) 
shall  remain  in  full  force,  and  shall  be  read  together 
with  this  order  as  one  order,  the  undertakers  being 
substituted  for  the  company. 

11.  This  order  may  be  cited  as  The  Ardglass  Har- 
bour Order,  1866,  and  this  order  and  the  order  of 
1864  may  be  cited  together  as  The  Ardglass  Harbour 
Orders,  1864  and  1866. 


CAP.  LIX. 
An  Act  to  appoint  additional  Commissioners  for  ex- 
ecuting the  Acts  for  granting  a  Land  Tax  and 
other  Rates  and  Taxes.  [6th  August,  1866.] 

CAP.  LX. 

An  Act  to  defray  the  Charge  of  the  Pay,  Clothing, 
and  Contingent  and  other  Expenses'of  the  Disem- 
bodied Militia  in  Great  Britain  and  Ireland;  to 
grant  Allowances  in  certain  Cases  to  Subaltern 
Officers,  Adjutants,  Paymasters,  Quartermasters, 
Surgeons,  Assistant  Surgeons,  and  Surgeons  Mates 
of  the  Militia;  and  to  authorize  the  Employment  of 
the  Non-commissioned  Officers. 

[6th  August,  1866.] 

CAP.  LXI. 
An  Act  to  confirm  a  Provisional  Order  under  the 
Drainage  and  Improvement  of  Lands  Act  (Ireland), 
ind  the  Acts  amending  the  same. 

[6th  August,  1866.] 

Sec,  1.  Provisional  order  in  Schedule  confirmed. 
2.  Short  title. 

*  Whereas  the  commissioners  of  public  works  in  Ire- 


land have,  in  pursuance  of  "The  Drainage  and 
Improvement  of  Lands  Act  (Ireland),  1863,"  and  the 
Acts  amending  the  same,  duly  made  the  provisional 
order  contained  in  the  Schedule  to  this  Act  annexed  J 
and  it  is  by  the  first-mentioned  Act  provided  that  no 
such  orders  shall  be  of  any  validity  whatsoever  until 
they  shall  be  confirmed  .by  Parliament;  and  it  is  ex- 
pedient that  said  order  should  be  so  confirmed:9 

Be  it  therefore  enacted  by  the  Queen's  most  excel* 
lent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows; 

1 .  The  provisional  order  contained  in  the  Schedule 
hereunto  annexed  is  hereby  confirmed,  and  from  and 
after  the  passing  of  this  Act  shall  be  deemed  to  be  a 
public  general  Act  of  Parliament  of  the  like  force  and 
effect  as  if  the  provisions  had  been  enacted  in  the* 
body  of  this  Act. 

2.  This  Act  may  be  cited  for  all  purposes  as  "The 
Drainage  and  Improvement  of  Lands  Supplemental 
Act  (Ireland),  1866." 

SCHEDULE  to  which  this  Act  refers. 

Drainage  and  Improvement  of  Lands  Act  (Ireland), 

1863. 
26  &  27  Vict.  c.  88,  27  &  28  Vict.  c.  72,  and  28  & 

29  Vict.  c.  52. 
In  the  Matter  of  the  Connell  Drainage  District  in  the 
County  of  Kildare. 
Whereas  certain  proprietors  of  and  persons  inte- 
rested in  the  lands  upon  and  adjacent  to  the  Connell 
Stream  or  River  on  or  about  the  thirtieth  day  of 
January  one  thousand  eight  hundred  and  sixty-five 
presented  their  petition  to  the  commissioners  of  pa  bite 
works  in  Ireland,  under  the  provisions  of  the  Drain- 
age and  Improvement  of  Lands  Act  (Ireland),  1863, 
and  the  Acts  amending  the  same,  accompanied  by  the 
proper  schedules,  maps,  plans,  sections,  and  estimates, 
together  with  other  particulars  and  information  re- 
quired by  the  said  Act,  showing,  by  reference  to  the 
said  maps,  the  boundaries  and  area  of  the  proposed 
drainage  district,  and  stating  the  exigencies  rendering 
the  formation  of  such  drainage  district  necessary,  and 
praying  that  said  lands  w  ithin  the  proposed  district 
should  be  constituted  a  separate  drainage  district  under 
the  provisions  of  the  said  Acts:  And  whereas  the  said 
commissioners  referred  the  same  to  Samuel  U.  Roberts, 
Esq.,  civil  engineer,  an  inspector  duly  appointed  under 
the  said  Acts:  And  whereas  all  notices  and  inquiries 
required  by  the  said  Act  have  been  duly  given  and 
made,  and  the  said  inspector  has  duly  reported  to  us, 
the  said  commissioners,  in  writing,  the  result  of  his 
inquiries,  and  we,  the  said  commissioners,  have  duly 
considered  the  same:  And  whereas  no  objection  to 
the  said  report  has  been  made  to  us:  and  whereas  all 
preliminaries  required  by  the  said  Act  to  precede  the 
making  of  this  provisional  order  have  been  performed 
apd  complied  with :  and  whereas  we,  the  said  com* 
missioners  of  public  works  in  Ireland,  upon  consider- 
ation of  the  premises,  are  satisfied  of  the  propriety  of 
constituting  the  proposed  separate  drainage  district, 
and  (hat  the  proprietors  of  two  third  parts  in  value 
of  the  lands  in  the  proposed  district  are  in  favour 
thereof,  and  have  subsequently  to  the  date  of  the 
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report  of  the  said  inspector  assented  thereto  in  writ" 
ing:  Now,  therefore,  in  pursuance  of  the  power  given 
/  to  us  by  the  said  Acts,  we,  the  commissioners  of 

public  works  in  Ireland,  do  by  this  provisional  order, 
under  our  common  seal,  constitute  the  area  in  the  aaid 
petition  and  report,  and  the  boundaries  and  extent  of 
which  are  set  forth  within  yellow  lines  on  the  map  to 
which  we  we  have  caused  our  common  seal  to  be  at- 
tached (and  which  Map  is  deposited  in  the  office  of 
public  works  in  Ireland),  a  separate  drainage  district 
by  the  name  of  "The  Gonnell  Drainage  District:" 
And  we,  the  said  commissioners  of  public  works,  do, 
by  this  our  order,  order  and  direct  that  the  time  for 
the  completion  of  the  necessary  works  in  the  said  dis- 
trict shall  be  limited  to  the  first  day  of  November 
which  will  be  in  the  year  one  thousand  eight  hundred 
and  sixty-seven. 

And  we  further  by  this  our  provisional  order  make 
the  following  regulations  with  respect  to  the  draiuage 
tmrd: 

That  the  drainage  board  for  the  said  district  shall 
consist  of  five  members: 

That  the  following  persons  shall  be  the  members 
of  the  first  drainage  board;  viz.— 

1.  Walter  Hurley,  of  Old  Connell  House,  esquire. 
2.  Hugh  Kelly,  of  Great  Gonnell,  esquire.  3.  Eyre 
Powell,  of  Great  Connell,  esquire.  4.  James  Coffey, 
of  Tiercross,  esquire.  5.  George  P.  L.  Mansfield, 
of  Morristown  Latten,  esquire.  AH  in  the  County 
of  Eildare. 

That  the  first  meeting  of  the  said  board  shall  be 
summoned  by  notice  under  the  bands  of  any  two  or 
more  of  the  said  board,  published  in  the  Dublin  Ga- 
zette, and  some  newspaper  generally  circulated  in  the 
♦  aaid  district  at  least  fourteen  days  next  before  the  day 
of  meeting: 

That  the  qualification  of  any  subsequent  member  of 
the  said  board  shall  be  that  he  shall  be  the  proprietor, 
as  defined  by  the  said  Act,  and  the  Acts  referred  to 
therein  or  incorporated  therewith,  of  not  less  than 
twenty  acres  of  land  situate  within  the  area  of  the 
aaid  district,  or  the  land  agent  for  time  being  of  a 
person  being  a  proprietor  as  aforesaid  of  not  less  than 
one  hundred  acres  of  land  situate  within  the  area  of 
said  district,  and  acting  as  receiver  of  the  rents  and 
profits  of  such  lands. 

That  the  members  of  the  first  board  shall  vacate 
their  offices  on  the  first  Thursday  in  September  in  -the 
year  following  the  date  of  this  provisional  order: 

That  the  electors  for  members  of  the  drainage  board 
shall  be  the  persons  in  that  behalf  mentioned  in  the 
aaid  last-mentioned  Act:  provided  always,  that  no 
flush  elector  shall  be  entitled  to  vote,  or  exercise  any 
privilege  as  such,  unless  the  land  of  which  be  is  the 
proprietor,  or  some  portion  thereof,  shall  be  rateable 
on  account  of  the  works  in  the  district,  and  lie  shall 
bave  previously  paid  all  rates  or  arrears  of  rates 
which  may  be  payable  by  him  in  respect  of  any 
drainage  rate  for  the  aforesaid  district. 

In  witness  whereof,  we,  the  said  commissioners  of 
public  works  in  Ireland,  have  hereunto  caused  our 
•common  seal  to  be  affixed,  this  twenty-ninth  day  of 
March  one  thousand  eight  hundred  and  sixty-six. 

E.  Hornsby,     (Seal.) 

Office  of  Public  Works,  Dublin.        Secretary. 


CAP.  LXIL 
An  Act  to  amend  the  Law  relating  to  the  Woods, 
Forests,  and  Land  Revenues  of  the  Crown. 

[6th  August,  1866.] 

CAP.  LXIII. 
An  Act  to  amend  the  Acts  relating  &  the  intended 
Courts  of  Justice.  [6th  August,  1866.] 


CAP.  LXIV. 
An  Act  to  amend  the  Laws  relating  to  the  Inland 
Revenue.  [6th  August,  1866.] 

Sec  1*  Grant  of  drawback  on  consolidated  worts 
exported  tojoreign  parts. 
3.  The  manufacture  and  exportation  of  solidified 
worts  to  be  under  such  regulations  as  the 
commissioners  of  inland  revenue  may  make, 
and  under  conditions  specified  in  this  section. 

3.  Solidified  wort  not  to  contain  anything  that 

shall  not  be  produced  by  the  mashing  of 
malt  and  sugar. 

4.  Provisions  of  former  Acts  relating  to  the  ex- 

portation of  exdseable  commodities  to  ap- 
ply to  the  exportation  of  solidified  wort 

5.  So  much  of  condition  No.  1.  in  sect.  18  of 

23  &  24  Vict.  c.  113,  as  provides  that 
malt  to  be  exported  shall  not  be  blown  or 
roasted,  and  of  sect  13  of  28  4r  29  Vict. 
c.  66,  repealed,  and  other  provisions  made. 

6.  Roasted  malt  to  be  exported  only  by  roasters 

and  dealers  in  roasted  malt,  and  under 
same  regulations  as  other  malt. 

7.  Commissioners  of  inland  revenue  may  authorise 

the  use  in  distilleries  of  vessels,  fa  in  ad- 
dition to  those  prescribed  by  law. 

8.  Methylated  spirit  not  to  be  used  as  a  beverage 

or  as  a  medicine. 

9.  No  alteration  to  beemade  in  "finish  "  made 

from  methylated  spirit 

10.  Penalty  on  the  drivers  of  hackney  carriages 

not  licensed  to  be  used  on  Sundays  using 
the  same  on  Sundays.  Proceedings  as  m 
sect.  23  ofl  o?  2  W.  4,  c.  22. 

11.  Penalty  on  persons  hawking  goods  without 

licence  in  the  United  Kingdom. 

12.  Sect.  7  o/50  Q.  3,  c.  41,  prohibiting  hawk- 

ers from  selling,  goods  by  auction  repealed. 

13.  Hawker's  licences  to  expire  on  31s*  March 

in  every  year. 

14.  Provision  for  renewal  of  hawker's  licences 

granted  before  alteratipn  in  time  of  expi- 
ration. 

15.  As  to  drawback  on  exportation  of  plate  firm 

the  United  Kingdom. 

16.  20  o>  21  Vict.  cc.  77,  79.    Letters  of  attor- 

ney and  proxies  filed  in  the  Probate  Courts 
declared  exempt  from  stamp  duty. 

17.  After  assessments  allowed  to  surveyor  to  cer- 

tify increases  thereto. 
18.-4  penalty  for  neglect  in  delivering  list  or  de- 
claration may  be  imposed  by  commissioners. 
Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by   and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
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sent  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  Whereas  a  drawback  of  excise  is  payable  by 
law  in  respect  of  beer  brewed  or  made  by  any  entered 
and  licensed  brewer  of  beer  for  sale  in  the  United 
Kingdom,  and  exported  as  merchandise  from  any  port 
in  the  United  Kingdom  to  foreign  parts,  and  it  is 
expedient  to  grant  a  drawback  of  excise  in  respect  of 
worts  made  and  solidified  by  any  such  brewer  as 
aforesaid:99  Be  it  enacted,  that  there  shall  be  paid 
and  allowed  in  respect  of  worts  made  by  any  entered 
and  licensed  brewer  of  beer  for  sale  in  the  United 
Kingdom  from  malt  or  sugar,  or  malt  and  sngar,  on 
which  the  fnll  duties  of  excise  and  customs  respec- 
tively have  been  charged  or  paid,  and  solidified,  and 
exported  as  merchandise  from  any  port  in  the  United 
Kingdom  to  foreign  parts,  a  drawback  at  the  rate  of 
the  dnty  payable  on  one  bushel  of  malt,  with  the  ad- 
dition of  the  sum  of  three  halfpence  for  every  twenty- 
eight  pounds  avoirdupois  of  such  wort  made  and  soli- 
dified as  aforesaid,  which  shall  be  manufactured, 
prepared,  and  exported  in  conformity  with  the  pro- 
visions of  this  Act. 

2.  The  manufacture,  preparation,  packing,  and 
exportation  of  such  wort  shall  be  under  and  subject 
to  snch  rules,  regulations,  and  securities  (by  bond  or 
otherwise),  as  the  commissioners  of  inland  revenue 
may  from  time  to  time  make  and  require  respectively 
in  that  behalf,  and  under  and  subject  also  to  the  fol- 
lowing conditions;  (that  is  to  say,) 

1.  The  wort  shall  not  be  evaporated  until  it  has 

been  boiled  with  hops  in  the  proportion  of  at 
least  one  pound  weight  avoirdupois  of  hops  to 
every  bushel  of  malt,  or  twenty-five  pounds 
weight  avoirdupois  of  sngar  used  in  making 
such  wort: 

2.  The  solidified  wort  shall  be  of  such  density  that 

when  dissolved  in  water  in  the  proportion  of 
twenty  eight  pounds  weight  avoirdupois  of 
such  wort  to  thirty-four  gallons  and  one  tenth 
part  of  a  gallon  of  water  it  shall  produce 
thirty-six  gallons  of  liquid  wort  of  a  specific 
gravity  not  less  than  1*027  degrees,  such 
specific  gravity  to  be  ascertained  in  the  man- 
ner directed  by  the  seventy-second  section  of 
the  Act  passed  in  the  twenty-third  and  twen- 
ty fourth  years  of  the  reign  of  her  Majesty, 
chapter  one  hundred  and  fourteen,  or  by 
means  of  the  weighing  bottle,  as  the  said 
commissioners  shall  direct: 

3.  Solidified  wort  shall  be  packed  only  between 

the  hours  of  six  o'clock  in  the  morning  and 
six  o'clock  in  the  afternoon,  and  in  the  pre- 
sence of  the  proper  officer  of  excise,  and  in 
such  cases  or  packages  as  shall  be  approved 
by  the  said  commissioners,  and  such  cases  or 
packages  shall  be  fastened  and  secured  to  the 
satisfaction  of  such  officer: 

4.  The  brewer  shall  give  twenty-four  hours  notice 

of  his  intention  to  export  solidified  wort  to 
the  officer  of  excise  in  whose  survey  his 
brewery  shall  be  situated,  stating  the  quantity 
of  such  wort  intended  to  be  exported,  the 
particular  day  and  hour  at  which  the  same  is 


to  be  packed,  and  the  name  of  the  port  from 
which  it  is  to  be  exported : 
5.  The  brewer  shall  provide  just  and  sufficient 
scales  and  weights  properly  adapted  for  the 
weighing  of  solidified  wort,  and  shall  allow 
any  officer  of  excise  to  use  the  same,  and 
Bhall  provide  such  officer  with  proper  aud  suf- 
ficient assistance  to  enable  him  to  weigh  snch 
wort. 

3.  If  any  solidified  wort,  packed  or  produced  for 
exportation,  shall  have  mixed  therewith  any  sub- 
stance, material,  or  thing  other  than  such  as  shall  be 
produced  by  the  process  of  mashing  from  malt,  or 
from  such  descriptions  of  sugar  as  may  lawfully  be 
employed  in  the  brewing  of  beer,  the  brewer  shall, 
over  and  above  any  other  penalty  to  which  he  may 
be  subject,  forfeit  the  sum  of  two  hundred  pounds, 
and  all  such  wort,  and  the  packages  in  which  the 
same  may  be  contained,  together  with  any  drawback 
claimed  thereon,  shall  be  forfeited. 

4.  The  drawback  or  allowance  upon  solidified  wort 
exported  under  the  provisions  of  this.  Act  shall  be 
paid  by  the  commissioners  of  inland  revenue,  and  the 
provisions  of  all  Acts  in  force  relating  to  the  exporta- 
tion of  any  exciseable  commodities  on  drawback,  and 
all  fines,  forfeitures,  pains,  and  penalties  imposed  by 
the  said  Acts,  shall  (except  as  altered  by  this  Act) 
extend  to  and  shall  be  respectively  applied,  practised, 
and  put  in  execution  for  and  in  respect  of  the  said 
drawback  or  allowance  upon  solidified  wort  hereby 
granted  upon  the  exportation  thereof,  in  as  full  and 
ample  a  manner  to  all  intents  and  purposes  as  if  the 
said  several  provisions,  fines,  forfeitures,  pains,  aud 
penalties  were  enacted  and  imposed  in  and  by  this  Act. 

5.  So  much  of  the  condition  numbered- "  one  "  in 
the  twenty-eighth  section  of  the  Act  of  the  twenty- 
third  and  twenty-fourth  years  of  her  Majesty's  reign, 
chapter  one  hundred  and  thirteen,  as  provides  that 
malt  to  be  exported  on  drawback  shall  not  be  blown 
or  roasted,  is  hereby  repealed,  and  the  thirteenth  sec- 
tion of  the  Act  of  the  twenty-eighth  aud  twenty-niuth 
years  of  her  Majesty's  reign,  chapter  sixty-six,  save 
so  far  as  respects  the  appeal  therein  contained,  is  also 
hereby  repealed;  and  the  amount  of  drawback  al- 
lowed by  law  upon  the  exportation  of  malt  shall  be 
calculated  in  the  following  manner;  (that  is  to  say,) 
when  the  malt  shall  weigh  less  than  forty  pounds 
avoirdupois  per  bushel,  a  drawback  at  the  rate  of  the 
duty  payable  on  one  bushel  of  malt  shall  be  allowed 
and  paid  in  respect  of  every  forty  pounds  avoirdupois 
of  the  malt  exported;  and  when  the  jnalt  shall  weigh 
forty  pounds  avoirdupois  or  upwards  per  bushel,  draw- 
back shall  be  allowed  and  paid  according  to  the  quan- 
tity ascertained  by  measure,  subject,  however,  in  either 
case,  to  the  deduction  of  seven  and  a  half  per  centum. 
upon  the  quantity  ascertained  as  directed  by  the  thir- 
tieth section  of  the  said  Act  of  the  twenty-third 
and  twenty-fourth  years  of  her  Majesty's  reign; 
provided  that  no  malt  shall  be  exported  on  drawback 
which,  after  having  been  screened  and  cleaned  as  di- 
rected in  the  said  twenty-eighth  sections  of  the  said 
last  mentioned  Act,  shall  be  of  greater  weight  than 
forty-four  pounds  avoirdupois  per  bushel,  and  that  no 
malt  (other  than  blown,  roasted,  and  crystallized 
malt)  shall  be  exported  on  drawback  which,  after 
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haying  been  screened  and  cleaned  as  aforesaid,  shall 

be  of  less  weight  than  thirty-six  pounds  avoirdupois 

per  bushel. 

6.  Roasted  malt  shall  be  exported  on  drawback  by 

a  licensed  roaster  of  malt,  or  by  a  licensed  dealer  in 
roasted  malt,  and  by  no  other  person,  and  from  the 
entered  premises  of  such  roaster  or  dealer;  and  all 
the  provisions,  fines,  forfeitures,  pains,  and  penalties 
contained  in  or  incorporated  by  so  much  of  sections 
twenty-seven,  twenty-eight,  twenty-nine,  thirty,  thir- 
ty-one, thirty-two,  and  thirty-three  of  the  said 
Act  of  the  twenty-third  and  twenty-fourth  years  of 
her  Majesty's  reign,  chapter  one  hundred  and  thirteen. 
as  is  now  in  force,  and  not  repealed  by  this  Act,  in 
relation  to  the  exportation  of  malt  from  a  maltbouse, 
or  to  any  Act,  neglect,  or  omission  of  a  malster,  shall, 
to  far  as  the  same  shall  be  applicable,  extend  and  ap 
ply  to  the  exportation  of  roasted  malt,  and  to  any 
act,  neglect,  or  omission  of  a  roaster  of  malt  or  dealer 
in  roasted  malt. 

7.  It  shall  be  lawful  for  the  commissioners  of  inland 
revenue  to  permit  a  licensed  distiller,  rectifier,  or 
compounder  to  fix  and  use  in  his  distillery  or  premises, 
subject  to  such  regulations  as  they  think  fit,  any  ves- 
sel, utensil,  cock,  plug,  pump,  pipe,  or  fastening  which 
shall  be  approved  of  by  them,  in  addition  to  or  in  lieu 
of  any  vessel,  utensil,  cock,  plug,  pump,  pipe,  or  fast- 
ening prescribed  and  required  by  the  Act  passed  in  the 
twenty-third  and  twenty-fourth  years  of  the  reign  of 
her  present  Majesty,  chapter  one  hundred  and  four- 
teen, and  also  for  the  said  commissioners  to  withdraw 
such  permission  whenever  they  shall  think  proper  to 
do  so;  and  every  such  vessel,  utensil,  cock,  plug, 
pump,  pipe,  or  fastening  snail,  so  long  as  the  same 
shall  be  used  with  tbo  permission  of  the  said  commis- 
sioners, but  no  longer  be  deemed  to  be  a  vessel,  uten- 
sil, cock,  plug,  pump,  pipe,  or  fastening  prescribed 
and  required  by  the  said  Act;  and  all  the  provisions, 
penalties,  and  forfeitures  contained  in  or  imposed  by 
the  said  Act,  or  any  other  Act  in  force  relating  to 
any  vessel,  utensil,  cock,  plug,  pump,  pipe,  or  fasten- 
ing used  by  or  on  the  premises  of  a  distiller,  rectifier, 
or  compounder,  shall,  so  far  as  the  same  shall  be  ap- 
plicable, extend  and  apply  to  every  vessel,  utensil, 
cock,  plug,  pump,  pipe,  or  fastening  permitted  to  be 
fixed  and  used  under  the  authority  of  this  Act. 

8.  No  person  shall  use  methylated  spirit  or  any 
derivative  thereof  in  the  manufacture,  composition,  or 
preparation  of  any  article  whatsoever  capable  of  being 
used  either  wholly  or  partially  as  a  beverage  or  inter- 
nally as  a  medicine;  and  if  any  person  shall  use  me- 
thylated spirit  or  any  derivative  thereof  in  the  manu- 
facture, composition,  or  preparation  of  any  article  as 
aforesaid,  or  shall  sell  or  have  in  his  possession  any 
anch  article  in  the  manufacture,  composition,  or  pre- 
paration whereof  any  methylated  spirit,  or  any  deri- 
vative thereof  shall  have  been  used,  he  shall  forfeit 
the  sum  of  one  hundred  pounds,  aud  such  article  shall 
be  forfeited,  together  with  the  vessels  or  packages 
containing  the  same:  provided  always,  that  nothing 
herein  contained  shall  apply  to  the  use  of  methylated 
spirit,  or  any  derivative  thereof,  in  the  manufacture, 
•composition,  or  preparation  of  sulphuric  ether  or  chlo- 
roform, or  prevent  the  sale  or  possession  of  sulphuric 
*ther  or  chloroform:    provided  also,   that  nothing 


herein  contained  shall  prejudice  or  affect  the  power  of 
the  commissioners  of  inland  revenue  to  allow  methy- 
lated spirit  to  be  used  by  such  persons  as  they  may 
authorise  in  suth  branches  of  the  arts  and  manufac- 
tures of  the  United  Kingdom  as  the  said  commission- 
ers may  sanction  or  approve. 

9.  If  any  person  shall,  after  any  methylated  spirit 
shall  have  been  mixed  with  gum  resin  for  forming  the 
mixture  known  as  "  finish,"  or  any  like  mixture,  se- 
parate the  gum  resin  from  the  said  methylated  spirit, 
or  alter  the  said  mixture  in  auy  manner  except  by 
adding  thereto  a  further  quantity  of  gum  resin,  or  any 
article  for  the  sole  purpose  of  colouring  the  same,  he 
shall  forfeit  the  snm  of  two  hundred  pounds,  and  the 
said  spirit  and  mixture  respectively  so  separated  or 
altered  as  aforesaid  shall  be  forfeited,  together  with 
the  vessels  or  other  packages  containing  the  same, 

10.  If  any  carriage,  having  fixed  or  placed  thereon 
a  numbered  plate  provided  by  the  commissioners  of 
inland  revenue  for  a  hackney  carriage  not  authorised 
by  licence  to  be  used  on  Sundays,  shall  be  used  on 
any  Sunday  for  the  purpose  of  standing  or  plying  for 
hire  as  a  hackney  carriage  within  the  metropolitan 
police  district  of  the  city  of  London,  such  carriage 
shall  be  deemed  to  be  a  carriage  not  having  the  pro- 
per stamp  office  plate  fixed  thereon,  and  the  driver  of 
such  carriage  or  other  person  plying  for  hire  there 
with,  or  having  the  care  thereof,  shall  forfeit  fire 
pounds,  and  if  such  driver  or  other  person  shall  be 
the  proprietor  or  owner  of  such  carriage  he  shall  for- 
feit ten  pounds;  and  such  proceedings  as  are  prescribed 
in  the  twenty- third  section  of  the  Act  of  the  first  and 
second  William  the  Fourth,  chapter  twenty-two,  shall 
be  had  and  taken  against  such  driver  or  other  person 
for  the  recovery  of  the  said  penalties  respectively,  and 
the  same  directions  shall  be  observed  with  respect  to 
such  carriage,  and  the  horse  or  horses  harnessed 
thereto  or  drawing  the  same,  and  the  harness  nscd 
therewith,  and  generally  as  are  given  and  contained 
in  the  said  section  with  respect  to  the  carriage,  hone 
or  horses,  and  harness  therein  mentioned,  and  other- 
wise. 

1 1.  '  Whereas  it  is  expedient  to  impose  an  uniform 
penalty  throughout  the  United  Kingdom  upon  persons 
hawking  goods  without  licence:9  Be  it  enacted,  that 
if  any  person  shall,  in  the  United  Kingdom,  trade  or 
do  any  other  act  for  which  such  person  is  required  by 
the  Acts  in  force  in  Great  Britain  and  Ireland  re- 
spectively to  be  licensed  as  a  hawker,  pedlar,  or  petty 
chapman,  without  having  a  proper  licence  in  that  be- 
half, or  if  any  person  who  shall  trade  or  do  any  such 
other  act  as  aforesaid  shall  neglect  or  refuse  to  pro- 
duce to  any  person  who  shall  demand  the  same  ft 
proper  licence  granted  to  him  as  a  hawker,  pedlar,  or 
petty  chapman,  and  then  in  force,  he  shall  forfeit  the 
penalty  of  ten  pounds,  which  shall  be  an  excise  pe- 
nalty, and  be  over  and  above  any  other  penalty  to 
which  such  person  may  be  liable  to  under  any  Act 
now  in  force ;  and  it  shall  be  lawful  for  any  person  to 
seise  and  detain  the  offender,  and  to  deliver  him  to 
any  officer  of  excise,  or  to  any  constable  or  police 
officer,  who  is  hereby  required  to  take  such  offender 
before  a  justice  of  the  peace  for  the  county  or  place 
wherein  such  offence  shall  have  been  committed,  and 
such  justice  shall,  on  the  confession  of  the  party,  or 
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upon  tine  proof  on  oath  made  of  the  offence,  convict 
inch  offender  in  the  penalty  aforesaid,  or  in  some 
mitigated  amonnt  not  less  than  one  fourth  part  there- 
of; and  if  the  penalty  imposed  be  not  immediately 
paid,  the  justice  shall,  by  warrant  under  his  hand, 
commit  the  offender  to  hard  labour  in  the  bonse  of 
correction  for  the  said  connty  or  place  for  the  space 
of  one  calendar  month  (to  be  reckoned  from  the  day 
of  the  commitment),  unless  the  penalty  shall  be  sooner 
paid  :fc  provided  always,  that  where  the  person  offend- 
ing shall  not  be  detained  and  proceeded  against  in  the 
manner  herein  directed  the  said  penalty  of  ten  pounds 
may  be  recovered  by  information  in  the  same  manner 
as  any  other  excise  penalty. 

12.  *  Whereas  by  the  seventh  section  of  an  Act 
passed  in  the  fiftieth  year  of  the  reign  of  King  George 
the  Third,  chapter  forty-one,  hawkers,  pedlars,  petty 
chapmen,  and  other  trading  persons  therein  mentioned 
are  prohibited  from  selling  goods,  wares,  or  merchan- 
dise by  any  mode  of  sale  by  auction  at  any  place  in 
which  they  are  not  householders,  or  which  is  not  an 
usual  place  of  their  abode,  and  it  is  expedient  to  re- 
move such  restriction:9  be  it  enacted,  that  the  said 
prohibition  shall  be  and  the  same  is  hereby  repealed, 
so  far  as  regards  the  selling  by  auction  by  any  trad- 
ing or  other  person  duly  licensed  as  an  auctioneer. 

13.  From  and  after  the  thirtieth  day  of  September 
one  thousand  eight  hundred  and  sixty-six,  every 
licence  which  shall  be  granted  in  the  United  Kingdom 
to  a  hawker,  pedlar,  and  petty  chapman  shall  expire 
on  the  thirty-first  day  of  March  next  following  the 
grant  of  such  licence;  provided  that  it  shall  be  law- 
ful to  grant  a  licence  to  a  hawker,  pedlar,  and  petty 
•chapman  after  the  thirtieth  day  of  September  one 
thousand  eight  hundred  and  sixty-six  for  a  period  not 
exceeding  six  months,  on  payment  of  one  half  only  of 
the  amount  payable  for  a  yearly  licence,  and  such 
half-yearly  licence  shall  continue  in  force  until  tfie 
thirty-firat  day  of  March  or  the  thirtieth  day  of  Sep- 
Jember,  whichever  shall  next  follow  the  day  of  grant- 
ing f.e  same. 

1 4.  It  shall  be  lawful  to  grant  to  any  person  who 
shall  be  the  holder  of  a  hawker's  licence  expiring  on 
the  thirty- first  day  of  January  in  the  year  one  thou- 
sand eight  hundred  and  sixty-seven  a  renewed  licence, 
to  expire  on  the  thirty-first  day  of  March  or  the 
thirtieth  day  of  September  then  next  following,  upon 
payment  of  a  proportionate  part  of  the  doty  payable 
upon  a  yearly  licence  for  two  months  or  eight  months, 
as  the  case  may  be;  and  it  shall  also  be  lawful  to 
grant  to  any  person  who  shall  be  the  holder  of  a 
hawker's  licence  expiring  on  the  thirty-first  day  of 
July  in  the  year  one  thousand  eight  hundred  and 
sixty-seven  a  renewed  licence,  which  shall  be  made  to 
-expire  on  the  thirty-first  day  of  March  then  next  fol- 
lowing, npon  payment  of  a  proportionate  part  of  the 
-duty  payable  npon  a  yearly  licence  for  eight  months; 
and  it  shall  also  be  lawful  to  grant  to  any  person  who 
shall  be  the  holder  of  a  hawker's  licence  in  Ireland 
-expiring  on  the  fifth  day  of  January  in  the  year  one 
thousand  eight  hundred  and  sixty-seven  a  renewed 
licence,  to  expire  on  the  thirty-first  day  of  March 
then  next  following  on  payment  of  a  proportionate 
part  of  the  duty  upon  a  yearly  licence  for  three 
months. 


15.  The  drawback  now  payable  on  gold  plate  and 
silver  plate  of  British  manufacture  exported  from 
Great  Britain*  or  of  Irish  manufacture  exported  from 
Ireland*  shall,  in  like  manner  and  npon  the  same 
terms  and  conditions,  be  paid  on  gold  plate  and  silver 
plate  of  British  manufacture  exported  from  Ireland* 
or  of  Irish  manufacture  exported  from  England; 
and  the  bond  or  security  required  by  law  to  be  given 
by  the  exporter  of  any  such  plate  from  Great  Britain 
or  Ireland  shall  contain  a  condition  that  the  plate  so 
exported  shall  not  be  relanded  or  brought  again  into 
any  part  of  the  United  Kingdom. 

16.  *  Whereas  by  the  Acts  of  Parliament  establish- 
ing the  Courts  of  Probate  in  England  and  Ireland 
respectively  the  jurisdiction  and  authority  of  all  eccle- 
siastical courts  in  matters  and  causes  testamentary 
were  vested  in  her  Majesty,  to  be  exercised  in  her 
name  in  the  said  Courts  of  Probate:  and  whereas 
before  and  at  the  time  appointed  for  the  commence- 
ment of  the  said  Acts  respectively  all  letters  or  pow- 
ers of  attorney  and  proxies  filed  in  any  ecclesiastical 
court  in  England  or  Ireland  were  by  law  exempt 
from  stamp  duty:  and  whereas  doubts  have  arisen 
whether  the  said  exemption  from  stamp  dnty  extends 
to  letters  or  powers  of  attorney  or  proxies  filed  in  the 
said  Courts  of  Probate:'  be  it  enacted  and  declared, 
that  all  letters  or  powers  of  attorney  and  proxies  filed 
or  to  be  filed  in  the  said  Courts  of  Probate  respectively 
shall  be  deemed  to  have  been  and  to  be  exempt  from 
all  stamp  duty. 

'17.  If  after  the  commissioners  executing  the  Acts 
relating  to  the  duties  of  assessed  taxes  have  signed 
and  allowed  any  assessments  of  the  said  duties  for 
any  year,  the  surveyor  or  inspector  shall  discover  upon 
his  survey  or  examination,  or  otherwise,  that  any  as- 
sessment is  not  such  as  to  charge  or  to  fully  charge 
any  house,  person,  article,  matter,  or  thing  with  the 
duty  which  ought  to  be  charged  in  respect  thereof 
under  the  said  Acts,  it  shall  bo  lawful  for  the  said 
surveyor  or  inspector  at  any  time  within  the  year  to 
which  the  assessment  relates  to  charge  in  respect  of 
such  house,  person,  article,  matter  or  thing  the  full 
amount  of  single  duty  by  which  the  assessment  ought 
to  be  increased ;  and  such  charge  shall  be  certified, 
determined,  and  recovered  in  the  manner  provided  by 
the  said  Acts  in  relation  to  surcharges. 

18.  If  any  person  who,  under  the  provisions  of  the 
Acts  relating  to  the  duties  of  assessed  taxes,  ought 
to  deliver  any  list  or  declaration,  shall  refuse  or  ne- 
glect so  to  do  within  the  time  limited  by  any  general 
or  particular  notice  affixed  or  delivered  in  pursuance 
of  the  said  Acts,  or  shall  under  any  pretence  wilfully 
delay  the  delivery  thereof,  and  if  information  thereof 
shall  be  given  and  proceedings  thereupon  shall  be  had 
before  the  commissioners  for  executing  the  said  Acta, 
such  person  shall  forfeit  any  sum  not  exceeding 
twenty  pounds,  and  treble  the  duty  at  which  he  ought 
to  be  charged  by  virtue  of  the  said  Acts,  such  penalty 
and  duties  to  be  recovered  as  any  like  penalty  and 
duties  are  recoverable  under  the  said  Acts. 


CAP.  LXV. 
An  Act  to  enable  Her  Majesty  to  declare  Gold  Ceina 
to  be  issued  from  Her  Majesty's  Colonial  Branch. 
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Mints  a  legal  Tender  for  Payments ;  and  for  other 
Purpose*  relating  thereto.       [6th  August,  1866.] 
56  a.  3,  c.  6a 

Sec.  1.  Power  to  her  Majesty  to  proclaim  gold  coins 
made  at  the  branch  mints  a  legal  tender  in 
the  United  Kingdom  and  colonies. 

2.  Power  to  her  Majesty  to  impose  a  charge  on 

coining  gold. 

3.  Power  to  evoke  proclamation. 

4.  Short  title. 

'  Whereas  by  an  Act  of  the  fifty-sixth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third, 
chapter  sixty -eipht,  intituled  An  Act  to  provide  for  a 
new  Silver  Coinage,  and  to  regulate  the  Currency  of 
the  Gold  and  Silver  Coins  of  this  Realm,  it  is  amongst 
other  things  provided  that  after  the  date  of  the  pass- 
ing of  that  Act  the  gold  coin  of  the  realm  should  be 
the  only  legal  tender  for  payment  (except  the  silver 
coin  of  the  realm  to  the  extent  of  forty  shillings) 
within  the  United  Kingdom  of  Great  Britain  and 
Ireland; 

4  And  whereas  by  the  same  Act  it  is  declared,  that 
the  gold  coin  of  the  realm  should  bold  such  weight 
and  fineness  as  are  proscribed  by  an  indenture  therein 
referred  to,  and  made  with  his  Majesty's  master  and 
worker  of  the  mint  for  making  gold  monies  at  his  Majes- 
ty's mint  in  London,  and  with  such  allowance  called  the 
remedy  as  is  given  to  the  said  master  by  the  said  in- 
denture, which  weight  and  fineness  are  by  the  said 
Act  declared  to  be  the  standard  of  the  lawful  gold 
coin  of  the  realm,  so  far  as  relates  to  the  gold  coins 
of  the  denominations  in  use  at  the  time  of  the  passing 
of  the  said  Act,  and  specified  in  the  said  indenture: 

*  And  whereas  gold  coins  of  the  weight  and  fine* 
ness  and  of  the  denominations  mentioned  in  the  said 
Act  and  specified  in  the  said  indenture,  have  from  the 
date  of  the  said  Act  up  to  the  present  time  continued 
to  be  issued  from  her  Majesty's  mint  in  London,  and 
to  be  a  legal  tender  for  payments  as  well  in  the  United 
Kingdom  as  in  divers  of  her  Majesty's  possessions 
abroad: 

c  And  whereas  her  Majesty  by  proclamation  hath 
established  or^nay  hereafter  establish  in  divers  of  her 
Majesty's  said  possessions  branches  of  the  Royal  Mint, 
for  making  gold  coins  of  the  same  weight  and  fineness 
and  of  the  same  denominations  as  the  gold  coin  issued 
by  her  Majesty's  mint  in  London,  and  it  is  expedient 
that  power  should  be  given  to  her  Majesty  to  declare 
the  gold  coin  so  made  and  issued  by  such  colonial 
branch  mints  a  legal  tender  for  payments  in  any  part 
of  her  Majesty's  dominions  in  which  gold  coin  issued 
from  her  Majesty's  mint  in  London  may  from  time  to 
time  be  a  legal  tender:" 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  sriritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  It  shall  be  lawful  for  her  Majesty,  from  time  to 
time,  by  proclamation  issued  with  the  advice  of  her  privy 
council,  to  declare  that  for  such  period  and  subject  to 
such  conditions  as  may  be  specified  in  such  proclama- 
tion, gold  coins  made  at  any  such  colonial  branch  mint, 
of  designs  approved  by  her  Majesty,  and  being  of  the 


same  weight  and  fineness  as  are  required  by  law  with 
respect  to  gold  coins  of  the  same  denominations  mads 
at  her  Majesty's  mint  in  London,  are  to  be  a  legal 
tender  for  payments  within  any  part  of  her  Majesty's 
dominions  to  be  specified  in  such  proclamation  ia 
which  gold  coins  issued  from  her  Majesty's  mint  In 
London  shall  at  the  date  of  the  issue  of  such  procla- 
mation^ a  legal  tender,  and  upon  such  proclamation 
being  issued,  gold  coins  made  of  such  designs,  aaJ 
being  of  such  weight  and  fineness  as  aforesaid,  shall  be. 
a  legal  tender  for  payments  accordingly. 

2.  It  shall  be  lawful  for  her  Majesty,  by  proclama- 
tion issued  with  such  advice  as  afor3said,  from  time 
to  time  to  impose  on  the  coinage  of  gold  at  any  such 
branch  colonial  mint  as  aforesaid  a  charge  sufficient 
to  defray  the  expenses  of  coinage  over  and  above  the 
expenses  of  assay  and  refining;  and  it  shall  be  incum- 
bent on  the  deputy  master  of  any  such  mint  to  coin 
gold  at  the  charge  so  imposed. 

3.  Any  proclamation  issued  under  authority  of  this 
Act  may  be  revoked  by  her  Majesty,  with  the  advice 
of  her  privy  council. 

4.  This  Act  may  be  cited  for  all  purposes  as  "  The 
Colonial  Branch  Mint  Act,  1866." 


CAP.  LXVI. 

An  Act  to  provide  for  the  Relief  of  the  Poor  in  the 
New  Forest.  [6th  August,  1868.] 


CAP.  LXVII. 

An  Act  for  the  Union  of  the  Colony  of  Vancouver 
Island  with  the  Colony  of  British  Columbia. 

[6th  August  1866.] 

CAP.  LXVIII. 
An  Act  to  amend  the  Law  relaating  to  the  granting 
of  Pensions  and   Superannuation   Allowances  to 
«  Persons  holding  certain  Offices  connected  with  the 
Administration  of  Justice  in  England. 

[6th  August,  1866.1 

CAP.  LXIX. 

An  Act  for  the  Amendment  of  the  Law  with  respect 

to  the  Carriage  and  Deposit  of  dangerous  Goods. 

[6th  August,  1866.] 

Sec  K  Nitre-glycerine  to  be  deemed  dangerous. 
t.  Other  goods  maybe  declared  so  by  order  in 
council. 

3.  Such  goods  to  be  marked,  and  notice  to  be 

given  of  their  character. 

4.  Prevision  for  case  of  absence  of  knowledge  of 

nature  of  goods. 

5.  As  to  forfeiture  of  such  goods^ 

6.  Warehouse  owners,  &c.  not  bound  to  receitt 

such  goods. 

7.  Interpretation  of  w  owner  n  and  **  carrier:9 

8.  Application  of  25  $  26  Vict.  c.  66  to  nitro- 

glycerine. 

9.  Application  of  the  same  Act  to  other  sub- 

stances. 
10.  Short  title. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  cousent  of  the  lords  spi- 
ritual and  temporal,  and  commons,  in  this  present 


APPENDIX— STATUTES  29  &  30  VICTORIA. 


47 


Parliament  assembled,  and  by   the  authority  of  the 
tame,  as  follows: 

1.  The  goods  or  article  commonly  known  as  nitro- 
glycerine or  glonoine  oil  shall  be  deemed  to  be  spe- 
cially dangerous  within  the  meaning  of  this  Act. 

2.  Her  Majesty  may  from  time  to  time,  by  order 
in  council,  declare  that  any  goods  named  in  any  snch 
order  (other  than  nitro  glycerine  or  glonoine  oil)  are 
1o  be  deemed  specially  dangerous  within  the  meaning 
of  thi3  Act;  and  may  from  time  to  time  amend  or 
repeal  any  snch  order;  and  any  goods  which  are  by 
any  each  order  declared  to  be  specially  dangerous 
shall,  40  long  as  snch  order  is  in  force,  be  deemed  to 
be  specially  dangerous  within  the  meaning  of  this  Act. 

3.  No  person  shall  deliver  any  goods  which  are 
specially  dangerous  to  any  warehouse  owner  or  carrier, 
or  send  or  carry  or  cause  to  be  sent  or  carried  any 
snch  goods  upon  any  railway  or  in  any  ship  to  or 
from  any  part  of  the  United  Kingdom,  or  in  any  other 
public  conveyance,  or  deposit  any  such  goods  in  or  on 
any  warehouse  or  quay,  unless  the  true  name  or  de- 
scription of  such  goods,  with  the  addition  of  the  words 
"specially  dangerous,"  is  distinctly  written,  printed,  or 
marked  on  the  outside  of  the  package,  nor  in  the  case 
of  delivery  to  or  deposit  with  any  warehouse  owner 
or  carrier,  without  also  giving  notice  in  writing  to 
him  of  the  name  or  description  of  such  goods,  and  of 
their  being  specially  dangerous.  And  any  person 
who  commits  a  breach  of  this  enactment  shall  be  liable 
to  a  penalty  not  exceeding  five  hundred  pounds,  or  at 
the  discretion  of  the  Court  to  imprisonment,  with  or 
withoot  hard  labour,  for  any  term  not  exceeding  two 
years. 

4.  Provided  always,  as  follows: 

(l.)  Any  person  convicted  of  a  breach  of  the  last 
foregoing  enactment  shall  not  be  liable  to 
imprisonment,  or  to  a  penalty  of  more  than 
two  hundred  pounds,  if  he  shows  to  the 
satisfaction  of  the  court  and  jury  before 
whom  he  is  convicted  that  he  did  not  know 
the  nature  of  the  goods  to  which  the  indict- 
ment relates: 

<2.)  Any  person  accused  of  having  committed  a 
breach  of  the  said  enactment  shall  not  be 
liable  to  be  convicted  thereof  if  he  shows  to 
the  satisfaction  of  the  court  and  jury  before 
whom  he  la  tried  that  he  did  not  know  the 
nature  of  the  goods  to  which  the  indict- 
ment relates,  and  that  he  could  not,  with 
reasonable  diligence,  have  obtained  such 
knowledge. 

5.  Whare  goods  are  delivered,  sent,  carried,  or 
deposited  in  contravention  of  the  said  enactment  the 
same  shall  be  forfeited,  and  shall  be  disposed  of  in 
fiuch  manners  as  the  commissioners  of  her  Majesty's 
treasury  or  (in  case  of  importation)  the  commissioners 
of  customs  direct,  whether  any  person  is  liable  to.be 
convicted  of  a  breach  of  the  said  enactment  or  not. 

6.  No  warehouse  owner  or  carrier  shall  be  bound  to 
receive  or  carry  any  goods  which  are  specially  dan- 
gerous. 

7.  In  construing  this  Act  the  term  "  warehouse 
owner9'  shall  include  all  persons  or  bodies  of  persons 
owning  or  managing  any  warehouse,  store,  quay,  or 
other  premises  in  which  goods  are  deposited;  and 


the  word  "carrier  "  shall  include  all  persons  or  bodies 
of  persons  carrying  goods  or  passengers  for  hire  by 
land  or  water. 

8.  The  Act  of  the  session  of  the  twenty- fifth  and 
twenty-sixth  years  of  her  Majesty's  reign,  chap- 
ter sixty-six, "  for  the  safe-keeping  of  petroleum,"  h 
hereby  extended  and  applied  to  nitro -glycerine,  and 
that  Act  shall  be  read  and  have  effect  as  if  through- 
out its  provisions  nitro-glycerine  bad  been  mentioned 
in  addition  to  petroleum ;  save  that  so  much  of  the 
said  Act  aa  specifies  the  maximum  quantity  of  petro- 
leum to  be  kept  as  therein  mentioned  without  a  licence 
shall  not  apply  in  the  case  of  nitro-glycerine,  and  any 
quantity  whatever  of  nitro-glycerine  shall  be  deemed' 
to  be  subject  to  the  provisions  of  the  said  Act 

9.  The  said  Act  of  the  session  of  the  twenty-fifth 
and  twenty-sixth  years  of  her  Majesty's  reign  is  also 
hereby  extended  and  applied  to  any  substance  for  the 
time  being  declared  by  any  order  in  council  under  this 
Act  to  be  specially  dangerous,  and  that  Act  shall  be 
read  and  have  effect  aa  if  throughout  its  provisions 
the  substance  to  which  snch  order  in  council  relates 
had  been  mentioned  in  addition  to  petroleum;  save 
that  the  quantity  of  such  substance  which  it  shall  not 
be  lawful  to  keep  as  in  the  said  Act  mentioned  with- 
out a  licence  shall,  instead  of  the  quantity  specified  in 
relation  to  petroleum  in  the  said  Act,  be  such  quantity 
as  is  specified  in  that  behalf  in  relation  to  any  such 
substance  in  any  such  order  in  council. 

10.  This  Act  may  be  cited  as  The  Carriage  and 
Deposit  of  Dangerous  Goods  Act,  1866. 

CAP.  LXX. 
An  Act  to  extend  the  Provisions  of  the  Acts  for  the 
Inclosure,  Exchange,  and  Improvement  of  Land  to 
certain  Portions  of  the  Forest  of  Dean  called 
Walmore  Common  and  The  Bearce  Common,  and 
for  authorizing  Allotments  in  lieu  of  the  Forests! 
Rights  of  her  Majesty  in  and  over  such  Commons. 

[6th  August,  1866.] 

CAP.  LXXI. 
An  Act  to  facilitate  the  letting  on  Lease,  feuing,  or 
selling  Glebe  Land  in  Scotland. 

[6th  August,  1866.] 

CAP.  LXXIL 

An  Act  to  authorize  Advances  of  Money  out  of  the 
Consolidated  Fund  for  carrying  on  Public  Works 
and  Fisheries  and  for  the  Employment  of  the  Poor; 
and  for  the  Purposes  of  the  Harbours  and  Passing 
Tolls  Act,  1861,  The  Cattle  Diseases  Prevention 
Act,  1866,  and  the  Labouring  Classes  Dwellings 
Act,  1866.  [6th  August,  1866.} 

CAP.  LXXIII. 
An  Act  to  authorize  for  a  further  Period  the  applica- 
tion of  Money  for  the  Purposes  of  Loans  for  carry- 
ing on  Public  Works  in  Ireland. 

[6th  Augwt,  1866.] 

1  fr  2  Will.  4,  c  33;  6  £  7  Will.  4,  c.  108;  7 
Will.  4,  $■  1  Vict.  c.  21 ;  1  *  2  Vict.  c.  88;  2  £ 
3  Vict.  c.  50;  5  *  6  Vict,  c.9;  6*7  Vict.  c. 
44;  9  d  10  Vict,  c  1 ;  9  *  10  Vict.  c.  85;  14 * 
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15  Vict.  c.  51}  19  Vict,  c  18;  24  $  25  Vict,  c 
85;  29  i  30  Vict,  c.  72. 

Sec  1-  Appointment  of  commissioners. 

2.  Treasury  may  out  of  the  £360,000  per  an- 

num granted  by  29  4*  30  Vict,  apply  a 
sum  not  exceeding  £  1 5,000  per  quarter  for 
public  works  in  Ireland. 

3.  A  separate  account  to  be  continued  in  the 

books  of  the  commissioners. 

4.  When  treasury  shall  have  sanctioned  loans, 

commissioners  of  public  works  to  ceftify 
amount  of  issue  to  commissioners  for  reduc- 
tion of  national  debt.  Upon  certificate  be- 
ing produced,  payment  to  be  made.  Ap- 
proval of  treasury  of  such  issue  to  appear  on 
certificate. 

5.  Order  to  be  entered  by  the  proper  officer, 

countersigned  by  the  actuary,  and  addressed 
to  the  cashiers  of  the  Bank  of  England, 
who  shall  pay  the  same. 

6.  Commissioners  for  reduction  of  national  debt 

to  furnish  an  annual  account  for  audit. 

7.  Appropriation  and  entry  of  repayments. 

8.  All  sums  paid  into  the  Bank  of  Ireland  to  be 

carried  and  made  part  of  the  consolidated 
fund. 

9.  Commissioners  for  executing  recited  Acts  and 

this  Act  to  lay  annual  accounts  beforePar- 
UamenL 
1 0.  Powers  of  recited  Acts  as  to  advances  to  have 
the  same  force  as  if  re-enacted  in  this  Act 

4  Whereas  an  Act  was  pawed  in  the  second  year  of 
the  reign  of  his  late  Majesty  King  William  the 
Fourth,  chapter  thirty-three: 

« And  whereas  another  Act  was  passed  in  the  seventh 
year  of  the  same  reign,  chapter  one  hundred  and 
eight: 

'  And  whereas  another  Act  was  passed  in  the  first 
year  of  the  reign  of  her  present  Majesty,  chapter 
twenty  one: 

4  And  whereas  another  Act  was  passed  in  the  second 
year  of  the  reign  of  her  present  Majesty,  chapter 
eighty-eight:  *t 

4  And  whereas  anothe>Act  was  passed  in  the  third 
year  of  the  reign  of  her  present  Majesty,  chapter  fifty: 

4  And  whereas  another  Act  was  passed  iu  the  se- 
cond session  of  the  fifth  year  of  the  reign  of  her  pre- 
sent Majesty  chapter  nine: 

4  And  whereas  another  Act  was  passed  in  the  se- 
venth year  of  the  reign  of  her  present  Majesty,  chap- 
ter forty-four: 

4  And  whereas  another  Act  was  passed  in  the  ninth 
year  of  the  reign  of  her  present  Majesty,  chapter  one. 

4  And  whereas  another  Act  was  passed  in  the  ninth 
and  tenth  years  of  the  reign  of  her  present  Majesty, 
chapter  eighty-five: 

4  And  whereas  another  Act  was  passed  in  the  four- 
teenth and  fifteenth-years  of  the  reign  of  her  present 
Majesty,  chapter  fifty-one : 

4  And  whereas  another  Act  was  passed  in  the.  nine- 
teenth year  of  the  reign  of  her  present  Majesty,  chap- 
ter eighteen: 

4  And  whereas  another  Act  was  passed  in  the 


twenty-fourth  and  twenty-fifth  years  of  the  reign  of 
her  present  Majesty,  chapter  eighty-five: 

4  And  whereas  by  an  Act  passed  in  the  present 
session  of  Parliament,  intitnled  An  Act  to  authorize 
Advances  of  Money  out  of  the  Consolidated  Fund  fir 
carrying  on  Public  Works  and  Fisheries,  and  for 
the  Employment  of  the  Poor;  and  for  the  Purposes 
of  the  Harbour  Passing  Tolls  Act,  1861,  The  Cattle 
Diseases  Prevention  Act,  1866,  and  The  Labouring 
Classes  Dwellings  Act,  1866,  the  commissioners  of 
her  Majesty's  treasury  of  the  United  Kingdom  of 
Cheat  Britain  and  Ireland  for  the  time  being  are 
empowered,  by  warrant  under  the  bands  of  any  two 
or  more  of  them,  to  cause  to  be  issued  out  of  the  con- 
solidated fund  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  or  out  of  the  growing  produce 
thereof,  to  the  account  of  the  commissioners  for  the 
time  being  for  the  reduction  of  the  national  debt,  until 
Parliament  shall  otherwise  determine,  a  sum  or  sums 
of  money  not  exceeding  three  hundred  end  sixty 
thousand  pounds  per  annum,  by  quarterly  instalments 
or  issues  not  exceeding  ninety  thousand  pounds  per 
quarter,  the  first  instalment  thereof  to  become  doe  and 
paybable  in  the  quarter  ending  the  thirtieth  day  of 
June  one  thousand  eight  hundred  and  sixty-seven: 

*  And  whereas  sundry  advances  or  loans  have  1  een 
made  by  the  commissioners  of  public  works  in  Inland 
under  the  said  first-recited  Act  and  the  several  Acts 
since  pased  for  amending  and  extending  the  same,  for 
the  purposes  in  the  said  Acts  specified,  and  great 
benefits  have  been  derived  therefrom,  and  further  ad- 
vances or  loans  are  required  for  the  like  objects:1 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  The  commissioners  of  public  works  for  the  time 
being  shall  be  commissioners  for  the  execution  of  this 
Act. 

2.  The  said  commissioners  of  her  Majesty's  trea- 
sury, by  warrant  under  the  hands  of  any  two  or  more 
of  them,  may  direct  from  time  to  time,  out  of  thesnm 
not  exceeding  three  hnndred  and  sixty  thousand 
pounds  per  annum  which  by  the  said  Act  of  this  pre- 
sent session  of  Parliament  they  are  authorised  to  cause 
to  be  issued  out  of  the  consolidated  fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  out  of  the 
growing  produce  thereof,  to  the  account  of  the  com- 
missioners for  the  reduction  of  the  national  debt, 
by  quarterly  instalments  or  issues  not  exceeding  ninety 
thousand  pounds  per  quarter  as  aforesaid,  there  shall 
issue  and  be  paid  unto  the  said  commissioners  for  the 
reduction  of  the  national  debt,  a  sum  not  exceeding 
fifteen  thousand  pounds  per  quarter,  to  be  at  the  dis- 
posal of  the  said  commissioners  of  public  works  as 
herein-after  mentioned,  the  first  instalment  thereof 
to  become  due  and  payable  in  the  quarter  ending  the 
thirtieth  day  of  June  one  thousand  eight  hundred  and 
sixty  seven. 

3.  For  the  purpose  of  receiving  the  said  quarterly 
instalments,  the  said  commissioners  for  the  redaction 
of  the  national  debt  shall  continue  or  cause  to  be  conti- 
nued and  kept  in  their  office  a  book  or  books,  in  which 
all  monies  transferred  to  their  account  by  virtue  of  this 
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Act  and  the  said  recited  Act  of  the  seventh  year  of 
the  reign  of  her  present  Majesty  shall  be  kept  apart 
from  all  other  monies;  and  such  monies  shall  be  by 
tbe  same  commissioners  held  subject  to  the  disposal 
of  the  said  commissioners  of  pnblic  works  for  the 
several  purposes  of  the  said  first-recited  Act  and  the 
other  Acts  amending  the  same  and  of  this  Act. 

4.  When  the  said  commissioners  of  her  Majesty's 
treasury  shall  have  sanctioned  any  loan  nnder  this 
Act  or  any  of  the  above-recited  Acts,  and  the  said 
commissioners  of  pnblic  works  shall  have  ascertained 
that  any  sum  of  money  is  required  to  be  issued  on 
account  of  snch  loan,  they  shall  forthwith  certify  the 
amount  of  snch  issue  to  the  commissioners  for  the 
reduction  of  the  national  debt  for  the  time  being;  and 
in  every  such  certificate  the  loan  in  payment  of  which 
snch  issue  is  required,  and  the  party  or  parties  to 
whom  such  issue  is  intended  to  be  made,  shall  be 
stated;  and  upon  every  such  certificate  being  pro- 
duced to  the  officer  of  the  said  commissioners  for  the 
reduction  of  the  national  debt  the  comptroller  general 
or  assistant  comptroller,  or  chief  clerk  acting  under 
the  last  named  commissioners,  shall  upon  the  back  of 
such  certificate  endorse  and  sign  an  order  for  the  pay- 
ment of  the  sum  mentioned  in  such  certificate  to  the 
governor  and  company  of  the  Bank  of  England,  to  be 
bj  them  placed  to  the  account  of  the  governor  and 
company  of  the  Bank  of  Ireland,  for  the  account  and 
credit  of  her  Majesty's  paymaster  general  at  the  said 
bank,  to  be  by  him  paid  over  on  the  warrants  of  the 
said  commissioners  of  public  works:  provided  always, 
that  approval  of  snch  issue  by  the  commissioners  of 
her  Majesty's  treasury  shall  appear  on  such  certificate 
nnder  the  hand  of  one  of  their  secretaries,  and  that 
the  amount  of  such  issue  shall  not  exceed  the  sum  for 
the  time  being  standing  in  the  books  of  the  said  com- 
missioners for  the  reduction  of  the  national  debt,  sub- 
ject to  the  disposal  of  the  said  commissioners  of  public 
works.  F 

5.  Every  snch  order  of  the  officer  of  the  said  com- 
missioners for  the  reduction  of  the  national  debt,  be- 
foe  the  issuing  thereof,  shall  be  entered  by  the  clerk 
or  other  proper  officer,  and  shall  be  countersigned  by 
the  actuary  or  other  cheek  officer  acting  under  the 
said  commissioners  for  the  reduction  of  the  national 
debt,  and  shall  be  addressed  to  tbe  cashiers  of  the 
governor  and  company  of  the  Bank  of  England;  and 
snch  cashiers,  or  one  of  them,  shall,  upon  the  produc- 
tion of  every  such  order,  pay  the  sum  mentioned 
therein  to  the  governor  and  company  of  the  Bank  of 
England;  and  the  signature  of  one  of  tbe  cashiers  of 
the  said  governor  and  company  of  the  Bank  of  JETn^r- 
W  shall  be  a  sufficient  discharge  to  the  said  com- 
missioners for  the  reduction  of  the  national  debt 
s  6.  Tbe  commissioners  for  the  reduction  of  the  na- 
tional debt  shall  cause  to  be  made  up,  for  examination 
and  audit,  an  annual  account  to  the  thirty-first  day 
of  March  in  each  year  of  the  receipts,  payments,  and 
balances  on  the  said  account  so  directed  to  be  kept  by 
them  in  respect  of  the  said  public  works  loan  fund  for 
Ireland  as  aforesaid,  and  shall  deliver  the  same  to 
the  auditor  general  of  pnblic  accounts. 

7.  As  soon  as  any  snna  of  money  shall  have  been 
1  >dged  to  the  credit  of  the  account  of  th  •  comrnissiore  s 
of  public  works  at  the  Bank  of  Ireland  on  account  of 


the  repayment  of  loans  for  public  works,  the  said  com- 
missioners of  pnblic  works  shall  cause  the  sum  or 
sums  so  lodged  to  be  entered  in  their  books  to  the 
credit  of  the  loan  on  account  of  which  such  repayment 
shall  have  been  made,  and  shall  cause  receipt  to  be 
delivered  to  the  party  or  person  on  whose  account 
such  repayment  shall  have  been  so  made,  and  such 
receipt  shall  be  a  sufficient  discharge  to  the  party  or 
person  paying  the  same. 

8.  Every  sum  of  money  which  shall  be  paid  into 
the  Bank  of  Ireland  to  the  account  of  the  said  com- 
missioners of  pnblic  works,  on  account  of  the  repay- 
ment of  loans  for  public  works  under  this  or  any  of 
the  aforesaid  Acts,  shall  from  time  to  time,  at  such 
period,  and  in  such  manner  as  the  commissioners  of 
her  Majesty's  treasury  shall  direct,  be  transferred  by 
the  said  commissioners  of  public  works  to  the  account 
kept  with  her  Majesty's  exchequer,  and  when  so  trans- 
ferred shall  be  carried  to  and  made  part  of  the  conso- 
lidated fnnd  of  the  United  Kingdom  of  Great  Britain 
and  Ireland. 

9.  The  said  commissioners  for  the  execution  of  the 
said  recited  Acts  and  this  Act  shall  cause  to  be  made 
up  au  annual  account  to  the  thirty- first  day  of  March 
in  each  year  of  the  amounts  placed  at  their  disposal 
under  the  said  recited  Acts  and  this  Act,  the  amounts 
advanced,  and  the  amonnts  remaining  unissued,  also 
an  account  of  the  amount  of  the  loans  advanced  by 
the  said  commissioners  under  the  said  recited  Acts  and 
this  Act,  the  monies  received  on  account  thereof,  and 
paid  into  the  exchequer,  and  the  balance  of  principal 
and  interest  outstanding,  distinguishing  each  class  of 
loans,  and  also  showing  the  amounts  advanced  and  re- 
paid in  respect  of  each  such  class  during  the  year  ending 
the  thirty-first  day  of  March  immediately  precediog 
the  date  of  such  account;  and  the  said  commissioners 
shall  on  or  before  the  first  day  of  June  in  eaoh  year 
cause  such  accounts  and  statements  to  be  transmitted 
to  the  public  works  loan  commissioners  at  their  office 
in  London;  and  such  accounts  and  statements  shall 
by  the  said  last- mentioned  commissioners  be  laid  be- 
fore both  Honses  of  Parliament  on  or  before  the  thir- 
tieth day  of  the  same  month  of  June,  if  Parliament 
be  sitting,  or  if  Parliament  be  not  sitting  then  within 
fourteen  days  after  the  next  meeting  of  Parliament. 

10.  All  the  enactments  contained  in  the  said  recited 
Act  relating  to  public  works  in  Ireland,  or  any  of 
them,  shall,  except  as  is  herein  otherwise  provided, 
extend^to  this  Act,  and  to  all  things  done  or  directed 
to  be  done  by  the  said  commissioners  of  her  Majesty's 
treasury,  or  the  said  commissioners  of  public  works, 
or  their  secretary  for  the  time  being,  or  any  other 
persons  or  bodies  corporate  under  the  authority  of  the 
said  recited  Acts  or  this  Act,  or  any  of  them,  in  such 
or  the  like  manner  as  if  they  had  been  particularly 
*nd  severally  re-enacted  in  the  body  of  this  Act,  or  as 
near  thereto  as  the  difference  of  the  circumstances 
will  admit,  except  so  far  only  as  the  same  are  amended 
or  altered  by  any  of  the  said  Acts  or  by  this  Act. 


CAP.  LXXIV. 

An  Act  to  repeal  Part  of  an  Act  intituled  An  Act 
for  the  Goverment  of  New  South  Wales  and  Van 
Diemen**  Land.  [6th  August,  1866-3 
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CAP.  LXXV. 
An  Act  to  amend  and  explain  the  Act  of  the  Twenty- 
fifth  and  Twenty-sixth  Yean  of  Victoria,  Chapter 
Fifty-eight,    relating  to  Parochial    Buildings    in 
Scotland.  [6tb  August,  1866. J 

CAP.  LXXVI. 
An  Act  to  provide  for  the  Collection  of  Fees  in  Public 
Departments  and  Offices  by  means  of  Stamps. 

[6th  August,  1866.1 
Sec  1.  Short  title. 

3.  From  and  ajter  the  time  appointed  by  the 
treasury  fees  payable  in  any  public  office  to 
be  collected  by  means  of  stamps* 

3.  Stamps  to  be  impressed  or  adhesive. 

4.  Stamps  to  be  affixed  to  or  impressed  on  docu- 


5.  Emulations  to  be  made  by  treasury. 

6.  Nothing  to  interfere  with  powers  regarding 

alteration  of  amount  of  fees. 

7.  Separate  account  to  be  kept  of  money  received 

for  stamps. 

8.  Accounts  to  be  laid  before  Parliament 
Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advioe  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  .by  the  authority  of  the 
same,  as  follows: 

1.  This  Act  may  be. cited  as  "The  Public  Offices 
Fees  Act,  1866." 

2.  It  shall  be  lawful  for  the  commissioners  of  her 
Majesty's  treasury,  by  uotice  published  in  the  London 
Gazette,  to  deolare  and  direct  that  from  and  after  tbe 
time  specified  iu  such  notice  all  or  any  of  the  fees  for 
the  time  being  payable  in  money  in  any  public  depart- 
ment or  office  connected  with  the  public  service,  or  to 
the  officers  thereof,  shall  be  collected  by  means  of 
stamps ;  and  every  such  notice  shall  be  in  accordance 
with  the  form  given  in  the  Schedule  to  this  Act,  with 
such  variations  as  circumstances  may  require;  and 
from  aud  after  the  time  specified  in  any  such  notice 
tbe  fees  therein  mentioned  shall  be  received  by  stamps 
denoting  the  amount  of  fees  payable,  and  not  in  mo- 
ney :  provided  always*  that  no  such  notice  shall  be 
published  with  respect  to  any  fees  payable  in  the  offices 
of  her  Majesty's  duchy  or  county  palatine  of  Lancas- 
1erf  or  to  any  officer  of  the  said  duchy  or  county  pa- 
latin*,  without  the  consent  of  the  chancellor  of  the 
said  duchy  or  county  palatine:  provided  also,  that  this 
Act  shall  not  extend  to  any  fees  payable  in  either 
House  of  Parliament. 

3.  All  or  any  stamps  to  be  used  under  this  Act 
sball  be  impressed  or  adhesive  as  the  commissioners 
of  her  Majesty's  treasury  from  time  to  time  direct. 

4<  When  any  fee  comprised  in  any  such  notice  is 
payable  in  respect  of  a  document,  the  stamp  denoting 
tbe  amount  of  fee  shall  be  affixed  to  or  impressed  on 
such  document  v  and  when  anv  such  fee  is  payable 
otherwise  than  in  respect  of  a  document  the  stamp 
denoting  the  amount  of  fee  stall  be  affixed  to  or  im- 
pressed on  such  document,  as  the  commissioners  of 
be*  Majesty's  treasury  may  require  to  be  used. 

5.  Tbe  commissioners  of  her  Majesty's  treasury 
may  from  time  to  time  make  such  regulations  as  seem 
Jh  regarding — 


Tbe  use  of  stamps  under  this  Act: 

The  application  of  such  sUmps  to  documents  in 

use  or  required  to  be  nsed  as  aforesaid: 
The  cancellation  of  adhesive  stamps. 

6.  Nothing  in  this  Act  shall  interfere  with  the  ex- 
ercise by  any  authority  of  any  power  of  altering  or 
otherwise  regulating  the  amount  of  any  fees  for  the 
time  being  payable  in  any  department  or  office,  or  to 
the  officers  thereof,  or  of  any  salaries  or  other  charges 
for  the  tlrrie  being  payable  thereout  or  charged  thereon. 

7.  The  commissioners  of  inland  revenue  shall  keep 
separate  account  of  the  money  received  for  stamp* 
under  this  Act  in  respect  of  every  department  or  office, 
and  the  money  so  received,  subject  to  the  deduction 
thereout  of  any  expenses  incurred  by  the  commission- 
ers of  inland  revenue  in  the  execution  of  this  Act,  and 
to  the  payment  or  discharge  thereout  in  such  manner 
as  the  commissioners  of  her  Majesty's  treasury  from 
time  to  time  direct  of  salaries  of  other  charges  for  the 
time  being  by  law  charged  or  made  payable  oat  of  an/ 
fees  so  received  by  stamps,  shall,  under  the  direction 
of  the  commissioners  of  her  Majesty's  treasury,  be 
carried  to  and  shall  form  part  of  the  consolidated 
fund. 

8.  Each  Account  so  kept  by  the  commissioners  of 
inland  revenue  for  every  year  ending  the  thirty- first 
day  of  March,  together  with  an  account  for  every 
such  year,  prepared  under  tbe  direction  of  the  com- 
missioners of  her  Majesty's  treasury,  showing  the  sa- 
laries And  other  charges  for  the  time  being  charged  on 
of  payable  out  of  the  fees  received  by  the  stamps  to 
which  such  account  relates,  shall  be  laid  before  both 
Houses  of  Parliament  within  one  morith  after  tbe 
termination  of  such  year  of  account,  if  Parliament  be 
then  sitting,  or  if  not  then  within  one  month  next 
after  the  next  meeting  of  Parliament  '    | 

THE  SCHEDULE. 

GOMPANIES  REGISTRATION  OFFICE  | 

{of  as  the  case  mdy  be). 

NOTICE  under  the  "  Public  Offices  Fees  Act,         | 
1866." 

The  lords  commissioners  of  her  ifajesty's  treasary, 
In  pursuance  of  the  provisions  of  the  said  Act,  hereby 
declare  and  direct,  that  from  aud  after  the 
day  6f  the  fees  for  the  time  beiug  pay- 

able in  the  companies  registration  office  (or  as  the 
case  may  be)  or  to  the  officers  thereof,  shall  be  col- 
lected by  means  of  stanips. 


CAP.  LXXVII. 
An  Act  to  amend  the  Act  of  the  Seventh  and  Sight 
Years  of  Victoria,  Chapter Foity^fbtrr  relattog  to 
the  Erection  of  new*  Parishes  quoad  sacra  in  Scot- 
land. [6th  August  I86UJ 

CAP.  LXXVIII. 
An  Act  for  removing  Doubts  respecting  toe  Assess- 
ment of  County  Rates.  [6th  August  1866] 

CAP.  LXXIX. 

An '  Act  to  confirm  a*  Provisional  Order  under  "The 
Local  Gbvernment  Act,  1658,"  rehtting  (otheDU- 
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triet  of  Ventnor,  and  for  the  Repeal  of  the  South 
Wales  Highway  Act  in  Briton  Ferry  District. 

[6tb.  August  1866.] 

CAP.  LXXX. 

An  Act  to  confirm  a  Provisional  Order  nnder  "  The 
Land  Drainage  Act,  1861."    [6th  August  1866.] 

CAP.  LXXXI. 
An  Act  to  amend  the  Law  respecting  Leases  by 
Ecclesiastical  Corporations,  as  far  as  relates  to  the 
IiU  of  Man.  f  6th  August  1 866.] 

CAP.  LXXXII. 
An  Act  to  amend  the  Arts  relating  to  the  Standard 
Weights  and  Measures  and  to  the  Standard  Trial 
Pisces  of  the  Coin  of  the  .Realm. 

[Sth  August  1866] 

Sec.  1.  Transfer  to  board  of  trade  of  custody  of  im- 
perial standards  of  weights  and  measures, 
j-c. 

2.  Periodical  comparison  of  imperial  standards 

and  of  the  three  Parliamentary  copies. 

3.  Working  secondary  standards  to  be  called 

board  of  trade  standards, 

4.  Periodical  comparison  of  board  of  trade 

standards  with  imperial  standards. 

5.  Definition  of  amount  of  error  to  be  tolerated. 

6.  Authorization  of  further  secondary  standards 

by  order  in  council. 
7*  Discontinuance  of  a  board  of  trade  standard. 

8.  Publication  of  orders  in  council. 

9.  Abolition  of  stamp  duties  and  fees. 
Standard  weights  and  measures  department 

of  board  of  trade. 
Comparison  of  standards,   $c^  in  aid  of 
scientific  researches. 

12.  Annual  report  of  warden  of  standards. 

13.  Transfer  to  treasury  of  custody  of  standard 
trial  pieces  for  coinage*  ire. 

Enactments  repealed. 

Custody  of  exchequer  records,  #•<?.,  to  remain. 

Short  title. 


10. 


11. 


14. 
15. 
16. 


Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons  in  this,  present  Par- 
liament assembled,  and  by  the  authority  of  the  same, 
*i  follows: 

1.  The  custody  of  the  imperial  standards  of  length 
and  of  weight,  and  of  all  secondary  standards  of 
•weights  and  measures,  and  of  all  balances,  apparatus, 
books,  documents,  and  things  osed  in  connexion  there- 
with .or  relating  thereto,  deposited  in  the  office  of  the 
Exchequer  at  Westminster,  or  in  the  custody  of  the 
comptroller  general  of  the  exchequer,  shall  be  and  the 
same  is  hereby  transferred  to  the  board  of  trade,  who 
•hall  have  the  charge  thereof,  and  shall  have  and  per- 
form all  snch  powers  and  duties  relative  thereto,  or 
otherwise  relative  to  standards  of  weights  and  mea- 
sures, as  are  at  the  passing  of  this  Aet  by  law  vested 
in  or  imposed  on  the  commissioners  of  her  Majesty's 
treasury,  or  in  or  on  the  comptroller  general  of  the 
exchequer;  and  all  things  done  by  the  .board  of  trade 
'  or  any  of  their  officers,  or  at  their  office,  in  relation  to 


standards  of  weights  and  measures,  in  pursuance  of 
this  Act,  shall  be  as  valid  and  shall  have  the  like 
effect  and  consequences  as  if  the  same  had  been  done 
by  the  commissioners  of  her  Majesty's  treasury,  or  by 
the  comptroller  general  or  other  officer  of  the  exehe- 
er,  or  at  the  office  of  the  exchequer. 

2.  The  board  of  trade  shall  once  in  every  ten 
years  after  the  passing  of  this  Act  cause  the  three 
Parliamentary  copies  of  the  imperial  standards  of 
length  and  of  weight  deposited  at  the  royal  miat,-*tffch 
the  fioyal  Society  of  London,  and  in  the  Royal  Ob- 
servatory of  Greenwich,  respectively,  to  be  compared 
with  the  imperial  standards  of  length  and  of  weight 
and  with  each  other. 

3.  The  secondary  standards- of  length  and  of  weight 
and  of  capacity,  which  before  the  passing  of  this  Act 
have  been  in  use  in  the  office  of  the  exchequer  at 
Westminster,  and  have  been  known  as  the  exchequer 
standards,  and  all  legal  secondary  standards  for  the 
time  being  in  use  nnder  the  directions  of  the  board  of 
-trade  in  pursuance  of  this  Act,  shall  be  called  the  board 
of  trade  standards. 

4.  As  soon  as  conveniently  may  be  after  the  pass- 
ing of  this  Act,  and  afterwards  once  at  least  in  every 
five  yenes,  the  board  of  trade  shall  cause  the  board  of 
tradeatandards  for  the  time  being  in  use  to  be  com  pared 
with  the  imperial  standards  of  length  and  of  weight 
and  with  each  other,  and  to  be  adjusted  or  renewed, 
if  requisite. 

6.  It  shall  be  lawful  for  her  Majesty  in  council 
from  time  to  time  by  order  in  oouucil  to  define  the 
amount  of  error  to  be  tolerated  in  other  secondary 
standards  of  length  and  of  weight  and  of  capacity 
when  compared  with  the  board  of  trade  standards. 

6.  Where  at  any  time  any  secondary  standard  of 
length  or  of  weight  or  of  capacity  has  been  derived 
from  the  imperial  standards  of  length  and  of  weight 
respectively,  and  duly  verified  and  authenticated  by 
comparison,  therewith,  it  shall  be  lawful  for  her  Ma- 
jesty in  council,  by  order  in  council,  to  declare  the 
same  to  be  a  legal  secondary  standard  of  length  oro  f 
weight  or  of  capacity,  aa  the  case  may  be. 

7.  It  shall  be  lawful  for  her  Majesty  in  council 
from  time  to  time  by  order  in  council  to  declare  that 
any  legal  secondary  standard  of  length  or  of  weight 
or  of  capacity  specified  in  such  order  shall  cease  to  be 
such  a  standard. 

$.  All  orders  in  council  made  under  this  Act,  or 
made  after  the  passing  of  this  Act  nnder  any  former 
Act  relating  to  standard  weights  and  measures,  shall 
be  published  in  the  London  and  Edinburgh  nnd  Dub- 
lin Gaaette,  and  laid  before  both  Houses  of  Parlia- 
ment. 

9.  From  and  after  the  passing  of  thia  Act  an  in- 
denture of  verification  of  any  standard,  or  any  indorse- 
ment on  any  such  indenture,  shall  not  be  liable  to 
stamp  dnty,  nor  shall  any  fee  be  payable  on  the  veri- 
fication or  re-verification  of  any  staudard. 

10.  For  the  purposes  of  this  Act,  the  board  of 
trade  shall  constitute  a  departmeut  of  their  office,  to 
bo  called  the  standard  weights  and  measures  depart- 
ment of  the  board  of  trade,  and  shall  appoint  as  head 
of  that  department  an  officer  to  be  styled  the  warden 
of  the  standards,  and  shall  appoint  and  employ  so 
many  clerks  and  subordinate  officers,   and  at  each 


52 


APPENDIX— STATUTES  29  &  30  VICTORIA. 


salaries,  as  the  commissioners  of  her  Majesty's  trea- 
sury from  time  to  time  approve. 

1 1.  In  addition  to  the  performance  of  the  duties 
imposed  on  the  board  of  trade  by  this  Act,  it  shall  be 
the  duty  of  the  warden  of  the  standards  to  conduct 
all  such  comparisons,  verifications,  and  other  opera- 
tions with  reference  to  standards  of  length,  weight,  or 
Capacity,  in  aid  of  scientific  researches,  or  otherwise, 
as  the  board  of  trade  from  time  to  time  authorise  or 
direct, 

12.  The  warden  of  the  standards  shall  every  year 
make  a  report  to  the  board  of  trade  on  the  proceedings 
and  business  of  the  standard  weights  and  measures 
department,  which  report  shall  be  laid  before  both 
Houses  of  Parliament. 

18.  The  custody  of  the  standard  trial  pieces  of 
gold  and  silver  used  for  determining  the  justness  of 
the  gold  and  silver  coins  of  the  realm  issued  from  the 
royal  mint,  and  of  all  books,  documents,  and  things 
used  in  connexion  therewith  or  relating  thereto,  de- 
posited in  the  office  of  the  exchequer  at  Westminster, 
or  in  the  custody  of  the  comptroller  general  of  the 
exchequer,  shall  be  and  the  same  is  hereby  trans- 
ferred to  the  commissioners  of  her  Majesty's  treasury, 
who  shall  have  the  charge  thereof,  and  shall  have  and 
perform  all  such  powers  and  duties  relative  thereto  as 
are  at  the  passing  of  this  Act  by  law  vested  in  or 
imposed  on  the  comptroller  general  of  the  exchequer, 
and  the  same  shall  be  deposited  and  kept  in  such  place 
or  places  and  in  such  manner  as  the  commissioners  of 
her  Majesty's  treasury  from  time  to  time  by  warrant 
direct. 

14.  The  enactments  described  in  the  schedule  to 
this  Act  are  hereby  repealed. 

15.  Notwithstanding  anything  in  this  Act,  all 
books  and  documents  at  the  passing  of  this  Act  in  the 
custody  of  the  comptroller  general  of  the  exchequer 
other  than  those  in  this  Act  expressly  reforred  to 
shall  remain  and  be  in  his  custody,  and  he  shall  have 
the  charge  thereof,  as  if  this  Act  had  not  been  passed. 

16.  This  Aet  may  be  cited  as  The  Standards  of 
Weights,  Measures,  and  Coinage  Act,  1866. 

SCHEDULE. 

Enactments  Repealed. 

49"  Theportiont  printed  in  Italics  show  the  extent  of  repeal 

5  Geo.  4,  c  74,  in  part. — An  Act  for  ascertaining 
aud  establishing  Uniformity  of  Weights  and  Measures. 
— In  part,  namely — so  much  of  the  section  twelve  as 
relites  to  fees. 

4  &  5  Will.  4,  c.  15,  in  part. — An  Act  to  regulate 
the  Office  of  the  Receipt  of  His  Majesty's  Exchequer 

.£t  Westminster. — In  part,  namely — section  seven. 

5  &  6  Will.  4,  c  63,  in  part. — An  Act  to  repeal 
.  aii  Act  of  the  Fourth  and  Fifth  Year  of  His  present 
_  ^Majesty,  relating  to  Weights  and  Measures,  and  to 

make  other  Provisions  instead  thereof. — In  part,— 
namely — so  much  of  section  five  as  relates  to  fees. 

18  &  19  Vict.,  c.  72,  in  part. — An  Act  for  legai- 
.  izing  and  preserving  the  restored  Standards  of  Weights 
aud  Measures. — In  part,  namely — section  six. 

22  &  23  Vict.  c.  66,  in  part  — An  Act  for  regu- 
lating Measures  used  in  Sales  of  Gas. — In  part, — 
namely — so  much  of  section  six  as  relates  to  fees. 


CAP.  LXXXIII. 
An  Act  to  provide  for  the  Acquisition  of  a  Site  for 
the  Enlargement  of  the  National  Gallery. 

[6th  August,  1866.] 

CAP.  LXXX1V. 
An  Aot  to  amend  the  Laws  for  the  Regulation  of  the 
Profession  of  Attorneys  and  Solicitors  in  Ireland, 
and  to  assimilate  them  to  those  in  England. 

[6th  August,  1866.] 

Sec.  1. 
2. 

a 


4. 
6. 
6. 

7. 

8. 
9. 

10. 

11. 
12. 

13. 
14. 
15. 

16. 

17. 
18. 
19. 

20. 
21. 

22. 


Interpretation  of  terms. 

Short  title. 

No  person  to  act  as  an  attorney  or  solicitor 
unless  admitted  and  enrolled. 

No  person  to  be  admitted  an  attorney  or  to- 
licitor  unless  he  shall  have  served  an  ap» 
prenticeship  of  five  years. 

No  attorney  to  take  or  retain  any  apprentice 
after  discontinuing  business,  nor  vhUst 
clerk  to  another  attorney. 

In  case  attorney  become  bankrupt  or  insolvent 
or  be  imprisoned,  indentures  to  be  dischar- 
ged or  assigned. 

Persons  having  taken  degrees  at  certain 
universities  may  be  admitted  after  three 
years  service. 

Persons  having  been  at  the  bar  may  be  ad- 
mitted after  three  years  service. 

Persons  attending  certain  lectures  and  passing 
certain  examinations  in  faculty  of  law 
during  two  collegiate  years  may  be  admitted 
after  four  years  service. 

Persons  having  been  bona  fide  clerks  to  attor- 
neys or  solicitors  for  ten  years  mag  he 
admitted  after  tJireeyears  service. 

Certain  apprentices  not  required  to  keep 
terms. 

Affidavit  to  be  made  and  filed  within  six 
months  of  execution  of  articles,  and  the 
articles  to  be  enrolled. 

If  not  filed  within  six  months  the  service  to 
reckon  from  day  of  filing,  unless,  $c. 

Affidavit  to  be  produced  on  applying  jor  ad- 


mission. 


Book  to  be  kept  for  entering  the  substance  of 
affidavits  with  the  names,  $c.  of  aUome* 
and  apprentice,  fc.%  which  may  be  searched. 

Apprentices  whose  masters  have  died  or  left 
off  practice  may  enter  into  fresh  indentutes 
for  the  residue  of  their  term. 

Power  to  courts  and  judges  to  order  assign 
ments  under  last  section. 

'Apprentices  before  admission  to  make  affidavit 
of  having  served.  ^     # 

Judges  may  require  examination  in  general 
knowledge,  either  before  indentures  or  be- 
fore admission,  with  power  to  dispense 
therewith  in  special  cases.         # 

Judges  may  require  an  examination  in  legal 
knowledge  during  articles. 

Persons  on  applying  for  admission  as  attor- 
neys to  be  examined  as  to  fitness  and 
capacity.     Oaths  to  be  administered. 

Examination  before  admission  to  extend  to 
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all  matters  of  business  usually  transacted 
or  performed  by  attorneys  or  solicitors. 

53..  Where  the  three,  four,  or  foe  years  expire  in 
any  vacation,  examination  may  take  place 
in  term  preceding  such  vacation. 

34.  Judges  may  appoint  examiners. 

25.  Judges  may  appoint  professors. 

J26.  The  proper  officers  filing  affidavits  of  the 
execution  of  articles  of  clerkship,  and  for 
having  the  care  of  the  rolls,  flames  of 
attorneys  to  be  enrolled  in  alphabetical 
order.  Names  of  solicitors  to  be  enrolled 
in  alphabetical  order. 

"27.  Officers  having  custody  of  roll  of  attorneys  and 
solicitors  to  transmit  to  registrars  copies  of 
enrolments  at  the  end  of  each  term. 

-28.  Appointment  of  incorporated  law  society  as 
registrar  of  attorneys  and  solicitors. 

29.  Indentures  of  apprenticeship  to  be  produced 

to  the  registrar  and  entered  within  three 
months  of  enrolment. 

30.  Comtnissioners  of  stamps  not  to  grant  any 

certificate  until  registrar  has  certified  that 
the  person  applying  is  entitled  thereto. 

31.  On  application  for  certificate  a  declaration 

to  be  signed  in  and  entered  in  a  book. 

32.  Registrars  certificates  to  be  made  the  stamped 

certificates  of  the  commissioners  of  inland 
revenue. 

33.  For  determining  amount  of  stamp  duty,  place 

of  business  to  be  deemed  place  of  residence. 

34.  The  declaration  on  applying  for  the  regis- 

trar's certificate  to  be  in  duplicate,  and  one 
copy  to  be  left  with  the  commissioners.  % 

35.  On  registrar's  refusal  application  to  be  made 

to  Court. 

36.  In  case  of  neglect  to  obtain  a  stamped  certifi- 

cate, application  to  be  made  to  the  court  or 
judge. 

37.  Persons  practising  without  certificate  inca- 

pable of  recovering  fees. 

38.  Persons  duly  admitted  in  one  court  capable 

of  practising  in  all  other  courts  on  signing 
rolls  of  other  courts.  Persons  duly  ad- 
mitted in  Chancery  capable  of  practising  in 
Bankruptcy  and  all  inferior  courts  of 
equity. 
39-  Defects  in  the  service,  $•<?.,  of  attorneys  not  to 
disqualify  persons  who  have  served  them. 

40.  Applications  for  striking  attorneys  off  the  roll 

for  defect  in  indentures,  SfC^  to  be  made 
within  twelve  months  of  admission. 

41.  Certificate  to  be  entered  with  the  registrar, 

the  commissioners  to  supply  particulars 
where  stamped  before  5th  January  in  every 
year.  Where  stamped  after  6th  January, 
certificate  to  be  produced  by  the  party  to  be 
entered  within  a  month. 

42.  Where  certificate  to  bear  date  and  when  to 

determine. 

43.  In  case  of  neglect  for  a  year  to  renew  certifi- 

cate, order  of  court  or  judge  necessary. 

44.  Rule  for  striking  attorneys  off  the  roll  to  be 

entered  with  the  registrar. 

45.  An  attorney  struck  off  the  roll  of  one  of  the 


courts  to  be  struck  off  the  rolls  of  other 
courts. 

46.  Penalty  for  wrongfully  acting  as  an  attorney 

or  solicitor. 

47.  Fees  to  be  payable  under  this  Act. 

48.  Not  to  prejudice  power  of  courts,  j-c,  to  dis- 

pense with  rules. 

49*  Ao  fees  to  be  payable  by  apprentices*  $c, 
other  than  those  authorized  by  Act. 

50.  Act  not  to  extend  to  examination,  $c.  of  so- 
licitors of  public  departments. 

dl.  To  extend  to  Ireland  only.  Scale  of  fees  to 
be  payable  under  this  Act. 

4  Whereas  it  is  expedient  to  amend,  alter,  and  con- 
solidate the  laws  relating  to  the  admission  and  enrol- 
ment of  attorneys  and  solicitors,  and  to  the  service  of 
indentured  apprentices  to  attorneys  and  solicitors  in 
Ireland,  and  to  establish  a  registrar  of  all  snch  attor- 
neys, solicitors,  and  apprentices: ' 

Be  it  therefore  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  In  the  construction  of  this  Act,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such 
construction,  the  word  "attorney"  shall  mean  attor- 
ney of  one  or  more  of  the  superior  courts  of  law  at 
Dublin;  the  word  "solicitor"  shall  mean  solicitor  of 
the  high  court  of  Chancery  in  Ireland;  the  word 
"registrar"  shall  mean  the  registrar  of  attorneys  and 
solicitors;  the  expression  "the  roll  of  attorneys  and 
solicitors  kept  by  the  registrar"  shall  mean  the  roll 
or  book,  rolls  or  books,  of  attorneys  and  solicitors, 
which  by  this  Act  the  registrar  is  required  to  keep ; 
and  the  expression  "the  incorporated  law  society'9 
shall  mean  the  society  of  the  attorneys  and  solicitors 
of  Ireland"  acting  under  their  present  or  any  future 
charter. 

2.  This  Act  may  be  cited  as  "The  Attorneys  and 
Solicitors  Act  (Ireland),  1866." 

3  From  and  after  the  passing  of  this  Act  no  per- 
son shall  act  as  an  attorney  or  solicitor,  or  as  such 
attorney  or  solicitor  sue  out  any  writ  or  process,  or 
commence,  carry  on,  solicit,  or  defend  any  action, 
suit,  or  other  proceeding,  in  the  name  of  any  other 
person  or  in  his  own  name,  in  her  Majesty's  high 
court  of  Chancery  in  Ireland,  or  in  the  courts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer  at 
Dublin,  or  in  the  Court  of  Bankruptcy  and  Insolvency 
in  Ireland,  or  in  her  Majesty's  court  of  Probate  in 
Ireland,  or  in  the  Landed  Estates  Court  in  Ireland, 
or  in  the  court  of  any  chairman  of  any  county  or 
riding  of  a  county,  or  in  any  court  of  civil  or  criminal 
jurisdiction,  or  in  any  other  court  of  law  or  equity  in 
that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  Ireland,  or  act  as  an  attorney  or 
solicitor  in  any  cause,  matter,  or  suit,  civil  or  crimi- 
nal, to  be  heard,  tried,  or  determined  before  any 
justice  of  assize,  of  oyer  and  terminer,  or  gaol  deli- 
very, or  at  any  general  or  quarter  sessions  of  the 
peace  for  any  county,  riding,  division,  liberty,  city, 
borough,  or  place,  or  before  any  justice  or  justices, 
unless  such  person  shall  have  been  previously  to  the* 
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.patting  of  this  Act  admitted  and  enroll*!  and  other- 
wise duly  qualified  to  act  as  an  attorney  or  solicitor 
under  or  by  virtue  of  the  laws  now  in  forae,  or  nnlest 
tnch  person  shall  after  the  passing  of  this  Act  be  ad- 
mitted and  enrolled  and  registered  and  otherwise  duly 
qualified  to  act  as  en  attorney  or  solicitor  pursuant  to 
directions  and  regulations  of  this  Act,  and  unless 
such  person  shall  continue  to  be  so  duly  qualified  and 
registered  and  on  the  roll  at  the  time  of  bis  acting  in 
.the  capacity  of  an  attorney  or  solicitor  as  aforesaid, 
except  as  herein -after  mentioned. 

4.  No  person  shall  from  and  after  the  passing  of 
this  Act  be  capable  of  being  admitted,  enrolled,  and 
registered  as  an  attorney  or  solicitor  save  as  herein- 
after provided,  unless  such  person  shall  have  been 
bound  by  indentures  of  apprenticeship  to  serve  as  an 
apprentice  for  and  during  the  term  of  five  years  to  a 
practising  attorney  or  solicitor  in  Ireland,  and  shall 
have  dnly  served  under  such  indentures  for  and  during 
the  said  term  of  five  years,  and  also  unless  such  person 
shall  after  the  expiration  of  the  said  term  of  five 
years,  have  been  examined  in  the  manner  herein-after 
directed  and  sworn  as  by  the  laws  now  in  force  re- 
quired previously  to  suoh  admission,  enrolment,  and 
registration. 

5.  No  attorney  or  solicitor  shall  sake,  have,  or  re- 
tain any  Apprentice  who  shall  be  bound  by  indentures 
as  aforesaid  after  such  attorney  or.  solicitor  shall  have 
discontinued  or  left  off  praetbing  as  or  earryiog  on 
the  business  of  an  .  attorney  or  solicitor,  nor  whilst 
such  attorney  or  solicitor  shall  be  retained  or  employed 
as  a  writer  or  clerk  by  any  other  attorney  or  solicitor, 
aod  service  by  any  apprentice  under  indentures  to  an 
attorney  or  solicitor  for  and  during  any  part  of  the 
time  that  such  attorney  or  solicitor  shall  be  so  em 
ployed  as  writer  or  clerk  by  any  other  attorney  or 
solicitor  shall  not  be  deemed  er  acoouuted  as  .good 
service  under  such  indentures. 

6.  In  case  any  attorney  or  solicitor  to  whom  any 
apprentice  shall  be  bound  by  indentures  as  afoiasaid 
shall,  before  the  end  or  determination  of  suoh  contract, 
become  bankrupt,  or  take  the  benefit  of  any  Act  for 
the  relief  of  insolvent  debtors,  pr  be  knt>rboned  for 
debt  and  remain  in  prison  for  the  space  of  twenty  ene 
days,  it  shall  be  lawful  for  any  of  the  said  courts  of 
law  or  equity  wherein  such  attorney  or  solicitor  is 
admitted  as  aforesaid,  upon  the  application  of  such 
apprentice,  to  order  and  direct  the  said  indentures  to 
be  discharged,  or  assigned  to  eueh  person  and.  upon 
such  terms  and  in  such  manner  as  herein-after  men- 
tioned, or  otherwise  as  the  said  court  shall  think  fit. 

7.  Any  person  having  taken  the  degree  of  bachelor 
of  arts  or  bachelor  of  laws  in  the  university  of  Oxfwd, 
Cambridge,  Dublin,  Durham,  or  London,  or  in  the 
Queen's  University  in  Ireland,  or  the  degree  of 
bachelor  of  arts,  master  of  arts,  bachelor  of  laws,  or 
doctor  of  Jaws  in  any  of  the  universities  of  Scotland, 
none  of  such  degrees  being  honorary  degrees,  and  who 
at  any  time  after  having  taken  such  degree,  and 
either  before  or  after  the  passing  pf  this  Act,  has  beeu 
bound  by  and  has  duly  served  under  indentures  of 
apprenticeship  to  a  practising  attorney  or  solicitor  for 
the  term  of  three,  years,  and  has  been  examined  and 
sworn  in  manner  herein-after  mentioned,  and  in  ac- 
cordance with  the  practice  of  the  court,  of  Chancery 


er  superior  courts  of  law  in  Ireland,  may  be  admitted 
and  enrolled  and  registered  as  an  attorney  or  solicitor; 
and  where  any  person  has,  before  the  passing  ef  this 
Act,  and  at  any  time  after  having  taken  such  degree, 
been  bound  as  aforesaid  for  any  period  exceeding 
three  years,  he  may,  after  having  duly  served  three 
years  of  such  term  in  such  manner  as  would  have  been 
required  if  he  had  been  bound  for  three  years  only, 
and  having  been  examined  and  sworn  as  aforesaid, 
and  with  the  consent  in  writing  (endorsed  on  his  in- 
dentures ef  apprenticeship)  of  the  attorney  or  solicitor 
to  whom  he  may  be  bound  to  the  immediate  determi- 
nation of  his  indentures  of  apprenticeship,  be  admitted,. 
enrolled,  and  registered  as  an  attorney  or  solicitor; 
and  where  such  consent  is  given  as  aforesaid,  aod 
acted  upon  under  this  provision  by  the  person  hereby 
made  eligible  to  be  admitted,  enrolled  and  registered 
as  aforesaid,  the  indentures  ef  apprenticeship  shall  be 
deemed  to  have  determined  as  if  they  bad  determined 
by  effluxion  of  time. 

8.  Every  person  who  either  before  er  after  the 
passing  of  this  Act  has  been  called  to  the  degree  of 
utter  banister  in  Ireland,  and  after  oessing  to  he  a 
barrister  has  beeu  bound  by  indenture  to  serve  as  au 
apprentice  for  any  term  exceeding  tores  years  to  a 
practising  attorney  or  solicitor,  and  has  in  either  of 
the  said  cases  continued  in  such  service  for  the  term 
of  three  years,  and  during  the  whole  of  such  three 
years  served  in  such  manner  as  is  hereinbefore  re- 
quired in  the  case  df  persons  who  have  taken  degree* 
in  the  said  universities,  and  been  examined  and  sworn 
as  aforesaid,  after  the  expiration  of  such  term  of 
three  years,  may  be  admitted,  enrolled,  and  registered 
as  an  attorney  and  solicitor:  provided  always,  that  in 
the  case  of  any  such  person  as  aforesaid  who  has  been 
bound  for  a  period  exceeding  three  years,  it  shall  be 
necessary  for  such  term  to  be  determined  with  consent 
as  herehv  before  provided  in  the  case  of  persons 
having  taken  degrees  who  may  have  been  bound  for 
4i  period  exceeding  three  years  before  the  passing  of 
this  Act. 

0.  Bvery  person  who,  as  a  matriculated  or  as  a  non- 
tnatriculated  student  of  the-  university  \of  i>«Wm  or  of 
any  ef  the  Queen's  colleges' in  Ireland,  shall  have  at- 
tended or  shall  attend  any  prescribed  lectures,  aud 
shall  have  passed  or  shall  pass  any  prescribed  exami- 
nations of  the  professors  of  the  faculty  of  law  in  the 
said  university  of  Dublin  er  in  any  of  the  said  Queens 
ceHeges  for  a  period  of  two  collegiate  years,  and  vbo 
shall  have  duly  served  as  an  apprentice  under  inden- 
tures for  the  term  of  four  years,  in  like  manner  as  b/ 
this  Act  provided  respecting  the  service  for  the  term 
of  live  yetftvshull  at 'any  time  after  the  expiration  of 
five  years  frem  the  commencement  of  such  attendance 
on  lectures,  or  of  such  period  of  service,  which  shall 
first  happen,  be  qualified  to  be  sworn  and  to  be  ad- 
mitted as  an  attorney  or  solicitor  respectively,  accord* 
ing  to  the  nature  of  his  service,  of  the  several  and 
respect$ye  superior  courts  ef  lsw  or  equity  in  Ireland, 
as  fully  and  effectually  to  all  intents  and. purposes  as 
any  person  having  been  bound  and  having  served 
five  years  is  qualified  to  be  sworn  and  to  be  admitted 
or  enrolled  end  registered  an  attorney  or  solicitor 
under  or  by  virtue  of  this  Act. 

10.  Any  person  who,  either  before  or  after  tbo 
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passing  of  this  Act*  shall  for  the  term  of  ten  years 
have  been  a  bond  fide  clerk  to  an  attorney  or  solicitor, 
-or  attorneys  or  solicitors,  and  during  that  term  shall 
have  been  bond  fide  engaged  in  the  transaction  and 
performance,  under  the  direction  and  superintendence 
of  soch  attorney  or  solicitor,  or  attorneys  or  solicitors, 
of  such  matters  of  business  as  are  usually  transacted 
and  performed  by  attorneys  and  solicitors,  and  who 
shall  produce  to  the  examiners  satisfactory  evidence 
that  he  has  faithfully,  honestly,  and  diligently  served 
as  such  clerk,  and  who,  after  the  expiration  of  the  said 
term  of  ten  years,  and  after  having  been  examined  as 
may  have- been  or  may  be  required  for  the  time  being 
of  persons  seeking  to  become  apprentices  to  attorneys 
or  solicitors,  has  been  bound  by  and  has  duly  served 
under  indentures  of  apprenticeship  to  a  practising  at- 
torney or  solicitor  for  the  term  of  three  years,  and  has 
teen  examined  and  sworn  in  the  manner  for  the  time 
being  required  in  the  case  of  the  admission  of  persons 
as  attorneys  and  solicitors,  may  be  admitted  and  en- 
rolled as  an  attorney  and  solicitor;  and  where  any 
such  person  has,  before  the  passing  of  this  Act,  been 
bound  for  any  period  exceeding  three  years,  he  may, 
after  having  duly  served  three  years  of  such  term,  in 
inch  manner  as  would  have  been  required  if  he  had 
been  bound  for  three  years  only,  and  having  been  ex- 
amined and  sworn  as  aforesaid,  and  with  the  consent 
in  writing  (endorsed  on  his  indentures  of  apprentice- 
ship) of  the  attorney  or  solicitor  to  whom  he  may  be 
bouod  to  the  immediate  determination  of  his  inden- 
tures of  apprenticeship,  be  admitted  and  enrolled  as 
an  attorney  and  solicitor;  and  where  such  consent  is 
.given  as  aforesaid,  and  acted  upon,  under  this  pro- 
vision, by  the  person  hereby  made  eligible  to  be  ad- 
mitted and  enrolled  as  aforesaid,  the  indentures  of 
apprenticeship  shall  be  deemed  to  have  determined  as 
if  they  had  determined  by  effluxion  of  time* 

11.  No  apprentice  within  the  eighth  section,  and 
no  apprentice  within  the  tenth  section,  who  shall  have 
served  two  years  or  upwards  of  the  said  term  of  ten 
years  in  the  Dublin  office  of  an  attorney  or  solicitor 
or  firm  of  attorneys  or  solicitors,  shall  be  required  to 
attend  lectures  or  keep  terms  in  Dublin  during  his 
apprenticeship* 

1 2.  Whenever  any  person  shall  after  the  passing 
of  this  Act  be  bound  by  indentures  to  serve  as  an 
apprentice  to  any  attorney  or  solicitor  as  aforesaid; 
the  attorney  o  *  solicitor  to  whom  such  person  shall  be 
so  bound  as  aforesaid  shall,  within  six  months  after 
the  date  of  every  such  indentures,  make  and  duly 
swear,  or  cause  or  procure  to  be  made  and  duly  sworn, 
an  affidavit  or  affidavits  of  such  attorney  or  solicitor 
having  been  duly  admitted,  and  also  of  the  actual 
execution  of  every  such  indentures  by  him  the  said 
attorney  or  solicitor,  and  by  the  person  so  to  be  bound 
to  serve  him  as  an  apprentice  as  aforesaid;  and  in 
<eyery  such  affidavit  shall  be  specified  the  names  of 
every  such  attorney  or  solicitor,  and  of  every  such 
person  so  bound,  and  their  places  of  abode  respect- 
ively, together  with  the  day  on  which  such  indentures 
were  actually  executed ;  and  every  such  affidavit  shall 
be  filed  within  six  months  next  after  the  execution  of 
che  said  indentures,  with  and  by  the  officer  appointed 
or  to  be  appointed  for  that  purpose  as  herein-after 
mentioned,  who  shall  thereupon  enrol  and  register  the 


said  indentures,  and  shall  make  and  sign  a  memoran- 
dum of  the  day  of  filing  such  affidavit  upon  such 
affidavit,  and  also  upon  the  said  indentures. 

13.  Provided  always,  that  in  case  such  affidavit  be 
'  not  filed  within  such  six  months,  the  same  may  be 

filed  by  the  said  officer  after  the  expiration  thereof; 
but  the  service  of  such  apprentice  shall  be  reckoned 
to  commence  and  be  computed  from  the  day  of  filing 
such  affidavit,  unless  one  of  the  said  courts  of  law  or 
]  equity  shall  otherwise  order. 

14.  No  person  who  shall  from  and  after  the  passing 
of  this  Act  become  bound  as  aforesaid  shall  be  ad* 
mitted  an  attorney  or  solicitor  before  such  affidavit  so 
marked  as  aforesaid  shall  have  been  produced  to  the 
court  or  judge  to  whom  such  person  shall  apply  to  be 
admitted  an  attorney  or  solicitor  in  pursuance  of  the 
provisions  herein-after  contained,  unless  such  Court 
or  judge  shall  be  satisfied  that  the  same  cannot  be 
produced,  and  shall  think  fit  to  dispense  with  the  pro- 
duction thereof. 

15.  The  officer  so  appointed  or  to  be  appointed  for 
filing  such  affidavits  as  aforesaid  shall  keep  a  book 
wherein  shall  be  entered  the  substance  of  every  affi- 
davit which  shall  be  so  filed  as  aforesaid,  specifying 
the  name  and  place  of  abode  of  the  attorney  or  soli- 
citor to  whom  any  person  shall  be  bound  to  serve  as 
an  apprentice,  and  of  the  apprentice  or  person  who 
shall  be  so  bound  as  aforesaid,  and  of  the  person 
making  such  affidavit,  with  the  date  of  the  indentures 
in  such  affidavit  mentioned  or  referred  to*  and  the 
days  of  swearing  and  filing  every  such  affidavit  re- 
spectively; and  such  officer  shall  be  at  liberty  to 
take,  at  the  time  of  filing  every  such  affidavit,  the  sum 
mentioned  in  the  first  schedule  to  this  Act  annexed,  and 
no  more,  as  a  recompence  for  his  trouble  in  filing 
such  affidavits  and  preparing  and  keeping  such  books 
as  aforesaid;  and  such  books  shall  and  may  be  searched 
in  office  hours  by  any  person  whomsoever  without 
fee  or  reward. 

10.  If  any  attorney  or  solicitor  to  or  with  whom 
any  such  person  shall  be  so  bound  shall  happed  to  die 
before  the  expiration  of  the  term  for  which  such  per- 
son shall  be  so  bound,  or  shall  discontinue  or  leave 
off  practice  as  an  attorney  or  solicitor,  or  if  such  in- 
dentures shall  by  mutual  consent  of  the  parties  be 
cancelled,  or  in  case  such  apprentice  shall  be  legally 
discharged  before  the  expiration  of  such  term  by  any 
rule  or  order  of  the  Court  wherein  such  attorney  or 
solicitor  shall  have  been  admitted*  such  apprentice 
shall  and  may  in  any  of  the  said  cases  be  bound  by 
other  indentures  or  by  an  assignment  of  his  former 
indentures  to  serve  as  apprentice  to  any  other  prac- 
tising attorney  or  solicitor  or  attorneys  or  solicitors 
during  the  residue  of  the  said  term;  and  service  under 
such  second  or  other  indentures  or  under  such  assign- 
ment in  manner  hereinafter  mentioned  shall  be  deemed 
and  taken  to  be  good  and  effectual,  provided  that  an 
affidavit  be  duly  made  and  filed  of  the  execution  of 
such  second  or  other  indentures,  or  of  such  assign- 
ment, or  of  the  making  of  any  order  under  the  next 
section  of  this  Act,  within  the  time  and  in  the  manner? 
hereinbefore  directed,  and  subject  to  the  like  regu- 
lations with  respect  to  the  original  indentures  and 
affidavit  of  the  execution  thereof,  in  so  far  as  the. 
same  respectively  are  applicable  thereto. 
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17-  In  the  event  of  any  apprentice  requiring  to  have 
an  assignment  made  of  bis  indentures  under  the  last 
preceding  section,  it  shall  be  lawful  for  the  Court  of 
Chancery  in  Ireland  or  for  the  superior  conrts  of 
common  law  at  Dublin,  or  for  any  one  of  the  judges 
of  the  said  courts,  upon  application  being  duly  made 
by  or  on  behalf  of  such  apprentice,  and  in  case  it 
shall  be  made  to  appear  to  the  satisfaction  of  such 
court  or  judge  that  a  difficrlty  exists  in  procuring  such 
assignment  to  be  executed  from  any  cause  whatsoever, 
to  order  that  such  indentures  shall  be  so  assigned  to 
such  person  as  to  the  court  or  judge  may  seem  fit, 
and  upon  the  making  of  any  such  order  the  said  in- 
dentures shall  be  deemed  and  taken  to  be  absolutely 
assigned  in  as  full  and  ample  a  manner  as  if  an  assign- 
ment thereof  had  been  duly  executed  by  some  person 
or  persons  legally  entitled  to  assign  the  same. 

1 8.  Every  person  who  shall  have  been  or  shall  be 
bound  as  an  apprentice  as  aforesaid  shall,  before  he 
be  admitted  an  attorney  or  solicitor  according  to  this 
Act,  prove  by  an  affidavit  of  himself  and  of  the  attor- 
ney or  solicitor  to  whom  he  was  bound  as  aforesaid, 
to  be  duly  made  and  filed  with  the  proper  officer 
herein- before  mentioned,  that  he  had  actually  and 
really  served  and  been  employed  by  such  practising 
attorney  or  solicitor,  and  that  he  has  not  held  any 
office  or  engaged  in  any  employment  whatsoever 
other  than  the  employment  of  apprentice  to  such  at- 
torney or  solicitor  and  his  partner  and  partners  in  the 
business,  practice,  and  employment  of  an  attorney  and 
solicitor  during  the  whole  time  and  in  the  manner 
required  by  the  provisions  of  this  Act;  and  such  affi- 
davit may  be  in  the  form  to  be  approved  by  the 
judges  of  the  court  wherein  such  person  shall  apply 
to  be  admitted. 

19.  The  Lord  Chancellor,  Lords  Chief  Justices  of 
the  courts  of  Queen's  Bench  and  Common  Pleas,  and 
the  Lord  Chief  Baron  of  the  Court  of  Exchequer,  and 
the  Master  of  the  Rolls  in  Ireland,  or  any  three  or 
more  of  them,  shall  from  time  to  time  make  regula- 
tions for  the  examination  in  such  branches  of  general 
knowledge  as  they  may  deem  proper,  of  all  persons 
hereafter  becoming  bound  under  indentures  of  ap- 
prenticeship to  attorneys  or  solicitors,  and  the  said 
judges  by  such  regulations  shall  require  such  examin- 
ations to  be  passed  both  before  persons  so  become 
bound,  and  also  before  such  persons  shall  apply  to  be 
admitted  attorneys  or  solicitors,  as  to  the  said  judges 
may  seem  It,  and  the  said  judges  or  any  three  of 
them  may  from  time  to  time  revoke  or  alter  any  such 
regulations  as  they  think  fit  for  conducting  such  ex- 
amination as  aforesaid;  and  no  person  required  to 
pass  such  examination  shall  be  capable  of  being  bound 
as  aforesaid,  where  such  examination  is  required  to 
be  passed  before  being  bound,  or  of  being  admitted  as 
an  attorney  or  solicitor  where  such  examination  is  re- 
quired to  be  passed  at  any  time  before  admission, 
unless  before  being  bound  or  before  being  admitted  (as 
the  case  may  require)  he  obtain  from  the  examiner  a 
certificate  of  hairing  satisfactorily  passed  such  examin- 
ation :  Provided  always,  that  the  said  judges  or  any 
three  or  more  of  them  may,  where  under  special  cir- 
cumstances they  see  fit  so  to  do,  dispense  with  com- 
pliance with  such  regulations  entirely  or  partially,  or 
Mbject  to  any  such  conditions  as  to  them  or  him  may 
arem  fit. 


20.  The  Lords  Chief  Justices  of  the  Courts  of 
Queen's  Bench  and  Common  Pleas,  and  the  Lord 
Chief  Baron  of  the  Court  of  Exchequer  in  Ireland, 
jointly  with  the  Lord  Chancellor  and  the  Master  of 
the  Rolls  in  Ireland,  or  any  three  or  more  of  them, 
may  from  time  to  time,  if  they  see  fit,  make  regula- 
tions for  the  examination  of  persons  hereafter  becoming 
bound  nnder  indentures  of  apprenticeship  as  aforesaid, 
at  such  times  or  periods  of  their  service  under  such 
indentures,  as  the  said  judges  may  think  fit  and  direct, 
in  order  to  ascertain  the  progress  made  by  such  per- 
sons in  acquiring  the  knowledge  necessary  for  render- 
ing them  fit  and  capable  to  act  as  attorneys  or  soli- 
citors, and  such  examination  shall  be  conducted  by 
the  examiners  to  be  appointed  as  hereinafter  men- 
tioned in  this  behalf;  and  the  said  judges  may  by  sack 
regulations,  in  the  case  of  persons  who  fail  to  pass 
such  examination  to  the  satisfaction  of  the  examiners, 
postpone  either  for  a  definite  time  or  such  time  as  the 
said  examiners  may  in  each  case  think  proper,  and 
either  conditionally  or  otherwise,  the  examination  re- 
quired to  be  passed  at  the  expiration  of  the  term  of 
service  under  indentures  and  before  admission. 

21.  It  shall  be  lawful  for  the  Chief  Justices  of  the 
said  Courts  of  Queen's  Bench  and  Common  Pleas,  and 
the  Chief  Baron  of  the  Court  of  Exchequer  in  Ireland, 
and  for  the  Lord  Chancellor  and  the  Master  of  the 
Rolls  in  Ireland,  or  any  three  or  more  of  them,  and 
he  and  they  is  and  are  hereby  authorized  and  required, 
before  any  person  shall  be  admitted  an  attorney  or 
solicitor,  as  the  case  may  be,  to  examine  and  inquire 
by  such  ways  and  means  as  he  or  they  shall  think 
proper  touching  the  apprenticeship  and  service  and 
the  fitness  and  capacity  of  such  person  to  act  as  aa 
attorney  or  solicitor,  and  if  the  judges  or  Lord  Chan- 
cellor and  Master  of  the  Rolls  as  aforesaid  shall  be 
satisfied  by  such  examination,  or  by  the  certificate  of 
such  examiners  as  herein -after  mentioned,  that  such 
person  is  duly  qualified  and  fit  and  competent  to  act 
as  an  attorney  and  solicitor,  as  the  case  may  be,  then, 
and  not  otherwise,  the  said  judge  or  judges,  Lord 
Chancellor,  and  Master  of  the  Rolls  shall  and  be  and 
they  is  and  are  hereby  authorized  and  required  to  ad- 
minister or  cause  to  be  administered  to  such  person 
the  oath  now  by  law  required  to  be  taken  by  persons 
requiring  to  be  admitted  as  attorneys  and  solicitors, 
and  after  such  oatU  taken  to  cause  him  to  be  ad- 
mitted an  attorney  or  solicitor  of  such  court,  and  his 
name  to  be  enrolled  as  an  attorney  or  solicitor  of  such 
court,  and  registered,  which  admission  shall  be  written 
on  parchment,  and  signed  by  such  judge  or  judges, 
Chancellor,  or  Master  of  the  Rolls  respectively,  or 
any  three  or  more  of  them. 

22.  The  examination  which  under  this  Act  is  au- 
thorized and  required  touching  the  fitness  and  capa- 
city of  a  person  to  act  as  an  attorney  or  as  a  solicitor 
(as  the  case  may  be)  after  the  expiration  of  the  term 
of  his  service  under  indentures  and  before  his  admis- 
sion as  an  attorney  or  solicitor,  shall  be  deemed  to 
include  such  examination  touching  his  fitness  and 
capacity  to  act  in  matters  of  business  usually  transacted 
or  performed  by  attorneys  or  solicitors  as  the  exa- 
miners for  the  time  being  deem  proper,  subject  never- 
theless to  any  rules,  orders,  or  regulations  for  conduct- 
ing the  said  examination  to  be  from  time  to  time  made 
in  manner  herein  provided. 
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23.  Whenever  any  of  the  periods  of  three  years 
fbar  years,  and  five  years  mentioned  in  this  Act 
(whether  the  same  period  shall  have  commenced  be- 
fore or  after  the  passing  of  this  Act)  shall  expire  in 
1217  Yication,  then  and  in  snch  case  any  person  whose 
period  of  apprenticeship  shall  so  expire  shall  be  at 
liberty  to  pass  his  examination  at  the  term  imme- 
diately preceding  the  said  vacation ;  and  at  any  time 
in  or  after  snch  vacation,  and  after  the  said  period  of 
apprenticeship  shall  have  expired,  the  Lord  Chancellor 
of  Ireland  or  the  Master  of  the  Rolls  as  to  the  Court 
of  Chancery  in  Ireland,  and  any  one  of  the  judges  as 
to  the  courts  of  common  law  at  Dublin  on  being  satis- 
fied by  affidavit  or  otherwise  that  the  period  of  ap- 
prenticeship of  snch  person  has  expired,  may  proceed 
to  administer  to  him  the  oath  or  oaths  usually  taken 
k  Ireland  by  apprentices  before  being  admitted,  and 
may  do  all  other  acts  necessary  for  or  towards  the 
admission,  enrolment,  and  registration  of  such  person 
as  an  attorney  and  solicitor. 

24.  For  the  purpose  of  facilitating  the  inquiries 
and  examinations  aforesaid  it  shall  be  lawful  for  the 
Lord  Chancellor  of  Ireland,  the  Master  of  the  Rolls 
in  Ireland,  and  the  three  chief  judges  of  the  Court  of 
Queen's  Bench,  Common  Pleas,  and  Exchequer  in  Ire- 
land (or  any  three  or  more  of  them)  from  time  to  time 
to  appoint  snch  person  or  persons  to  be  examiner  or 
examiners  for  the  purposes  aforesaid  as  to  the  said 
judges  shall  seem  fit,  such  examiner  or  examiners  to 
be  selected  from  persons  who  shall  have  been  nomin- 
ated in  writing  to  them  by  the  Incorporated  Law 
Society. 

25.  It  shall  be  lawfnl  for  the  Lord  Chancellor  of 
Ireland,  the  Master  of  the  Rolls,  the  Chief  Justices  of 
the  Courts  of  Queen's  Bench  and  Common  Pleas,  and 
the  Chief  Baron  of  the  Court  of  Exchequer  in  Ire* 
hna\  or  any  three  or  more  of  them,  from  time  to 
time  to  institute  and  appoint  a  professorship  or  pro- 
fessorships for  the  benefit  of  persons  seeking  to  bo 
admitted  as  attorneys  and  solicitors,  and  snch  profes- 
sorship or  professorships  shall  be  filled  by  a  barrister 
or  barristers  of  not  less  than  six  years  standing,  who 
ahall  hold  office  for  such  period  as  the  said  judges 
•hall  direct,  and  the  said  judges  shall  and  are  hereby 
required  to  make  snch  rules  and  regulations  with  re- 
ject to  lectures  to  be  delivered  by  the  said  professor 
or  professors,  and  to  the  attendance  of  indentured 
apprentices  upon  such  lectures  of  the  said  professor  or 
professors,  and  the  subjects  upon  which  such  lectures 
•ball  be  delivered,  and  with  respect  to  the  several 
examinations  aforesaid,  as  to  them  shall  seem  fitting; 
and  every  person  seeking  to  be  admitted  as  such  ap- 
prentice shall,  upon  his  admission,  in  addition  to  any 
other  fees  by  this  Act  required  to  be  paid,  and  in  case 
in  the  opinion  of  such  judges  any  such  payment  shall 
be  necessary,  pay  to  the  Incorporated  Law  Society 
inch  fees  as  iu  the  opinion  of  the  said  judges  shall  be 
sufficient  to  create  a  fund  for  the  payment  of  the 
•alary  of  the  said  professor  or  professors,  and  as  they 
•ball  by  any  rule  or  order  direct  and  require;  and  the 
•alary  of  such  professor  or  professors  and  of  all  exa- 
miners to  be  appointed  as  herein-before  provided  shall 
be  paid  by  the  said  Incorporated  Law  Society  out  of 
the  fees  to  be  received  by  them  under  the  provisions 
of  this  Act ;  aud  the  said  society  shall  render  an  ac- 


count of  all  such  fees  as  herein- after  provided  in 
reference  to  the  other  fees  by  this  Act  authorized  to 
be  paid  to  them* 

26.  From  and  after  the  passing  of  this  Act  the 
masters  of  the  several  courts  of  law  in  Dublin,  or 
snch  other  person  or  persons  as  the  Lord  Chief  Jus- 
tice of  the  Court  of  Queen's  Bench,  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  and  the  Lord 
Chief  Baron  of  the  Court  of  Exchequer  in  Ireland 
shall  for  that  purpose  severally  and  respectively  ap- 
point, shall  be  deemed  and  taken  to  be  proper  officers 
for  filing  such  affidavits  as  aforesaid  in  the  said  re- 
spective courts,  and  they  shall  have  the  custody  and 
care  of  the  rolls  or  books  wherein  persons  are  at  pre- 
sent enrolled  as  attorneys  in  the  said  respective  courts, 
and  shall  and  they  are  hereby  respectively  required 
from  time  to  time  to  enrol  the  name  of  every  person 
who  shall  be  admitted  an  attorney  in  the  said  respec- 
tive conrts  pursuant  to  the  directions  in  this  Act,  and 
the  time  when  admitted,  in  alphabetical  order  in  rolls 
or  books  to  be  provided  and  kept  for  that  purpose  in 
their  several  and  respective  offices;  and  also  that  the 
registrars  of  the  Conrt  of  Chancery  in  Ireland,  or 
such  other  person  or  persons  as  the  Master  of  the 
Rolls  shall  for  that  purpose  appoint,  shall  have  the 
custody  and  care  of  the  rolls  or  books  wherein  persons 
are  at  present  enrolled  as  solicitors,  and  which  said 
registrars  or  such  other  person  or  persons  as  shall  be 
appointed  as  last-mentioned  shall  be  deemed  and  taken 
as  the  proper  officer  or  officers  for  filing  snch  affida- 
vits as  herein-before  mentioned  in  the  Court  of  Chan- 
cery; and  he  and  they  is  and  are  hereby  also  respec- 
tively required  from  time  to  time,  withont  fee  or 
reward,  to  enrol  the  name  of  every  person  who  shall 
be  admitted  a  solicitor  pursuant  to  the  directions  in 
this  Act,  and  the  time  when  admitted,  in  alphabetical 
order  in  rolls  or  books  to  be  kept  for  that  purpose,  to 
which  rolls  or  books  in  the  said  courts  of  law  or 
equity  respectively  all  persons  shall  and  may  have 
free  access  withont  fee  or  reward. 

27.  The  masters  or  other  officers  having  respec- 
tively the  custody  of  the  rolls  or  books  kept  for  the 
enrolment  of  attorneys  or  solicitors  in  the  superior 
courts  of  law  at  Dublin,  and  the  registrars  of  the 
Court  of  Chancery  in  Ireland,  shall  within  seven  days 
after  the  end  of  every  term  transmit  to  the  registrar, 
at  the  expense  of  such  registrar,  a  copy,  under  the 
hands  of  such  masters  and  of  the  registrars  of  the 
Court  of  Chancery  or  one  of  them  respectively,  or 
under  the  seals  of  their  respective  courts,  of  such  rolls; 
or  books,  so  far  as  the  same  relate  to  attorneys  or 
solicitors  enrolled  within  snch  term. 

28.  From  and  after  the  passing  of  this  Act  there 
shall  be  a  registrar  of  attorneys  and  solicitors,  and  it 
shall  be  the  duty  of  such  registrar  to  keep  an  alpha- 
betical roll  or  book  or  rolls  or  books  of  all  attorneys 
and  solicitors,  to  be  called  the  register  of  attorney* 
and  solicitors,  and  to  issue  certificates  of  persons  who- 
have  been  admitted  and  enrolled  as  attorneys  or  soli- 
citors when  required  so  to  do ;  and  it  shall  be  lawful 
to  and  for  the  Lord  Chancellor,  the  Lord  Chief  Jus- 
tice of  her  Majesty's  Court  of  Queen's  Bench,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Couit  of  Common  Pleas,  and  the  Lord  Chief  Baron  of 
the  Court  of  Exchequer  in  Ireland  (or  any  three 
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or  mors  of  them,  of  whom  the  Lord  Chancellor  or 
Master  of  the  Rolls  shall  be  one),  to  make  socli  or- 
ders,  directions,  and  regulations  touching  the  perform- 
and  execution  of  the  duties  aforesaid  as  they  shall 
think  proper:  and  such-  registrar  or  some  person  duly 
appointed  by  him  shall  have  free  access  to  and  shall 
be  at  liberty  from  time  to  time  to  examine  and  take 
copies  or  extracts,  without  fee  or  reward,  of  all  rolls 
or  books  kept  for  the  enrolment  of  attorneys  and  soli- 
citors in  any  of  her  Majesty's  courts  of  law  at  Dublin, 
and  the  office  of  such  registrar  shall  be-  vested  in 
"the  Incorporated  Society  of  the  Attorneys  and  Soli* 
citors  of  Irdand,"  either  under  their  present  or  any 
future  charter  of  incorporation. 

29-  The  indentures  whereby  any  person  shall  be 
bound  to  sarvs  a*  an  apprentice  to  any  attorney  or 
solicitor,  and  also  any  assignment  thereof,  shall, 
within  three  months  after  the  same  has  or  have  been 
respectively  enrolled  and  registered  pursuant  to  this 
Act,  be*  produced  to  the  registrar,  who  shall  enter  the 
names  of  the  parties  to  and  the  date  of  such  inden- 
ture, and  also  of  such  assignment,  if  any,  and  the 
term  of  service,  in  a  book  to  be  kept  for  that  purpose, 
and  the  registrar  shall  mark  such  indentures  and  such 
assignment^  if  any,  as  having  been  so  produced  and 
entered,  with  the  date  thereof,  and  such  book  shall  be 
open  to  public  inspection  during  office  hours  without 
lee  or  reward;  and  in  case  such  indentures  and  such 
assignment,  if  any,  be  not  so  produced  to  and  entered 
by  the  registrar  as  aforesaid  within  such  three  months 
as  aforesaid,  the  service  of  the  apprentice  shall  be 
reckoned  to  commence  from  the  date  of  such  produc- 
tion and  entryv  unless  upon  an  application,  of  which 
notice  shall  be  given  to  the  registrar,  one  of  the 
superior  courts  of  law  at  Dublin,  or  a  judge  thereof, 
or  the  Court  of  Chancery^  shall  otherwise  order. 

30.  From  aud  after  the  first  day  of  January  one 
thousand  eight  hundred  and  sixty-seven,  it  shall  not 
ho  lawful  for  the  commissioners  of  inland  revenue  or 
any  of  their  officers,  save  as  next  herein-after  men- 
tioned, to  grant  or  issue  to  any  person  any  stamp 
upon  a  certificate  authorizing  such  person  to  practise' 
as  an  attorney  or  solicitor,  but  every  person  desiring 
to  obtain  such  stamped  certificate  shall  deliver  to  the 
said  commissioners  or  their  proper  officer  at  the  head 
office  of  inland  revenue  in  Dublin,  a  certificate  from 
such  registrar  as  aforesaid  that  such  person  is  an*  at- 
torney or  solicitor,  and  entitled  to  a  stamped  certifi- 
cate, and.  such  registrar's  certificate  shaH -be-thereupon- 
stamped  with  the  proper  amount*  of  duty  payable- 
thereom.  and  shall  have-  the  same  force  and*  effect  as 
the  stamped  certificate-heretofore  issued  authorising* 
parsons  to  practise  as  suehi  attorneys  and  solicitors* 

31.  For  the  purpose  of  obtaining  such  registrar's 
.  certificate  as  aforesaid  a*  declaration  in  writing,  signed 

by.  such' attorney  or- solicitor  or  by  his  partner,  or*  in 
case  sack  attorney  or  solicitor  shall  reside  more  than 
twenty  miles  from  Dublin,  then  by  his  IfoMttragent, 
being  an  attorney  or  solicitor*  on  bis  behalf,  contain- 
ing his  same  and  place  of  residence,  and  the  court  or 
one  of.  thes  courts  of  which  be  is  then  admitted  an1 
attorney  or  solicitor,, together  with  the  term-  and  year 
iBiorasof  which' he  was  so  admitted,  shall  be  deli- 
*red  to  the  said  registrar,  who-  shall  cause  all  the 
particulars  in  such  declaration  to-  be  entered  in  a 


proper  book  to  be  kept. for  that  purpose,  which  shall 
be  open  to  the  inspection  and  examination  of  aH  per- 
sons wHhowft  fee  or  reward;  and  the  said  registrar 
shall,  after  the  expiration*  of  six  days  after  the  del- 
very  of  such  declaration  (unless  he  shall  see-cams- 
and  have  reason  to  believe  that  the  party  applying 
for  such  certificate  i*  not  upon  the  said  roll  of  attor- 
neys or  solicitors)  deliver  to  the  said  attorney  or 
solicitor,  or  to  bis  agent  as  aforesaid,  on  demand,  a 
certificate  in  the  form  set  forth  ia  the  third  schedole 
to  this  Act  annexed;  and 'which  last-mentioned  certi- 
ficate to  the  commissioners  of  inland-  revenue  as 
berein-before  directed,  for  the  purpose  of  being 
stamped. 

32»  The  stamp  duties  chargeable  on  such  certifi- 
cates shaH  be  denoted  tipon  the  registrar's  certificates, 
and  upon  any  such  certificate  being  stamped  accord- 
ingly, and  the  date  of  the  payment  of  the  duty  certi- 
fied by  the  proper  officer  by  writing  tinder  his  hand, 
or  by  other  sufficient  means,  the  same  shall  be  and 
be  deemed  the  proper  stamped  certificate  required  by 
law  to  be  taken  out  by  the  attorney  or  solicitor 
named  therein. 

33.  For  determining  the  rate  of  stamp  duty  paya- 
ble on  the  certificate,  the  place  or  places  where  the 
attorney  or  solicitor  shall  carry  on  bis  business' shall 
be  deemed  to  be  the  place  or  places  of  his  residetee* 
within  the  meaning  of  the  Acts  relating  to  the  stamp 
duties  on  -certificates;  and  after  the  sixth  day  of  Ja- 
nuary one  thousand  eight  hundred  and  sixty-seres 
the- declaration  required- to  be  delivered  to  the  regis- 
trar for  the  purpose  of  obtaining  his  certificate,  and 
also  the  certificate  to  be*  granted  thereon,  shall  accord- 
ingly specify  the  place  or  places  where  the  attorney  or 
solicitor  by  or  for  whom  the  certificate  is  required  so 
carries  on  his  business,  and  shall  respectively  be  is  the 
Forms  (A.)  and  (B.)  contained  in  the  Second  Sche- 
dule to  this  Act. 

84.  The  declaration  required  to  be  made  for  the 
pnrpose  of  obtaining  the  registrar's  certificate  shall  be 
made  out  and  signed  in  duplicate,  and  one  of  such 
duplicates  shall  be  delivered  to  and  left  with  the  re* 
gistrar,!8ndthe  other  produced  to  him,  and  the  dupli- 
cate so  produced,  together  with  the  certificate  granted 
on  such  declaration,  shall  be  left  with  the  commission- 
ers or  their  proper  office)*  on  apyiying  to  have  the 
certificate  stamped,  and  shall  be  and  be  deemed  the 
.note  in  writing  required  by' law  to  be  delivered  to  the 
{commissioners  or  their  office*  to  entitle  the  attorney  or 
•solicitor  to  a  stamped  certificate;  and  for  every  snch 
•certificate  issued  by  the  registrar,  and  the  previous 
[requisite  search  and  inquiry;  there  shall  be  paid  to  the 
[registrar  the  sum  of  five  shillings' by  such  attorney  or 
(solicitor.  ••  I'  ■ 

36.  Jn  case  the  said  registrar  shall  decline  to  israe 
such  certificate  as  be1, is  hereinbefore  directed,  to* 
required  to  give,  the  party  so  applying  for  the  tetne, 
-if  an  attorney,,  shall  and  may  apply  to  any  of  the  said 
courts  of  law  at  Dublin,  or  to  any  judge  thereof,  or, 
if  *  solicitor,  to  the  Lord  Chancellor  or  the  Master  of 
the^RoHs)  who  are  hereby  respectively  authorized'to- 
make  sueh  order  in  the  matter  as  shall  be  just,  and  to 
order  payment  of  costs  by  and' to  either  of  the  parties, 
if  they  shall  see  fit. 

36»  If  any  attorney  or  solicitor  shall  neglect  to 
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procure  ao  annual  stamped  certificate  authorizing  him 
to  practise  as  such  within  the  time  by  law  appointed 
for  that  purpose,  then  and  in  such  case  the  said  regis- 
taar  shall  not  afterwards  grant  a  certificate  to  such 
attorney  or  solicitor  without  the  order  of  the  Lord 
Chancellor  or  the  Master  of  the  Bolls  in  the  case  of  a 
aolicitcr,  or  of  one  of  the  Courts  of  Queen's  Bench,  Com- 
noo  Pleas,  or  Exchequer  in  Ireland,  or.  of  we  of  the 
jrdges  thereof,  in  the  case  of  an  attorney,  authorizing 
such  registrar  to  issue  suoh  certificate;  and  it  shall  be 
lawful  for  the  Lord  Chancellor  or  the  Master  of  the 
Bolls,  or  for  such  court  or  judge,  to  make  such  order 
upon  snch  terms  and  conditions  as  he  or  they  shall 
think  fit. 

37.  No  person  who  as  an  attorney  or  solicitor  shall 
sue,  prosecute,  defend,  or  carry  on  any  action  or  suit 
or  any  proceedings  in  any  of  the  courts  aforesaid, 
without  having  previously  obtained  a  stamped  certifi- 
cate which  shall  be  then  in  force,  shall  be  capable  of 
maintaining  any  action  or  suit  at  law  or  in  equity  for 
the  recovery  of  any  fee,  reward,  or  disbursement  for  or 
in  respect  of  any  business,  matter,  or  thing  done  by 
Jdm  as  an  attorney  or  solicitor  as  aforesaid  whilst  he 
shall  have  been  without  such  certificate  as  last  aforesaid. 

38.  Every  person  who  shall  have  been  duly  admit- 
ted an  attorney  of  any  one  of  the  superior  courts  of 
law  at  Dublin  shall  be  entitled,  upon  the  production 
of  his  admission'  therein,  or  an  official  certificate  there- 
of, and  that  the  same  still  continues  in  force,  to  be 
admitted  as  an  attorney  in  any  otber  of  the  said 
courts,  or  in  any  inferior  court  of  law  in  Ireland,  upon 
signing  the  roll  of  such  other  court,  where  any  such 
roll  exists,  but  not  otherwise,  and  shall  thereupon  be 
entitled  to  practise  as  an  attorney  therein  in  like  man- 
ner as  if  he  had  been  sworn  in  and  admitted  an  attor- 
ney of  such  court ;  provided  always,  that  no  addi- 
tional fee  besides  those  payable  by  virtue  of  this  Act 
shall  be  demanded  or  paid ;  and  that  every  person 
who  shall  have  been  duly  admitted  a  solicitor  of  the 
High  Court  of  Chancery  shall  be  entitled,  upon  the 
nrodnction  of  his  admission  therein,  or  an  official  cer- 
tificate thereof,  and  that  the  same  still  continues  in 

force,  to  be  admitted  as  a  solicitor  in  the  Court  of 
Bankruptcy  and  Insolvency  in  Ireland,  and  shall  be 
entitled  to  practise  as  a  solicitor  therein  in  Uke  man- 
ner as  if  he  had  been  sworn  in  and  admitted  a  soli- 
citor of  [such  court;  provided  also,  that  no  additional 
fee  besides  those  payable  by  virtue  of  this  Act  shall 
be  demanded  or  paid. 

2>9.  No  person  who  shall  have  duly  served  his 
apprenticeship  under  indentures  pursuant  to  the  pro- 
visions of  this  Act  shall  be  preveuted  or  disqualified 
from  being  admitted  and  enrolled  as  an  attorney  or 
solicitor,  nor  liable  to  be  struck  off  the  roll  if  admit- 
ted, by  reason  or  in  consequence  of  the  attorney  or 
aolieitor  to  whom  he  may  have  been  bound  by  such 
indentures  having,  been  after  such  service  struck  off 
the  roll,  provided  that  each  apprentice  or  person  be 
otherwise  entitled  to  be  admitted  and  enrolled  accord- 
ing to  the  provisions  herein- before  contained. 

40.  No  person  who  has  been  admitted  and  enrolled 
shall  be  liable  to  be  struck  off  the  roll  for  or  on  account 
of  any  defect  in  the  indentures  of  apprenticeship,  or 
in  the  reg'stry  thereof,  or  in  his  service  uudor  such 
indenture*,  or  in  his  aduiis*iou  and  enrolment,  unless 


the  application  for  striking  him  off  the  roll  be  made 
within  twelve  months  from  the  time  of  bis  admission 
and  enrolment,  provided  that  such  indentures,  regis- 
tration, .service,  admission,  or  enrolment  be  without 
fraud.     .  . 

41.  For  enabling  the  registrar  to  enter  upon  the 
roll  of  attorneys  and  solicitors  kept  by  him  a  note*? 
minute  of  the  time  of  stamping  every  certificate,  the 
commissioners  shall,  whenever  the  same  shall  be  re- 
quired after  the  sixth*  day  of  February  in  every  yea?, 
furnish  to  the  registrar  an  account  of  the  certificates 
issued  between  the  sixth  day  of  February  and  the 
fifth  day  of  January  preceding,  for  which  during,  the 
same,  period  the  stamp  duties  have  been  paid,  specify- 
ing the  names  and  places  of  business  of  the  parties 
respectively  to  or  for  whom  the  same  have  been  issued, 
and  the  dates  of  payment  of  the  stamp  duties;  or  in 
lien  of  snch  account  the  commissioners  at  their  option 
shall  return  to  the  registrar  the  aforesaid  duplicate 
declarations  to  which  such  certificates  relate,  with  a 
note  or  memorandum  on  each  of  them  specifying  the 
date  of  payment  oftbe  stamp  duty  for  the  certificate, 
and  the  registrar  shall,  upon  snch  account. .being  fur- 
nished, or  such  duplicate  declarations  being  returned 
to  him  as  aforesaid,  enter  such  note  or  minute  as 
aforesaid ;  and  in  order  to  such,  entry  being  made  an 
respect  of  certificates  stamped  at  any  other  time, 
every  such  last  mentioned  certificate  shall,  within  a 
month  of  the  payment  of  the  duty,  be  produced  to 
the  registrar,  who  shall  thereupon  make  such  entry, 
and  signify  the  same  by  a  note  or  memorandum  upon 
the  certificate;  and  every  snch  last-mentioned  certifi- 
cate which  shall  not  be  so  produced  within  the  said 
period  shall  have  effect  only  as;  a  qualification  to  prac- 
tise from  the  time  when  it  shall  be  produced:  provided 
that  it  shall  be  lawful  for  the  Lord  Chancellor  or  the 
Master  of  the  Bolls  in  the  case  of  a  solicitor,  or  one  of 
the  superior  courts  of  law  at  Dublin  or  one  of  the 
judges  thereof  in  the  case  of  an  attorney,  at  any  time 
to  make  an  order  directing  that  any  •certificate  not  so 
produced  shall  have  effect  upon  and  from,  the  time  of 
stamping  the  same  or  any  subsequent  period. 

42.  Every  certificate  issued  by  the  registrar  be- 
tween the  fifth  day  of  January  and  the  sixth  day  of 
February  in  any  year,  shall  bear  date  on  the  sixth 
day  of  January,  and  shall  take  effect  on  that  day  for 
all  purposes,  provided  it  be  stamped  before  the  sixth 
day  of  February,  and  in  every  such  case  the  fifth  day 
of  January  shall,  for  the  purpose  of  this  Act,  be 
deemed  to  be  the  date  of  the  payment  of  the  doty; 
but  if  snch  certificate  be  not  so  stamped  it  shall  take 
effect,  as  regards  tfee  qualification  to  practise,  on  }he 
day  on  which  it  is  stamped ;  and  every  certificate 
issued  at  any  other  time  shall  bear  date  on  th.e  day 
on  which  it  is  issued,  and,  subject  tp  the  provisions 
herein  contained  relating  to  certificates  stamped  after 
the  fifth  day  of  January  in  any  year,  and  not  pro- 
duced within  a  month  to  be  entered  by  tbe  registrar, 
shall  take  effect  as  regards  such  qualification  on  the 
day  on  which  it  is  atampqd;  and  revexy  certificate 
shall  be  and  continue  in  force  from  the  day  on  which 
it  shall  take  effect  as  aforesaid  until  the  fifth  day  of 
January  next  following  inclusive,  and  no  .longer. 

43.  If  any  attorney  or  solicitor,  after  having  at 
any  time  taken  out  a  stamped  certificate,  shall  fur  the 
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space  of  a  whole  year  from  and  after  the  expiration 
thereof  have  neglected  to  renew  the  same  for  the  fol- 
lowing year,  the  registrar  shall  not  afterwards  grant  a 
certificate  to  such  attorney  or  solicitor,  except  nnder 
an  order  of  the  Lord  Chancellor  or  the  Master  of  the 
Bolls  in  the  case  of  a  solicitor,  or  of  one  of  the  supe- 
rior courts  of  law  at  Dublin  or  of  one  of  the  judges 
thereof  in  the  case  of  an  attorney,  and  it  shall  be  law- 
ful for  the  Lord  Chancellor,  or  the  Master  of  the 
Rolls,  or  such  court  or  judge,  to  direct  the  registrar 
to  issue  a  certificate  to  such  person  upon  such  terms 
and  conditions  as  he  or  they  shall  think  fit. 

44.  Where  the  name  of  any  attorney  or  solicitor  is 
ordered  to  be  struck  off  the  roll  of  attorneys  or  soli- 
citors of  any  court  on  his  own  application  or  on .  the 
application  of  any  other  person,  the  rule  or  order  for 
that  purpose  shall  forthwith,  and  before  the  same  is 
acted  upon,  be  produced  to  the  registrar,  and  the 
registrar  shall  enter  a  note  or  minute  of  such  rule  or 
order  in  connexion  with  the  name  of  such  attorney  or 
solicitor  on  the  roll  of  attorneys  and  solicitors  kept  by 
the  registrar,  and  shall  strike  such  name  off  such  roll, 
and  shall  mark  such  rule  or  order  as  having  been 
entered. 

45.  The  name  of  every  person  hereafter  struck  off 
the  roll  of  attorneys  of  any  of  the  superior  courts  of 
law  at  Dublin,  or  suspended  for  a  time  from  practis- 
ing therein  by  the  role  [of  any  of  such  courts,  or  off 
the  roll  of  solicitors  of  the  Court  of  Chancery  by  order 
of  any  judge  of  that  Court,  shall,  upon  production  of 
an  office  copy  of  such  rule  or  order,  and  an  affidavit 
of  the  identity  of  the  person  named  therein,  to  the 
proper  officer  of  every  or  any  other  of  the  said  courts 
of  which  such  person  is  an  attorney  or  solicitor,'  be 
struck  off  the  roll  of  such  court,  or  suspended  for  the 
time  mentioned  in  said  order  from  practising  therein ; 
and  in  case  any  such  person  be  at  any  time  thereafter 
restored  to  the  roll,  or  permitted  to  resume  practising 
therein,  by  the  rule  of  the  court,  or  order  of  any  judge 
of  the  court,  by  the  rule  of  which  or  by  the  order  of 
a  judge  of  which  his  name  was  struck  off  such  roll  or 
suspended  from  practising,  he  shall,  upon  production 
of  an  office  copy  of  the  rule  or  order  so  restoring  him, 
with  an  affidavit  of  the  identity  of  the  person  named 
therein,  to  the  proper  officer  of  every  or  any  such 
other  court,  be  restored  to  the  roll  thereof,  or  permit- 
ted to  resume  practising  therein,  without  payment  of 
any  fee  or  fine  whatsoever. 

46.  Every  person  who  acts  as  an  attorney  or 
solicitor  contrary  to  the  enactments  hcicin-before 
mentioned,  or'who  in  his  own  name  or  in  the  name  of 
any  other  person  in  anywise  acts  ts  proctor  in  or  with 
respect  to  any  proceeding  in  the  Court  of  Probate  or 
any  ecclesiastical  court  without  being  duly  qualified 
so  to  act,  shall  be  deemed  guilty  of  a  contempt  of 
the  court  in  which  the  action,  suit,  cause,  matter,  or 
proceeding  in  relation  to  which  he  so  acts  is  brought, 
had,  or  taken,  and  may  be  punished  accordingly,  and 
■shall  be  incapable  of  maintaining  any  action  or  suit 
for  any  fee  or  reward  for  or  in  respect  of  anything 
done  or  any  disbursement  made  by  him  in  the  course 
of  so  acting,  and  shall,  in  addition  to  any  other  pe- 
nalty or  forfeiture,  and  to  any  disability  to  which 
he  may  be  subject,  forfeit  and  pay  for  every  such 
offence  the  sum  of  fifty  pounds,  to  be  recovered,  with 


full  costs  of  suit,  by  action,  brought  with  the  sanction 
of  her  Majesty's  attorney  general,  in  the  name  of  the 
Incorporated  Law  Society,  in  any  of  the  superior 
courts  of  law  at  Dublin;  and  such  penalty  Bhall  be 
applied  in  like  manner  as  fines  imposed  for  practising 
without  a  stamped  certificate  are  now  by  law  appli- 
cable. 

47.  The  several  fees  specified  iu  the  First  Schedule 
hereto  annexed  shall  be  paid  to  the  registrar  appointed 
by  this  Act  in  respect  of  the  several  matters  therein 
mentioned,  and  the  said  registrar  shall  yearly  render 
an  account  of  all  sums  of  money  so  received  by  virtue 
of  this  Act,  and  of  the  application  of  the  same,  to  the 
Lord  Chancellor  of  Ireland,  the  Master  of  the  Rolls, 
the  Lords  Chief  Justices  of  the  Courts  of  Queen's 
Bench  and  Common  Pleas,  and  the  Lord  Chief  Baron 
of  the  Court  of  Exchequer  in  Ireland,  and  the  said 
Lord  Chancellor,  Master  of  the  Rolls,  and  Lords  Chief 
Justices  and  Lord  Chief  Baron,  or  any  three  or  more 
of  them,  by  order  under  their  hands,  may  from  time 
to  time  fix  and  regulate  the  fees  to  be  taken  for  the 
several  lectures  and  examinations  by  this  Act  autho- 
rized to  be  instituted,  and  may  increase  or  diminish 
such  fees  from  time  to  time:  provided  always  that  a 
copy  of  such  account  so  rendered  as  aforesaid  shall 
be  open  to  the  inspection  of  any  attorney  or  solicitor 
at  the  office  of  the  registrar. 

48.  Nothing  in  this  Act  contained  shall  prejudice 
or  take  away  any  right  or  power  now  possessed  by 
any  court  of  law  or  equity  or  by  any  of  the  judges  of 
such  courts  to  dispense  in  any  particular  case  and 
nnder  special  circumstances  with  any  of  the  rules  or 
conditions  relating  to  the  admission  or  examination 
of  attorneys  or  solicitors,  or  apprentices. 

49.  From  and  after  the  passing  of  this  Act  no  fees 
other  than  those  authorized  to  be  paid  and  received 
shall  be  payable  by  any  person  seeking  to  be  bound 
as  an  indentured  apprentice  as  aforesaid,  or  by  any 
person  seeking  to  be  admitted  and  enrolled  as  an  at- 
torney or  solicitor  in  any  court  of  law  or  equity  in 
Ireland, 

50.  This  Act  shall  not  extend  or  be  construed  to 
extend  to  the  examination,  swearing,  admission,  or 
enrolment,  or  any  rights  or  privileges,  of  any  persons 
appointed  to  be  solicitors  to  the  treasury,  customs, 
inland  revenue,  post  office,  or  any  other  branch  of  her 
Majesty's  revenue,  or  to  the  solicitor  to  the  board  of 
admiralty,  or  to  the  solicitor  to  the  war  department. 

51.  This  Act  shall  extend  to  Ireland  only. 

FIRST  SCHEDULE  to  which  this  Act  refers. 

£  8.  d. 

Fee  to  be  paid  to  the  Incorporated  Law 
Society  by  each  candidate  on  apply- 
ing for  permission  to  attend  prelimi- 
nary examination  •        .        .500 

Fee  to  be  paid  to  said  society  by  each 
apprentice  on  applying  for  permission 
to  attend  final  examination  for  ad- 
mission as  an  attorney  •  .  10    0   0 

SECOND  SCHEDULE  to  which  this  Act  refers. 
Form  (A.) 
Form  of  Registrar's  Certificate. 
Pursuant  to  an  Act  passed  in  the  session  of  ParEt- 
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meat  holden  in  the  and  years  of 

the  reign  of  Queen  Victoria,  intituled  (Title  of  this 
Act),  the  Incorporated  Law  Society,  as  the  registrar 
of  attorneys  and  solicitors  appointed  under  the  said 
Act,  hereby  certify  that 

attorney  at  law  (or  solicitor  in  Chancery,  as  the  can 
may  be),  whose  place  (or  places),  of  business  is  (or 
are)  at 

hath  this  day  delivered  and  left  with  the  secretary  of 
the  said  society  (or  the  said,  the  name  oj  the  registrar 
for  the  time  being)  a  declaration  in  writing  signed  by 
<^the  said  attorney  (or  solicitor)  (or  by  his  partner,  or 
by  his  Dublin  agent  on  his  behalf,  as  the  case  may  be), 
containing  his  name  and  place  or  places  of  business, 
and  the  court  or  one  of  the  courts  of  which  he  is 
admitted  an  attorney  or  solicitor,  together  with  the 
term  and  year  in  or  as  of  which  he  was  so  admitted ; 
and  the  said  society  (as  the  registrar)  hereby  further 
certify,  that  the  said  attorney  (or  solicitor)  is  duly 
enrolled  in  the  Court  of  Queen's  Bench  at  Dublin  (or 
as  the  case  may  be),  (or  a  solicitor  in  the  High  Conrt 
of  Chancery  in  Ireland),  and  is  entitled  to  practise  as 
such  attorney  or  solicitor,  upon  this  certificate  being 
duly  stamped  as  required  by  law* 
Given  nnder  the  hand  of  the  Secretary  of  the  In- 
corporated Law   Society   (as  such   registrar), 
this  day  of  18    . 

i  Secretary^  Signature. 

Form  (B.) 

Form  of  Annual  Declaration  for  obtaining  the 
Registrar's  Certificate. 
No. 

I  hereby  declare,  that  I  (or  A.B.)  was  admitted  an 
attorney  (or  solicitor,  as  the  case  [may  be,)  of  the 
Court  of  in  term,  in  the 

year  and  that  my  (or  his)  place   or 

places  of  business  are  as  follow : 

Dated  this  18    . 

A.B.  (or  CD.  partner 
(or  Dublin  agent)  of  the  said  A.B.) 
To 
The  Begistrar  of  Attorneys  and  Solicitors  in  Ireland 


CAP.  LXXXV. 

An  Act  to  facilitate  the  Establishment,  Improvement, 
and  Maintenance  of  Oyster  and  Mussel  Fisheries  in 
Great  Britain.  [6th  August,  1866.] 

CAP.  LXXXVI. 
An  Act  for  vesting  the  Glebe  Lands  of  the  Vicarage 
of  Rochdale  in  the  County  of  Lancaster  in  the 
Ecclesiastical  Commissioners  for  England,  and  for 
making  Provision  for  the  Endowment  of  the  said 
Vicarage  in  lieu  thereof;  and  for  the  Promotion  of 
other  Ecclesiastical  Purposes  connected  therewith. 

[6th  August,  1866.] 

CAP.  LXXXVII. 
An  Act  to  amend  the  Foreign  Jurisdiction  Act. 

[6th  August,  1866.] 


CAP.  LXXXVIII. 
An  Act  to  validate  certain  Licences  granted  in  Ireland 
for  the  Establishment  of  Oyster  Beds. 

[6th  August,  1866.] 

5  £  6  Vict  c.  106. 

Sec  1.  Declaration  as  to  licences  heretofore  granted 
2.  Penalties  for  injuring  oyster  beds. 
8.  Power  to  commissioners  to  revoke  licence  in 
certain  cases. 

4.  Certified  copy  of  licence  to  be  evidence. 

5.  This  Act  to  be  read  together  with  former 

Act. 

6.  Sect  18  o/8  j-  9  Vict  c.  108,  and  sect  42 

o/13  &  14  Vict.  c.  88,  repealed. 

«  Whereas  an  Act  was  passed  in  the  session  of  Par- 
liament held  in  the  fifth  and  sixth  years  of  the  reign 
of  her  present  Majesty,  intituled  An  Act  to  regulate 
the  Irish  Fisheries,  and  which  Act  has  since  been 
amended  by  a  certain  Act  of  the  session  held  in  the 
eighth  and  ninth  years  of  the  reign  of  her  said  Ma- 
jesty, chapter  one  hundred  and  eight,  and  by  a  certain 
other  Act  of  the  session  held  in  the  thirteenth  and 
fourteenth  years  of  the  same  reign,  chapter  eighty- 
eight,  and  by  other  Acts,  and  by  the  said  Acts  provi- 
sion is  made  for  the  protection  and  regulation  of  the 
oyster  fisheries  in  Ireland,  and  for  the  granting  of 
licences  to  owners  and  occupiers  of  lands  and  others 
to  plant  and  form  oyster  beds  and  layings: 

'  And  whereas,  nnder  and  by  virtue  of  the  provi- 
sions of  the  said  Acts,  licences  have  heretofore  been 
granted  to  divers  persons  to  form  oyster  beds  in  Ire- 
land, and  many  of  such  beds  have  been  formed  ac- 
cordingly, and  doubts  have  arisen  as  to  the  operation 
of  such  licences,  and  the  extent  of  the  rights  acquired 
under  them,  and  it  is  expedient  to  declare  the  right 
of  persons  claiming  under  such  licences:' 

Be  it  declared  and  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows: 

1.  Every  licence  heretofore  granted  by  the  commis- 
sioners for  executing  the  aforesaid  Acts  to  any  person 
or  persons  shall  be  deemed  to  be  effectual  to  vest  in 
snch  licences,  his  heirs  and  assigns,  the  exclusive  right 
of  laying  and  planting  oysters  and  fishing  for  oysters 
in  the  oyster  bed  or  laying  by  such  licence  authorized 
to  be  formed,  according  to  the  tenor  and  effect  of 
such  licencee,  free  from  all  prior  or  other  rights,  titles, 
estates,  or  interests  whatsoever. 

2.  It  shall  not  be  lawful  for  any  person  other  than 
the  licencee8  or  their  assigns,  their  agents,  servants, 
and  workmen,  within  the  limits  of  any  oyster  bed  or 
laying,  knowingly  to  do  any  of  the  following  things: — 

To  use  any  implement  of  fishing,  except  a  line  and 
hook  or  a  net  adapted  solely  for  catching  floating 
fish,  and  so  used  as  not  to  disturb  or  injnre  in 
any  manner  any  oyster  bed  or  oysters,  or  the 
oyster  fishery: 

To  dredge  for  any  ballast  or  other  substance  except 
under  a  lawful  authority  for  improving  the  navi- 
gation: 

To  deposit  any  ballast,  rubbish,  or  other  substance: 
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To  place  any  implement,  apparatus,  or  thing  in  the 
opinion  of  the  commissioners  prejudicial  or  likely 
to  be  prejudicial  to  any  oyster  bed  or  oysters,  ox 
brood  or  spawn  thereof,  or  to  the  oyster  fishery, 
accept  /or  a  lawful  purpose  of  navigation  or 
anchorage: 
To  disturb  or  injure  in  any  manner,  except  as  last 
aforesaid;  any  oyster  bed  or  oysters,  or  brood  or 
spawn  thereof,  or  the  oyster  fishery: 
To  interfere  with  or  take  away  any  of  the  oysters 
from  euch  bed,  without  the  consent  of  the  licen- 
ce** or  owners  or  occupiers  of  such  bed: 
And  if  any  person  does  any  Act  in  contravention  of 
this  section  he  shall  on  summary  conviction  be  liable 
to  the  following  penalty,  namely,— to  a  penalty  not 
exceeding  two  pounds  for  the  first  offence,  and  not 
exceeding  five  ponuds  for  the  second  offence,  and  not 
exceeding  ten  pounds  for  the  third  and  every  subse- 

iuent  offence ;  and  every  such  person  shall  also  be 
able  to  make  full  compensation  to  the  licencees  for 
all  damage  sustained  by  them  by  reason  of  his  unlaw-' 
fdl  act,  and  in  default  of  payment  the  same  may  be 
recovered  from  him  by  the  grantees  by  proceedings  in 
any  court  of  competent  jurisdiction,  whether  he  has 
been  prosecuted  for  or  convicted  of  an  offence  agaiust 
this  section  or  not. 

3.  In  any  case  where  any  such  licence  lias  been 
granted  by  the  said  commissioners  if  it  shall  appear 
to  the  said  commissioners  that  the  licencee  under  such 
licence,  or  his  assigns,  within  the  period  of  three  years 
after  the  passiog  of  this  Act  has  not  taken  proper 
steps  to  form  the  oyster  bed  or  laying  in  such  licence 
mentioned,  then  and  in  such  case  it  shall  be  lawfnl 
for  the  said  commissioners  or  any  two  of  them,  by  an 
order  in  writing  under  their  hands,  to  revoke  such 
licence,  and  thereupon  all  the  rights  and  privileges  by 
Such  licence  shall  cease  and  determine :  provided  al- 
ways, that  previously  to  the  making  of  such  order  the 
aaid  commissioners  shall  cause  a  notice  in  writing 
statins  their  intention  to  make  such  order,  to  be 
served  upon  the  person  for  the  time  being  entitled  to 
inch  licence,  or  in  case  such  person  cannot  be  fouud, 
the  commissioners  shall  cause  such  notice  to  be  in- 
serted as  an  advertisement  three  times  at  least  in 
some  newspaper  circulating  in  the  district ;  and  no 
such  order  shall  be  made  till  after  the  expiration  of 
one  month  from  the  service  of  such  notice,  or  from 
the  date  of  the  last  of  such  advertisement,  which  shall 
last  happen* 

.  4.  A  copy  of  the  licence,  certified  by  the  commis- 
sioners or  their  secretary,  shall  be  received  as  evidence 
of  the  original  licence,  and  shall  be  of  the  same  effect 
as  if  the  original  licence  were  produced. 

o9.  This  Act  shall  be  read  together  and  construed 
as  one  Act  with  the  said  Acts  now  in  force  for  the 
regulation  of  the  fisheries  in  Ireland. 

6.  From  and  after  the  passing  of  this  Act  the 
eighteenth  section  of  the  eight  and  ninth  Victoria, 
Chapter  one  hundred  and  eight,  and  the  forty-second 
section  of  the  thirteenth  and  fourteenth  Victoria, 
chapter  eighty-eight,  shall  be  and  the  same  are  hereby 
repealed. 

CAP.  LXXXIX. 
An  Act  for  vesting  iu  the  Conservators  of  the  River 


Thames  the  Conservancy  of  the  Thames  and  Is? 
from  Staines  in  the  County  of  Middlesex  to  Crick" 
lade  in  the  County  of  WUls\  and  for  other  Pur- 
poses connected  therewith.     [6th  August,  1866.] 


CAP.  XC. 

An  Act  to  amend  the  Law  relating  to  the  Puttie 
Health.  [7th  August,  1866.] 

Sec.  1.  Short  title  of  Act. 

2.  Definition  of  "sewer  authority :"   "Lord 

Lieutenant  in  council" 
2.  This  part  to  be  construed  with  28  j*  29  Vict 

c.  75. 

4.  Power  to  sewer  authority  to  form  committee 

of  its  own  members  and  others, 

5.  Formation  of  special  drainage  district. 

6.  Appeal  against  constitution  of  special  dram- 

age  district. 

7.  Evidence  of  formation  of  special  drainage 

district. 

8.  Power  to  drain  into  sewers  of  sewer  authority. 

9.  Use  of  sewers  by  persons  beyond  district. 

10.  As  to  the  drainage  of  houses. 

1 1.  Supply  of  water  to  district  of  sewer  authorkr/. 

12.  Expenses  of  sewer  authority  in  supplying 

water. 

13.  Wells,  $c.  belonging  to  any  place  vested  insewer 

authority,  &c.  23  &  24  Vict.  c.  77,  s.  1. 

14.  Definition  of  "  Nuisances  Removal  Acts? 

15.  Definition  of  "nuisance  authority? 

16.  Power  of  police  with  respect  to  nuisances. 

17.  Sect  3  of  23  c?  24  Vict,  c  77,  repealed. 

18  o?  19  Victc.  120. 

18.  Requisition  of  ten  inhabitants  equivalent  to 

certificate  of  medical  officer. 

19.  Addition  to  definition  of  nuisance. 

20.  Duties  of  nuisance  authorities  as  to  inspection 

of  nuisances,  $c 

21 .  As  to  proceedings  of  nuisance  authority  under 

sect.  12  o/18  £  19  Vict.  c.  121. 

22.  Power  to  cause  premises  to  be  cleansed  or 

otherwise  disinfected. 

23.  Power  to  provide  means  of  disinfection. 

24.  Nuisance  authorities  may  provide  carriage 

for  conveying  infected  persons. 

25.  Penalty  on  person  suffering  from  infection 

disorder  entering  public  conveyance  without 
notifying  to  driver  that  he  is  so  suffering. 

26.  Removal  of  persotis  sick  of  infectious  disor- 

ders, and  without  proper  lodging,  in  any 
district. 

27.  Place  for  the  reception  of  dead  bodies  may  K 

provided  at  the  public  expense. 

28.  Places  for  reception  of  dead  bodies  during 

time  required  for  postmortem  examination 
may  be  provided. 

29.  Power  to  remove  to  hospital  sick  persons 

brought  by  ships. 

30.  Provision  as  to  district  of  nuisance  author** 

extending  to  places  where  ships  are  lying. 

31.  Power  of  entry  to  nuisance  authority  or  ther 

officer  underscct.  11   of  18  £   19  VicL, 
c  121. 
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ft;*  Provision  as  to  ships  within  the  jurisdiction  of 
nuisance  authority. 

33.  Provision  for  raising  money  in  divided  pa* 

riahes. 

34.  Nuisance  authority  may  require  payment  of 

costs  or  expenses  from  owner  or  occupier, 
and  occupier  paying  to  deduct  from  rent.-  | 

35.  In  cities,  boroughs,  or  towns,  secretary  of 

state,  on  application  of  nuisance  authority, 
may  empower  them  to  make  regulations  as 
to  lodging  houses. 

36.  Cases  in  which  two  convictions  have  occurred 

within  three  months. 

37.  Power  to  provide  hospitals. 

38.  Penalty  on  any  person,  with  infectious  dis- 

order, exposing  himself,  or  on  any  person 
in  charge  of  such  sufferer  causing  such 
exposure. 

39.  Penalty  on  persons  letting  houses  in  which 

infected  persons  have  been  lodging. 

40.  Guardians,  $c.  to  be  the  local  authorities  fbn 

executing  Diseases  Prevention  Act. 

41.  Evidence  of  family  in  case  of  overcrowded 

houses. 

42.  Extension  to  the  whole  of  England  and  Ire- 

land of  sect  &l  of\\$  12  Vict,  c  63. 

43.  Local  board  in  certain  cases  may  adopt  Baths 

and  Wash-houses  Acts. 

44.  Power  to  burial  boards  in  certain  cases  to 

transfer  their  powers  to  local  board. 

45.  Penalty  for  wilful  damage  of  works. 

46.  Incorpordtion  of  sanitary  authorities. 

47.  Extent  of  authority  to  make  provisional  or- 

ders respecting  lands  under  sect.  75  of  21 
£22  Vict.  c.  98. 
48»  Appearance  of  local  authorities  in  legal  pro- 
ceeding*. 

49.  Mode  of  proceeding  where  sewer  authority 

has  made  default  in  providing  sufficient 
sewerst  gc, 

50.  Recovery  of  certain  expenses  of  water  supply. 
61.  Power  to  reduce  penalties  imposed  by  6  O. 

4t  c.  78; 

£2.  Description  of  vessels  within  provisions  of  6 
Q.  4,  *  78. 

53.  Periodical  removal  of  manure  in  mews,  $c. 

-54.  Recovery  of  penalties. 

55.  Powers  of  Act  cumulative. 

56w  Modifications  necessary  for  application  of 
Part  I.  to  Ireland. 

-57.  Modifications  necessary  for  application  of 
Part  II  to  Ireland. 

58.  How  expenses  to  be  defrayed  in  Ireland  when 
nuisance  authority  -not  a  board  of  guar- 
dian*. 

49*  Whmboard  of  guardians  is  nuisance  autho- 
rity, how  expenses  to  be  defrayed  in  Ireland. 

60.  Recovery  of  penalties  in  Ireland. 

61.  Modification*  necessary  for  application  of 

Part  III.  to  IrdancL 

62.  Modification*  necessary  for  application  of 

Disease  Prevention  Act  to  Ireland. 

63.  Committees1  and  officer*  under  Dispensaries 

Act  to  aid  local  authority  in  execution  of 
this-Ax* 


64.  The  provisions of 14  £  15  Vfctc. 68;  arf 

duties  and  appointment  of  niedical  thspec*' 
tors  in  Ireland  incorporated  with-  this  Act 

65.  Remuneration   to  medical  pracHtkners  for 

services  under  the  directions  and  regulation* 
of  the  poor  law  commissioners  in  Ireland.  • 

66.  Poor  law  commissioners  to  make  inquiries  6r 

to  public  health  in  Ireland. 

67.  Publication  in  Ireland  to  be  in  Dublin  Ga- 

zette. 

68.  Powers  in  secretary  of  state  in  England  to 

be  exercised  in  Ireland- by  the  Lord  Lieu- 
tenantin  council. 

69.  Repeal  of  statutes  applicable  to  Ireland. 

•  Whereas  it  ia  expedient  to  amend  the  law  relating 
to  public  health :'  Be  it  enacted  by  the  Queen's  moat 
excellent  Majesty,  by  and  with  the  advice  and  con*, 
sent  of  the  lords  spiritual  and  temporal,  and  commons* 
in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows: 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  The 
Sanitary  Act,  1866. 

PART  L 

Amendment  of  the  Sewage  Utilization  Act,  1865. 

2.  "  Sewer  authority''  in  this  Act  shall  have  the 
same  meaning  as  it  has  in  The  Sewage  Utilisation 
Act,  1865. 

The'  words  "Lord  Lieutenant  in  council*'  shall 
mean  in  this  Act  the' Lord  Lieutenant  or  any  chief 
governor  or  chief  governors  in  Ireland  acting  by  and4 
with  the  consent  of  her  Majesty's  privy  council  in 
Ireland. 

3.  This  part  of  this  Act  shall  be  construed  as  one 
with  The  Sewage  Utilization  Act, ,  1865,  and  the  ex- 
pression u  The  Sewage  Utilisation  Act,  1865,  as  used 
in  this  or  any  other  Act  of  Parliament  or  other  docu- 
ment, shall  mean  the  said  Sewage  Utilization  Act; 
1865,  as  amended  by  this  Act. 

4.  Any  sewer  authority  may  from  time  to  time,  at 
any  meeting  specially  convened  for  the  purpose,  form 
one  or  more  cotamittee  or  committees  consisting 
wholly  of  its  own  members,  or  partly  of  its  own 
members  and  partly  of  such  other  persons  contribut- 
ing to  the  rate  or  fnnd  out  of  which  the  expenses 
incurred  by  such  authority  are  paid,  and  qualified  in 
such  other  manner  as  the  sewer  authority  may  deter- 
mine, and  may  delegate,  with  or  without  conditions  or 
restrictions,  to  any  committee  so  formed,  ail  or  any 
powers  of  such  sewer  authority,  and  may  from  time 
to  time  revoke,  add  to,  or  alter  any  powers  so  given 
to  a  committee. 

A  committee  may  elect  a  chairman  of  its  meetings. 
If  no  chairman  is  elected,  or  if  the  chairman  elected 
is  not  present  at  the  time  appointed  for"  holding  the 
same,  the  members  present  shall  choose  one  of  their 
number  to  be  chairman  of  such'  meeting.  A  committed 
may  meet  and  adjourn  as  it  thinks  proper  The  quorum 
of  a  committee  snail  consist  of  such  number  of  mem- 
bers as  may  be  prescribed  by  the  sewer  authority  that 
appointed  it,  or,  if  no  number  be  prescribed,  of  three 
members.     Every  question  at  a  meeting  shall  be 
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determined  by  a  majority  of  votes  of  the  members 
present,  and  voting  on  that  question ;  and  in  case  of 
an  equal  division  of  votes  tbe  chairman  shall  have  a 
second  or  casting  vote. 

Tbe  proceedings  of  a  committee  shall  not  be  inva- 
lidated by  any  vacancy  or  vacancies  amongst  its 
members. 

A  sewer  authority  may  from  time  to  time  add  to 
or  diminish  the  number  of  the  members  or  otherwise 
alter  tbe  constitution  of  any  committee  formed  by  ft, 
or  dissolve  any  committee. 

A  committee  of  the  sewer  authority  shall  be 
deemed  to  be  the  agents  of  that  authority,  and  the 
appointment  of  snch  committee  shall  not  relieve  the 
sewer  authority  from  any  obligation  imposed  on  it  by 
Act  of  Parliament  or  otherwise. 

5.  Where  the  sewer  authority  of  a  district  is  a 
vestry,  select  vestry,  or  other  body  of  persons  acting 
by  virtue  of  any  Act  of  Parliament,  prescription,  cus- 
tom, oi  otherwise  as  or  instead  of  a  vestry  or  select 
vestry,  it  may,  by  resolution  at  any  meeting  convened 
for  the  purpose  after  twenty-one  clear  days  notice 
affixed  to  the  places  where  parochial  notice  are  usually 
affixed  in  its  district,  form  any  part  of  such  district 
into  a  special  drainage  district  for  tbe  purposes  of  the 
Sewage  Utilization  Act,  and  thereupon  such  special 
drainage  district  shall,  for  the  purposes  of  The  Sew- 
age Utilization  Act,  1865,  and  the  powers  therein 
conferred,  be  deemed  to  be  a  parish  in  which  a  rate 
is  levied  for  the  maintenance  of  the  poor,  and  of 
which  a  vestry  is  the  sewer  authority,  subject,  as  re- 
spects any  meeting  of  the  inhabitants  thereof  in  ves- 
try, to  tbe  Act  of  the  fifty-eighth  year  of  the  reign  of 
King  George  the  Third,  chapter  sixty-nine,  and  the 
Acts  amending  the  same;  and  any  officer  or  officers 
who  may  from  time  to  time  be  appointed  by  the  sewer 
authority  of  such  special  drainage  district  for  the 
purpose  shall  have  within  that  district  all  the  powers 
of  levying  a  rate  for  the  purpose  of  defraying  the  ex- 
pense of  carrying  the  said  Sewage  Utilization  Act 
into  effect  that  they  would  have  if  such  district  were 
auch  parish  as  aforesaid,  and  such  rate  were  a  rate 
for  the  relief  of  the  poor,  and  they  were  duly  ap- 
pointed overseers  of  such  parish. 

6.  Where  the  sewer  authority  of  any  place  has 
formed  a  special  drainage  district  in  pursuance  of  this 
Act,  if  any  number  of  the  inhabitants  of  such  place, 
not  being  less  than  twenty,  feel  aggrieved  by  the 
formation  of  such  district,  or  desire  any  modification 
ia  its  boundaries,  they  may,  by  petition  in  writing 
under  their  hands,  bring  their  case  under  the  consi- 
deration of  one  of  her  Majesty's  principal  secretaries 
of  state,  and  said  secretary  of  state  may  after  due 
investigation  annul  the  formation  of  the  special  drain- 
age district  or  modify  its  boundaries  as  he  thinks  just. 

7.  A  copy  of  the  resolution  of  a  sewer  authority 
forming  a  special  drainage  district  shall  be  published 
by  affixing  a  notice  thereof  to  the  church  door  of  the 
parish  in  which  the  district  is  situate,  or  of  the  adjoin- 
ing parish  if  there  be  no  church  in  the  said  parish,  and 
by  advertising  notice  thereof  in  some  newspaper  pub- 
lished or  circulating  in  the  county  in  which  such  dis- 
trict is  situate;  and  the  production  of  a  newspaper 
containing  such  advertisement,  or  a  certificate  utider 
the  hand  of  the  clerk  or  other  officer  performing  the 


duties  of  clerk  for  the  time  being  of  the  sewer  autho- 
rity which  passed  the  resolution  forming  the  district, 
shall  be  evidence  of  the  formation  of  such  district,  and 
after  the  expiration  of  three  months  from  the  date  of 
the  resolution  forming  the  district  such  district  shall 
be  presumed  to  have  been  duly  formed,  and  no  objec- 
tion to  the  formation  thereof  shall  be  entertained  in 
any  legal  proceedings  whatever. 

8.  Any  owner  or  occupier  of  premises  within  the 
district  of  a  sewer  authority  shall  be  entitled  to  cause 
his  drains  to  empty  into  the  sewers  of  that  authority 
on  condition  of  his  giving  auch  notice  as  may  be  re- 
quired by  that  authority  of  bis  intention  so  #o  do,  and 
of  complying  with  the  regulations  of  that  authority  in 
respect  of  tbe  mode  in  which  the  communications 
between  such  drains  and  sewers  are  to  be  made,  and 
subject  to  the  control  of  any  person  who  may  be 
appointed  by  the  sewer  authority  to  superintend  the 
making  of  such  communications;  but  any  person  caus- 
ing any  drain  to  empty  into  any  sewer  of  a  sewer  au- 
thority without  complying  with  the  provisions  of  this 
section  shall  inccr  a  penalty  not  exceeding  twenty 
pounds,  and  it  shall  be  lawful  for  the  sewer  authority 
to  close  any  communication  between  a  drain  and  sewer 
made  in  contravention  of  this  section,  and  to  recover 
in  a  summary  manner  from  the  person  offending  any 
expenses  incurred  by  them  under  this  section. 

9.  Any  owner  or  occupier  of  premises  beyond  the 
limits  of  the  district  of  a  sewer  authority  may  cause 
any  sewer  or  drain  from  sucU  premises  to  communicate 
with  any  sewer  of  the  eewer  authority  upon,  such 
terms  and  conditions  as  may  be  agreed  upon  between 
such  owner  or  occupier  and  such  sewer  authority,  or 
in  case  of  dispute  may,  at  the  option  of  the  owner  or 
occupier,  be  settled  by  two  justices  or  by  arbitration 
in  manner  provided  by  The  Public  Health  Act,  1848, 
in  respect  of  matters  by  that  Act  authorized  or  di- 
rected to  be  settled  by  arbitration. 

10.  If  a  dwelling  house  within  the  district  of  a 
sewer  authority  is  without  a  drain  or  without  such 
drain  as  is  sufficient  for  effectual  drainage,  the  sewer 
authority  may  by  notice  require  the  owner  of  such 
house  within  a  reasonable  time  therein  specified  to 
make  a  sufficient  drain  emptying  into  any  sewer  which 
the  sewer  authority  is  entitled  to  use,  and  with  which 
the  owner  is  entitled  to  make  a  communication,  so 
that  such  sewer  be  not  more  than  one  hundred  feet 
from  the  site  of  the  bouse  of  auch  owner;  but  if  no 
such  means  of  drainage  are  within  that  distance  then 
emptying  into  such  covered  cesspool  or  other  place  not 
being  under  any  house,  as  the  sewer  authority  directs; 
and  if  the  person  on  whom  such  notice  is  served  foils 
to  comply  with  the  same,  the  sewer  authority  may  it- 
self, at  the  expiration  of  the  time  specified  in  the 
notice,  do  the  work  required,  and  the  expenses  incur- 
red in  it  by  so  doing  may  be  recovered  from  snch 
owner  in  a  summary  manner. 

11.  A  sewer  authority  within  its  district  shall  hire 
tbe  same  powers  in  relation  to  tbe  supply  of  water 
that  a  local  board  has  within  its  district,  and  the 
provisions  of  the  sections  herein-after  mentioned  shall 
apply  accordingly  in  the  same  manner  as  if  in  snch 
provisions  "sewer  authority "  were  substituted  for 
"local  board  of  health"  or  "local  board,"  and  the 
district  in  such  provisions  mentioned  were  the  district 
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of  the  sewer  authority  and  not  the  district  of  the 
local  board;  that  is  to  say,  the  sections  numbered 
from  seventy- five  to  eighty,  both  inclusive,  of  the  Pub- 
lic Health  Act,  1848,  sections  ifty-one,  fifty- two,  and 
fifty-three  of  the  Local  Government  Act,  1858,  and 
section  twenty  of  the  Local  Government  Act,  1858, 
Amendment  Act,  1861. 

The  sewer  authority  may,  if  it  think  it  expedient 
so  to  do,  provide  a  supply  of  water  for  the  use  of  the 
inhabitants  of  the  district,  by 

(1.)  Digging  wells; 

(2.)  Making  and  maintaining  reservoirs; 

(3.)  Doing  other  necessary  acts; 
and  they  may  themselves  furnish  the  same,  or  con- 
tract with  any  other  persons  or  companies  to  furnish 
the  same:  provided  always,  that  no  land  be  purchased 
or  taken  under  this  clause  except  by  agreement  or  in 
manner  provided  by  the  Local  Government  Act,  1858. 

12.  Any  expense  incurred  by  a  sewer  authority  in 
or  about  the  supply  of  water  to  its  district,  and  in 
carrying  into  effect  the  provisions  herein-before  in  that 
behalf  mentioned,  shall  be  deemed  to  be  expenses 
incurred  by  that  authority  in  carrying  into  effect  The 
Sewage  Utilization  Act,  1865,  and  be  payable  ac- 
cordingly. 

13.  All  property  in  wells,  fountains,  and  pumps, 
and  powers  in  relation  thereto  vested  in  the  nuisance 
authority  by  the  seventh  section  of  the  Act  passed  in 
the  session  of  the  twenty-third  and  twenty-fourth 
years  of  the  reign  of  her  present  Majesty,  chapter 
seventy-seven,  shall  vest  in  the  sewer  authority  where 
the  sewer  authority  supplies  water  to  its  district. 

Past  IL 
Amendment  of  the  Nuisances  Removal  Act. 

14.  The  expression  " Nuisances  Removal  Acts" 
shall  mean  the  Acts  passed  in  the  years  following  of 
the  reign  of  her  present  Majesty,  that  is  to  say,  the 
one  in  the  session  of  the  eighteenth  and  nineteenth 
years,  chapter  oue  hundred  and  twenty-one,  and  the 
other  in  the  session  of  the  twenty-third  and  twenty- 
fourth  years,  chapter  seventy-seven,  as  amended  by 
this  part  of  this  Act;  and  this  part  of  this  Act  shall 
be  construed  as  one  with  the  said  Acts,  and  all  ex- 
penses incurred  by  a  nuisance  authority  in  carrying 
into  effect  any  of  the  provisions  of  this  part  of  this 
Act  shall  be  deemed  to  be  expenses  incurred  by  it  in 
carrying  into  effect  the  Nuisances  Removal  Acts. 

15.  "Nuisance  authority"  shall  mean  any  autho- 
rity empowered  to  execute  the  Nuisances  Removal 
Acts. 

16.  In  any  place  within  the  jurisdiction  of  a  nui- 
sance authority  the  chief  officer  of  police  within  that 
place,  by  and  under  the  directions  of  one  of  her  Ma- 
jesty's principal  secretaries  of  state,  on  its  being  proved 
to  his  satisfaction  that  the  nuisance  authority  has 
made  default  in  doing  its  duty,  may  institute  any 
proceeding  which  the  nuisance  authority  of  such  place 
might  institnte  with  respect  to  the  removal  of  nui- 
sances: provided  always,  that  no  officer  of  police 
shall  be  at  liberty  to  enter  any  house  or  part  of  a 
house  used  as  the  dwelling  of  any  person  without 
snch  person's  consent,  or  without  the  warrant  of  a 
justice  of  the  peace,  for  the  purpose  of  carrying  into 
effect  this  Act. 


17.  The  third  section  of  the  said  Act  of  the  session 
of  the  twenty*  third  and  twenty- fourth  years  of  the 
reign  of  her  present  Majesty,  chapter  seventy-seven, 
shall  be  repealed,  and  all  powers  vested  in  any  high* 
way  board  or  "  nuisance  removal  committee  "  under 
the  Nuisances  Removal  Acts  shall  determine,  and  all 
property  belonging  to  them  for  the  purposes  of  the 
said  Nnisances  Removal  Acts  shall,  subject  to  any 
debts  or  liabilities  affecting  the  same,  be  transferred  to 
or  vested  in  the  nuisance  authority  under  the  said 
Acts:  provided  always,  that  this  section  shall  not  ex- 
tend to  any  vestry  or  district  board,  under  the  Act  of 
the  session  of  eighteenth  and  nineteenth  years  of  the 
reign  of  her  present  Majesty,  chapter  one  hundred  and 
twenty,  intituled  An  Act  for  the  better  Local  Manage- 
ment of  the  Metropolis,  or  to  any  committee  appointed 
by  such  vestry  or  district  board  for  the  purpose  of 
carrying  into  effect  the  Nuisances  Removal  Acts  or 
any  of  them. 

18.  A  requisition  in  writing  under  the  bands  of 
any  ten  inhabitants  of  a  place  Bhall  for  the  purposes 
of  the  twenty-seventh  section  of  "  The  Nuisances  Re- 
moval Act  for  England,  1855,"  be  deemed  to  be 
equivalent  to  the  certificate  of  the  medical  officer  or 
medical  practitioners  therein  mentioned,  and  the  said 
section  shall  be  enforced  accordingly. 

19.  The  word  "nuisances'9  under  the  Nuisance 
Removal  Acts  shall  include, 

1.  Any  house  or  part  of  a  house  so  overcrowded  as 
to  be  dangerous  or  prejudicial  to  the  health  of  the 
inmates: 

2.  Any  factory,  workshop  or  workplace  not  already 
under  the  operation  of  any  general  Act  for  the  regu- 
lation of  faotories  or  bakehouses,  not  kept  in  a  cleanly 
state,  or  not  ventilated  in  such  a  manner  as  to  render 
harmless  as  far  as  practicable  any  gases,  vapours, 
dust,  or  other  impurities  generated  in  tLe  course  of 
the  work  carried  on  therein,  that  are  a  nuisance  or 
injurious  or  dangerous  to  health,  or  so  overcrowded 
while  work  is  carried  on  as  to  be  dangerous  or  preju- 
dicial to  the  health  of  those  employed  therein: 

3.  Any  fireplace  or  furnace  which  does  not  as  far 
as  practicable  consume  the  smoke  arising  from  the 
combustible  used  in  such  fireplace  or  furnace,  and  is 
used  within  the  district  of  a  nuisance  authority  for 
working  engines  by  steam,  or  in  any  mill,  factory, 
dyehouse,  brewery,  bakehouse,  or  gaswork,  or  in  any 
manufactory  or  trade  process  whatsoever: 

Any  chimney  (not  being  the  chimney  of  a  private 
dwelling  house)  sending  forth  black  smoke  in  such 
quantity  as  to  be  a  nuisance : 

Provided,  first,  that  in  places  where  at  the  time  of 
the  passing  of  this  Act  no  enactment  is  in  force 
compelling  fireplaces  or  furnaces  to  consume  their 
own  smoke,  the  foregoing  enactment  as  to  fire- 
places and  furnaces  consuming  their  own  smoke 
shall  not  come  into  operation  until  the  expiration 
of  one  year  from  the  date  of  the  passing  of  this 
Act: 
Secondly,  that  where  a  person  is  summoned  before 
the  justices  in  respect  or  a  nuisance  arising  from 
a  fireplace  or  furnace  which  does  not  consume 
the  smoke  arising  from  the  combustible  used  in 
such  fireplace  or  furnace,  the  justices  may  hold 
that  no  nuisance  is  created  within  the  meaning  of 
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this  Act,  and  dismiss  the  complaint,  if  they  are 
satisfied  that  such  fireplace  or  furnace  is  con- 
structed in  each  manner  as  to  consume  as  far  as 
practicable,  having  regard  to  the  nature  of  the 
manufacture  or  trade,  all  smoke  arising  there - 
.  from,  and  that  such  fireplaee  or  furnace  has  been 
carefully  attended  to  by  the  person  having  the 
charge  thereof. 

20.  It  shall  be  the  duty  of  the  nuisance  authority 
to  make  from  time  to  time,  either  by  itself  or  its  of- 
ficers, inspection  of  the  district,  with  a  view  to  ascer- 
tain what  nuisances  exist  calling  for  abatement  under 
the  powers  of  the  Nuisance  Removal  Acts,  and  to 
enforce  the  provisions  of  the  said  Acts  in  order  to 
cause  the  abatement  thereof,  also  to  enforce  the  pro- 
Tisions  of  any  Act  that  may  be  in  force  within  its 
district  requiring  fireplaces  and  furnaces  to  consume 

.  their  own  smoke;  and  any  justice  upon  complaint 
upon  oath  may  make  an  order  to  admit  the  nuisance 

•  authority  or  their  officers  for  these  purposes,  as  well 
«s  to  ground  proceedings  under  the  eleventh  section 
of  the  Nuisances  Removal  Act,  1855. 

21.  The  nuisance  authority  or  chief  officer  of  police 
shall,  previous  to  taking  proceedings  before  a  justice 
under  the  twelfth  section  of  the  Nuisances  Removal 
Act,  1855,  serve  a  notice  on  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  arises  or  continues, 
or,  if  such  person  cannot  be  found  or  ascertained,  on 
the  owner  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  to  abate  the  same,  and  for  that  pur- 
pose to  execute  such  works  and  to  do  all  such  things 
as  may  be  necessary  within  a  time  to  be  specified  in 
the  notice :  provided, 

First,  that  where  the  nuisance  arises  from  the  want 
or  defective  construction  of  any  structural  con- 
venience, or  where  there  is  no  occupier  of  the 
premises,  notice  under  this  section  shall  be  served 
on  the  owner: 
Secondly,  that  where  the  person  causing  the  nui- 
sance cannot  be  found,  and  it  is  dear  that  the 
nuisance  does  not  arise  or  continue  by  the  act, 
default,  or  sufferance  of  the  owner  or  occupier  of 
the  premises,  then  the  nuisance  authority  may 
itself  abate  the  same  without  further  order,  and 
the  cost  of  so  doing  shall  be  part  of  the  costs  of 
executing  the   Nuisances  Removal   Acts,  and 
borne  accordingly. 
22.  If  the  nuisance  authority  shall  be  of  opinion, 
upon  the  certificate  of  any  legally  qualified  medical 
practitioner  that  the  cleansing  and  disinfecting  of  any 
house  or  part  thereof,  and  of  any  articles  therein  likely 
to  retain  infection,  would  tend  to  prevent  or  check 
infectious  or  contagions  disease,  it  shall  bo  the  duty  of 
the  nuisance  authority  to  give  notice  in  writing  re- 
quiring the  owner  or  occupier  of  such  house  or  part 
thereof  to  cleanse  and  disinfect  the  same,  as  the  case 
may  require;  and  if  the  person  to  whom  notice  is  so 
given  fail  to  comply  therewith  within  the  time  speci- 
fied in  the  notice  he  shall  be  liable  to  a  penalty  of  not 
lc3S  than  one  shilling  and  not  exceeding  ten  shillings 
for  every  day  during  which  he  continues  to  make  de- 
fault; and  the  nuisance  authoiity  shall  cause  such 
house  or  part  thereof  to  be  cleansed  and  disinfected, 
and  may  recover  the  expenses  incurred  from  the  owner 
or  occupier  in  default  in  a  summary  manner;  when 


the  owner  or  occupier  of  any  such  house  or  part 
thereof  as  is  referred  to  in  this  section  is  from  poverty 
or  otherwise  unable,  in  the  opinion  of  the  nuUance 
authority,  effectually  to  carry  out  the  requirements  of 
this  section,  such  authoiity  may,  without  enforcing 
such  requirements  on  such  owner  or  occupier,  with  bis 
consent,  at  its  own  expense,  cleanse  and  disinfect  such 
house  or  part  thereof  and  any  articles  therein  likely  to 
retain  infection. 

23.  The  nuisance  authority  in  each  district  may 
provide  a  proper  place,  with  all  necessary  apparatus 
and  attendance,  for  the  disinfection  of  woollen  arti- 
cles, clothing,  or  bedding  which  have  become  infected, 
and  they  may  cause  any  articles  brought  for  dumfec- 
}ion  to  be  disinfected  free  of  charge, 

24.  It  shall  be  lawful  at  all  times  for  the  nuisance 
authority  to  provide  and  maintain  a  carriage  or  car- 
riages suitable  for  the  conveyance  of  persons  suffering 
under  any  contagious  or  infections  disease,  and  to  pay 
the  expense  of  conveying  any  person  therein  to  a 
hospital  or  place  for  the  reception  of  the  sick  or  to  his 
own  home.  • 

25.  If  any  person  suffering  from  any  dangerous 
infections  disorder  shall  enter  any  pnblic  conveyance 
without  previously  notifying  to  the  owner  or  driver 
thereof  that  he  is  so  suffering,  he  shall  on  conviction 
thereof  before  any  justice  be  liable  to  a  penalty  not 
exceeding  five  pounds,  *  and  shall  also  be  ordered  by 
auch  justice  to  pay  to  such  owner  and  driver  all  the 
losses  and  expenses  they  may  suffer  in  carrying  into 
effect  the  provisions  of  this  Act;  and  no  owner  or 
driver  of  any  pnblic  conveyance  shall  be  required  to 
convey  any  person  so  suffering  until  they  shall  hare 
been  first  paid  a  sum  sufficient  to  cover  all  such  losses 
and  expenses. 

26.  Where  a  hospital  or  place  for  the  reception  of 
the  sick  is  provided  within  the  district  of  a  nuisance 
authority,  any  justice  may,  with  the  consent  of  the 
superintending  body  of  snch  hospital  or  place,  by  or- 
der on  a  certificate  signed  by  a  legally  qualified  me- 
dical practitioner,  direct  the  removal  to  such  hospital 
or  place  for  the  reception  of  the  sick,  at  the  cost  of 
the  nuisance  authority,  of  any  person  suffering  from 
any  dangerous  contagions  or  infections  disorder,  being 
without  proper  lodging  or  accommodation,  or  lodged 
in  a  room  occupied  by  more  than  one  family,  or  being 
on  board  any  ship  or  vessel. 

27.  Any  nuisance  authority  may  provide  a  proper 
place  for  the  reception  of  dead  bodies,  and  where  any 
such  place  has  been  provided  and  any  dead  body  of 
one  who  has  died  of  any  infectious  disease  is  retained 
in  a  room  in  which  persons  live  or  sleep,  or  any  dead 
body  which  is  in  such  a  state  as  to  endanger  the 
health  of  the  inmates  of  the  same  honse  or  room  is 
retained  in  snch  honse  or  room,  any  justice  may,  on 
a  certificate  signed  by  a  legally  qualified  medical 
practitioner,  order  the  body  to  be  removed  to  soch 
proper  place  of  reception,  at  the  cost  of  the  nuisance 
authority,  and  direct  the  same  to  be  buried  within  a 
time  to  be  limited  in  such  order;  and  unless  the 
friends  or  relations  of  the  deceased  undertake  to  burr 
the  body  within  the  time  so  limited,  and  do  bury  the 
same,  it  shall  be  the  duty  of  the  relieving  officer  to 
bury  such  body  at  the  expense  of  the  poor  rate,  bat 
any  expense  so  incurred  may  be  recovered  by  the  re- 
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lieviog  officer  in  a  summary  manner  from  any  person 
legally  liable  to  pay  the  expense  of  such  burial. 

28.  Any  nuisance  authority  may  provide  a  proper 
pbee  (otherwise  than  at  a  workhouse  or  at  a  mortuary 
house  as  lastly  herein-before  provided  for)  for  the  re- 
ception of  dead  bodies  for  and  during  the  time  re- 
quired to  conduct  any  post-mortem  examination  or- 
dered by  the  coroner  of  the  district  or  other  consti- 
tuted authority,  and  may  make  such  regulations  as 
they  may  deem  fit  for  the  maintenance,  support,  and 
management  of  such  place;  and  where  any  such  place 
has  been  provided,  any  coroner  or  other  constituted 
authority  may  order  the  removal  of  the  body  for  car- 
rying oat  such  post-mortem  examination  and  the  re- re- 
moval of  such  body,  such  costs  of  removal  and  re- 
removal  to  be  paid  in  the  same  manner  and  out  of  the 
same  fond  as  the  cost  and  fees  for  postmortem  exa- 
minations when  ordered  by  the  coroner. 

29.  Any  nuisance  authority  may,  with  the  sanction 
of  the  privy  council,  signified  in  manner  provided  by 
"The  Public  Health  Act,  1858,"  lay  down  rules  for 
tho  removal  to  any  hospital  to  which  such  authority  is 
entitled  to  remove* patients,  and  for  keeping  in  such 
hospital  so  long  as  may  be  necessary  any  persons 
brought  vHhin  tbeir  district  by  any  ship  or  boat  who 
are  infected  with  a  dangerous  and  infectious  disorder, 
and  they  may  by  such  rules  impose  any  penalty  not 
exceeding  five  pounds  on  any  person  committing  any 
offence  against  the  same. 

30.  For  the  purposes  of  this  Act,  any  ship,  vessel, 
or  boat  that  is  in  a  place  not  within  the  district  of  a 
nuisance  authority  shall  be  deemed  to  be  within  the 
district  of  such  nuisance  authority  as  may  be  pre- 
scribed by  the  privy  council,  and  until  a  nuisance  au- 
thority has  been  prescribed  then  of  the  nuisance 
authority  whose  district  nearest  adjoins  the  place 
where  such  ship,  vessel,  or  boat  is  lying,  the  distance 
being  measured  in  a  straight  line,  but  nothing  in  this 
Act  contained  shall  enable  any  nuisance  authority  to 
interfere  with  any  ship,  vessel,  or  boat  that  is  not  in 
British  waters. 

31.  The  power  of  entry  given  to  the  authorities  by 
the  eleventh  section  of  the  Nuisances  Removal  Act, 
1855,  may  be  exercised  at  any  hour  when  the  busi- 
ness in  respect  of  which  the  nuisances  arises  is  in 
progress  or  is  usually  carried  on. 

And  any  justice's  order  once  issued  under  tho  said 
section  shall  continue  in  force  until  the  nuisance 
has  been  abated,  or  the  work  for  which  the  entry  was' 
necessary  has  been  done. 

32.  Any  ship  or  vessel  lying  in  any  river,  harbour, 
or  other  water  shall  be  subject  to  the  jurisdiction  of 
the  nuisance  authority  of  the  district  within  which 
such  river,  harbour,  or  other  water  is,  and  be  within 
the  provisions  of  the  Nuisances  Removal  Acts,  in  the 
same  manner  as  if  it  were  a  house  within  such  juris- 
diction, and  the  master  or  other  officer  in  charge  of 
such  ship  shall  be  deemed  fcr  the  purposes  of  the 
Nuisances  Removal  Acts  to  be  the  occupier  of  such 
abip  or  vessel ;  but  this  section  shall  not  apply  to  any 
ship  or  vessel  belonging  to  her  Majesty  or  to  any 
foreign  government. 

33.  Where  the  guardians  are  the  nuisance  autho- 
rity for  part  of  any  parish  only,  and  shall  require  to 
expend  money  on  account  of  such  part  in  execution  of 


the  provisions  of  the  said  Acts,  the  overseers  of  the* 
parish  shall,  upon  receipt  of  an  order  from  the  saict 
guardians,  raise  the  requisite  amount  from  the  per- 
sons liable  to  be  assessed  to  the  poor  rate  therein  by 
a  rate  to  be  made  in  like  manner  as  a  poor  rate,  and 
shall  have  all  the  same  powers  of  making  and  reco- 
vering the  same,  and  of  paying  the  expense  of  collect* 
ing  the  rate  when  made,  and  shall  account  to  the 
auditor  of  the  district  for  receipt  and  disbursement  of 
the  same,  in  like  manner,  and  with  the  same  conse- 
quences, as  in  the  case  of  the  poor  rale  made  by  them. 
34.  That  it  shall  be  lawful  for  the  nuisance  autho- 
rity, at  their  discretion,  to  require  the  payment  of  any 
costs  or  expenses  which  the  owner  of  any  premises 
may  be  liable  to  pay  under  the  said  Nuisances  Re- 
moval Acts  or  this  Act,  either  from  the  owner  or 
from  any  person  who  then  or  at  any  time  thereafter 
occupies  such  premises,  and  such  owner  or  occupier 
shall  be  liable  to  pay  the  same,  and  the  same  shall  be 
recovered  in   manner  authorized  by  the  Nuisance 
Removal  Acts,  and  the  owner  shall  allow  such  occu- 
pier to  deduct  the  sums  of  money  which  he  so  pays 
out  of  the  rent  from  time  to  time  becoming  due  in 
respect  of  the  said  premises,  as  if  the  same  had  been 
actually  paid  to  such  owner  as  part  of  such   rent: 
provided  always,  that  no  such  occupier  shall  be  re- 
quired to  pay  any  further  sum  than  the  amount  of 
rent  for  the  time  being  due  from  him,  or  which,  after 
such  demand  of  3uch  costs  or  expenses  from  such  oc- 
cupier, and  after  notice  not  to  pay  his  landlord  any 
rent  without  first  deducting  the  amount  of  such  costs 
or  expenses,  becomes  payable  by  such  occupier,  un- 
less he  refuse,  on  application  made  to  him  for  that 
purpose  by  or  on  behalf  of  the  nuisance  authority, 
truly  to  disclose  the  amount  of  his  rent  and  the  name 
and  address  Of  the  person  to  whom  such  rent  is  paya- 
ble, but  the  burden  of  proof  that  the  sum  demanded 
from  any  such  occupier  is  greater  than  the  rent  due 
by  him  at  the  time  of  such  notice,  or  which  has  since 
accrued,  shall  lie  upon  Buch  occupier;  provided  also, 
that  nothing  herein  contained  shall  be  taken  to  affect 
any  contract  made  or  to  be  made  between  any  owner 
or  occupier  of  any  house,  building,  or  other  property 
whereof  it  is  or  may  be  agreed  that  the  occupier  shall 
pay  or  discharge  all  rates,  dues,  and  sums  of  money 
payable  in  respect  of  such  house,  building,  or  other 
property,  or  to  affect  any  contract  whatsoever  be- 
tween landlord  or  tenant. 

Part  III. 
Miscellaneous. 
35.  On  application  to  one  of  her  Majesty's  princi- 
pal secretaries  of  Btate  by  the  nuisance  authority  of 
the  city  of  London,  or  any  district  or  parish  included 
within  the  Act  for  the  better  local  government  of  the 
metropolis,  or  of  any  municipal  borough,  or  of  any  place 
under  the  Local  Government  Act,  1858,  or  any  local 
improvement  Act,  or  of  any  city  or  town  containing, 
according  to  the  census  for  the  time  being  in  force,  a 
population  of  not  less  than  five  thousand  inhabitants, 
the  secretary  of  state  may,  as  he  may  think  fit,  by 
notice  to  be  published  in  the  London  Gazette,  declare 
the  following  enactment  to  be  in  force  in  tho  district 
of  such  nuisance  authority,  and  from  and  after  the 
publication  of  such  notice  the  nuisance  authority  shall 
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be  empowered  to  make  regulation*  for  the  following 

matters;  that  is  to  say, 

1*  For  fixing  the  number  of  persons  who  may  oc- 
cupy a  house  or  part  of  a  house  which  is  let 
in  lodgings  or  occupied  by  members  of  more 
than  one  family : 

2.  For  the  registration  of  houses  thus  let  or  occu- 

pied in  lodgings : 

3.  For  the  inspection  of  such  houses,  and  the  keep- 

ing the  same  in  a  cleanly  and  wholesome 
•rate: 
4*  For  enforcing  therein  the  provision  of  privy  ac- 
commodation and  other  appliances  and  means 
of  cleanliness  in  proportion  to  the  number  of 
lodgings  and  occupiers,  and  the  cleansing  and 
ventilation  of  the  common  passages  and  stair- 
cases: 
5.  For  the  cleansing  and  lime-whiting  at  stated 
times  of  such  premises: 
The  nuisance  authority  may  provide  for  the  enforce- 
ment  of  the  above  regulations  by  penalties  not  exceed- 
ing forty  shillings  for  any  one  offence,  with  an  addi- 
tional penalty  not  exceeding  twenty  shillings  for  every 
day  during  which  a  default  in  obeying  such  regula- 
tions may  continue;  but  such  regulations  shall  not  be 
of  any  validity  unless  and  until  they  shall  have  been 
confirmed  by  the  secretary  of  state. 

But  this  section  shall  not  apply  to  common  lodging 
houses  within  the  provisions  of  the  Common  Lodging 
Houses  Act,  1851,  or  any  Act  amending  the  same. 

36.  Where  two  convictions  against  the  provisions 
of  any  Act  relating  to  the  overcrowding  of  a  house, 
or  the  occupation  of  a  cellar  as  a  separate  dwelling 
place,  shall  have  taken  place  within  the  period  of 
three  months,  whether  the  persons  so  convicted  were 
or  were  not  the  same,  it  shall  be  lawful  for  any  two 
justices  to  direct  the  closing  of  such  premises  for  such 
time  as  they  may  deem  necessary,  and,  in  the  case  of 
cellars  occupied  as  aforesaid,  to  empower  the  nuisance 
authority  to  permanently  close  the  same,  in  such  man- 
ner as  they  may  deem  fit,  at  their  own  cost. 

37-  The  sewer  authority,  or  in  the  metropolis  the 
nuisanoe  authority,  may  provide  for  the  use  of  the 
inhabitants  with  its  district  hospitals  or  temporary 
places  for  the  recoption  of  the  sick. 

Such  authority  may  itself  build  such  hospitals  or 
places  of  reception,  op  make  contracts  for  the  nse  of 
any  existing  hospital  or  part  of  a  hospital,  or  for  the 
temporary  use  of  any  place  for  the  reception  of  the 
sick. 

It  may  enter  into  any  agreement  with  any  person 
or  body  of  persons  having  the  management  of  any 
hospital  for  the  reception  of  the  sick  inabitants  of  its 
district,  on  payment  by  the  sewer  authority  of  such 
annual  or  other  sum  as  may  be  agreed  upon. 

The  carrying  into  effect  this  section  shall  in  the  case 
of  a  sewer  authority  be  deemed  to  be  one  of  the  pur- 
poses of  the  said  Sewage  Utilization  Act,  1865,  and 
all  the  provisions  of  the  said  Act  shall  apply  accord- 
ingly. 

Two  or  more  authorities  having  respectively  the 
power  to  provide  separate  hospitals  may  combine  in 
providing  a  common  hospital,  and  all  expenses  incur- 
red by  such  authorities  in  providing  such  hospital 
shall  be  deemed  to  be  expenses  incurred  by  thorn  re- 


spectively in  carrying  into  effect  the  purposes  of  this 
Act. 

38.  Any  person  suffering  from  any  dangerous  in- 
fectious disorder  who  wilfully  exposes  himself,  with- 
out proper  precaution  against  spreading  the  said  dis- 
order, in  any  street,  public  place,  or  public  conveyance, 
and  any  person  in  charge  of  one  so  suffering  who  so 
exposes  the  sufferer,  and  any  owner  or  driver  of  a 
public  conveyance  who  does  not  immediately  provide 
for  the  disinfection  of  his  conveyance  after  it  has,  with 
the  knowledge  of  such  owner  or  driver,  conveyed  any 
such  sufferer,  and  any  person  who  without  previous  dis- 
infection gives,  lends,  sells,  transmits,  or  exposes  any 
bedding,  clothing,  rags,  or  other  things  which  have 
been  exposed  to  infection  from  such  disorders,  shall, 
on  conviction  of  such  offence  before  any  justice,  be 
liable  to  a  penalty  not  exceeding  Aye  pounds:  pro- 
vided that  no  proceedings  under  this  section  shall  be 
taken  against  persons  transmitting  with  proper  pre- 
cautions any  such  bedding,  clothing,  rags,  or  other 
things  for  the  purpose  of  having  the  same  disinfected. 

39.  If  any  person  knowingly  lets  any  house,  room, 
or  part  of  a  house  in  which  any  person  suffering  from 
any  dangerous  infectious  disorder  has  been  to  any 
other  person  without  having  such  house,  room,  or  part 
of  a  house,  and  all  articles  therein  liable  to  retain  in- 
fection, disinfected  to  the  satisfaction  of  a  qualified 
medical  practitioner  as  testified  by  a  certificate  given 
by  him,  such  person  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds.  For  the  purposes  of  this 
section  the  keeper  of  an  inn  shall  be  deemed  to  let 
part  of  a  house  to  any  person  admitted  as  a  guest  into 
such  inn. 

40.  Where  in  any  place  two  or  more  boards  of 
guardians  of  local  authorities  have  jurisdiction,  the 
privy  council  may,  by  any  order  made  under  The 
Diseases  Prevention  Act,  1855,  authorize  or  require 
such  boards  to  act  together  for  the  purposes  of  that 
Act,  and  may  prescribe  the  mode  of  such  joint  action 
and  of  defraying  the  costs  thereof. 

41.  In  any  proceedings  under  the  Common  Lodg- 
ing Houses  Act,  1851,  if  the  inmates  of  a  honse  or 
part  of  a  house  allege  that  they  are  members  of  the 
same  family,  the  burden  of  proving  such  allegation 
shall  lie  on  the  persons  making  it. 

42.  The  sixty -seventh  section  of  The  Public  Health 
Act,  1848,  relating  to  cellar  dwellings,  shall  apply  to 
every  place  in  England  and  Ireland  where  snch 
dwellings  are  not  regulated  by  any  other  Act  of  Par- 
liament, and  in  applying  that  section  to  places  where 
it  is  not  iu  force  at  the  time  of  the  passing  of  this 
Act  the  expression  "  this  Act "  shall  be  construed  to 
mean  the  u  Sanitary  Act,  1866,"  and  not  the  said 
Public  Health  Act,  1848.  In  construing  the  said 
sixty-seventh  section  as  applied  by  this  Act,  nuisance 
authority  shall  be  substituted  for  the  local  board. 

43.  Local  boards  acting  in  execution  of  The  Local 
Government  Act,  1858,  may  adopt  the  Act  to  en- 
courage the  establishment  of  public  baths  and  wash- 
houses,  and  any  Act  amending  the  same,  for  district* 
in  which  those  Acts  are  not  already  in  force,  and 
when  they  have  adopted  the  said  Acts  they  shall  bare 
all  the  powers,  duties,  and  rights  of  commiasioneia 
under  the  said  Acts ;  and  all  expenses  incurred  br 
any  local  board  in  carrying  into  execution  the  Acts 
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referred  to  in  this  section  shall  be  defrayed  out  of  the 
general  district  rates,  and  all  receipts  by  them  under  ' 
the  said  Acts  shall   be  carried  to  the  district  fund  { 
account. 

44.  When  the  district  of  a  burial  board  is  conter- 
minous with  the  district  of  a  local  board  of  health,  the 
burial  board  may,  by  resolution  of  the  vestry,  and  by 
agreement  of  the  burial  board  and  local  board,  trans- 
fer to  the  local  board  all  their  estate,  property,  rights, 
powers,  duties,  and  liabilities,  and  from  and  after  such 
transfer  the  local  board  shall  have  all  such  estate, 
property,  rights,  powers,  duties,  and  liabilities  as  if 
the  local  board  had  been  appointed  a  burial  board  by 
order  in  council  under  the  fourth  section  of  the  Act 
of  the  session  of  the  twentieth  and  twenty-first  years 
of  the  reign  of  her  present  Majesty,  chapter  eighty- 
one. 

45.  If  any  person  wilfully  damages  any  works  or 
property  belonging  to  any  local  board,  sewer  autho- 
rity, or  nuisance  authority,  he  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

46.  The  following  bodies,  that  is  to  say,  local 
hoards,  sewer  authorities,  and  nuisance  authorities,  if 
not  already  incorporated,  shall  respectively  be  bodies 
corporate  designated  by  such  names  as  they  may 
usually  bear  or  adopt,  with  power  to  sne  and  be  sued 
in  such  names,  and  to  hold  lands  for  the  purposes  of 
the  several  Acts  conferring  powers  on  such  bodies 
respectively  in  their  several  characters  of  local  boards, 
sewer  authorities,  or  nuisance  authorities. 

47.  The  authority  conferred  on  one  of  her  Majesty's 
principal  secretaries  of  state  by  section  seventy-five 
of  the  Local  Government  Act,  1858,  to  empower  ty 
provisional  order  a  local  board  to  put  in  force,  with 
reference  to  the  land  referred  to  in  such  order,  the 
powers  of  The  Lands  Clauses  Consolidation  Act,  1845, 
with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement,  shall  extend  and  apply 
and  shall  be  deemed  to  have  always  extended  and 
applied  to  every  case  in  which,  by  The  Public  Health 
Act,  1848,  and  The  Local  Government  Act,  1858, 
or  either  of  them,  or  any  Act  extending  or  amending 
those  Acts,  or  either  of  them,  a  local  board  are  au- 
thorised to  purchase,  provide,  use,  or  take  lands  or 
premises  for  any  of  the  purposes  of  the  said  Acts,  or 
either  of  them,  or  of  any  such  Act  as  aforesaid;  and 
sections  seventy-three  and  eighty-four  of  the  Public 
Health  Act,  1848,  shall  be  construed  as  if  the  words 
44  by  agreement "  therein  respectively  used  bad  been 
expressly  repealed  by  section  seventy-five  of  the  Local 
Government  Act,  1858. 

48.  Any  local  board,  sewer  authority,  or  nuisance 
authority  may  appear  before  any  justice  or  justices,  or 
in  any  legal  proceeding,  by  its  clerk  or  by  any  officer 
or  member  authorized  generally  or  in  respect  of  any 
special  proceeding  by  resolution  of  such  board  or  au- 
thority, and  such  person  being  so  authorised  shall  be 
at  liberty  to  institute  and  carry  on  any  proceeding 
which  the  nuisance  authority  is  authotized  to  insti- 
tute and  carry  on  under  the  Nuisance  Removal  Acts 
or  this  Act. 

49.  Where  complaint  is  made  to  one  of  her  Ma- 
jesty's principal  secretaries  of  state  that  a  sewer  au- 
thority or  local  board  of  health  has  made  default  in 
providing  its  district  with  sufficient  sewers,  or  in  the 


maintenance  of  existing  sewers,  or  in  providing  its 
district  with  a  supply  of  water  in  cases  where  danger 
arises  to  the  health  of  the  inhabitants  from  the  in- 
sufficiency or  unwholesomeness  of  the  existing  supply 
of  water,  and  a  proper  supply  can  be  got  at  a  reason- 
able cost,  or  that  a  nuisance  authority  has  made  de- 
fault in  enforcing  the  provisions  of  the  Nuisance  Re- 
moval Acta,  or  that  a  local  board  has  made  default  in 
enforcing  the  provisions  of  the  Local  Government 
Act,  the  said  secretary  of  state,  if  satisfied  after  due 
inquiry  made  by  him  that  the  authority  has  been 
guilty  of  the  alleged  default,  shall  make  an  order  limit- 
ing a  time  for  the  performance  of  its  duty  in  the 
matter  of  such  complaint ;  and  if  such  duty  is  not  per- 
formed by  the  time  limited  in  the  order,  the  said  secre- 
tary of  state  shall  appoint  some  person  to  perform 
the  same,  and  shall  by  order  direct  that  the  expenses 
of  performing  the  same,  together  with  a  reasonable 
remuneration  to  the  person  appointed  for  superintend- 
ing such  performance,  and  amonnting  to  a  sum  speci- 
fied in  the  order,  together  with  the  costs  of  the  pro- 
ceedings, shall  be  paid  by  the  authority  in  default; 
and  any  order  made  for  the  payment  of  such  costs 
and  expenses  may  be  removed  into  the  Court  of 
Queen's  Bench,  and  be  enforced  in  the  same  manner 
as  if  the  same  were  an  order  of  such  Court. 

50.  All  expenses  incurred  by  a  sewer  authority 
or  local  board  in  giving  a  supply  of  water  to  premises 
under  the  provisions  of  the  seventy -sixth  section  of 
The  Public  Health  Act,  1848,  or  the  fifty-first  section 
of  The  Local  Government  Act,  1858,  and  recoverable 
from  the  owners  of  the  premises  supplied,  may  be  re- 
covered in  a  summary  manner. 

51.  All  penalties  imposed  by  the  Act  of  the  sixth 
year  of  George  the  Fourth,  chapter  seventy- eight,  in- 
tituled An  Act  to  repeal  the  several  Lowe  relating  to 
Quarantine,  and  to  make  other  provisions  in  lieu 
thereof,  may  be  reduced  by  the  justices  or  court  having 
jurisdiction  in  respect  of  such  penalties  to  such  sum 
as  the  justices  or  court  think  just. 

52.  Every  vessel  having  on  board  any  person  af- 
fected with  a  dangerous  or  infectious  disorder  shall  be' 
deemed  to  be  within  the  provisions  of  the  Act  of  the 
sixth  year  of  King  George  the  Fourth,  chapter  seventy- 
eight,  although  such  vessel  has  not  commenced  her 
voyage,  or  has  come  from  or  is  bound  for  some  place 
in  the  United  Kingdom ;  and  the  lords  and  others  of 
her  Majesty's  most  honourable  privy  council,  or  any 
three  or  more  of  them  (the  lord  president  of  the  coun- 
cil or  one  of  her  Majesty's  principal  secretaries  of 
state  being  one),  may,  by  order  or  orders  to  be  by 
them  from  time  to  time  made,  make  such  rules,  orders, 
and  regulations  as  to  them  shall  seem  fit*  and  every 
such  order  shall  be  certified  under  the  hand  of  the 
clerk  in  ordinary  of  her  Majesty's  privy  council,  and 
shall  be  published  in  the  London  Gazette,  and  such 
publication  shall  be  conclusive  evidence  of  such  order 
to  all  intents  and  purposes;  and  such  orders  shall  be 
binding  and  be  carried  into  effect  as  soon  as  the  same 
shall  have  been  so  published,  or  at  such  other  time 
as  shall  be  fixed  by  such  orders,  with  a  view  to  the 
treatment  of  persons  affected  with  cholera  and  epi- 
demic, endemic,  and  contagious  disease,  and  prevent- 
ing the  spread  of  cholera  and  such  other  diseases 'as 
well  on  the  seas,  rivers,  and  waters  of  the  United 
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Ifingdom,  and  on  the  high  seas  within  three  miles  of 
tfie  coasts  thereof,  as  on  land;  and  to  declare  and 
determine  by  what  nuisance  authority  or  authorities 
auch  orders,  rules,  and  regulations  shall  be  enforced 
and  executed ;  and  any  expenses  incurred  by  such  nui- 
sance authority  or  authorities  shall  be  deemed  to  h© 
expenses  incurred  by  it  or  them  in  carrying  into  effect 
thV  Nuisances  Removal  Act. 

53.  Where  notice  has  been  given  by  the  nuisance 
authority,  or  their  officer  or  officers,  for  the  periodical 
retnoval  of  manure  or  other  refuse  matter  from  mews, 
stables,  or  other  premises  (whether  such  notice'  shall 
be  by  public  announcement  in  the  locality  or  other- 
wise), and  subsequent  to  such  notice,  the  person  or 
persons  to  whom  the  manure  or  other  refuse  matter 
belongs  shall  not  so  remove  the  same.,  or  shall  per- 
mit a  further  accumulation,  and  shall  not  continue  such 
periodical  removal  at  such  intervals  as  the  nuisance 
authority,  or  their  officer  or  officers,  shall  direct,  he 
or  they  shall  be  liable,  without  further  notice,  to  a 
penalty  of  twenty  shillings  per  day  for  every  day  dnr- 
ing  which  such  manure  or  other  refuse  matter  shall  be 
permitted  to  accumulate,  such  penalty  to  be  recovered 
in.'  a  summary  manner:  Provided  always,  that  this 
section  shall  not  apply  to  any  place  where  the  board 
of  guardians'  or  overseers  of  the  poor  are  the  nuisance 
authority. 

'  54.  Penalties  under  this  Act,  and  expenses  directed 
to  be  recovered  in  a  summary  manner,  may  be  re- 
covered before  two  justices  in  manner  directed  by  an 
Act  passed  in  the  session  holden  in  the  eleventh  and 
twelfth  years  of  the  reign  of  her  Majesty  Queen  Vic- 
tori*,  chapter  forty- three,  intituled,  An  Act  to  facili- 
tate the  Performance  of  the  Duties  of  Justices  of  the 
P$ace  out  of  Sessions  within  England  and  Wales  with 
refpec^  to  summary  Convictions  and  Orders,  or  any 
Act  amending  the  same. 

55.  All  Dowers  given  by  this  Act  shall  be  deemed 
to  be  in  addition  to  and  not  in  derogation  of  any 
other  powers  conferred  on  any  local  authority  by  Act 
ojf  Parliament,  law,  or  custom,  and  such  authority 
iuay  exercise  such  other  powers  in  the  same  manner 
as  lif  this  Act  had  not  passed. 

PAR^  IV. 
Application  of  Act  to  Ireland^ 

56.  In  applying  the  first  part  of  this  Act  to  Ireland 
the  following  changes  shaQ  be  observed : " 

(1.)  The  provisions  of  the  sections  numbered  from 
seventy-  feve  to  eighty,  both  included,  of 
The  Public  Health  Act,  1848,  and  Sections 
fifty-one,  fifty- two,  and  fifty- three  of  the 
Local'  Government  Act,  1858,  and  section 
twenty  of  The  Local  Government  Act, 
1858,' Amendment  Act,  1861,  referred  to 
in  the"  First  Part  of  this  Act,  shall  for  all 
purposes  connected  with  the  execution  of 
this  Act  be  extended  to  Inland: 

(2.)  The  Sewage  Utilization  Act,  1865,  shall  be 
amended  by  substituting  in  Ireland  the 
sewer  authority,  as  defined  by  the  First 
Schedule  to  this  Act,  for  the  sewers'  autho- 
rity as  defined  by  said  Act. 

57.  The  -Nuisance  Removal  Acts  as  amended  by 


the  Second  Part  of  this  Act  aha!!  apply  to  Ireland; 
provided,  however,  that  in  soch  application  the  fol- 
lowing changes  shall  be  observed : 
(1.)  Sewer  authority  as  defined  by  the  Sewage 
Utilization  Act,   1865,  and  amended  by 
this  Act,  shall  in  Ireland  be  the  nuisance- 
authority  for  executing  the  Nuisance  Re- 
moval Acts: 
(2.)  The  expenses  of  executing  the  Nuisance  Re- 
moval Acts  shall  be  defrayed  out  of  the 
funds  herein-after  provided: 
(3.)  The  penalties  shall  be  recovered  in  the  man- 
ner herein-after  provided : 
(4.)  The:  expressions  "  major,  aldermen,  and  bur- 
gesses,* "  council,'*  "  borough  rate,**  "  bo- 
rough fund,1*  and  u  town  rate,11  shall  in 
the  First    Schedule  hereto   have  respec- 
tively the  same  meaning  as  in  the  Aets  for 
the  regulation  of  municipal  corporations  in 
Ireland* 
(5.)  For  the  purposes  of  the  twenty-second  section 
of  the  IRrisance  Removal  Act,  1855,  the- 
nuisance  authority  shall  m  Ireland  have 
the  power  of  entering  land  conferred  by  the 
Sewage  Utilization  Act,  1865,  and  shall 
have  the  same  power  of  levying  assess- 
ments under  the  said  section  that  they 
have  of  levying  any  other  rates*  they  are. 
authorized  by  law  to  impose. 
58.  In  Ireland  the  nuisance  authority,  not  being- 
the  guardians  of  the  poor,  shall  pay  all  expenses  in- 
curred by  them  in  carrying  the  Nuisance  Removal 
Acts  into  effect  out  of  the  fund  in  the  First  Schedule 
in  that  behalf  mentioned,  and  where  sttch  fnnd  arise* 
wholly  or  in  part  rronl  rates  shall  have,  in  addition  to 
their  existing  powers  of  rating,  aH  such  powers  for 
making  and  levying  any  extra  rate,  if  necessary,  re- 
spectively, as  in  the'  case  of  any  rate  authorized  to  be 
made  under  fhe  provisions  of  the  respective  Acts  of 
Parliament  under  which  the  nuisance  authorities  are 
constituted  or  authorized  to  levy  rates;  and  all  pro- 
visions of  such  Acts(  respectively  shall  be  applicable  in 
respect  thereof;  provided  that  when  the  rates  to  be- 
assessed  by  such  authority  are  limited  by  law  to  a 
certain  rateable  amount,  snch  limitation  shall  not  ap- 
ply or  extend  to  expenses  incurred  in  carrying  thia 
Act  into  execution ;  and  it  shall  be  lawful  for  such 
authority  to  assess  the  expenses  under  this  Act  in 
addition  to  such  limited  assessment. 

59-  In  Ireland^  a  nuisance  authority,  being*  guar- 
dians of  the  poor,  sl.all  pay  all  expenses  incurred  by 
them  in  carrying  this  Act  into  effect  ont  of  the  poor 
rates  of  the  union,  and  charge  the  same  to  the  union, 
or  any  electoral  division  or  electoral  divisions  thereof, 
in  such  manner  as  the  poor  law  commissioners  shall  from 
tiine.  to  time,  by  general  orders  applicable  to  classes 
of  cases,  or  by  order  in  any  particular  case,  direct. 

60.  In  Ireland,  penalties  nnder  this  Act  and  ex- 
penses or  compensation  directed  to  be  recovered  in  a 
summary  manner,  and  nuisances  and  other  offences 
liable  to  be  prosecuted  summarily,  shall  be  recovered 
and  prosecuted  in  manner  directed  by  the  Petty  Ses- 
sions1 (IreUind)  Act,  1851,  or  any  Act  amending  the 
same;  and  all  penalties  recovered  by  any  authority 
under  this  Act  shall  be  paid  to  them  respectively,  and 
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by  them  applied  in  aid  of  their  expenses  under  this 
Act 

An j  order  authorized  to  be  made  by  justices 
under  this  Act  shall  be  deemed  to  be  an  order  made 
open  a  complaint  on  which  justices  are  authorized  to 
make  orders  under  the  last- mentioned  Act. 

61.  In  applying  the  provisions  of  Part  IIL  of  this 
Act  to  Ireland  the  following  changes  shall  be  ob- 
served : 
(I.)  Application  for  power  to  make  regulations  as 
to  lodging  houses  may  be  made  by  any 
nuisance  authority,  except  a  board  of  guar- 
dians, and  shall  be  made  to  the  Lord  Lieu- 
tenant in  council,  and  the  said  Lord  Lieu- 
tenant  in  council  shall  have  the  power  of 
declaring  the  enactments  as  to   lodging 
houses  in  the  Third  Part  of  this  Act  to  be 
in  force  in  any  nuisance  district: 
(2.)  The  said  Lord  Lieutenant  in  council  shall 
hays  and  exercise  the  power,  in  respect  of 
boards  of  guardians  acting  together,  vested 
in  the  privy  council  by  the  said  Third  Part 
of  this  Act: 
(3.)  In  Ireland,  auy  nuisance  authority,  except  a 
board  of  guardians,  may  exercise  the  pow- 
ers conferred  on  local  boards  acting  in  the 
execution  of  The  Local  Government  Act, 
1858,  by  the  said  Third  Part  of  this  Act: 
{4.)  Sewer  and  nuisance  authorities  in  Ireland 
shall  be  incorporated  for  the  purposes  of 
this  Act  by  the  names  set  forth  in  the  said 
First  Schedule  hereto;  and  snch  sewer  or 
nuisance  authorities  may  hold  lands  by  such 
names  for  the  purposes  of  the  burial  ground 
(Ireland)  Act,  1856: 
(5.)  The  penalties  under  the  Third  Part  of  this  Act 
shall  be  recovered  in  like  manner  as  herein- 
before provided  with  respect  to  penalties 
under  the  Second  Part  of  this  Act. 
02,  The     Diseases    Prevention    Act,    1855,   as 
amended  by  the  Nuisance  Removal  and  Disease  Pre- 
vention Amendment  Act,  1860,  and  this  Act,  shall 
extend  to  Ireland:  provided,  however,  that  in  such 
application  the  following  changes  shall  be  observed: 
(1.)  The  Lord  Lieutenant  in  council  shall  have  the 
power  with  respect  to  Ireland  which  the 
privy  council  has  under  such  provisions  for 
the  prevention  of  disease  in  England: 
(2.)  The  commissioners  for  administering  the  laws 
for  the  relief  of  the  poor  in  Ireland,  herein- 
after called  the  poor  law  commissioners, 
shall  be  the  authority  in  Ireland  for  issuing 
regulations  to  carry  the  provisions  of  said 
Act  into  effect: 
(3.)  The  regulations  of  the  poor  law  commissioners 
shall  be  authenticated  in  like  manner  as 
orders  of  theirs  under  the  Dispensary  Actx 
1851,  stat.  14  415  Vict  c.  68,  sect.  8: 
(*•)  In  defraying  the  expenses  of  the  prevention  of 
disease  out  of  the  poor  rate  of  the  union 
under  this  Act  the  guardians  of  the  poor 
shall  charge  the  same  to  the  union,  or  any 
dispensary  district  or  electoral  division  or 
divisions  thereof,  in  such  manner  as  the 
poor  law  commissioners  shall  from  time  to 


time,  ey  general  orders  Applicable  to  classes 
9f  cases,  or  by  orders  in  particular  cases, 
direct., 

63.  fn  Ireland,  all  committees,  inspectors,  medical 
officers,  and  other  persons  appointed  or  employed  un- 
der the  powers  of  statute  fourteenth  and  fifteenth 
Victoria,  chapter  sixty-eight,  (the  Dispensaries  Act, 
1851,)  shall  and  they  are  hereby  required  within  their 
respective  districts  to  aid  the  local  authority,  and  such 
officers  or  persons  as  they  shall  appoint  or  employ,  in 
the  superintendence  and  execution  of  any  directions 
and  regulations  which  may  at  any  time  be  issued  by 
the  poor  law  commissioners  for  the  time  being  under 
the  authority  and  by  virtue  of  this  Act. 

64.  In  Ireland^  the  provisions  of  The  Dispensary 
Act,  1851  (statute  14  &  15  Viet.  c.  68),  with  respect 
to  the  duties  and  appointment  of  medical  inspectors, 
shall  be  incorporated  with  this  Act,  and  the  prevention 
of  disease  and  inquiry  into  public  health  under  this 
Act  shall  be  deemed  one  of  the  purposes  for  which 
such  medical  inspectors  have  been  or  may  be  ap- 
pointed, in  like  manner  as  if  its  provisions  had  been 
referred  to  in  the  said  Act  of  1851,  instead  of  the 
provisions  of  the  said  Nuisance  Removal  and  Diseases 
Prevention  Act  of  1848. 

65.  In  Ireland,  whenever  in  compliance  with  any 
direction  or  regulation  of  the  poor  law  commissioners 
which  they  may  be  empowered  to  make  nnder  the 
laws  for  the  time  being  as  to  the  public  health,  auy 
medical  officer  of  a  union  or  dispensary  district,  or 
any  other  medical  practitioner  specially  employed  by 
the  guardians  for  the  purpose,  shall  perform  any  extra 
medical  service  in  any  union  or  part  of  a  union,  it  shall 
and  may  be  lawful  for  the  guardians  of  the  union  to 
determine,  subject  to  the  approval  of  the  said  codi- 
missioners,  and  if  they  shall  not  approve  the  amount 
determined  by  the  guardians,  for  the  said  commission- 
ers to  fix  by  order  under  their  seal,  such  remuneration, 
proportioned  to  the  nature  and  extent  of  such  services 
as  aforesaid,  as  to  them  shall  appear  just  and  reason- 
able; and  the  amount  of  such  remuneration  shall  be 
paid  to  such  medical  officer  or  other  medical  practi- 
tioner by  the  guardians  of  the  union  out  of  the  rates 
raised  for  the  relief  of  the  poor,  and  shall  be  charged 
either  to  the  union  at  large,  or  to  such  part  or  parts 
of  the  union  according  to  the  nature  of  the  case,  as 
the  said  commissioners  shall  in  each  case  direct. 

66.  The  Lord  Lieutenant  in  council  may  from  time 
to  time  direct  the  poor  law  commissioners  to  cause  to 
be  made  such  inquiries  as  the  Lord  Lieutenant  in 
council  see  fit  in  relation  to  any  matters  concerning 
the  public  health  in  any  place  or  places  in  Ireland, 
and  the  poor  law  commissioners  shall  report  the  result 
of  such  inquiries  to  the  Lord  Lieutenant  in  council. 

67.  Publication  shall  be  made  in  the  Dublin  Ga- 
zette in  any  case  in  Irelarid  where  publication  in  the 
London  Gazette  is  required  in  England. 

68.  All  powers  relating  to  the  execution  of  this 
Act  in  England,  and  by  this  Apt  vested  in  one  of  her 
Majesty's  principal  secretaries  of  state,  shall  with  re- 
gard to  the  execntion  of  this  Act  in  Ireland,  in  all 
cases  not  herein-befbre  expressly  provided  for,  be 
vested  in  the  Lord  Lieutenant  or  other  chief  gover- 
nor or  governors  of  Ireland;  and  all  powers  relating 
to  the  execution  of  this  Act  in  England,  and  by  this 
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Act  vested  in  the  privy  council  in  England,  shall, 
with  regard  to  the  execution  of  this  Act  in  Ireland, 
in  all  cases  not  herein- before  express! y  provided  for, 
be  vested  in  the  Lord  Lieutenant  in  council  in  Ire- 
and. 

69.  From  and  after  the  passing  of  this  Act  the  Acts 
set  forth  in  the  Second  Schedule  hereto  shall  be  re- 


pealed, so  far  as  they  are  still  in  force:  provided  al- 
ways that  all  proceedings  commenced  or  taken  under 
the  said  Acts  and  not  yet  completed  may  be  proceeded 
with  under  said  Acts,  and  that  all  contracts  sad 
works  undertaken  by  virtue  of  said  Acts  shall  conti- 
nue and  be  effective  as  if  said  Acta  had  not  btea 
repealed. 


SCHEDULES. 

FIRST  SCHEDULE. 

Application  to  Ireland. 


Dweription  of  Sewan  and  Nuliaaot 
Authority  in  IreUnd. 


The  Right  Honorable  the  Lord 
Mayor,  Aldermen,  and  Burgesses, 
acting  by  the  Town  Council. 


The  Mayor,  Aldermen,  and  Bur- 
gesses, acting  by  the  Town 
Council. 

The  Town  Commissioners 


The  Township  Commissioners 


The  Commissioners  appointed  by 
Tirtue  of  an  Act  made  in  the 
9th  Year  of  the  Reign  of  George 
the  Fourth,  intituled  "An  Act 
to  make  Provision  for  the  light- 

.  ing,  oU&nnng,  and  watching  of 
Cities  and  Towns  Corporate  and 
Market  Towns  in  Ireland  in  cer- 
tain Cases." 

The  Municipal  Commissioners 


The  Guardians  of  the  Poor  of  each 
Union. 


Description  of  Sewers  and 

Nuisance  District  in 

Ireland. 


The  City  of  Dublin 


Towns  Corporate,  with  ex- 
ception of  Dublin 


Towns  haying  Town  Com- 
missioners, under  the 
Towns  Improvement 
(Ireland)  Act,  1854  (17 
&  18  Vict.  o.  118),  or 
under  any  Local  Act. 

Townships  having  Com- 
missioners under  Local 
Acts. 

Towns  under  such  Com- 
missioners. 


Towns  having  Municipal 
Commissioners,  under  8 
&  4  Vict.  c.  108. 

Such  Part  of  each  Union 
as  is  not  under  another 
Sewer  or  Nuisance  Au- 
thority. 


Corporate  Name  for  the 
Purpose  of  suing  or  being  rood, 
or  holding  Property  m  ' 
the  Provisions  of  this . 


The  Right  Honorable  the 
Lord  Mayor,  Aldermen, 
and  Burgesses  of  the 
City  of  Dublin. 

The  Mayor,  Aldermen,  and 
Burgesses  of  the  City  or 
Town  of 

The  Town  Commissioners 
of 


The   Township    Commis- 
sioners of  — 


The  Lighting  and  Cleans- 
ing Commissioners  of  the 
Town  of 


The   Municipal    Commis 
sioners  of  — 


The  Guardians  of  the  Poor 
of  the Union. 


Bate  or  Fund  out  of  which 

Expenses  incurred  by  Seven 

or  Nuisance  Authority  under 

tbisAettobedefzayeiL 


The  Borough  Rate  or  Bo- 
rough Fund. 


The  Borough  Rate  or  Bo- 
rough Fund. 


The  Town  Fund. 


The  Poor  Rate  of  Union. 


SECOND  SCHEDULE. 
Statutes  repealed. 

Local  Boards  of  Health  Act  for  Ireland,  1818; 
statute  58  Geo.  3,  c.  47,  ss.  10  to  15,  inclusive. 

Officers  of  Health  Act  for  Ireland,  1819;  statute 
59  Geo.  3,  c.  41. 

Nuisance  Removal  and  Disease  Prevention  Act, 
1848. 

Nuisance  Removal  and  Disease  Prevention  Act, 
1849. 


CAP.  XCI. 
Jin  Act  to  apply  a  sum  out  of  the  Consolidated  Fond 
and  the  Surplus  of  Ways  and  Means  to  the  Service 


of  the  Year  ending  Thirty-first  March  One  thousand 
eight  hundred  and  sixty-seven,  and  to  appropriate 
the  Supplies  granted  in  this  Session  of  Parliament 

[10th  August  1866.] 

CAP.  XCIL 

An  Act  to  confirm  certain  Provisional  Orders  made 

nnder  an  Act  of  the  Fifteenth  Years  of  Her  present 

Majesty,  to  facilitate  arrangements  for  the  Relief 

of  Turnpike  Trusts.  [I Oth  August,  1866.] 


cap.  xcra. 

An  Act  to  confirm  a  Provisional  Ordsr  under  "The 
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Genera]  Police  and  Improvement  (Scotland)  Act, 
1862,**  relating  to  the  Bargh  of  Aberdeetu 

[10th  August  1866.] 

CAP.  XCIV. 
As  Act  to  authorize  the  Inclosare  of  certain  Lands  in 
pursuance  of  a  Report  from  the  Inclosare  Commis- 
sioners for  England  and  Wales. 

[\0th  August  1866] 

CAP.  XCV. 

An  Act  to  enable  the  Public  Works  Loan  Commis- 
sioners to  make  temporary  Advances  to  Railway 
Companies  in  Ireland.  [\Qth  August,  1866.] 

Sec.  1.  Short  title. 

2.  Power  to  charge  not  exceeding £500, 000  upon 

the  consolidated  fund  for  purposes  of  this 
Act*  and  to  be  at  the  disposal  of  the  public 
works  loan  commissioners. 

3.  Powers  of  Public  Works  Loans  Acts  ex- 

tended to  this  Act. 

4.  Power  to  make  advances  of  money  to  rail- 

way companies  in  Ireland. 

5.  Power  to  appoint  receiver  in  default  of  pay- 

ment for  six  months. 

6.  In  default  of  payment  for  twelve  months 

undertaking  vested  in  secretary  of  public 
works  loan  commissioners. 

7.  Application  of  moneys  recovered  under  last 

preceding  section. 

8.  Securities  under  this  Act  declared  valid. 

9.  Exemption  from  stamp  duty. 

Whereas  in  the  present  state  of  the  monetary  affairs 
of  the  kingdom  it  is  expedient  that  provision  should 
bo  made  for  authorizing  loans  for  short  periods  to 
railway  companies  in  Ireland:  * 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  This  Act  may  be  cited  as  The  Railway  Compa- 
nies (Ireland)  Temporary  Advances  Act,  1866. 

2.  For  the  purposes  of  loans  under  this  Act,  the 
commissioners  of  her  Majesty's  treasury  may  from 
time  to  time,  by  warrant  nnder  the  hauds  of  two  or 
more  of  them,  cause  to  be  issued  out  of  the  consoli- 
dated fund  of  the  United  Kingdom,  or  the  growing 
produce  thereof,  to  the  account  of  the  commissioners 
for  the  redaction  of  the  national  debt,  any  %um  or  sums 
of  money  not  exceeding  in  the  whole  five  hundred 
thousand  pounds,  such  money  to  be  applied  exclu- 
sively under  this  Act,  and  to  be  at  the  disposal  of  the 
public  works  loan  commissioners  (herein-after  called 
"the  commissioners  ")  in  like  manner  in* all  respects 
as  money  placed  at  their  disposal  nnder  the  Act  of 
the  session  of  the  twenty-fourth  and  twenty-fifth  yean 
of  her  Majesty  (chapter  eighty),  and  the  Acts  therein 
recited,  subject  nevertheless  to  the  provisions  of  this 
Act,  which  provisions  shall  have  full  effect  notwith- 
standing anything  in  the  Public  Works  Loan  Act, 
1853,  or  any  Act  therein  mentioned,  to  the  contrary 
contained. 

3.  All  the  several  clauses,  powers,  authorities,  pro- 


visoes, enactments,  directions,  regulations,  restrictions, 
privileges,  priorities,  advantages,  penalties,  and  for* 
feitures  contained  in  and  conferred  and  imposed  by 
the  said  Acts  or  any  of  them,  so  far  as  the  same  may 
be  made  applicable  and  are  not  varied  by  this  Act, 
shall  be  taken  to  extend  to  this  Act,  and  to  every* 
thing  to  be  done  in  pursuance  of  this  Act,  as  if  the 
same  were  herein  repeated  and  set  forth* 

4.  The  commissioners  may,  out  of  the  money  for 
the  time  being  at  their  disposal  under  this  Act,  from 
time  to  time  lend  to  any  railway  company  in  Ireland^ 
and  any  such  railway  company  may  from  time  to 
time  borrow  from  the  commissioners,  such  sums  as 
may  be  agreed  upon,  subject  and  according  to  the 
following  provisions : 

1 .  Every  loan  shall  be  made  either  for  the  purpose  of 

discharging  the  principal  of  money  tempora- 
rily borrowed  and  actually  applied  within  three 
calendar  months  before  the  passing  of  this 
Act  in  discharging  principal  money  secured 
by  any  debentures  or  other  securities  of  the 
company  duly  issued  before  the  passing  of  this 
Act  pursuant  to  the  Acts  relating  to  the  com- 
pany; or  for  the  purpose  of  discharging  the 
principal  money  secured  on  any  snch  deben- 
tures or  other  securities  due  at  the  time  of  tho 
passing  of  this  Act,  or  falling  due  within  three 
calendar  months  afterwards,  or  within  such 
further  period  not  exceeding  twelve  calendar 
months  from  the  passing  of  this  Act  as  the 
commissioners  of  her  Majesty's  treasury  may 
from  time  to  time  direct: 

2.  The  interest  made  payable  on  each  loan  shall  be 

at  such  rate  as  the  commissioners  of  her  Ma- 
jesty's treasury  shall  from  time  to  time  direct, 
but  not  less  than  four  pounds  per  cent,  per 
annum,  nor  less  than  the  rate  of  interest  pay- 
able on  the  principal  money  in  discharge 
whereof  the  loan  is  applied:  provided  that 
nnder  special  circumstances  the  commissioners 
of  her  Majesty's  treasury  may  by  warrant 
under  their  hands  direct  interest  to  be  paya- 
ble at  a  rate  lower  than  such  last-mentioned 
rate,  but  in  such  case  a  copy  of  each  warrant 
shall  be  laid  before  Parliament : 

3.  The  repayment  of  every  loan,  with  the  interest 

thereon,  at  a  time  not  later  than  twelve  ca  - 
lendar  months  from  the  date  of  the  advance, 
shall  be  secured  by  a  debenture  or  other  secu- 
rity issued  nnder  the  Acts  of  Parliament  re- 
gulating the  company  to  which  the  loan  is 
made,  and  such  payment  may  be  further  se- 
cured in  any  mode  to  be  agreed  on  between 
the  company  and  the  commissioners,  but  it 
shall  not  be  obligatory  on  the  commissioners 
to  require  any  other  security  besides  the  de- 
benture: 
4.  The  commissioners  shall  not  be  bound  to  make 
any  loan  under  this  Act  unless  the  security 
offered  is  in  their  opinion  sufficient  and  proper.. 

5.  If  any  principal  money  or  interest  secured  by 
any  debenture  or  other  security  given  under  this  Act 
shall  remain  unpaid  at  the  expiration  of.  six  months 
after  the  same  shall  have  become  due,  the  commis- 
sioners may,  by  order  in  writing  nnder  tho  hands  of 
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any  three  of  them,  appoint  some  person  to  receive  the 
whole  or  a  competent  part  of  the  tolls  or  sums  liable 
to  the  payment  of  such  interest,  or  such  principal  and 
interest,  as  the  case  may  be,  nntil  such  interest  or 
each  principal  and  interest,  as  the  case  may  be,  toge- 
ther with  all  costs  and  expenses  incurred  by  the  com- 
missioners, including  the  expenses  of  receiving  the 
tolls  or  sums  aforesaid,  be  folly  paid,  and  upon  such 
appointment  being  made  all  such  tolls  and  earns  of 
•money  as  aforesaid  shall  be  paid  to  and  received  by 
the  person  so  to  be  appointed,  and  after  sneh  interest 
and  costs,  or  such  principal,  interest,  and  costs,  {have 
been  so  received,  the  power  of  such  receiver  shall 


6.  If  any  principal  money  or  interest  secured  by 
*ny  debenture  or  other  security  given  under  this  Act 
ahall  remain  unpaid  at  the  expiration  of  one  year 
After  the  same  shall  have  become  due,  then  the  whole 
-undertaking  of  the  company  by  whom  such  debenture 
or  security  was  given,  and  all  their  lands,  works, 
rolling  stock,  and  other  property  and  effects  of  every 
fcind,  shall,  immediately  oa  the  expiration  of  such 
one  year,  become  vested  in  the  secretary  of  the  public 
works  loan  commissioners,  freed  from  all  mortgages, 
charges,  or  incumbrances  whatsoever  affecting  the 
same,  but  by  way  of  mortgage  for  securing  payment 
of  the  principal  monies  and  interest  due  and  to  be* 
(come  due  under  all  debentures  or  other  securities  duly 
issued  and  registered  by  the  company  before  the 
mortgage  under  this  section  takes  effect,  in  the  same 
•order  and  priority,  and  with  the  same  benefit  of  spe- 
cial security  (if  any)  duly  given,  as  may  be  then  sub- 
aisting,  and  by  virtue  of  the  mortgage  effected  under 
.this  section  the -commissioners  shall,  under  their  seve-; 
<ral  acts,  have,  as  against  the  company,  all  the  same 
powers,  rights,  and  privileges  as  if  such  mortgage  had  = 

.  -formed  the  first  charge  on  the  property  of  the  com- 
:pany,  and  bad  been  originally  made  under  .the  seve- 
,sal  Acta  relating  to  the  commissioners,  for  securing 
the  amount  of  a  loan  advanced  nnder  those  Acts,  and 
default  had  been  made  in  payment  of  the  principal 
,and  interest  due  in  respect  of  such  loan. 

7.  The  moneys  recovered  or  received  by  ithe  com-  - 
missioners  in  respect  of  any  mortgage  which  shall 
take  effect  under  the  last  preceding  section  shall  be 
4>pptied  as  follows : 

JL  In  payment  of  all  costs,  charges,  and  expenses 
incurred  in  executing  or  putting  in: force  any 
powers  or  rights  conferred  by  the  mortgage, 
or  in  realising  the  property  mortgaged,  or  in 
the  (recovery,  application,  or  distribution  of 
the  money  received  or  secured  thereunder,  or: 
.otherwise  in  reference 'thereto: 

2.  In  payment  of  the  amennte  due  finder  all  de- 

bentures or  other  securities  duly  issued  and 
registered  by  the  company  .before; the  mort- 
gage took  effect,  in  the  same  order  and  prio- 
rity, and  with  the  same  benefit  6f  .special 
security  (if  any)  duly  given,  aid  in  the  same 
>  manner  in  ail  respects  in  which  such  amounts 
would  be  payable  out  of  the  assets  oT  the 
company  in  oase  nomortgag*  had  been  effected, 
nnder  the  last  preceding  section : 

3.  The  surplus  may  be  paid  t  to  the  company,  *ir 

may  be  .paid  by  thetflecretary  of  'the 


doners  into  the  Bank  of  Ireland,  to  the  cre- 
dit of  the  accountant-general  of  the  Court  of 
Chancery  in  Ireland,  "  The  account  of  the 
surplus  capital  of  the  company  (naming  the 
company),"  pursuant  to  the  provisions  of  the 
Act  of  the  eleventh  and  twelfth  years  of  her 
Majesty,  chapter  sixty-eight,  intituled  An  Act 
for  exteniling  to  Ireland  an  Act  passed  m  the 
last  Session  of  Parliament,  intituled  "  An 
Act  for  better  securing  Trust  Funds,  and  for 
the  Relief  of  Trustees,"  and  for  the  purpose 
of  any  such  payment  into  court  >the  secretary 
rof  the  commissioners  ahall  be  deemed  a  trus- 
tee of  such  surplus  within  the  meaning  of  the 
said  Act: 
4.  Such  orders  as  shall  seem  .fit  shall  from  time  to 
time  be  made  by  the  "Court  of  Chancery  in 
Ireland,  under  the  said  last-mentioned  Act, 
for  payment  and  distribution  of  such  surplus 
or  any  part  thereof  to  the  company,  or  to  or 
among  any  companies  or  persons  entitled  to 
such  surplus  or  any  part  thereof. 

8.  Every  debenture  or  other  security  given  "by  any 
company  for  a  loan  under  this  Act  shall  be  deemed  to 
'be  c  debenture  or  security  issued  in  accordance  with 
the  Acts  regulating  the  company,  and  shall  not  be 
rendered  invalid  by  any  want  of  compliance  with  the 
provisions -of  such  Acts,  or  by  any  other  omission  or 
informality  whatever. 

9.  No  debenture  or  other  security  executed  for  se- 
curing payment  of  any  loan  nnder  this  Act  ahall  be 
liable  to  any  stamp  duty  whatever. 


CAP.  XCVI. 
An  Act  to  amend  the  Bills  of  Sale  Act,  1854. 

[10th  Auaust,  1866.] 

CAP.  JECVIL 
An.  Act  further  to  promote  the  Cultivation  of  Oysters 
in  Ireland,  and  to  amend  the  Acts  for  that  Pur- 
pose. [10th  August,  1866.] 

Xscualof 5  4r  6  VicL  e.  106,  amendedbyB  jrM 
Vict.  c.  108,  13  £  14  VicL  c  88,  fa 

(Seed.  RepealofsomuchofthesaidAatsastulaies 

to  the  granting  of  licences. 
£.  Short  title. 
6.  Construction  of  terms. 
4.  (Power  to  commissioners  to  grant  Meencea. 
(6.  Such  licence  to  be  in  writing  under  hands  qf 

.commissioners. 
6.  Notice  to  be  given  previously  to  the  granting 

of  such  licence.    No  licence  to  be  granted 

twhere  a  public  right  of  fishing  exists. 
•?.  Notice  to  be  given  of  the  granting  of  such 

Ucence.      A  copy  of  licence  to  he  lodged 

evith  clerk  of  the  peace,  fa 
18.  Appeal  to  the  Lord  Lieutenantin  council. 
0.  Effect  of  such  licence. 
10.  Licence  may  be  determinable  by  'Certificate  of 

the  commissioners. 
til.  Offenders  to  be  prosecuted  at  psttgmsMosm. 
12.  A  copy  of  licence  certified  by  clerk  of  she 

peace  to  he  evidence. 


APPENDIX— STATUTES  29  &  30  VICTORIA. 


75 


I&  Pemakiee  fbr  injuring  oyster  bed*. 

14.  Power  to  the  commissioners  to  revoke  licences 

m  certain  cases. 

15.  Power  to  idler  licences  heretofore  fronted  so 

as  to  give  effect  to  any  agreements. 

16.  This  Act  to  be  read  together  with  former  Acts. 

Whsbeab  an  Act  was  passed  in  the  session  of  Parlia- 
ment held  in  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Majesty,  iutituled  An  Act  to  regulate  the 
Irish  Fisheries,  and  which  said  Act  has  since  been 
amended  by  a  certain  Act  of  the  session  held  in  the 
eighth  and  ninth  years  of  the  reign  of  her  said  Ma- 
jesty, chapter  one  hundred  and  eight,  and  by  a  certain 
other  Act  of  the  session  held  in  the  thirteenth  and 
fourteenth  years  of  the  same  reign,  chapter  eighty- 
eight,  and  by  other  Acts;  and  by  the  said  Acts  pro- 
vision  is  made  for  the  protection  and  regulation  of  the 
oyster  fisheries  in  Ireland,  and  for  the  granting  of 
licences  to  owners  and  occupiers  of  lands  and  others 
to  phot  and  form  oyster  beds  and  layings: 

*  And  whereas  it  is  expedient  to  promote  the  culti- 
vation of  oysters  in  all  places  where  no  substantially 
profitable  public  right  of  fishing  for  oysters  exists, 
and- to  amend  the  said  statutory  enactments  in  force 
in.  Ireland^  so  far  as  and  the  snch  oyster  fisheries 
and  oyster  beds  and  layings,  and  the  formation,  en- 
couragement, aad  protection  of  the  same : ' 

fie  h  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
tie  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act  so  much 
of  the  aforesaid  Acts  of  Parliament,  and  of  any  Act 
amending  or  extending  the  same  as  relates  to  the 
granting  of  licences  to  form  oyster  beds  or  layings, 
etafl  be  and  the  same  is  hereby  repealed:  provided 
always,  that  as  to  all  acts  done,  rights  conferred,  or 
penalties  or  liabilities  incurred  by  virtue  of  the  said 
statutes  before  the  passing  of  this  Act,  the  said  enact* 
ment  so  hereby  repealed  shall  be  deemed  to  continue 
in  foil  force  and  effect 

2.  This  Act  may  be  cited  for  all  purposes  as  the 
tf  Oyster  Fishery  (Ireland)  Amendment  Act,  1866." 

3.  In  the  construction  of  this  Act  the  term  "  com- 
missioners9' shall  mean  the  commissioners  of  public 
works  in  Ireland  as  commissioners  of  fisheries,  toge- 
ther with  the  inspecting  commissioners  of  fisheries  in 
Ireland  for  the  time  being  associated  with  them  for 
the  purpose  of  executing  the  said  acts,  or  any  one  or 
more  of  them;  the  term  "owner  of  lands"  shall 
mean  any  person  entitled  to  the  possession  or  receipt 
of  the  rents  and  profits  of  lands  for  an  estate  for  his 
own  life,  or  for  years  determinable  on  his  own  life,  or 
for  any  greater  estate,  exclusive  of  any  person  entitled 
to  such  lands  by  virtue  of  any  lease  for  lives  or  years 
at  a  rackrent. 

4.  It  shall  be  lawful  for  the  commissioners  to  grant 
a  licence  to  the  owner  of  any  land  bordering  on  the 
sea,  or  any  estuary,  or  to  any  person  or  persons,  with 
the  consent  of  such  owner,  to  form  or  plant  any  oys- 
ter bed  or  laying,  whether  above  or  below  low  water- 
Uiark::  provided  always,  that  the  forming  and  plant- 
ing ofonch'^yster  beds,  shall  not  give  any  exclusive 


right  or  title  to  the  occupancy  of  the  shore,  except" 
for  the  purposes  aforesaid. 

5.  Every  snch  licence  shall  be  in  writing  and  under 
the  bands  of  the  said  commissioners,  or  any  two  of 
them,  and  shall,  by  reference  to  a  map  or  otherwise, 
as  to  the  commissioners  shall  seem  best,  define  tho 
position  and  limits  of  snch  oyster  bed  or  laying,  and 
may  be  made  subject  to  such  conditions  and  limita- 
tions, and  may  be  perpetual  or  terminable,  as  to  the 
said  commissioners  shall  seem  proper. 

6.  Previously  to  the  granting  any  such  licence  as 
aforesaid,  the  said  commissioners  shall  cause  a  notice,  * 
stating  the  application  for  such  licence,  to  be  inserted 
in  some  newspaper  circulating  in  or  near  the  district 
within  which  such  licence  may  be  applied  for;  and 
such  notice  shall  also  state  the  time  and  place  (not 
sooner  than  three  weeks  from  the  date  of  such  notice) 
when  and  where  the  said  commissioners,  or  any  in- 
spector appointed  by  them,  shall  hold  a  public  inquiry 
in  the  said  district  as  to  the  expediency  of  granting 
the  same;  and  every  suoh  notice  shall  be  given  at 
least  three  times  in  some  newspaper  circulating  in 
such  district,  aad  also  posted  at  or  near  the  nearest 
police  station ;  and  no  suoh  licence  shall  be  granted 
in  any  place  where  the  said  commissioners  shall  be  of 
opinion  that  the  public  exercise  and  enjoy  bona  fide 
a  substantially  profitable  fishing  for  oysters,  nor  within 
the  limits  of  any  oyster  bed  or  oyster  fishery  the 
property  of  any  private  person. 

7.  When  any  snch  licence  shall  be  granted  notico 
thereof  shall  be  given  in  like  manner  as  aforesaid  in 
respect  to  the  application  for  any  such  licence,  and  sv 
true  copy  of  every  such  license  so  granted  by  the  said  * 
commissioners,  signed  by  the  secretary  of  the  said 
commissioners,  shall  be  lodged  with  the  clerk  of  the ' 
peace  of  the  eounty  within  which  such  licence  shall 
operate;  and  a  copy  of  such  licence,  certified  under 
the  hand  of  snch  clerk  of  the  peace,  shall  be  admitted' 
in  evidence  in  all  courts  of  justice,  in  the  same  man- 
ner as  if  the  said  copy  was  the  original  licence  of 
which  it  shall  purport  to  be  a  copy. 

8.  At  any  time  within  the  period  of  one  month) 
after  the  granting  of  such  licence  it  shall  be  lawful  for 
any  person  or  persons  dissatisfied  with  the  same  to 
apply  by  way  of  memorial  to  the  Lord  Lieutenant  la 
council  that  such  licence  may  be  vacated;  and  notice' 
of  every  such  memorial,  by  way  of  appeal,  shall  be 
given  to  the  licencee  and  to  the  commissioners ;  and 
the  Lord  Lieutenant  in  council  shall  adjudicate  upon 
the  matter  of  snch  memorial,  and  either  confirm  or 
vacate  such  liceuce  as  to  him  shall  appear  expedient. 

9.  Every  such  licence  so  granted*  as  aforesaid, 
if  nnappealed  from  as  aforesaid,  or  if  confirmed  on 
such  appeal,  shall  be  binding  and  conclusive  on  all 
persons  whomsoever,  including  the  Queen's  most  ex* 
cellent  Majesty,  and  shall  operate  to  vest  in  the 
licencee  or  licencees,  and  their  heirs,  executors,  ad- 
ministrators, and  assigns,  such  rights  and  privileges 
as  shall  be  thereby  given  according  to  the  tenor  of  the 
same,  free  from  all  prior  or  other  rights,  titles,  es- 
tates, or  interests  whatsoever. 

10.  That  notwithstanding  anything  in  any  licence 
heretofore  granted  or  hereafter  to  be  granted  by  the 
commissioners,  the  same  shall  be  determinable  by  » 
certificate  of  the  commissioners  (which  certificaterthej 
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are  hereby  empowered  to  make)  certifying  to  the 
effect  that  the  commissioners  are  not  satisfied  that  the 
licencee  is  not  properly  cultivating  the  oyster  ground 
within  the  limits  of  snch  licence;  and  on  any  such 
certificate  being  made  the  right  by  such  licence  con- 
ferred shall  by  virtue  of  this  Act,  and  of  the  certificate 
as  aforesaid,  be  absolutely  determined,  and  all  the 
provisions  of  the  Acts  herein- before  recited  and  re- 
ferred to,  or  of  this  Act,  shall  cease  to  operate  in 
relation  to  sach  licence  as  an  oyster  fishery,  or  other- 
wise; and  for  the  purposes  of  this  provision  the  com- 
missioners may  from  time  with  respect  to  such  licence 
or  oyster  fishery,  make  snch  inquiries  and  examina- 
tions by  an  inspector,  or  otherwise,  and  require  from 
such  licencee  such  information  as  the  commissioners 
may  think  necessary  or  proper;  and  the  licencee  shall 
afford  all  facilities  for  such  inquiries  and  examina- 
tions, and  give  such  information  accordingly. 

1 1 .  In  all  cases  where  any  person  shall  commit 
any  offence  against  any  Act  of  Parliament,  or  any 
section  of  any  Act  of  Parliament,  for  the  protection 
of  or  relating  to  oyster  fisheries  in  Ireland,  such  per- 
eon  may  be  prosecuted  in  a  summary  way  before  any 
justice  of  the  peace  sitting  in  petty  sessions;  and  all 
the  provisions  of  the  "  Petty  Sessions  Act,  Ireland* 
1861,"  and  of  the  Summary  Jurisdiction  Act,  1851, 
shall  apply  tp  such  offences,  and  to  the  jurisdiction  of 
Buch  justices  to  adjudicate  on  the  same:  provided  al- 
ways, that  nothing  herein  contained  shall  be  construed 
or  taken  to  repeal  or  affect  the  provisions  contained 
in  the  Act  first  herein  before  recited,  and  relatiug  to 
offences  against  the  said  Act,  or  any  of  the  Acts 
amending  the  same. 

12.  The  production  of  a  copy  of  any  such  licence 
certified  under  the  hand  of  any  such  clerk  of  the 
peace  shall  be  evidence  in  all  courts  of  law  and  eqnity 
that  the  licence  of  which  the  same  may  purport  to  be 
a  copy  was  duly  granted  by  the  said  commissioners, 
^nd  that  all  matters  and  things  by  this  Act  required 
to  be  done  previously  to  the  granting  of  such  licence 
.have  been  duly  done  and  performed. 

13.  It  shall  not  be  lawful  for  any  person  other 
than  the  licencees  or  their  assigns,  their  agents,  ser- 
vants, and  workmen,  within  the  limits  of  any  oyster 
bed  or  laying,  knowingly  to  do  any  of  the  following 
things: — 

To  use  any  implement  of  fishing  except  a  line 
and  hook  or  a  net  adapted  solely  for  catching 
floating  fish,  and  so  used  as  not  to  disturb  or 
injure  in  any  manner  any  oyster  bed  or  oys- 
ters, or  the  oyster  fishery: 

To  dredge  for  any  ballast  or  other  substance 
except  under  a  lawful  authority  for  improving 
the  navigation: 

To  deposit  any  stone,  ballast,  rubbish,  or  other 
substance: 

To  place  any  implement,  apparatus,  or  thing 
prejudicial  or  likely  to  be  prejudicial  to  any 
oyster  bed  or  oysters,  or  brood  or  spawn 
thereof,  or  to  the  oyster  fishery,  except  for  a 
lawful  purpose  of  navigation  or  anchorage : 

To  disturb  or  injure  in  any  manner,  except  as 
last  aforesaid,  nny  oyster  bed  or  oysters,  or 
brood  or  spawn  thereof,  or  the  oyster  fishery: 

To  interfere  with  or  take  away  any  of  the  oys- 


ters from  such  bed,  without  the  consent  of  the 
licencees  or  owners  or  occupiers  of  such  bed: 
And  if  any  person  does  any  act  in  contravention  of 
this  section  he  shall  on  summary  conviction  be  liable 
to  the  following  penalty,  namely,  to  a  penalty  not 
exceeding  two  pounds  for  the  first  offence,  and  not 
exceeding  five  pounds  for  the  second  offence,  and 
not  exceeding  ten  pounds  for  the  third  and  every 
subsequent  offence;  and  every  such  person  shall  also 
be  liable  to  make  full  compensation  to  the  licencees 
for  all  damage  sustained  by  them  by  reason  of  his 
unlawful  act,  and  in  default  of  payment  the  same  may 
be  recovered  from  him  by  the licenceesby  proceedings 
in  any  court  of  competent  jurisdiction,  whether  he  has 
been  prosecuted  for  or  convicted  of  an  offence  against 
this  section  or  not. 

14.  That  in  any  case  where  any  such  licence  shall 
be  granted  by  the  said  commissioners,  if  it  shall  ap- 
pear to  them  that  the  licencee  under  such  licence,  or 
his  assigns,  within  the  period  of  three  years  from  the 
date  of  such  licence  has  not  taken  steps  proper  in 
their  opinion  to  form  the  oyster  bed  or  laying  in  sack 
licence  mentioned,  then  and  in  such  case  it  shall  be 
lawful  for  the  said  commissioners,  or  any  two  of  them, 
by  an  older  in  writing  under  their  hands,  to  revoke 
such  licence,  and  thereupon  all  the  rights  and  privi- 
leges by  such  licence  shall  cease  and  determine:  pro- 
vided always,  that  previously  to  the  making  of  soon 
order  the  said  commissioners  shall  cause  a  notice  in 
writing  stating  their  intention  to  make  such  order  to 
be  served  upon  the  person  for  the  time  being  entitled 
to  such  licence,  or  in  case  such  person  cannot  be 
found,  the  commissioners  shall  cause  such  notice  to 
be  inserted  as  an  advertisement  three  times  at  least 
in  some  newspaper  circulating  in  such  district;  and 
no  such  order  shall  be  made  till  after  the  expiration 
of  one  month  from  the  service  of  such  notice,  or  from 
the  date  of  the  last  of  such  advertisements,  which  shall 
last  happen. 

15.  That  notwithstanding  anything  in  any  Act  to 
the  contrary,  it  may  be  lawful  for  the  commissioners 
to  alter  any  licence  heretofore  granted  by  them,  or  to 
grant  a  new  licence  in  lieu  thereof,  to  the  licencee  or 
his  representative,  so  as  to  give  effect  to  any  agree- 
ment or  undertaking  which  may  have  been  given  or 
entered  into  by  or  on  behalf  of  any  such  licencee  with 
any  person  or  body  subsequently  to  the  date  of  any 
such  licence. 

16.  This  Act  shall  be  read  together  and  construed 
as  one  Act  with  the  said  Acts  now  in  force  for  the 
regulation  of  the  soa  fisheries  in  Ireland, 


CAP.  XCVIII. 
An  Act  to  extend  the  Duration  of  The  Dockyard 
Extensions  Act  (1865). 


[10th  ^ajfii*  1866.] 


CAP.  XCIX. 

An   Act  to  reduce  the  Number  of  Judges  in  the 

Landed  Estates  Court  in  Ireland  and  to  reduce  the 

Duties  payable  under  the  Record  of  Title  and  Land 

Debentures  Acts.  [10th  August,  1866.] 

21  £  22  Vict.  c.  72;  24  $•  25  Vict.  c.  123;  »t 
29  Vict,  c  88,  and  28  £  29  VicL  c.  101. 
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Sec.  1.  Judges  of  the  court  to  be  two  only, 
t.  Salaries  of  judges. 

3.  In  event  of  difference  of  opinion  between  the 

judges,  rules,  $c  signed  by  Is/rd  Chancellor 
and  one  judge  to  be  valid. 

4.  Rates  of  duty  on  certain  estates  reduced* 

5.  Sect.  29  of  28  *  29  Vict.  c.  101,  as  to 

stamp  duty  on  land  debentures  repealed. 

6.  Appointment  of  recording  examiner. 

7.  Salary  of  recording  examiner. 

8.  Future  appointment  of  recording  examiner. 

9.  Removal,  $c.  of  recording  txaminet . 

10.  Recording  examiners  may  act  for  each  other. 

1 1.  Chief  and  other  clerks  to  transact  such  busi- 

ness as  the  judges  may  direct. 

12.  Power  io  consolidate  the  offices  of  registrar 

and  recording  examiner. 

13.  Messengers,  $c.  tQ  hold  during  pleasure. 

14.  Short  title.     Construction  of  Act. 

Whereas  an  Act  was  passed  in  the  session  of  Parlia- 
ment holden  in  the  twenty- first  and  twenty-second 
years  of  the  reign  of  her  present  Majesty,  intituled 
An  Act  to  facilitate  the  Sale  and  Transfer  of  Land 
m  Ireland,  whereby  it  was  enacted  that  there  should 
be  three  judges  of  the  Landed  Estates  Court  thereby 
constituted: 

4  And  wherea?  a  vacancy  baa  arisen  in  consequence 
of  the  demise  of  Charles  James  Hargreave,  one  of  the 
said  judges,  and  it  is  not  expedient,  having  regard  to 
the  state  of  the  judicial  business  of  the  court,  that 
such  vacancy  should  be  filled  up: 

4  And  whereas  an  Act  was  passed  in  the  session  of 
Parliament  holden  in  the  twenty- fourth  and  twenty- 
fifth  years  of  the  reign,  of  her  Majesty,  intituled  An 
Act  to  reduce  and  alter  the  Rate  of  Duty  payable  on 
Proceedings  under  the  Statute  of  the  twenty  first  and 
Twenty-second  Years  of  Victoria,  Chapter  Seventy- 
two,  Section  Eighty-eight,  and  for  other  Purposes; 
and  it  is  expedient  further  to  reduce  the  rates  of  duty 
payable  in  respect  of  the  larger  estates,  and  in  respect 
of  partitions,  exchanges,  and  divisions  of  land: 

4  And  whereas  two  Acts  were  passed  in  the  last 
session  of  Parliament,  intituled  respectively,  the 
44  Record  of  Title  Act  (Ireland),  1865/'  and  the 
Land  Debentures  (Ireland)  Act,  1865,"  and  it  is 
expedient  to  reduce  the  stampdoty  payable  in  respect 
of  land  debentures,  and  to  make  better  provision  for 
carrying  out  the  said  Aots  of  the  last  session  of  Par- 
liament: 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: 
>%  1.  There  shall  be  two  judges  only  of  the  Landed 
Estates  Court,  and  all  powers  and  authorities  which 
jnight  by  law  be  exercised  by  three  judges  may  be 
exercised  by  the  two  existing  judges  of  the  court, 
and  by  their  successors  in  office, 
ik  2.  There  shall  be  paid  to  each  jndge  a  salary  of 
three  thousand  pounds  a  year*  Such  salary  shall  be 
in  lieu  of  the  salary  provided  by  the  first-mentioned 
Act,  charged  upon  and  payable  out  of  the  consoli- 
dated fund  in  the  same  manner  in  all  respects  as  the 


salaries  provided  by  the  first-mentioned  Act.  The 
provisions  of  the  said  Act  with  respect  to  the  retiring 
pensions  of  the  judges  therein  mentioned  shall  be 
applicablejto  the  judges  of  the  said  court  as  constituted 
by  this  Act. 

3.  In  the  event  of  any  difference  of  opinion  arising 
between  the  judges  of  the  court  as  to  any  proposed 
rule,  regulation,  order,  or  direction  (excepting  for  the 
removal  of  any  officer)  in  which  their  concurrence, 
may  be  required,  it  shall  be  lawful  for  the  Lord  Chan- 
cellor ef  Ireland,  on  such  matter  being  submitted  to. 
him,  to  determine  the  same;  and  every  rule,  regular 
lation,  order,  or  direction  (except  as  aforesaid),  when 
signed  by  the  Lord  Chancellor  and  by  one  of  the  said 
judges,  shall  thereupon  be  as  valid  and  binding  for  all 
purposes  as  though  such  rule,  regulation,  order,  or 
direction  had  been  signed  by  both  of  the  said  judges* 

4.  The  several  duties  set  out  in  the  Schedule 
hereto  shall  be  levied  and  paid  in  lieu  of  those  now 
pa}  able ;  and  so  much  of  the  said  recited  Act  of  the 
twenty-fourth  and  twenty-fifth  years  of  the  reign  of 
her  Majesty  as  imposes  higher  rates  of  duty  than 
those  set  out  in  the  Schedule  hereto  is  hereby  re- 
pealed. 

5.  The  twenty-ninth  section  of  M  The  Land  De- 
bentnres  (Ireland)  Act,  1865,''  is  hereby  repealed* 
and  no  certificate  under  that  Act  shall  be  deemed  to 
be  a  deed  within  the  meaning  or  the  Stamp  Acts.  A 
debenture  under  the  said  Act  shall  he  deemed  to  be  a 
mortgage  for  the  amount  of  Che  principal  money 
thereby  secured,  and  a  transfer  of  a  debenture  shall 
be  deemed  to  be  a  transfer  of  a  mortgage,  and  the 
com*  shall  frame  and  promulgate  such  rules  and  di- 
rections as  it  shall  consider  expedient  for  securing 
the  payment  of  the  transfer  duty:  provided  that 
whereon  the  original  making  and  issuing  of  any  deben- 
ture the  same  shall  be  stamped  with  a  duty  of  four, 
shillings  for  every  hundred  pounds  and  also  for  any 
fractional  part  of  one  hundred  pounds  of  the  principal 
money  thereby  secured,  then  every  transfer  thereafter 
made  of  such  debenture  shall  be  exempt  from  the 
stamp  duty  which  would  otherwise  be  payable  in  re- 
spect of  the  transfer. 

6.  4  And  whereas  by  section  sixty-two  of  the  Re* 
cord  of  Title  Act  (Inland),  one  thousand  eight  hun- 
dred and  sixty-five*  it  is  enacted  that  the  record  shall 
be  under  the  management  of  the  following  principal 
officers  of  the  Landed  Estates  Court;  videlicet,  the 
examiners  and  the  registrar,  or  of  such  one  of  them 
as  the  judges  shall  from  time  to  time  direct,  and  in 
case  of  his  absence  the  judges  shall  appoint  one  other 
of  the  said  officers  to  supply  his  place;  and  the  judges 
shall  adjust  the  duties  now  performed  by  the  said 
officers  in  such  manner  as  may  appear  expedient  for 
the  purposes  aforesaid,  and  shall  so  arrange  the  same 
that  some  one  of  the  said  officers  shall  be  in  attend- 
ance daily  (except  as  aforesaid)  throughout  the  year:' 
be  it  enacted,  that  Richard  Denny  Urlin,  barrister- 
at -law,  the  examiner  of  the  late  Judge  Hargreave, 
deceased,  shall,  so  long  as  he  shall  continue  to  be  an 
examiner  of  the  court,  be  employed  under  and  by  the 
judges  of  the  court  in  the  management  of  the  record 
of  title  and  of  the  record  of  title  office,  and  shall  bo 
styled  4<  the  recording  examiner  "  of  the  court. 

7.  There  shall  be  paid  to  the  recording  examiner 
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of  the  court,  in  addition  to  his  salary  as  one  of  the 
examiners  of  the  court,  and  as  a  compensation  for  his 
increased  duty  daring  vacations,  a  snm  of  two  hun- 
dred pounds  a  year,  payable  out  of  the  fund  to  be 
provided  by  Parliament  for  the  expenses  of  the  court. 

8.  When  any  vacancy  shall  occur  in  the  ofitce  of 
recording  examiner,  it  shall  be  lawful  for  the  Lord 
Lieutenant  of  Ireland  by  warrant  on  the  joint  recom- 
mendation of  the  judges  of  the  court,  or  in  default  of 
such  joint  recommendation  at  his  own  discretion,  to 
appoint  thereto  a  fit  person,  being  a  barrister-at-law 
or  solicitor  of  at  least  ten  years  standing,  or  having 
filled  some  office  or  offices  in  the  Landed  Estate* 
Court  for  ten  years. 

9.  The  said  Richard  Denny  Urlin,  and  every  re- 
Cording  examiner  hereafter  to  be  appointed,  shall  be 
immoveable  in  the  same  manner  and  for  the  same 
cause,  and  shall  be  entitled  to  the  like  retiring  allow- 
ance, and  upon  the  same  conditions  and  payable  ont 
of  the  same  funds,  as  the  registrar  or  taxing  officer 
of  the  court  nuder  the  said  first-mentioned  Act. 

10.  The  recording  examiner  shall,  either  for  the 
purpose  of  winding  np  the  business  now  pending  in 
the  chambers  of  the  said  Charles  James  Hargreave, 
or  otherwise,  discharge  the  ordinary  duties  of  an  exa 
miner  when  directed  by  the  judges  of  the  court;  and 
it  shall  be  lawful  for  any  examiner  to  act  in  the  place 
of  the  recording  examiner  daring  his  absence  in  vaca- 
tion or  otherwise. 

1 1 .  The  chief  clerk,  second  clerk,  and  junior  clerk 
now  attached  to  the  court  and  chambers  of  the  said 
Judge  Hargreave  (deceased)  shall  be  employed  as  the 
judges  may  direct  in  the  business  of  the  court,  «and 
any  or  either  of  them  may  be  transferred  to  the  re- 
tard of  title  office,  or  to  some  other  suitable  office  in 
the  court,  but  no  such  employment  or  transfer  shall 
Involve  any  decrease  of  annual  salary  to  the  said 
Officers  or  either  of  them. 

12.  When  any  vacancy  shall  occur  in  the  office  of 
fegistrar  of  the  court,  or  in  the  office  of  recording 
examiner,  if  it  shall  appear  to  the  Lord  Lieutenant 
on  communication  with  the  judges  that  such  offices 
can  be  conveniently  united,  the  Lord  Lieutenant  may 
thereupon  by  bis  warrant  unite  the  said  offices,  and 
thenceforward  the  said  offices  shall  be  filled  by  the 
Same  person  at  the  salary  of  the  recording  examiner. 

13.  Every  tipstaff,  crier,  or  messenger  in  the  Landed 
Estates  Court  shall  hold  his  situation  at  pleasure, 
Subject  to  be  dismissed  by  order  of  the  judges. 

14.  This  Act  may  be  cited  for  all  purposes  as  the 
n  Landed  Estates  Court  Act,  1866,"  and  in  constru- 
ing it  the  same  meanings  shall  be  assigned  to  words 
a*  were  assigned  to  them  by  the  said  recited  Act  of 
the  twenty-first  and  twenty-second  years  of  the  reign 
Of  her  Majesty. 

SCHEDULE  of  Duties  to  be  payable  in  respect  of 
Sales,  Declarations  of  Title,  Partitions, 
Exchanges,  and  Divisions  or  Land  to  be  made 
by  Order  of  the  Landed  Estates  Court. 

1.  If  the  value  of  the  estate  sold,  or  of     s.    a\ 
Which  the  title  shall  be  judicially  declared,  do 
not  exeeed  £10,000,  then  for  every  £100 
of  value  a  duty  (at  the  present  rate)  of  10    0 


2.  If  the  value  exceed  £10,000,  and  does 
not  exceed  £25,000,  then  for  the  first 
£10,000  after  the  rate  aforesaid,  and  for 
every  subsequent  £100  of  value  arduty  of  .     6    0 

3.  If  the  value  exceed  £25,000,  then  for 
the  first  £10,000  a  duty  for  every  £100  of 
value  of  10s.,  and  for  every  £100  in  value 
between  £10,000  and  £25,000  a  duty  of 
5s.,  and  for  every  subsequent  £100  of  value 

a  duty  of 2    0 

4.  For  every  partition,  exchange,  or  divi- 
sion made  by  order  of  the  court,  where  there 
is  no  sale  of  land,  an  uniform  duty  in  respect 

of  every  £100  of  value  of         .        •        .26 


cap.  a 


An  Act  for  the  Amendment  of  the  Laws  relating  to 
Prisons.  [10th  August,  1866.] 


CAP.  CL 

An  Act  to  make  further  Provision  respecting  the 
Fees  payable  in  the  Superior  Courts  of  Lair  at 
Westminster,  and  in  the  Offices  belonging  thereto, 
and  respecting  the  Salaries  of  certain  Officers  of 
those  Courts.  [1  Oth  August,  1866.] 


CAP.  CIL 

An  Act  to  continue  various  expiring  Acts. 

[10th  August,  1866.] 

Sec  1.  Short  title. 

2.  Continuance  of  Acts  in  Schedule. 

4  Whereas  the  several  Acts  mentioned  in  the  first 
column  of  the  Schedule  hereto  are  wholly  or  as  to  cer- 
tain provisions  thereof,  limited  to  expire  at  the  times 
specified  in  respect  of  such  Acts  in  the  fourth  column 
of  the  said  Schedule:  and  whereas  it  is  expedient  to 
continue  such  Acts,  in  so  far  as  they  are  temporal? 
in  their  duration,  for  the  times  mentioned  in  respect 
of  such  Acts  respectively  in  the  fifth  colnmn  of  the 
said  Schedule:9  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  anthority  of  the  same,  as  follows: 

1.  This  Act  may  be  cited  for  all  purposes  as  the 
••  Expiring  Laws  Continuance  Act,  1866." 

2.  The  Acts  mentioned  in  colnmn  one  of  the  said 
Schedule,  and  the  Acts,  if  any,  amending  the  same, 
shall,  in  so  far  as  such  Acts  or  any  provisions  thereof 
are  temporary  in  their  duration,  be  continued  until  the 
times  respectively  specified  in  respect  of  such  Acts  or 
provisions  in  the  fifth  column  of  the  said  Schedule. 
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SCHEDULE. 


OtifctaalActa 


3  k  4  Vict  c  89. 
Poor  Rates,  Stock  la 

Trade  Exemption. 

4  &  5  Vict.  o.  30 
Survey  of  Great  Bri* 


5*  6  Vict  e.  128. 

Lunatic      Asylums, 
(Ireland). 

10  Vict  a  82. 

Landed       Property 
Improvement  (Ire- 
land> 
10  k  11  Vict,  c  9a 

Poor  Laws  (Ireland). 


10  k  11  Viet  o.  109. 
Poor  Law. 


11  k  12  Vict  c.  82. 
County   Cess    (Ire- 
land 

11  &  12  Vict  c.  107. 
Sheep    and    Cattle 
diseased 

It  k  15  Viet  o.  10ft. 
.Episcopal  and  Capi- 
tular Estates  Ma- 
'Uaffement 
19  k  20  Vict  c  86. 
Preeervation  of  the 
Pease  (trtlandj. 

24  k  25  Vict  c.  209. 
Salmon  Fishery  (Eng- 
land) Aot 


25  k  26  Vict  o.  97. 
Salmon       Fisheries 

(Scotland)  Act. 

26  &  27  Vict  o.  105. 
Promissory  Notes. 


19  k  20  Vict  «.  61. 


13  &  14  Vict  c  81. 


14  &  15  Vict  0.68. 


.20*21Vioto.7. 


16  k  17  Vict  o.  62. 
*9  Vict  e.  15. 


17  &  18  Vict  a  116. 

22  k  23  Vict  o.  46. 

23  &  24  Vict  o.  124. 

23  &  24  Vict  a  138. 
28  k  29  Viet  a  118. 


26  &  27  Vict  0.114. 
Salmon       Fisheries 
<Twland> 


27  &  28  Viet  q.40. 
Promissory      Notes 
and  Bills  of  Ex-  -< 
change  (Ireland). 
27  &  28  Vict  o.  92.     J 
Public  Schools. 


28  k  29  Vict  c.46. 
Militia  Ballot   Sus- 
pension. 


28  k  29  Vwt  o.  121. 


26&*7VJote.50. 

274c  23  Vict  O.X  18. 


How  far 
temporary. 


Whole  Act 


Whole  Act 


Whole  Act 


As  to  Powers  of  Com- 
missioners. 


As  to  Appointment  of 
Commissioners,  sfco. 


As  to  Appointment  of 
Commissioners,  &o> 


Whole  Act 


Whole  Act 


Whole  Act 


Whole  Act 


As  to  Appointment  of 
Inspectors,  s.  8L 

As  to  Appointment  of 
the  Special  Commis- 
sioners for  English 
Fisheries. 

As  to  Powers  of  Com- 
missioners, oio. 

Whole  Act 


As  to  Duration  of 
Office  of  the  Special 
Commissioners  for 
IrishF1sheiiasjsa4all 
Powers,  Bights,  and , 
Privileges  pertaining  \ 
thereto. 

Whole  Aqt 


Whole  Aqt 


Whole  Aot 


Xime  of  ampliation 

of  temporary 

Provisions. 


1st  October  1866,  and 
«nd  of  then  .next  ses- 


(28  &  29  Vict  o  119.) 
81st  December  1866. 
(24  &  25  Vict  c  65.) 

1st  August  1865,  and 
«nd  of  then  next  ses- 
sion. 
2.4  k  25  Viet  e.  57.) 
1st  January  1866,  and 
end  «f  then  next  ses- 
sion. 

(28  &29Viot  0.119.) 

23d  July,    1866,  and 

end  of  then  neat  ses- 


fs 


18  05  29  Viet  o.  119.) 
3d  July  1866,  and 
end  of  then  next  ses- 


(28&«9Vietc  105.) 
1st  August  1866,  and 
end  of  then -next  ses- 
sion.) 
(28  &  29  Vict  0.119.) 
1st  August  1866,  and 
end  of  then  next  ses- 
sion. 

(28  &  29  Vict  c.  119.) 
1st  January  1866,  and 
end  of  then  next  ass-  < 
sion. 

(28  &  29  Vict  0.119.) 
1st   July    1866,    and 
end  of  then  next  ses- 
sion. - 

(28  k  29  Vict  a  H8i) 
1st  October  ,1866. 
(28  &  29  Vict  0.119.) 

5th  July  1867,  and 
end  of  then  .naxtjes-  < 
sion. 

1st  January,  1867. 
(48  &  29  Vict  0.119.) 

28  July  1866,  and 
end  of  then  oext^es- 
eiou. 

(26  &  27  Vict  c.  105). 

28th  July  1866,  and 
end  of  then  next  ses- 


(28*^ViaVc.U9.) 


18th  May  J896,  and 
end  of  then  next  ses- 
sion* 

(27  &  28  Vict  c  20J 

1st  August,  1866. 

(28  &  29  Vict  c  *19j) 

1st  October  1866. 
(28  k  29  Vict  c.  .46.) 


Continued  untiL 


1st  October  1867,  and 
end  of  then  next  ses- 


81st  December  1867. 


1st  August  1867,  and 
end  of  then  next  ses- 
sion. 

lat  January  1867,  and 
end  of  then  next  ses- 
sion. 

28d  July  1867,  and  end 
of  then  next  session. 


28d  Juty  1867,  and  end 
of  then  next  session. 


1st  August,  1867i  and 
end  or  then  next  ses- 
sion. 

1st  August  1867,  and 
end  of  then  next  ass- 


ist January  1867,  and 
«nd  of  then  next  see- 


1st  July  1667,  and  end 
of  then  next  session. 


1st  October  1867,  an£ 
end  of  then  next  ses- 
sion. 


1st  January  1868,  and 
end  of  .then  next  .ses- 
sion. 

28th  July  1867t4mdaai 
of  then  nejct. session. 


28th  Jnly  1867,  and  end 
of  then  next  session. 


18th  May  J667  and  end 
-of  .then  next  session. 


1st  August  4867,  and 
•end  of  then  next  see- 


ls* October  .1867. 
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CAP.  CIII. 

An  Act  to  amend  an  Act  to  consolidate  the  Laws  re- 
lating to  the  Constabulary  Force  in  Ireland. 

[10th  August,  1866.] 

Sec  1.  Interpretation  of  terms. 

2.  Power  to  Lord  Lieutenant  to  fix  revised. 

salaries  for  constabulary  force.  Long- 
service  allowances  to  be  discontinued. 

3.  Deduction  of  £2  per  cent,  for  superannuation 

fund  to  cease. 

4.  Power  to  Lord  Lieutenant  to  superannuate 

head  and  other  constables.  Power  to  trea- 
sury, on  recommendation  of  Lord  Lieute- 
nant to  superannuate  officers  of  force.  Scale 
of  superannuation. 

5.  Conditions  of  superannuation. 

6.  Pension  liable  to  be  forfeited for  misconduct. 

7.  Saving  the  rights  of  the  officers  and  men  of 

the  constabulary  force  in  Ireland  appointed 
before  the  passing  of  this  Act. 

8.  Increase  of  deduction  for  reward  fund. 

9.  Application  of  reward  fund. 

10.  Additional  pay  of  mounted  men,  and  of  those 

performing  duty  in  Belfast. 

1 1 .  Town  inspector  of  Belfast  to  receive  additional 

pay. 

12.  Bates  of  charge  on  counties,  boroughs,  and 

towns  for  extra  constabulary  force. 

13.  Bate  of  charge  upon  public  companies  for 

constabulary  protection. 

14.  Extra  force,  how  to  be  charged.     Seduction 

of  charge  in  case  of  vacancies. 

15.  Provision  in  cats  of  abolition  of  office  of 

constabulary  receiver. 

*  Wherias  it  is  expedient  farther  to  amend  the  laws 
relating  to  the  constabulary  forca  in  Ireland:9  Be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  fol- 
lows: 

Preliminary. 

1.  The  following  terms  in  this  Act  hare  the  mean- 
ings herein-after  assigned  to  them ;  (that  is  to  say,) 

"  Lord  Lieutenant "  means  the  Lord  Lieutenant 
or  other  chief  governor  or  governors  of  Ire- 
land: 

"  Members  of  the  constabulary  force  "  means  in- 
spector general,  deputy  inspector  general, 
assistant  inspectors  general,  commandant  of 
the  depot,  surgeon,  and  every  county  inspec- 
tor, sub-inspector,  barrack  master  of  the  depot, 
head  constable,  constable,  acting  constable, 
and  sub-constable  of  constabulary  in  Ireland: 

"  Head  and  other  constables "  means  every  head 
constable,  constable,  acting  constable,  and 
sub-constable  of  constabulary  in  Ireland: 

2.  It  shall  be  lawful  for  the  Lord  Lieutenant  to 
fix  and  appoint  such  revised  annual  salaries  as  to  him 
may  from  time  to  time  seem  proper,  not  exceeding 
the  several  sums  herein-after  specified,  to  be  paid  in 
such  manner  and  subject  to  such  regulations  and  pro- 


9. 


10. 


visions  as  he  may  direct,  to  the  several  persons  here- 
in-after  mentioned ;  (that  is  to  say,) ' 

J.  To  each  county  inspector  of  the  first  class,  an 

annual  salary  not  exceediug  three   hundred 

pounds: 

2.  To  each  county  inspector  of  the  second  class  an 

annual  salary  not  exceeding  two  hundred  add 
seventy  pounds: 

3.  To  each  sub-inspector  of  the  first  class,  an  an- 

nual salary  not  exceeding  two  hundred  pounds: 

4.  To  each  sub-inspector  of  the  second  class  an 

annual  salary  not  exceeding  one  hundred  and 
fifty  pounds: 

5.  To  each  sub-insp*ector  of  the  third  class,    an 

annual  salary  not  exceeding  one  hundred  and 
twenty- five  pounds: 

6.  To  eaeh  head  constable  major,  an  annual  salary 

not  exceeding  eighty  pounds  four  shillings : 

7.  To  the  head  constable  of  the  first  class  an  an- 

nual salary  not  exceeding  seventy  ponnds  four 
shillings : 

8.  To  twelve  head  constables  of  the  first  class,  of 

long  service  or  superior  merit,  but  ineligible 
for  further  promotion,  an  addition  to  their  re- 
spective salaries  of  ten  pounds  per  annum 
each,  making  their  total  salaries  respectively 
eighty  ponnds  four  shillings  per  annum  each: 
To  each  head  constable  of  the  second  class,  an 
annual  salary  not  exceeding  sixty  one  pounds 
two  shillings: 

To  twelve  head  constables  of  the  second  clasi, 
of  long  service  or  superior  merit,  but  ineligi- 
ble for  farther  promotion,  and  addition  of  ten 
pounds  per  annum,  making  their  total  salaries 
respectively  seventy-one  pounds  two  shillings 
per  annum: 

11.  To  each  constable,  an  annual  salary  not  ex- 
ceeding forty-nine  pounds  eight  shillings: 

12.  To  fifteen  constables,  of  long  service  or  supe- 
rior merit,  but  ineligible  for  promotion,  an 
addition  of  four  pounds  per  annum  each, 
making  their  total  salaries  fifty- three  pounds 
eight  shillings  per  annum  each : 

13.  To  each  acting  constable,  an  annual  salary  not 
exceeding  forty-four  pounds  four  shillings: 
To  each  Sub-constable  under  six  months  ser- 
vice, an  annual  salary  not  exceeding  thirty- 
one  pounds  four  shillings: 
To  each  sub- constable  of  six  months  and  un- 
der six  years  service,  an  annual  salary  not 
exceeding  thirty-six  pounds  eight  shillings: 

16.  To  each  sub-constable  of  six  years  and  undv 
twelve  years  service,  an  annual  salary  of 
thirty  nine  pounds : 

17.  To  each  sub-constable  of  twelve  years  and 
under  twenty  years  service,  an  annual  salary 
of  forty-one  pounds  twelve  shillings: 

18.  To  each  sub-constable  of  twenty  years  servic3 
and  upwards,  an  annual  salary  of  forty-tiro 
pounds  eighteen  shillings: 

Such  increased  salaries  to  take  effect  from  and  after 
the  first  day  of  April  one  thousand  eight  hundred  and 
sixty-six,  and  to  be  in  addition  to  the  good-service 
pay  at  present  authorised,  viz.,  to  five  county  inspec- 
tors, fifty  pounds  per  annum  each;  to  six  sub:inspo> 


14. 
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ton  of  the  first  class,  thirty  pounds  per  annum  each; 
and  to  twenty-three  sab-inspectors,  whether  of  the 
second  or  third  class,  twelve  pounds  per  annum  each; 
such  increased  salaries  to  be  payable  to  such  persons 
only  as  had  not  ceased  to  be  members  of  the  consta- 
bulary force  before  the  first  day  of  August  one  thou- 
sand eight  hundred  and  sixty-six: 

Provided  always,  that  from  the  date  at  which  pay- 
ments at  the  rates  herein-before  mentioned  shall  take 
effect,  all  long-service  allowances  received  before  the 
passing  of  this  Act  by  any  member  of  the  constabulary 
force  shall  be  discontinued,  with  the  exception  of  the 
sub-inspectors  of  the  second  class  transferred  from  the 
revenue  police  to  the  constabulary,  or  any  other  sub- 
inspectors  of  the  second  class  at  any  time  in  receipt 
of  thirty-six  pounds  per  annum  long.service  pay,  who 
shall  be  paid  at  the  rate  of  their  present  salaries  with 
their  present  long-service  pay,  until  promoted  to  the 
rank  of  sub-inspector  of  the  first  class,  when  they 
shall  be  paid  at  the  same  rate  as  the  other  sub-inspec- 
tors of  that  class  are  authorized  to  be  paid  under  this 
Act. 

3.  'And  whereas  by  an  Act  passed  in  the  tenth 
and  eleventh  years  of  the  reign  of  her  present  Majesty 
(chapter  one  hundred),  regulations  were  made  for  the 
formation  of  a  superannuation  fuud  for  the  constabu- 
lary force  by  a  deduction  of  two  pounds  per  centum 
per  annum  from  the  salary  of  each  member  of  such 
force  :  *  be  it  enacted,  that  from  and  after  the  passing 
of  this  Act  such  deduction  for  such  superannuation 
fund  shall  cease  to  be  made. 

4.  '  And  whereas  it  is  expedient  that  the  existing 
system  of  superannuation  allowances  to  the  constabu- 
lary force  should  be  revised,  so  far  as  relates  to  mem- 
bers of  the  said  force  appointed  after  the  passing  of 
this  Act:*  be  it  enacted,  that  it  shall  be  lawful  for  the 
Lord  Lieutenant,  under  the  conditions  herein-after 
mentioned,  to  direct  that  any  head  or  other  constable 
so  appointed  may  be  superannuated,  and  receive  a 
gratuity  or  yearly  pension,  not  exceeding  the  propor- 
tion of  his  salary  stated  in  the  scale  herein  after  men- 
tioned ;  and  it  shall  be  lawful  for  the  lords  commis- 
sioners of  her  Majesty's  treasury,  or  any  three  or 
more  of  them,  upon  the  recommendation  of  the  Lord 
Lieutenant  to  direct  that  any  officer  of  the  con- 
stabulary force,  that  is  to  say,  any  inspector-general 
deputy  inspector  general,  assistant  inspector  general, 
commandant  of  the  depot,  surgeon,  county  inspector, 
barrack  master  of  the  depot,  or  sub-inspector  ap- 
pointed after  the  passing  of  this  Act,  may  be  super- 
annuated, and  may  receive  a  gratuity  or  yearly  pen- 
sion, not  exceeding  the  proportion  of  his  salary  stated 
in  the  scale  herein-after  mentioned;  that  is  to  say, 

1.  A  gratuity  of  one  month's  pay  for  each  year's 

service  after  five  years  and  less  than  fifteen 
years: 

2.  On  completion  of  fifteen  years  service  an  annual 

pension  of  fifteen  fiftieths  of  the  pay  may  be 
granted,  and  an  increase  of  one  fiftieth  for 
each  successive  year  up  to  thirty  years  service 
completed: 

3.  After  thirty  years  service,  or  after  the  person  to 

be  superannuated  has  attained  the  age  of  sixty 
years,  the  pension  to  be  equal  to  thirty  fifti- 


eths of  the  pay,  or  a  larger  proportion  iir 
cases  of  extraordinary  merit  or  good  conduct; 

4.  For  injuries  received  at  any  time  in  the  actual 
performance  of  duty  a  pension  for  life  may  be 
granted  of  an  amount  in  proportion  to  the 
injury  received,  but  not  exceeding  the  full 
pay;  the  grounds  of  disability  to  be  carefully 
investigated  and  fully  set  forth  in  the  autho- 
rity granting  the  pension. 

5.  No  such  pension,  retiring  allowance,  or  gratuity- 
shall  be  granted  in  any  case,  except  on  the  certificate 
of  the  surgeon  of  the  force,  or  such  other  competent 
medical  officer  or  offices  as  the  Lord  Lieutenant  shall 
name  for  the  purpose,  that  the  party  is,  from  mental 
or  bodily  incapacity,  unable  to  perform  his  duty  any 
longer,  and  the  certificate  of  the  inspector  general  (or 
in  the  case  of  the  inspector  general's  superannuation, 
then  on  the  certificate  of  the  chief  secretary  to  the 
Lord  Lieutenant,)  that  he  has  served  with  diligence 
and  fidelity;  provided  that  any  member  of  the  force 
who  shall  have  attained  the  age  of  sixty  years  or 
upwards  may,  upon  his  petition,  be  superannuated 
without  such  medical  certificate. 

6.  Such  pension  or  retiring  allowance  shall  be 
granted  only  upon  the  condition  that  it  becomes  for- 
feited, and  may  be  withdrawn  by  the  Lord  Lieute- 
nant in  any  of  the  following  cases: 

1.  On  conviction  of  the  grantee  for  any  indictable 

offence: 
3.  On  his  knowingly  associating  with  suspected 
persons,  thieves,  or  other  offenders: 

3.  On  his  refusing  to  give  information  and  assist- 
ance to  the  police  whenever  in  his  power  for 
the  detection  and  apprehension  of  criminals, 
and  for  the  suppression  of  any  disturbance  of 
the  public  peace: 

4.  If  he  enter  into  or  continue  to  carry  on  any 
business,  occupation,  or  employment  which 
shall  be,  in  tbe  opinion  of  the  Lord  Lieute- 
nant, disgraceful  or  injurious  to  the  public,  or 
in  which  he  shall  make  use  of  the  fact  of  his 
former  employment  in  the  police  force  in  a 
manner  which  the  Lord  Lientenant  considers 
to  be  discreditable  and  improper: 

Provided  always,  that  nothing  herein  contained  shall 
entitle  any  member  of  the  constabulary  force  abso- 
lutely to  any  superannuation  allowance,  nor  prevent 
him  from  being  dismissed  or  discharged  for  miscon- 
duct or  other  sufficient  cause  without  superannuation 
allowance. 

7.  *  And  whereas  it  is  expedient  that  the  present 
members  of  the  constabulary  force  should  continue  te 
be  entitled  to  receive  retiring  allowances  calculated 
npon  the  scale  of  superannuation  and  rates  of  pay 
existing  before  the  passing  of  this  Act:'  be  it  there- 
fore enacted  that  the  provisions  of  an  Act  passed  in 
the  tenth  and  eleventh  years  of  her  present  Majesty, 
chapter  one  hundred,  iutituled  An  Act  to  regulate  tht 
Superannuation  Allowances  of  the  Constabulary 
Force  in  Ireland  and  the  Dublin  MttropoUtan  Police, 
shall  apply  to  the  members  of  the  constabulary  force 
in  Ireland  appointed  before  the  passing  of  this  Act 
as  fully  and  effectually  as  if  this  Act  had  not  been 
passed. 

8.  '  And  whereas  by  an  Act  passed  in  thesixth  year 
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of  the  reign  of  King  William  the  Fourth,  a  fund  was 
established  called  "  The  Police  Reward  Fund,"  to  be 
raised  in  part  by  a  deduction  of  ten  shillings  per  cent,  on 
the  salary  of  each  member  of  the  force : '  be  it  enacted, 
that  from  and  after  the  passing  of  this  Act  the  said 
deduction  shall  be  increased  to  thirty  shillings  per 
cent  on  such  salaries,  and  a  deduction  not  exceeding 
twenty  shillings  per  cent  shall  also  be  made  on  the 
pensions  of  all  members  of  the  force  superannuated 
after  the  passing  of  this  Act,  who,  on  their  retirement 
from  active  service,  shall  give  notice  to  the  receiver 
of  their  desire  to  keep  up  their  subscription  to  the 
said  reward  fund  for  the  benefit  of  their  widows  and 
children;  all  such  deductions  to  be  paid  to  the  said 
police  reward  fund,  and  form  part  thereof. 

9-  '  And  whereas  by  the  seventh  section  of  an  Act 
passed  in  the  tenth  and  eleventh  years  of  her  present 
Majesty,  chapter  one  hundred,  the  lords  commission- 
ers of  her  Majesty's  treasury,  or  any  three  or  more  of 
them,  are  empowered  to  direct  the  application  of  any 
surplus  of  the  reward  fund  to  the  payment'  of  pen- 
sions, superannuations,  and  allowances  to  members  of 
the  constabulary  force:'  be  it  enacted,  that  any  sur- 
plus now  remaining  of  the  said  fund,  or  which  may 
thereunto  hereafter  accrue,  shall  not  be  applied  in  the 
manner  aforesaid,  anything  in  the  said  section  to  the 
contrary  notwithstanding;  and  the  said  reward  fund 
shall  be  available  for  the  reward  of  meritorious  mem- 
bers of  the  constabulary  force,  and  also  for  the  relief 
of  the  widows  and  children  of  the  members  of  such 
force,  under  such  regulations  as  the  Lord  Lieutenant 
may  from  time  to  time  make. 

10.  And  be  h  enacted,  that  it  shall  be  lawful  for 
the  Lord  Lieutenant  (if  he  shall  so  think  fit),  to  order 
and  direct  that  one  shilling  per  week  shall  be  added 
to  the  pay  of  the  mounted  men  of  the  constabulary 
force,  and  also  to  the  pay  of  the  head  and  other  con- 
stables stationed  at  Belfast,  with  a  view  to  meet  the 
extra  expense  for  lodging  and  living  to  which  the 
men  serving  in  that  ttvwn  are  exposed  as  compared 
with  the  remainder  of  the  force. 

11.  And  be  It  enacted,  that  from  and  after  the 
passing  of  this  Act  the  town  inspector  of  Belfast  shall 
^receive  in  lieu  of  long-service  pay  discontinued  by  this 

Act  a  sum  of  &fty  pounds  a  year  in  addition  to  the 
salary  which  under  the  Constabulary  {Ireland)  Amend- 
ment Act,  1865,  is  to  be  paid  by  the  borough  of  Bel- 
fast, making  his  total  salary  from  both  sources  four 
hundred  and  fifty  pounds  per  annum* 

12.  Section  four  of  an  Act  passed  in  the  eleventh 
and  twelfth  years  of  her  present  Majesty,  chapter 
seventy-two,  is  hereby  repealed;  and  from  and  after 
the  passing  of  this  Act,  in  all  cases  where  one  moiety 
of  the  costs  and  expenses  of  any  constabulary  force  is 
Chargeable  to  any  count/,  or  any  part  Or  district  of  a 
-county,  or  any  county  of  a  city  or  county  of  a  town, 
ar  borough  of  a  town,  in  Ireland,  there  shall  be 
•charged  to  each  such  county,  or  part  or  district 
thereof,  or  countv  of  a  city  or  county  of  a1  town,  or 
any  such  borough  or  town,  per  annum,       '  '•  '*   *  vV 

For  each  sub-inspector  one  moiety  of  the  sum  of  one 
hundred  and  sixty  seven  pounds  'nine1  shillings: 
and  threepence:  -       ■'•■"   '  '  '  ■'  !  '"'* s  *:-»  *l  n  j 

-For  each  head  constable  one  moiety  of  the  snm  of 

seventy-nine  pounds  fifteen  shillings  and  Wen 
j^ice-     -•'  r     .....  r..1.„1»!l„..  .    •• 


Provided  always,  that  it  shall  be  lawful  for  the 
Lord  Lieutenant,  with  the  approval  of  the  commis- 
sioners of  her  Majesty's  treasury,  from  time  to  time 
to  fix  and  determine  the  further  rates  of  charge  to 
be  paid  by  every  such  county  or  part  of  district 
thereof,  or  county  of  a  city  or  county  of  a  town,  or 
borough  or  town,  on  an  average  of  the  entire  force  of 
constables,  acting  constables,  and  sub-constables  in 
Ireland,  regard  being  had  to  the  increased  rates  of 
pay  sanctioned  by  this  Act,  and  to  the  cost  of  clothing; 
medical  attendance,  barrack  accommodation,  and  extra 
pay  of  such  constables  and  other  constables  when  ab- 
sent from  quarters. 

And  in  all  cases  where,  under  the  laws  now  in 
force,  the  whole  of  the  costs  and  expenses  of  any 
constabulary  force  is  chargeable  to  any  county,  ox 
any  part  or  district  of  a  county,  or  any  county  of  a 
city  or  county  of  town,  or  any  borough  or  town,  hk 
Ireland,  there  shall  be  charged  to  each  such  county* 
or  part  or  district  of  such  county,  Or  county  of  a  city, 
codnty  of  a  town,  borongh,  or  town,  per  annum,  the 
full  cost  of  such  constabulary 'forced  calculated  in  the 
manner  last  mentioned. 

13.  From  and  after  the  passing  of  this  Act,  in  all 
cases  where  members  of  the  constabulary  force  shall 
be  required  to  keep  the  peace  in  the  neighbourhood 
of  railway  works  or  other  public  works  in  Ireland,  the 
costs  and  expenses  of  such  members,  calculated  in  the 
manner  herem-befofe  mentioned,  shall  be  charged 
upon  the  company  or  other  parties  carrying  on  such 
railway  or  other  public  works. 

14.  From  and  after  the  passing  of  this  Act,  in  all 
cades  where  under  the  laws  now  in  force,  the  quota 
of  men  fixed  for  any  county,  county  of  a  city,  county 
of  a  town,  or  borbogh  by  "  The  Constabulary  {Ire- 
land) Amendment  £ct,  1665,"  shall  be  increased  fry 
an  extra  force,  whether  as  a  permanent  augmentation 
or  as  a  temporary  addition  thereto,  one  moiety  of  the 
costs  arid  expenses  of  such  extra  force,  ascertained  In 
the  manner  herein  provided,  shall  be  charged  to  an£ 
be  payable  by  such  cbunty,  county  of  a  city,  county 
of  a  town,  br  borough:  provided  always,  that  In  case 
vacancies  shall  occur  in  the  said  force  so  augmented, 
there  shall  be  deducted  from  the  number  of  such 
extra  force  to  be  charged  as  aforesaid  as  many  consta- 
bles as  shall  bear  the  same  proportion  to  the  whole 
number  of  vacancies  in  the  said  augmented  force  that 
the  extra  (bred  bears  to  the  whole  number  of  such 
augmented  force.   ' 

15.  It  shall  be, lawful  for  the  commissioners  of  her 
Majesty's  treasury  to  make  such  arrangements  /or 
the*  regulation  br  abolition  of  the  office  of  receiver  of 
the  constabulary,  and  for  the  transfer  of  the  powers 
vested  in  him,  and  for  the  transfer  and  regulation  of 
the  duties  assigned  to  him  by  virtue  of  an  Act  passed 
hrthe  sixth  year  of  the  reign  of  King  William  the 
Fourth,  chapter  thirteen,  and  of  subsequent  Acts,  as 
they  shall  from  time  to  time  consider  expedient,  any- 
thing'in  toe  said  Act  or  subsequent  Acts  to  the  con- 
trary notwithstanding. 

*  '    I  I'M.*     •        ?       ''  ''  __ — — — — 

CAP.  CIV. 

An  Act  to  guarantee  the  Liquidation  of  Bonds  issued 

for  the  Repayment  of  Advances  made  out  of  Public 

Funds  fbr*the  Service  of  the  Colony  of  Ifew  Zsth 

f     *tt3(  '    pOti  August,  1866.J 
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CAP.  CV. 
An  Act  to  continue  certain  Turnpike  Acts  in  Great 
Britain,  and  to  make  farther  Provision  concerning 
Tarapike  Roads.  [10th  August,  1866.] 

CAP.  CVI. 
An  Act  to  confirm  certain  Provisional  Orders  under 
"The  Local  Government  Acts,  1858,"  relating  to 
the  Districts  of  West  Hartlepool,  Tormoham, 
Harrogate,  St.  Leonard,  Wednesffeld,  Aberdare, 
Bristol,  Derby,  Shrewsbury,  Netherthong,  Hove, 
New  Windsor,  Hanley,  Burnley,  and  Accrington; 
and  for  other  Purposes  relative  to  certain  Dis- 
tricts under  the  said  Act.      [10th  August,  1866.] 

CAP.  OVII. 
An  Act  to  confirm  certain  Provisional  Orders  nnder 
"The  Local  Government  Act,  1858,"  relating  to 
the  Districts  of  Bamsgate,  Leominster,  Stalybridge, 
Lincoln,  Maidstone,  Banbury,  Tunbridge  Wells, 
Bedford,  and  Southampton;  and  for  other  Purposes 
relative  to  Districts  nnder  the  said  Act 

[10th  August,  1866.] 

CAP.  CVUI. 
An  Act  to  amend  the ,  Law  relating  to  Securities  is- 
sued by  Railway  Companies. 

[1  Oth  August,  1866.] 

Sec.  1.  Short  title. 

2.  Interpretation  of  terms.     27  £  28  Vict.  cc. 

120,  121. 

3.  Company  to  have  registered  officer. 

4.  Half  years  for  purposes  of  Act. 

6.  Loan  capital  accounts  to  be  made  half-yearly. 

6.  Form  of  half-yearly  account 

7.  Account  to  be  open  to  shareholders,  £& 

8.  Deposit  of  copy  of  account. 

9.  Deposit  in  Scotland  and  Ireland. 

10.  Prohibition  against  borrowing  before  regis- 

tration of  Act  giving  the  borrowing  power. 

11.  Penalty  on  company  failing  to  register,  $c. 

12.  Power  to  inspect  documents  on  payment  of  a 

fee. 

13.  Fees  on  registration  of  name  of  officer,  $c. 

14.  Declaration  by  directors,  &c  on  mortgage 

deed,  &c 

15.  Penalty  on  company,  $c,  if  declaration 

omitted. 

16.  Penalty  on  registered  officer. 

17.  Punishment  for  offences  against  Act. 

18.  Nothing  to  affect  liability  of  company,  $c. 

19.  Account,  4rc  not  to  be  evidence  for  company. 

Bi  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spi- 
ritual and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

1.  This  Act  may  be  cited  as  The  Railway  Compa- 
nies Securities  Act,  1866. 

2.  In  this  Act — 

The  term  " railway"  includes  a  tramway  autho- 
4_     rised  by  Act  of  Parliament  incorporating  The 
Companies  Clauses  Consolidation  Act,  1845, 
but  not  any  other  tramway: 


he  term  "  railway  company  "  Includes  every  com* 
pany  authorized  by  Act  of  Parliament  to  raise 
any  loan  capita!  for  the  construction  or  working 
of  a  railway,  or  for  any  purposes  connected  wftfi 
the  conveyance  by  such  company  of  traffic  on  a 
railway,  either  alone  or  in  conjunction  with  other 
purposes: 

The  term  "debenture  stock"  includes  mortgage 
preference  stock  and  funded  debt,  and  any  stock 
or  shares  representing  loan  capital  of  a  railway 
company,  by  whatever  name  called: 

The  term  "Act  of  Parliament"  includes  acertifi* 
cate  of  the  board  of  trade  made  under  The  RaiU 
ways  Construction  Facilities  Act,  1864,  or  The 
Railways  Companies  Powers  Act,  1864,  or  any 
other  Act  of  Parliament. 

3.  Every  railway  company  shall,  on  or  before  the 
fifteenth  day  of  January  one  thousand  eight  hundred 
and  sixty-seven,  register,  and  shall  always  thereafter 
keep  registered,  at  the  office  of  the  registrar  of  joint 
stock  companies  in  England,  the  name  of  their  se- 
cretary, accountant,  treasurer,  or  chief  cashier  for  the 
time  being  authorized  by  them  to  sign  instalments 
under  this  Act,  or,  if  they  think  fit,  the  names  of  two 
or  more  such  officers  of  the  .company  so  authorised 
(and  the  officer  so  registered  for  the  time  being,  and 
any  one  of.  the  officers  so  registered  if  more  than 
one,  is  in  this  Act  referred  to  as  the  company's  re- 
gistered officer). 

4.  Half  years  shall,  for  the  purposes  of  this  Act, 
be  deeped  to  end  on  the  thirtieth  day  of  June  and 
the  thirty-first  day  of  December;  and  the  first  half 
year  to  which,  this  Act  applies  shall  be  that  ending  on 
the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  sixty-six;  but  the  board  of  trade,  on 
the  application  of  any  railway  company,  may  (by 
writing  under  the  hand  of  one  of  their  secretaries  or 
assistant  secretaries,  which  shall  be  registered  by  the 
railway  company  at  the  office  of  the  said  registrar) 
appoint,  with  respect  to  that  company,  other  days  for 
the  ending  of  half  years  (including  the  first). 

5.  Within  fourteen  days  after  the  end  of  each  half 
year  every  railway  company  shall  make  an  account  of 
their  loan  capital  authorised  to  be  raised  and  actually 
raised  up  to  the  end  of  that  half  year,  specifying  the 
particulars  described  in  the  First  Schedule  to  this 
Act,  Part  1.  (which  account  for  each  half  year  is  in 
this  Act  referred  to  as  the  loan  capital  half-yearly 
account). 

6.  The  board  of  trade  may  from  time  to  time,  by 
notice  published  in  the  London,  Edinburgh,  and 
Dublin  Gazettes,  prescribe  the  form  in  which  the  loan 
capital  half-yearly  account  is  to  be  made* 

7.  the  loan  capital  half-yearly  account  of  each 
company  may  be  pernsed  at  all  reasonable  times, 
without  payment,  by  any  shareholder,  stockholder* 
mortgagee,  bond  creditor  or  holder  of  debenture  stock 
of  the  company,  or  any  person  interested  in  any 
mortgage,  bond,  or  debenture  stock  of  the  company. 

8.  Within  twenty-one  days  after  the  end  of  each 
half  year  every  railway  company  shall  deposit  with 
the  registrar  of  joint  stock  companies  in  England  a 
Copy,  certified  and  signed  by  the  company's  registered 
Officer  as  a  true  copy,  of  their  loan  capital  half-yearly 
account. 
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9.  A  railway  company  may  also,  if  they  think  fit, 
deposit  with  the  registrar  of  joint  stock  companies 
in  Scotland,  or  with  the  assistant  registrar  of  joint 
stock  companies  in  Ireland,  or  with  each,  a  like  copy 
of  any  loan  capital  half-yearly  account  of  the  com- 
pany. 

10.  It  shall  not  be  lawful  for  any  railway  company 
«t  any  time  to  borrow  any  money  on  mortgage  or 
bond,  or  to  issue  any  debenture  stock,  under  any  Act 
of  the  present  session  or  passed  after  the  end  of  the 
half  year  to  which  their  then. last  registered  loan  ca- 
pital half  yearly  account  relates,  unless  and  until  they 
have  first  deposited  with  the  registrar  of  joint  stock 
companies  in  England  a  statement,  certified  and 
signed  by  the  company's  registered  officer  as  a  tine 
statement,  specifying  the  particulars  described  in  the 
First  Schedule  to  this  Act,  Part  II. 

The  board  of  trade  may  from  time  to  time,  by  no- 
tice published  in  the  London,  Edinburgh,  and  Dublin 
Gazettes,  prescribe  the  form  in  which  such  statement 
is  to  be  made. 

A  railway  company  may  also,  if  they  think  fit,  de- 
posit with  the  registrar  of  joint  stock  companies  in 
Scotland,  or  with  the  assistant  registrar  of  joint  stock 
companies  in  Ireland,  or  with  each,  alike  copy  of  any 
such  statement 

11.  If  at  any  time  any  railway  company  fail  to 
register  or  keep  registered  as  aforesaid  .the  name  of 
their  secretary,  accountant,  treasurer,  or  chief  cashier, 
or  to  deposit  with  the  registrar  of  joint  stock  compa- 
nies in  England,  within  the  time  required  by  this 
Act,  such  a  copy  as  aforssaid  of  any  loan  capital  half- 
yearly  account,  or  borrow  any  money  on  mortgage  or 
bond,  or  issue  any  debenture  stock  without  having 
first  deposited  with  the  registrar  of  Joint  stock  com- 
panies in  England  such  a  statement  as  they  are  by 
this  Act  required  to  deposit,  in  any  case  where  they 
are  so  required,  then  and  in  every  such  case  they 
shall  be  deemed  guilty  of  an  offence  against  this  Act, 
and  shall  for  every  such  offence  be  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  twenty  pounds, 
and  in  case  of  a  continuing  offence  to  a  further  pe- 
nalty not  exceeding  five  pounds  for  every  day  during 
which  the  same  continues  after  the  day  on  which  the 
first  penalty  is  incurred. 

12.  Every  person  may  inspect  the  documents  kept 
by  any  registrar  or  assistant  registrar  under  this  Act 
on  paying  a  fee  of  one  shilling  for  each  inspection  as 
regards  each  railway  company ;  and  any  person  may 
require  a  copy  or  extract  of  any  of  those  documents 
to  be  certified  by  the  registrar  or  assistant  registrar 
oil  paying  for  such  certified  copy  or  extract  a  fee  of 
sixpence  and  a  further  fee  of  th pence  for  every  two 
hundred  wcrJs  or  fractional  part  of  two  hundred 
words  alter  the  first  two  hundred  words. 

13.  Every  railway  company  on  registering  the 
name  or  names  of  any  officer  or  officers,  or  depositing 
any  account  or  statement,  under  this  Act,  shall  pay 
the  like  fee  as  is  for  the  time  being  payable  under  The 
Companies  Act,  1862,  on  registration  of  any  docu- 
ment other  than  a  memorandum  of  association. 

14.  There  shall  be  put  (by  indorsement  or  other- 
wise) on  every  mortgage  deed  or  bond  made  or  given 
after  the  twenty-first  day  of  January  one  thousand 
•eight  hundred  and  sixty-seven  by  a  railway  company 


for  securing  money  borrowed  by  the  company,  and 
on  every  certificate  given  after  that  day  by  a  railway 
company  for  any  sum  of  debenture  stock  issued  by 
the  company,  a  declaration  in  the  Form  given  in  the 
Second  Schedule  to  this  Act,  or  to  the  like  effect, 
with  such  variations  as  circumstances  require. 

Every  such  declaration  shall  be  signed  by  two 
directors  of  the  company  specially  authorized  and 
appointed  by  the  board  of  directors  to  sign  such  de- 
claration, and  by  the  company's  registered  officer. 

15.  If  after  the  expiration  of  the  time  specified  in 
the  last  preceding  section  any  railway  company  deli- 
ver any  such  mortgage  deed,  bond,  or  certificate  with- 
out such  a  declaration  being  first  put  thereon  and 
signed  as  aforesaid,  they  shall  be  deemed  guilty  of  an 
offence  against  this  Act,  and  shall  for  every  such 
offence  be  liable,  on  summary  conviction,  to  a  penalty 
not  exceeding  twenty  pounds;  and  if  any  director  or 
officer  of  any  railway  company  knowingly  authorizes 
or  permits  the  delivery  of  any  such  mortgage  deed, 
bond,  or  certificate  without  such  a  declaration  being 
first  put  thereon  and  signed  as  aforesaid,  every  such 
person  shall  be  deemed  guilty  of  an  offence  against 
this  Act. 

16.  If  any  director  or  registered  officer  of  a  com- 
pany signs  any  declaration,  account,  or  statement 
under  this  Act  knowing  the  same  to  be  false  in  any 
particular  he  shall  be  deemed  guilty  of  an  offence 
against  this  Act. 

17.  If  any  director  or  officer  of  a  railway  company- 
is  guilty  of  an  offence  against  this  Act,  he  shall  be 
liable,  on  conviction  thereof  on  indictment,  to  fine  or 
imprisonment,  or  on  summary  conviction  thereof  to  a 
penalty  not  exceeding  ten  pounds. 

18.  Nothing  in  this  Act,  or  in  any  account,  state- 
ment, or  declaration  under  it,  shall  affect  iu  any  ac- 
tion or  suit  any  question  respecting  any  loan,  debt, 
liability,  mortgage,  bond,  or  debenture  stock  as  be- 
tween a  railway  company  or  any  director  or  officer  of 
a  railway  company  on  the  one  side,  and  any  person 
or  class  of  persons  on  the  other  side. 

19.  Any  account,  statement,  or  declaration  under 
this  Act  shall  not  be  admissible  as  evidence  in  favour 
of  a  railway  company  of  the  truth  of  any  matter 
therein  stated. 

SCHEDULES. 

THE  FIRST  SCHEDULE. 
Part  I. 

Particulars  to  be  specified  in  Loan  Capital  Half- 
-yearly Account. 
A.  Every  half-yearly  account  to  show — 

(1,)  The  Act  or  Acts  of  Parliament  under  the 
powers  of  which  the  company  have  con- 
tracted any  mortgage  or  bond  debt  ex- 
isting at  the  end  of  the  half  year,  or 
having  issued  any  debenture  stock  then 
existing,  or  the  Act  or  Acts  of  Psrlia- 
ment  by  or  under  which  any  mortgage 
or  bond  debt  or  debenture  stock  of  the 
company  then  existing  has  been  con- 
firmed, and  the  Act  or  Acts  of  Parlia- 
ment under  which  the  company  have  any 
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subsisting  power  to  contract  any  mort- 
gage or  bond  debt,  or  to  issue  any  de- 
benture stock  (either  on  fulfilment  of  any 
condition  or  otherwise) : 

(2.)  The  amount  or  respective  amounts  of  mort- 
gage or  bond  debt  or  debenture  stock 
thereby  authorized  or  confirmed: 

{3.)  Whether  or  not  by  any  such  Act  or  Acts 
the  obtaining  of  the  certificate  of  a  jus- 
tice or  sheriff  for  any  purpose,  or  the 
obtaining  of  the  assent  of  a  meeting  of 
the  company,  has  been  made  a  condition 
precedent  to  the  exercise  of  the  power 
thereby  conferred  of  borrowing  on  mort- 
gage or  bond,  or  of  creating  and  issuing 
debenture  stock: 

-(4.)  The  date  at  which  such  condition  has  been 
fulfilled: 

{5.)  The  amount  or  the  aggregate  amount,  under 
the  power  of  such  Acts  or  Acts,  actually 
borrowed  up  to  the  end  of  the  half  year 
on  mortgage  or  bond  (distinguishing 
them),  and  then  being  an  existing  debt, 
and  of  debenture  stock  actually  issued 
up  to  that  time  and  then  existing: 

(6.)  The  amount  or  the  aggregate  amount  re- 
maining to  be  borrowed. 
B.  The  second  and  every  subsequent  half-yearly 
account  to  show  also — 

(7.)  The  items  described  in  Paragraphs  (2.)  and 
(5.)  of  this  Part  of  the  present  Schedale 
for  two  consecutive  half  years,  and  the 
increase  or  decrease  of  any  of  those  items 
in  the  second  of  those  half  years  as  com- 
pared with  the  first. 

Part  II. 

Particulars  to  be  specified  in  Statement  as  to  new 
borrowing  power. 

(1.)  The  Act  of  Parliament  conferring  the 
power  to  borrow  on  mortgage  or  bond 
or  to  issue  debenture  stock  (either  on 
fulfilment  of  any  condition  or  otherwise): 

(2.)  The  amount  of  mortgage  or  bond  debt  or 
debenture  stock  thereby  authorized : 

(3.)  Whether  or  not  by  such  Act  the  obtaining 
of  the  certificate  of  a  justice  or  sheriff 
for  any  purpose,  or  the  obtaining  of  the 
assent  of  a  meeting  of  the  company,  has 
been  made  a  condition  precedent  to  the 
exercise  of  the  power  thereby  conferred 
of  borrowing  on  mortgage  or  bond,  or  of 
creating  and  issuing  debenture  stock; 

(4.)  The  date  at  which  such  condition  has  been 
fulfilled. 

THE  SECOND  SCHEDULE. 

Declaration  on  Mortgage  Deed,  Bond,  or  Certificate 

of  Debenture  Stock. 

The  Railway  Company. 

We,  the  undersigned,  being  two  of  the  directors  of 

the  company  specially  authorized  and  appointed  for 

this  purpose,  and  I,  the  undersigned  registered  officer 

of  the  company,  do  hereby  declare  (each  for  himself; 


that  the  within-written  [or  as  the  case  may  be]  mort- 
gage deed  for  bond  or  certificate]  is  issued  under  the 
borrowing  powers  of  the  company  as  registered  *  on 
the  day  of  ,  and  is  t  not  in 

excess  of  the  amount  there  stated  as  remaining  to  be 
borrowed. 

Dated  this  day  of  18     • 
1 


-Directors 

[Secretary  or  accountant, 
or  as  the  case  may  bo] 
and  registered  officer. 

Note. — Where  the  case  so  requires  with  reference  to  a  state- 
ment under  the  First  Schedule,  PartIL,  leave  out  from  the*  to 
the  end  of the  Form  and  insert :— on  the  day  of 

and  the  day  of  ,  and  is  not  in  excess  o. 

the  amounts  there  stated  as  remaining  and  authorized  to  be 
borrowed. 

Where  the  mortgage  deed,  bond,  or  certificate  is  issued  under 
a  power  of  re-borrowing,  or  of  issuing  debenture  stock  in  dis- 
charge of  mortgage  or  bond  debt,  have  out  from  the  t  to  the  end 
of  the  form,  aid  insert: — in  substitution  for  a  mortgage  deed 
lor  bond]  which  has  since  been  paid  off. 


CAP.  CIX. 

An  Act  to  make  Provision  for  the  Discipline  of  the 
Navy.  |  [1  Oth  August,  1866.] 

CAP.  CX. 

An  Act  to  amend  The  Cattle  Diseases  Prevention 
Act.  [10th  August,  1866.] 


CAP..  CXI. 

An  Act  to  further  amend  the  Acts  relating  to  the 
Ecclesiastical  Commissioners  for  England. 

[10th  August,  1866.] 

CAP.  CXII. 
An  Act  to  make  Provision  in  regard  to  the  Mode  of 
taking  Evidence  in  Civil  Cases  in  the  Court  of 
Session  in  Scotland.  [10th  August,  1866.] 

CAP.  CXIII. 

An  Act  to  amend  the  Act  providing  Superannuation 

Allowances  to  Officers  of  Unions  and  Parishes,  and 

to  make  other  Amendments  in  the  Laws  relating 

to  the  Belief  of  the  Poor.      [10th  August,  1866.] 

CAP.  CXIV. 
An  Act  to  amend  the  Public  Libraries  Act 

[10th  Angust,  1866.] 

CAP.  CXV. 
An  Act  to  provide  for  the  Government  of  the  "  Strait 
Settlements."  [10th  August,  1866.] 

CAP.  CXVI. 

An  Act  to  indemnify  such  Persons  in  the  United 
Kingdom  as  have  omitted  to  qualify  themselves  for 
Offices  and  Employments,  and  to  extend  the  Time 
limited  for  those  Purposes  respectively. 

\\0t\i  August,  1866J 

CAP.  CXVIL 

An  Act  to  consolidate  and  amend  the  Acts  relating 
to  Reformatory  Schools  in  Great  Britain. 

[10th  August,  1866.] 
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CAP.  CXVIIL 
An  Act  to  consolidate  and  amend  the  Acts  relating 
to  Industrial  Schools  in  Cheat  Britain. 

[10th  August,  1866.] 

CAP.  CXIX. 
An  Act  to  continue  the  Act  of  the  Twenty-ninth  Year 
of  the  Reign  of  Her  present  Majesty,  Chapter  One, 
intituled  An  Actio  empower  the  Lard  Lieutenant 
or  other  Chief  Governor  or  Governors  of  Ireland 
to  apprehend  and  detain  for  a  limited  Time  such 
Persons  as  he  or  they  thaU  suspect  of  conspiring 
against  Her  Majesty* s  Person  and  Government 
,  [10th  August,  i866.] 

29  *  80  Vict.  c.  1. 
Sec.  1.  Continuation  of  29  d  30  Vict.  c  1. 

•  Whereas  the  Act  of  the  present  session  of  Parlia- 
ment, chapter  one,  intituled  An  Act  to  empower  the 
Lord  Lieutenant  or  other  Chief  Governor  or  Gover- 
nors of  Ireland  to  apprehend  and  detain  for  a  limited 
Time  such  Persons  as  he  or  they  shall  suspect  of  con- 
spiring  against  Her  Majesty's  Person  and  Govern- 
ment, expires  on  the  first  day  of  September  one  thou- 
sand eight  hundred  and  sixty-six,  and  it  is  expedient 
to  continue  the  same  for  a  further  limited  period:' 

Be  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by.  and  with  the  adyice  and  consent  of  the 
lords  spiritual  and  temporal,  and'  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  The  said  Act  shall  continue,  in  force  until  the 
expiration  of  twenty-one  days  after  the  commence- 
ment of  the  session  of  Parliament  immediately  suc- 
ceeding the  present  session;  and  the  said  Act  shall 
be  construed  as  if  the  words"  until  the  expiration  of 
twentaone  days  after  the  commencement  of  the  .session 
jmm$diate|y  succeeding  the ,  present  session "  were 
inronghaut  the  said  Act  substituted  for  the  words 
"  until  the  first  of  September  one  thousand  eight  hun- 
dred and  sixty-six. 

*.  .  cap.  cxx. 

An  Act  to  make  Provision  for  the  Administration  of 
the  Patriotic  Fund.  [  1  Oth  August,  1 866.] 

Sec  1.  Power  to  her  Majesty  to  direct  application 
of  patriotic  fund  for  purposes  herein  de- 
Scribed. 
2.  Short  title. 

•  Whereas  the  fund  called  the  patriotic  fond  is  admi- 
nistered under  a  commission  issued  by  her  Majesty 
fte  Queen,  dated  the  seventh  day  of  October  one 
thousand  eight  hundred  and  .fifty-four,  and  doubts 
have  arisen  respecting  the  power  of  her  Majesty  to 
|ive  directions  concerning  the  applicatiqn  of  the  fund 
further  or  ether  than,  those  contained  in  the  said 
Commission,  and  respecting  other  matters  connected 
with  the  constitution  and  powers  of.  the,  body  of  com- 
missioners and  the  conduct  of  the  business  relating  to 
the  fund;  and  it  is  expedient  that  all  ground  for 
such  doubts  be  removed: 

,  Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 


present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  ft  shall  be  lawful  for  her  Majesty,  her  heirs 
and  successors,  from  time  to  time,  by  commission 
under  the  royal  sign  manual,  directed  to  such  persons 
as  to  her  Majesty,  her  heirs  or  successors,  seem  fit, 
to  authorize  and  direct  the  commissioners  thereby 
constituted  to  apply  the  patriotic  fund  and  the  income 
and  accumulations  thereof  (in  such  manner  as  any 
such  commission  from  time  to  time  directs  or  as  the 
commissioners  think  fit)  to  the  purposes  and  in  the 
order  following: 

First,  in  the  relief  of  the  widows,  and  the  educa- 
tion, training,  and  advancement  of  children,  of 
soldiers,  seamen,  and  marinas  of  her  Majesty's 
army  and  navy  who  lost  their  lives  in  battle,  or 
from  wounds  or  by  other  casualties,  in  the  late 
war  with  Russia; 
Secondly,  in  the  education,  training,  and  advance* 
ment  of  children  of  soldiers,  seamen,  and  ma- 
rines of  her  Majesty's  army  and  navy  who  have 
lost  or  hereafter  lose  their  uvqs  in  battle,  or  from 
wounds*  or  by  other  casualties,  in  any  other 
war; 
And  for  any  of  those  purposes  to  extend  or  contribute 
to  any  royal  or  other  charitable  institution  for  the 
time  being  established  for  similar  purposes  m  the 
United  Kingdom;  and  to  employ  a  secretary  and 
clerks  at  such  salaries,  and  with  such  retiring  or  other 
allowances  (if  any),  as  therein  provided,  the  same, 
with  other  proper  expenses,  to  be  paid  out  of  the 
patriotic  fund. 

2.  This  Act  may  be  cited  as  The  Patriotic  Fund 
Act,  1866. 


6AP.  CXXI. 
An  Act  for  the  Amendment  of  the  Law  relating  to 
Treaties  of  Extradition.        [10th  August,  1866.} 

Sec.  1.  Warrants  of  arrest  and  copies  of  depositions 
to  be  received  in  evidence  if  authenticated 
in  manner  specified  by  this  Act. 

2.  Ihis  Act  to  be  construed  with  8  <$•  9  TicL  c. 

113,  and  14  £  15  Vict.  c.  99. 

3.  Iteration  of  Act. 

•  Whereas  difficulties  have  been  experienced  in  car- 
rying into  execution  treaties  for  the  extradition  of 
persons  accused  of  crimes  between  her  Majesty  and 
the  sovereign  or  governments  of  certain  foreign  states: 
and  whereas  the  statutes  now  in  force  for  this  purpose 
have  been  found  insufficient :  and  whereas  it  is  expe- 
dient to  amend  the  same,  and  to  give  greater  facili- 
ties than  at  present  exist  under  the  aforesaid  statutes 
for  the  admission  of  evidence  of  judicial  or  official 
documents  or  copies  of  documents  : 

Be  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  oommons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  That  warrants  of  arrest  and  copies  of  depositions 
signed  or  taken  by  or  before  a  judge  or  competent  ma- 
gistrate in  any  foreign  state  with  which  her  Majesty  may 
have  entered  into,  or  may  horeafter  enter  into,  any  treaty 
for  the  extradition  of  fugitive  offenders  or  persons 
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accused  of  crimes,  shall  henceforth  be  received  in  evi- 
dence if  authenticated  in  the  manner  following,  thai 
is  to  say,  if  the  warrant  of  arrest  purports  to  be  signed 
by  a  judge  or  other  competent  magistrate  of  the  coun- 
try in  which  the  same  shall  have  been  issued,  and  if 
the  copies  of  depositions  purport  to  be  certified  nnder 
the  hand  of  such  judge  or  magistrate  to  be  true  copies 
of  the  original  depositions,  and  if  the  signature  of  the 
judge  or  magistrate  in  each  case  shall  be  authenti- 
cated in  the  manner  usual  in  the  respective  states  or 
countries  by  the  proper  officer  of  the  department  of 
the  minister  of  justice,  and  sealed  with  the  official 
seal  of  such  minister ;  and  all  courts  of  justice  and 
magistrates  in  her  Majesty's  dominions  shall  take 
judicial  notice  of  such  official  seal,  and  shall  admit  the 
documents  so  authenticated  by  it  to  be  received  in 
evidence  without  further  proof. 


2.  This  Act  shall  be  construed  with  an  Act  passed 
in  the  eighth  and  ninth  years  of  the  reign  of  her  Ma- 
jesty,  chapter  one  hundred  and  thirteen,  intituled  An 
Act  to  facilitate  the  Admission  in  Evidence  of  official 
and  other  Documents;  and  also  with  an  Act  passed  in 
the  fourteenth  and  fifteenth  years  of  the  reign  of  her 
Majesty,  chapter  ninety-nine,  intituled  An  Act  to 
amend  the  Law  of  Evidence. 

3.  The  duration  of  this  Act  shall  Delimited  to  the 
first  day  of  September  one  thousand  eight  hundred  and 
sixty-seven. 


CAP.  CXXII. 

An  Act  to  make  Provision  for  the  Improvement,  Pro- 
tection, and  Management  of  Commons  near  the 
^Metropolis.  r  [10th  August,  1866.] 
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Showing  whether  they  relate  to  the  whole  or  to  this  part  of  the  United  Kingdom,  viz. : 

I.  signifies  that  the  Act  relates  to  Ireland. 

E.  &  I ...     England  and  Ireland. 

G.B.  &I.  Great  Britain  and  Ireland.  ' 

U.K The  whole  of  the  United  Kingdom. 
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Cast  Belattiur  to 
ADVANCES  TO  RAILWAY  COMPANIES; 
to  enable  the  publio  works  loan  commission- 
en  to  make  temporary  advances  to  railway 
companies  in  Ireland 95  I 

APPROPRIATION  OF  SUPPLIES;  to  apply 
a  sum  out  of  the  consolidated  fund  and  the 
surplus  of  ways  and  means  to  the  service  of 
the  year  ending  81st  March,  1867,  and  to 
appropriate  the  supplies  granted  in  this  ses- 
sion of  parliament 

ARMY  PRIZE  MONEY;  to  legalise  the  pay- 
ment and  distribution  of  Indian  prize  money 
by  the  treasurer  or  secretary  of  Chelsea 
hospital,  and  to  amend  the  Act  2  &  8  W.  4, 
o.  53,  for  the  consolidating  and  amending  the 
law  relating  to  the  payment  of  army  prise 
money  •••• •••••  •••« •• 

ART;  for  facilitating  the  public  exhibition  of 

works  of  art  in  certain  exhibitions 16  G  B  &  1 

ASSURANCE  OF  CATTLE;  to  give  farther 
facilities  for  the  establishment  of  societies  for 
the  assurance  of  cattle  and  other  animals....    84  G  B  &  I 

ATTORNEYS  AND  SOLICITORS;  to  amend 
the  laws  for  the  regulation  of  the  profession 
of  attorneys  and  solicitors  of  Ireland  and  to 
tw8m;uto  them  to  those  in  England 84  I 

AUDIT  OF  PUBLIC  ACCOUNTS;  to  con- 
solidate the  duties  of  the  Exchequer  and 
Audit  Departments,  to  regulate  the  receipt, 
custody,  and  issue  of  public  monies,  and  to 
provide  for  the  audit  of  the  accounts  thereof   39  U  K 

BELFAST  CONSTABULARY;  to  authorise 
the  town  council  of  Belfast  to  levy  and  pay 
charges  in  respeot  of  extra  constabulary 46  I 

BRITISH  COLUMBIA;  for  the  Union  of  the 
colony  of  Vanoonver  Island  with  the  colony 
of  British  Columbia. 67  U  K 

CARRIAGE,  &c  OF  DANGEROUS  GOODS; 

for  the  amendment  of  the  law  with  respeot 


OiOb  Relsnng  t> 
to  the  carriage  and  deposit  of  dangerous 
goods M 69  0  B  &  I 

CATTLE  ASSURANCE;  to  give  further  fa- 
cilities for  the  establishment  of  societies  for 
the  assurance  of  cattle  and  other  animals ....    84  G  B  &  I 

CATTLE  DISEASES;  to  amend  the  law  re- 
lating to  contagious  diseases  amongst  cattle 
and  other  animals  in  Ireland 4  I 

CATTLE  DISEASES.   See  alto  Public  Works. 

COLONIAL  BRANCH  MINTS;  to  enable 
Her  Majesty  to  declare  gold  coins  to  be  issued 
from  Her  Majesty's  colonial  branch  mints  a 
legal  tender  for  payments;  and  for  other 
purposes  relating  thereto 65  U  K 

CONSOLIDATED  FUND;  to  apply  the  snm 
1,137,7721  out  of  the  consolidated  fund  to 
the  service  of  the  year  ending  31st  March, 
1866 ; 6  U  K 

CONSOLIDATED  FUND;  to  apply  the  sum 
of  19,000,0002.  out  of  the  consolidated  fund 
U  the  service  of  the  year  1866 13  U  E 

CONSOLIDATED  FUND ;  to  apply  a  sum  out 
of  the  consolidated  fund  and  the  surplus  of       -^ 
ways  and  means  to  the  service  of  the  year       ; 
ending  81st  March,  1867,  and  to  appropriate      "' 
the  supplies  granted  in  this  session  of  Par-     "*. 
liament 91  U.K 

CONSTABULARY  FORCE;  to  amend  the 
Act  10  &  11  Vict.  c.  100,  to  consolidate  the 
laws  relating  to  the  constabulary  force  in 
Ireland  [Salaries  and  Superannuations,  &c"|  103  I 

CONSTABULARY  (BELFAST);  to  authorise 
the  town  council  of  Belfast  to  levy  and  pay 
charges  in  respect  of  extra  constabulary^....     46  I 

CONTAGIOUS  DISEASES;  for  the  better 
prevention  of  contagious  diseases  [venereal 
diseases]  at  certain  naval  and  military  sta- 
tions.     35  E  &  I 

CONTAGIOUS  DISEASES;  to  amend  the  law 
relating  to  contagious  diseases  amongst  cat-  ^ 
tie  and  other  animals  in  Ireland.. »   4  I 


INDEX  TO  THE  PUBLIC  GENERAL  STATUTES. 


89 


Gap.  Belatlng  to 
CONTAGIOUS  DISEASES.    Sm  aUo  Public 

Works. 
CUSTOMS;  to  grant,  alter,  and  repeal  oertain 

duties  of  customs  and  inland    revenue,  and 

for  other  purposes  relating  thereto  [customs, 

excise,  income  tax] 86  U  K 

CUSTOMS;  to  alter  oertain  duties  of  customs 

in  the  Isle  of  Man,  and  for  other  purposes...    23  U  K 

DANGEROUS  GOODS;  for  the  amendment 
of  the  law  with  respect  to  the  carriage  and 
deposit  of  dangerous  goods 69  G  B  &  I 

DEEDS,  ENROLMENT  OF.  £es  Charitable 
Trusts. 

DISCIPLINE  OF  THE  NAVY;  to  male  pro- 
visions for  the  discipline  of  the  navy 109  U  K 

DRAINAGE  OF  LANDS;  to  provide  for  the 
better  maintenance  of  works  executed  under 
the  Acts  for  the  drainage  of  lands  in  Ireland    49  I 

DRAINAGE  AND  IMPROVEMENT  OF 
LANDS;  to  secure  the  repayment  of  publio 
moneys  advanced  for  the  drainage  and  im- 
provement of  lands  and  other  like  objects  in 
Ireland. 96  I 

DRAINAGE  AND  IMPROVEMENT  OF 
LANDS;  to  confirm  a  provisional  order  un- 
der uTke  Drainage  and  Improvement  of 
Lands  Act  (Ireland)/  26  &  27  Vict  c  88% 
and  the  Acts  amending  the  same. 61  I 

DWELLINGS  FOR  THE  LABOURING 
CLASSES;  to  encourage  the  establishment 
ef  lodging-houses  for  the  labouring  classes  in 
Ireland 44  I 

EAST  INDIA  MILITARY,  &c,  FUNDS, 
TRANSFER;  to  make  provision  for  the 
transfer  of  the  assets,  liabilities,  and  manage- 
ment of  the  BennaX  Madras,  and  Bombay 
military  funds,  the  Bengal  military  orphan 
society,  and  other  funds,  to  the  secretary  of 
state  for  India  in  council 18  U  K 

EXCHEQUER  AND  AUDIT  DEPART- 
MENTS; to  consolidate  the  duties  of  the 
exchequer  and  audit  departments,  to  regulate 
the  receipt,  oustodv,  and  issue  of  publio  mo- 
neys, and  to  provide  for  the  audit  of  the  ac- 
counts thereof. 89  U  K 

EXCHEQUER  BILLS  AND  BONDS;  to 
consolidate  and  amend  the  several  laws  regu- 
lating the  preparation,  issue,  and  payment 
of  exchequer  bills  and  bonds 95  U  K 

EXHIBITIONS,  PUBLIC;  for  facilitating  the 
publio  exhibition  of  works  of  art  in  certain 
exhibitions 16  G  B  &  I 

EXPIRING  LAWS  CONTINUANCE;  to  con- 
tinue various  expiring  Acts 109  U  K 

EXTRADITION  TREATIES;  for  the  amend 
ment  of  the  law  relating  to  treaties  of  extra- 
cuiion m 191 U  K 

FEES  (PUBLIC  DEPARTMENTS);  to  pro- 
vide for  the  collection  of  fees  in  public  depart- 
ments and  offices  by  means  of  stamps 76  G  B  &  I 

FISHERY  PIERS  AND  HARBOURS;  to  ex- 
tend the  provisions  of  the  Acta  for  the  en- 
couragement of  the  sea  fisheries  in  Ireland, 
by  promoting  and  siding  with  grants  of  pub- 
lio money  the  construction  of  piers,  harbours, 
and  other  works. 46  I 

FOREIGN  JURISDICTION;  to  amend  the 
Foreign  Jurisdiction  Act  (6  &  7  Vict,  e.  94)    87  U  K 

FORSYTH'S  INDEMNITY;  to  indemnify 
W  iifcam  Forsyth,  esquire,  oneof  her  Majesty's 


Cap.  Relating  to 
counsel,  from  any  penal  consequences  which 
he  may  have  incurred  by  sitting  or  voting 
as  a  member  of  the  House  of  Commons  while 
holding  the  office  of  standing  counsel  to  the 
secretary  of  state  in  oouncil  of  India  90  G  B  &  I 

GOLD  COIN;  to  enable  her  Majesty  to  de- 
clare gold  coins  to  be  issued  from  her  Ma- 
jesty's Colonial  Branch  Mints  a  legal  tender 
for  payments ;  and  for  other  purposes  relating 
thereto  66 UK 

GOVERNMENT  OF  JAMAICA;  to  make 
provision  for  the  government  of  Jamaica  ...     12  U  K 

HABEAS  CORPUS  SUSPENSION;  to  em- 
power the  Lord  Lieutenant  or  other  chief 
governor  or  governors  of  Ireland  to  apprehend, 
and  detain  for  a  limited  time,  such  persons 
as  he  or  they  shall  suspect  of  conspiring 
against  her  Majesty's  person  and  Government    1  I 

HABEAS  CORPUS  SUSPENSION;  to  oon- 
tinue  the  preceding  Act  1191 

HARBOURS;  to  authorise  advances  of  money 
out  of  the  Consolidated  Fund  for  carrying  on 
public  works  and  fisheries  and  for  the  em- 
ployment of  the  poor ;  and  for  the  purposes 
of  the  Harbours  and  Passing  Tolls  Acts,  1861, 
The  Cattle  Diseases  Prevention  Act,  1866, 
and  The  Labouring  Classes  Dwellings  Act, 
1866 79  G  B  &  I 

HOUSE    OF    COMMONS;   Su  P< 
General 


IMPROVEMENT  OF  LANDED  PRO- 
PERTY; to  authorize  a  further  advance  of 
money  for  the  purposes  of  improvement  of 
landed  property  in  Ireland  40  I 

INDEMNITY  ;  to  iademnify  snob  persons  in 
the  United  Kingdom  ss  have  omitted  to 
qualify  themselves  for  offices  and  employ- 
ments, and  to  extend  the  time  limited  for 
those  purposes  respectively  116  G  B  &  I 

INDEMNITY ;  to  render  it  unnecessary  to 
make  and  subscribe  oertain  declarations  as  a 
qualification  for  offices  and  employments; 
to  indemnify  such  persons  as  have  omitted 
to  qualify  themselves  for  office  and  employ- 
ment; and  for  other  purposes  relating 
.thereto 99  U  K 

INDIAN  PRIZE  MONEY;  to  legalise  the 
payment  and  distribution  of  Indian  prise 
money  by  the  treasurer  or  secretary  of  Chel- 
sea Hospital,  and  to  amend  the  Aot  9  &  8 
W.  4,  c  58,  for  the  consolidating  and  amand- 
ins; the  law  relating  to  the  payment  of  army 
prise  money  47  U  K 

INLAND  REVENUE;  to  amend  the  Laws 
relating  to  the  Inland  Revenue  64  G  B  &  I 

INLAND  REVENUE;  to  grant,  alter,  and 
repeal  oertain  duties  of  customs  and  inland 
revenue,  and  for  other  purposes  relating 
thereto  [customs;  excise;  income  tax]    ...    86  U  K 

INSURANCE;  LIFE;  to  amend  the  law  re- 
lating to  Life  Insurances  in  Ireland 49  I 

ISLE  OF  MAN;  to  alter  oertain  duties  of  cus- 
toms in  the  Isle  of  Man;  and  for  other  pur- 
potts  * 98  U  K 

JAMACIA  GOVERNMENT;  to  make  pro- 
vision for  the  Government  of  Jamacia    19  U  E 

JURISDICTION,  FOREIGN;  to  amend  the 
Foreign  Jurisdiction  Aot  (6  &  7  Vict  c  94)    87  UK. 
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LABOURING  CLASSES  DWELLINGS;  to 
encourage  the  establishment  of  lodging  houses 
for  the  labouring  sla—ss  in  Ireland 44  I 

LAND  DRAINAGE;  to  provide  for  the  better 
maintenance  of  work*  exeouted  under  the 
Acta  for  the  Drainage  of  Landa  in  Ireland...    49  I 

LANDED  ESTATES  COURT;  to  reduce  the 
number  of  judges  in  the  Landed  Estates 
Court  in  Ireland,  and  to  rednoe  the  duties 
payable  under  the  Reeord  of  Title  and  Land 
Defeatures  AoU S9  I 

LANDED  PROPERTY  IMPROVEMENT;  to 
autfcontae  a  further  advance  of  money  for  the 
purposes  of  improvement  of  landed  property 

LANDS,  DRAINAGE  OF;  to  provide  for  the 
better  maintenance  of  works  exeouted  under 
the  Acts  forthe  Drainage  of  Lands  in  Ireland    49 1 

LANDS,  DRAINAGE  AND  IMPROVEMENT 
OF;  to  secure  the  repayment  of  public 
moneys  advanced  for  the  drainage  and  iav 
provciaent  of  lands  and  other  like  objects  in 
Ireland  28  I 

LANDS,  DRAINAGE  AND  IMPROVEMENT 
OF;  to  confirm  a  Provisional  Order  under 
44  The  Drainage  and  Improvement  of  Lands 
Act  (Ireland}  (28  &  Z7  Vict  c.  88),  and  the 
Acts  amending  the  same „..,.«....    81 1 

LIFE  INSURANCES;  to  amend  the  law  n» 
kting  to  Life  Insurances  in  Ireland 42  I 

MARINES;  for  the  regulation  of  her  Majesty's 
Royal  Marine  Forces  while  on  shore  10  U  K 

MILITARY  FUNDS  (EAST  INDIA);  to 
make  provision  for  the  transfer  of  the  assets, 
liabilities,  and  management  of  the  Bengal, 
Madras,  and  Bombay  military  funds,  Ine 
Bengal  military  orphan  society  and  other 
rands,  to  the  secretary  of  state  for  India,  m 
council  WUI 

IflLTTlA;  to  defray  the  charge  or  the  pay, 
clothing,  and  contingent  and  other  expenses 
of  the  Ssembodied  Militia  in  Gnat  Britain 
and  Ireland;  to  grant  allowances  in  certain 
cases  to  subaltern  officers,  accusants,  pay- 
masters, quartermasters,  surgeons,  assistant 
surgeons,  and  surgeons  mates  of  the  Militia; 
and  to  authorise  the  employment  of  the  non- 
commissioned  officers.  ...............  ..........    400  Bos  I 

MUTINY;  for  punishing  mutiny  and  *esartie» 
and  for  the  beater  payment  of  the  army  and 
their  quarters tUK 

MUTINY;  for  the  regulation  of  her  Majesty's 
Royal  Marine  Forces  while  on  shore W  U  h? 


NATIONAL  DEBT  REDUCTION;  for  the 
cancellation  of  osxtaia  oapttalseooks  of  an- 
suities  stnndfag  in  the  names  of  the  oommic- 
nioners  for  the  reduction  of  the  National 
Debt  **•*••    tttTK 

NAVAL  DISCIPLINE;  to  make  provisiea  for 
the  discipline  of  the  Navy  109  U  K 

NAVAL  SAVmGS  BANKS;  for  the  establish- 
ment and  regulation  of  Strings  Banks  for 
teamen  aao\marjnoe  of  the  RojtaJ.  Nevy.M...    48.  <J  l&I 

NAVAL  AND  MILITARY  STATIONS*  for 

[venereal  dWsee]  at  certain  Naval  and  Mili- 

tary  stations. ,..„...«o~    ft&fcl 

NEW  SOUTH  WALES,  &»;  tompesi  nei*oJ 
the  Act*  AeVicto.  76,  for  the  spvern- 
ment  of  New  Soeaav  Wales  and  Van  ~ 
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NEW  ZEALAND;  to  guarsantee,  the  liquida- 
tion of  bonds  issued  for  the  repayment  of  ad- 
vances made  out  of  irablio  funds  fortheser- 
vice  of  the  colony  of  New  Zealand 104  U  K 

• 

OATHS,  PARLIAMENTARY;  to  amend  the 
law  relating  to  Parliamentary  Oaths 19  6   B  I 

OYSTER  FISHERY;  to  promote  the  cultiva- 
tion of  oysters  in  Ireland,  and  to  amend  the 
Acts  for  that  purpose 971 

OYSTER  FISHERY;  to  invalidate  osrtein  H- 


at  granted  in  Ireland  for  the  establish- 
xnent  ofoystar  beds  ..,*, *..« 88  * 

PARLIAMENTARY  OATHS  AMEND- 
MENT; to  amend  the  law  relating  to  Par- 
liamentary oaths  ...,«.«.,..,.... 196B1 

PASSING  TOLLS;  to  amend  The  Harbours 
and  Passing  Tolls,  Jbc.  Acs,  186*1,  (94  ft  20 
Vict.  c.  47)  -    30  GB 

PATRIOTIC  FUND;  to  make  provision  for 
the  administration  of  the  Patriotic  Fund  ...  130  G  B  k 

PIERS  AND  HARBOURS;  for  confirming 
certain  provisional  orders  made  by  the  Board 
of  Trade  under  The  General  Pier  and  Har- 
bour Act,  1361*  (24  &  25  Vfct.  c.  45),  re- 
hUing  to  Clvnder,  Hastings,  and  Newlyn  ~*    55  GB 

PIERS  AND  HARBOURS;  for  oorfruriag 
certain  provisional  orders  made  by  the  Board 
of  Trade  under  The  General  Pier  and  Har- 
bour Act,  1861,  (24  &  26  Vict,  c  45*  re- 
lating IsxArdglass,  Blackpool  (South),  Cowea 
(West),  Dewlish,  Hopeman,  Hornsea,  Llan- 
dudno, Penaanoe,  Plymouth,  (Hoe),  Redcar, 
and  Scarborough  58  G  B  & 

PIERS  AND  HARBOURS;  to  extend  the 
provisions  of  the  Acts  for  the  encouragement 
of  the  aea  fisheries  in  Ireland,  by  promoting 
and  aiding  with  grant*  of  foWio  money  the 
oaostouction  of  pints,  haxboura,  and  other 
v#orfcs*««.*»»«**MM*****a*<**"****-*a***** ************    ^^ 

POOR  PERSONS  BURIAL;  to  enable  board 
of  guardians  in  Ireland  to  provide  coffins  and 
shrouds  for  the  burial  of  poor  persone  who  at 
the  t»me  of  their  death  wore  not  in  receipt  of 
relief  from  the  poor  rates 

POSTMASTER  GENERAL;  to  enable  the 
general  to  sit  in  the  House  of 


82  I 


PRINCE  ALFRED'S  ANNUITY ;  to 
Her  Majesty  to  provide  for  th»  support  and 
q^eoanoe  of  his  Royal  Highness  Prince 
Alfred  Ernest  Albert  on  his  coming  of  age- 

PRINCESS  HELENA'S  ANNUITY;  to 
enable  Her  Majesty  to  eettlcan  annuity  on 
Her  BoyalBtetness  *•  Ftineese  Helen* 
Angusta  Victoria —•»■»•» 

PRINCESS  MARY  OF  CAMBRIDGE'S 
ANNUITY;  toenableHer  Majesty  to  settle 

an  annuity  •*  Hot  *en*]*&,2~*» 

PriiicossMa^Adalaste^ 
!     ofi  Qas»fcio^.~^~«~*~~ 
PUBLIC   ACCOUNTS;  to 


55GB& 
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7UK 


48UK 


duties  of  the  exchequer  and  eud*  deoertr 
monta,  to rege*tto the  ~^~«*i>"* 
uune^f  publio  inooeyKaud  to  provide  for  the. 

audit  of  the. 


PUBLICPgPABTMBrnS^BESHto^^ 
for  theooUeedooof  foes  isxp«Jd»d||raitis*a)to 

PUBLIC  HEALTH ;  to  asm  »  1  aha  law  1 
lo  the  public  hcnltl|. -»  .—-••- 


88UK 


78GB&1 

MGB&l 


INDEX  TO'  THE  PUBLIC  GENERAL  STATUTES. 
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Cap,  Relating  to 
PUBLIC  WORKS;  to  authorize  advances  of 
money  out  of  the  Consolidated  Fund  for  carry- 
ing on  publio  works  and  fisheries  and  for  the 
employment  of  the  poor;  and  for  the  purposes 
of  The  Harbours  and  Passing  Tolls  Acts, 
1861,  The  Cattle  Diseases  Prevention  Act, 
I860,  and  The  Labouring  Classes  Dwellings 

Act,  1866 72  Q  B  &  I 

PUBLIC  WORKS ;  to  authorise  for  a  further 
period  the  application  of  money  for  the  pur- 
poses of  loans  for  carrying  on  publio  works 
in  Ireland 78  L 

QUALIFICATION  FOR  OFFICES;  to  render 
it  unnecessary  to  make  and  subscribe  certain 
declarations  as  a  qualification  for  offices  and 
employments ;  to  indemnify  such  persons  as 
have  omitted  to  qualify  themselves  for  office 
and  employment ;  and  for  other  purposes  re- 
latmg  thereto 22  U  K 

QUALIFICATION  FOR  OFFICES ;  to  in- 
demnify such  persons  in  the  United  Kingdom 
as  have  omitted  to  qualify  themselves  for 
offices  and  employments,  and  to  extend  the 
time  limited  for  those  purposes  res|jeetively..  116  G  B  &  I 

RAILWAY  COMPANIES;  to  amend  the  law 
relating  to  securities  issued  by  railway  com- 
panies   108GB&I 

RAILWAY  COMPANIES;  to  enable  the  pub- 
lic works  loan  commissioners  to  make  tempo- 
rary advances  to  railway  companies  in  Ireland    95  I 

RECORD  OF  TITLE  AND  LAND  DEBEN- 
TURES; te  reduce  the  number  of  judges  in 
the  Landed  Estates  Court  in  Ireland,  and  to 
reduce  the  duties  payable  under  the  Record 
of  Title  and  Land  Debentures  Acts 99  I 

REDUCTION  OF  THE  NATIONAL  DEBT; 
for  the  cancellation  of  certain  capital  stocks 
of  annuities  standing  in  the  names  of  the 
commissioners  for  the  reduction  of  the  na- 
tional debt 11  U  K 

SAYINGS  BANKS;  for  the  establishment  and 
regulation  of  savings  banks  for  seamen  and 
marines  of  the  royal  navy....- 48  G  B  &  I 

SCHOOLS,  INDUSTRIAL;  to  consolidate  and 
amend  the  Acts  relating  to  industrial  schools 
in  Great  Britain 118  Q  B 


Cap.  Relating  to 
SCHOOLS,  REFORMATORY;  to  consolidate 
and  amend  the  Acts  relating  to  reformatory 
schools  in  Great  Britain 117  G  B 

SECURITIES  (RAILWAY);  to  amend  the 
law  relating  to  securities  issued  by  railway 
companies 108  G  B  &  1 

SOLICITORS;  to  amend  the  laws  for  the  re- 
gulation of  the  profession  of  attorneys  and 
solicitors  in  Ireland,  and  to  assimilate  them 
to  those  in  England 841 

STANDARD  OF  WEIGHTS  AND  MEA- 
SURES, &0. ;  to  amend  the  Acts  relating  to 
the  standard  weights  and  measures  and  to 
the  standard  trial  pieces  of  the  coin  of  the 
realm 82  U  K 

STRAITS  SETTLEMENTS ;  to  provide  for  the 
government  of  the  "Straits  settlements'....  115  UK 

SUPERANNUATIONS,  eVc;  to  amend  the 
Act  10  &  11  Vict  o.  100,  to  consolidate  the 
laws  relating  to  the  constabulary  force  in 
Ireland  [salaries  and  superannuations.  eVo.]..  108  I 

TELEGRAPH  ACT  AMENDMENT;  to  amend 
the  Telegraph  Act,  1868  (26  &  27  Vict,  a 
112.) 8  U  K 

TREATIES  OF  EXTRADITION;  for  the 
amendment  of  the  law  relating  to  treaties  of 
extradition 121  UK 

VAN  DIEMEN'S  LAND;  to  repeal  part  of  the 
Act  5  &  6  Vict  o.  76,  for  the  government  of 
New  South  Wales  and  Van  Diemen's  Land...    74  U  K 

VANCOUVER  ISLAND;  for  the  union  of  the 
colony  of  Vancouver  Island  with  the  colony 
of  British  Columbia 67  U  K 

VENEREAL  DISEASES;  for  the  better  pre- 
vention of  contagious  diseases  [veneral  dis- 
eases] at  certain  naval  and  military  stations.    85  E  &  I 

WEIGHTS,  MEASURES,  AND  COINAGE; 
te  amend  the  Acts  relating  to  the  standard 
weights  and  measures  and  te  the  standard 
trial  pieces  of  the  coin  of  the  realm 62  U  K 

WORKS  OF  ART:  for  facilitating  the  public 
exhibition  of  works  of  art  in  oertain  ex- 
hibitions        16  G  B  &  I 
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